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Capítulo 1

UMA BREVE HISTÓRIA DO PROCESSO CIVIL ALEMÃO E 
DE SUA RECEPÇÃO NO BRASIL

PROCESSO GERMÂNICO E PROCESSO CANÔNICO-ITALIANO

A história do direito alemão, e de seu processo civil, é essencial-
mente a história do conflito, exacerbado em determinados momentos, 
amainado em outros, entre suas duas principais raízes históricas, entre 
duas tradições jurídicas inteiramente diferentes1: entre o seu elemento 
germânico, legado pelos diversos povos que habitavam o além-Reno 
ao tempo dos romanos, e o seu elemento romanístico, herdeiro do 
direito romano clássico mas modificado na Idade Média pelo direito 
canônico e pelo direito comum das cidades do norte da Itália2.

Enquanto o processo germânico tradicional se desenvolvia perante 
a assembleia do povo, marcado pela oralidade, pela concentração, 
pelo formalismo e pelos chamados juízos de Deus (ou ordálias3), 
caracterizava-se o processo canônico-italiano por ser escrito4, 

1. rosenBerg/sChWaB/gottWald, Zivilprozessrecht (17ª ed. 2010), p. 16.

2. Chiovenda, Romanesimo e germanesimo nel processo civile, in: Saggi di diritto processuale 
civile, vol. I (1930), p. 221.

3. “Foram de fundo supersticioso ou místico as ordálias ou juízos de Deus, vigorantes espe-
cialmente entre os antigos germânicos. Contava-se com a resposta divina, realizavam-se 
provas de destreza ou de força (duelos, prova per pugnam) e praticava-se o juramento, 
na crença, sincera ou não, de que esses fossem caminhos legítimos e confiáveis para a 
descoberta da verdade. A prova do fogo, a leitura do vôo dos pássaros ou o exame das 
vísceras de animais eram expedientes que revelariam os desígnios da divindade em 
favor de uma ou de outra parte do litígio” (dinaMarCo, Instituições de direito processual 
civil, vol. II (6ª ed. 2009), p. 102).

4. É exatamente neste contexto que surge o famoso brocardo “quod non est in actis, non 
est in mundo”. Aqui convém fazer-se uma advertência: nem todo brocardo redigido em 
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22 INTRODUÇÃO AO PROCESSO CIVIL ALEMÃO – Renato Beneduzi

procedimentalista e hierarquizado. Nele desaparecem as ordálias5, 
substituídas por um sistema mais evoluído, o sistema de prova legal, 
que não deixa ao arbítrio de juízes ou ao puro acaso a valoração da 
prova, mas que tarifa abstratamente sua admissibilidade e o peso que se 
deve dar a cada uma. É um processo de burocratas (Beamtenprozess6), 
que se desenrola sem a participação popular característica do processo 
germânico tradicional.

PROCESSO COMUM ALEMÃO

Este processo canônico-italiano será recebido na Alemanha nos 
séculos XIV e XV7, e da sua mistura com os diversos direitos locais 
germânicos nascerá o processo comum alemão (gemeiner Prozess) 
que sobreviverá até meados do século XIX. Típico deste mélange será 
o processo secreto e escrito perante o Reichskammergericht, tribunal 
estabelecido em 1495 como corte superior e permanente do Sacro 
Império Romano-Germânico. 

Por alemão não se quer ainda dizer que este seja o processo de 
um Estado alemão, no sentido moderno do termo, que só nascerá em 
1871 com a unificação dos diversos Estados alemães sob a liderança 
da Prússia, mas sim o processo de diversos Estados e Cidades-Estado 
reunidos nesta espécie de federação feudal de Estados (o Sacro 
Império), que não se confunde com o Nationalstaat que nascerá no 
século XIX8. 

latim nasceu ao tempo de Roma. O latim, mesmo séculos e séculos depois da queda 
de Roma, continuou a ser a língua do direito até, grosso modo, a virada do século XVIII 
para o XIX.

5. A Igreja, desde muito cedo, combateu a prática das ordálias. O cânon 18 do Quarto 
Concílio de Latrão, realizado em 1215, por exemplo, interditava aos clérigos, peremp-
toriamente, participar destes juízos de Deus (nomeadamente os juízos de água e fogo).

6. rosenBerg/sChWaB/gottWald, Zivilprozessrecht (17ª ed. 2010), p. 871.

7. Sobre o caráter erudito da recepção do direito comum na Alemanha: vogenauer, An Empire 
of Light? Learning and Lawmaking in the History of German Law, The Cambridge Law 
Journal 64 (2005), p. 484.

8. A natureza jurídica do Heiliges Römisches Reich Deutscher Nation é controversa. No final 
do século XVIII, pouco antes de sua extinção em 1806, costumava-se defini-lo com um 
“Estado composto de Estados”. Meder define-o como uma “construção estatal federalista 
com pluralidade política, cultural e religiosa” (Meder, Rechtsgeschichte (4ª. ed. 2011), p. 
184).
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Capítulo 1 • UMA BREVE HISTÓRIA DO PROCESSO CIVIL ALEMÃO... 23

O processo comum alemão caracterizava-se por ser secreto, 
escrito, burocrático e por dividir-se em duas fases nitidamente dis-
tintas (separadas em uma fase postulatória e outra instrutória pela 
Beweisinterlokut9). Nele vigiam o princípio dispositivo e a máxima da 
eventualidade das defesas. A valoração das provas não era livre, mas, 
superado o puro arbítrio dos juízos de Deus germânicos, vinculava-se 
a regras estritas (prova tarifada)10. 

LEGISLAÇÃO IMPERIAL

O processo comum, resultado deste amálgama confuso de tradi-
ções jurídicas diversas e, em larga medida, antagônicas, não escapou 
das críticas dos autores iluministas, preocupados em extrair da razão 
(Vernunft) um sistema jurídico (e também um sistema processual) 
coerente, lógico e, por assim dizer, ahistórico11. 

Esta influência iluminista sobre o processo alemão será par-
ticularmente visível nas regiões ocupadas pela França napoleônica 
(especialmente na Renânia) e pela consequente recepção forçada do 
Code de Procédure Civile francês de 1806, marcado pela valorização da 
iniciativa das partes, pela publicidade, pela oralidade e pelo princípio 
do livre convencimento na valoração probatória. 

A primeira metade do século XIX verá também, em toda a 
Alemanha, o crescimento de um espírito nacional que, no plano 
político, contribuirá para a formação do Império na segunda metade 
do século e, no plano do direito, para a superação, através de uma 
codificação verdadeiramente nacional, deste amálgama confuso de 

9. Decisão interlocutória, típica do processo comum, que dividia o procedimento 
em 1ª instância em duas fases rigidamente marcada: a primeira postulatória 
(Behauptungsverfahren), a segunda instrutória (Beweisverfahren). Apenas com o trânsito 
em julgado desta decisão, da qual cabia apelação, é que se iniciava a segunda fase. Sobre 
o ponto: hess, Carl Josef Anton Mittermaier – Zivilprozessrecht in Europa in Baldus/KronKe/
Mager, Heidelberger Thesen zu Recht und Gerechtigkeit: Ringvorlesung der Juristischen 
Fakultät anlässlich der 625-Jahr-Feier 2011 (2013), p. 146.

10. Sobre o processo comum alemão: alvaro de oliveira, Do formalismo no processo civil (3ª 
ed. 2009), p. 32.

11. Sobre a influência do jusracionalismo iluminista sobre o processo civil: nörr, Naturrecht 
und Zivilprozess (1976), p. 51. Também vossius, Zu den dogmengeschichtlichen 
Grundlagen der Rechtsschutzlehre (1985), p. 27.
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24 INTRODUÇÃO AO PROCESSO CIVIL ALEMÃO – Renato Beneduzi

direito comum, de direito prussiano e de direito napoleônico (de 
acordo com a máxima um povo, um direito). Sintomática desta luta 
pela unidade jurídica é a polêmica entre Savigny e Thibaut, conhe-
cida como Kodifikationsstreit, sobre a conveniência da promulgação 
de um Código Civil nacional alemão12. Do esforço pela codificação 
do direito processual dá também testemunho a promulgação, por 
diversos Estados alemães ao longo do século XIX, antes da unifi-
cação, de suas respectivas Zivilprozessordnungen, seus Códigos de 
Processo Civil (como o de Hannover e Braunschweig, por exemplo, 
em 1850, o de Baden em 1864, o de Württemberg em 1868 e o da 
Baviera em 1869).

Com a unificação da Alemanha em 1871, e a formação de 
um Estado monárquico e federal, a competência para legislar sobre 
processo civil, ao contrário daquela sobre direito civil, que só viria a 
sê-lo mais tarde, foi atribuída pela Constituição ao governo federal 
(ao Reich). Sucederam-se logo quatro projetos, o primeiro publicado 
ainda em 1871. O último, preparado por uma comissão do Reichstag 
(Justizkommission), transformou-se na Civilprozessordnung (CPO, com 
“c”, conforme a ortografia antiga, e não com “z”, conforme a moder-
na), publicada em 27 de janeiro de 1877, mesmo dia em que também 
publicada a Gerichtsverfassungsgesetz (GVG – lei sobre a organização 
judiciária); em 1º de fevereiro do mesmo ano foi publicada ainda a 
Concursordnung (CO, com “c”, conforme a ortografia antiga, e não com 
“k”, conforme a atual – lei sobre o direito concursal, ou falimentar). 
Estas três leis, que entraram em vigor no dia 1º de outubro de 1879, 
são conhecidas, conjuntamente, como as Reichsjustizgesetze (leis sobre 
a justiça do Império)13. 

A entrada em vigor da ZPO marca, sem dúvida alguma, o nas-
cimento do moderno direito processual alemão, não apenas no plano 
puramente legislativo (como a primeira codificação verdadeiramente 
nacional do processo alemão), mas também em razão da radical 
ruptura teórica que ela representou para toda uma nova geração de 
processualistas formados em sua égide. Foi neste contexto de eferves-

12. Meder, Rechtsgeschichte (4ª ed. 2011), p. 295.

13. Para mais detalhes: nörr, Ein geschichtlicher Abriss des kontinentaleuropäischen 
Zivilprozesses (2015), p. 119.
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cência científica que se publicou, ainda em 1879, o primeiro volume 
da famosa revista Zeitschrift für deutschen Zivilprozess, desde 1942 
apenas Zeitschrift für Zivilprozess (ZZP), até hoje editada.

O processo civil disciplinado pela ZPO, visivelmente influen-
ciado pela legislação processual francesa, é eminentemente liberal. 
Demonstram-no a ênfase que se dá à autonomia conferida às partes 
e à ideia de que o exercício da jurisdição é um direito dos cidadãos, 
não a dispensa de uma graça especial pelo soberano (como na legis-
lação prussiana do final do século XVIII, marcada por um extremado 
oficialismo14). Sugerem-no também a valorização da oralidade e a 
extinção da Beweisinterlokut e do procedimentalismo burocrático 
típicos do processo comum15.

A influência francesa não faz da ZPO, todavia, um subproduto 
do Code de Procédure Civile (como o foi, em larga medida, o Codice 
di Procedura Civile italiano de 186516). O que de mais notável se vê 
nesta geração de processualistas alemães é, com efeito, uma verdadeira 
revolução metodológica: para eles, o processo deixa de ser apenas 
procedimento, e a função dos estudiosos do processo deixa de ser 
apenas interpretar a lei (segundo o método exegético francês - mos 
gallicum). O processo, liberado das amarras do sincretismo do processo 
comum (do Aktionenprinzip), transforma-se numa verdadeira ciência; 
não se trata mais de estudar a procédure civile, ou a procedura civile, 
mas sim o Zivilprozessrecht, o direito processual civil. Esta transfor-
mação radical, no processo civil, é sintoma também da importância 
da Pandectística (Pandektenwissenschaft), e de sua preocupação com 
a construção de uma ordem jurídica científica que tivesse por base 
um sistema ordenado de conceitos jurídicos, para o desenvolvimento 
do direito alemão como um todo.

Símbolo desta transformação, no processo, são o surgimento 
do conceito de relação jurídica processual (Prozessrechtsverhältnis), 
diversa da relação de direito material cuja existência é afirmada no 
processo, e a dissolução (Auflösung) ou decomposição (Zerlegung) da 

14. BloMeyer, Zivilprozessrecht (2ª ed. 1985), p. 8.

15. unger, Adolf Wach (1843-1926) und das liberale Zivilprozessrecht (2005), p. 155. Também 
tarello, Dottrine del processo civile (1989), p. 124.

16. taruFFo, La giustizia civile in Italia dal ´700 a oggi (1980), p. 109.
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26 INTRODUÇÃO AO PROCESSO CIVIL ALEMÃO – Renato Beneduzi

actio do direito comum em pretensão material (Anspruch), do lado 
do direito civil, e em ação (Klagrecht), do lado do processo17. 

ENTREGUERRAS E O OCASO DO PROCESSO LIBERAL

O processo alemão sofrerá, na primeira década do século XX, e 
mais marcadamente após o fim da Primeira Guerra, a influência do 
processo austríaco (de que símbolo o Código de Franz Klein, entrado 
em vigor em 1898)18. Este novo processo afasta-se dos cânones liberais 
que inspiraram a promulgação da ZPO de 1877 e seus primeiros 
intérpretes (como Adolf Wach) e caracteriza-se pela restrição da au-
tonomia das partes (Parteiherrschaft) e pelo correspondente aumento 
dos poderes do juiz19. Põe-se também em evidência a função social 
do processo, em contraposição à ideia liberal de que ele deve servir, 
essencialmente, à tutela de direitos individuais20.

Consequências práticas desta onda antiliberal no direito processual 
são a chamada Emminger-Novelle de 192421, que Rosenberg define 
como o momento de ruptura do processo alemão com as concepções 
liberais que o haviam moldado22, e a novela de 1933, por meio da qual 
se estabeleceu o dever das partes de dizer a verdade (Wahrheitspflicht). 

É preciso reconhecer, todavia, que o regime nazista (Unrechtsstaat) 
não alterou o direito processual alemão com a mesma intensidade 
com que o fez em outras áreas do direito (como no constitucional, 
de que é eloquente exemplo a Gesetz zur Behebung der Not von Volk 
und Reich de 1933, também conhecida como Ermächtigungsgesetz, 

17. Para uma descrição detalhada de como esta Auflösung se deu na segunda metade 
do século XIX, confira-se a minha tese de doutorado (Beneduzi, Actio und Klagrecht bei 
Theodor Muther (2017). Também Baldus, Anspruch und Verjährung in Verjährung in 
Europa – zwischen Bewährung und Reform (2011), p. 11.

18. Sobre o código austríaco de 1895 e sua influência na Alemanha, confira-se nörr, Ein 
geschichtlicher Abriss des kontinentaleuropäischen Zivilprozesses (2015), p. 133.

19. alvaro de oliveira, Do formalismo no processo civil (3ª ed. 2009), p. 55.

20. unger, Adolf Wach (1843-1926) und das liberale Zivilprozessrecht (2005), p. 272.

21. Limitou-se a autonomia das partes, aumentaram-se os poderes dos juízes, criou-se 
a figura do juiz único nos Landgerichte (juízos de 1ª instância) e reduziu-se de cinco 
para três o número de juízes por turma julgadora nos Oberlandesgerichte (juízos de 2ª 
instância).

22. rosenBerg/sChWaB/gottWald, Zivilprozessrecht (17ª ed. 2010), p. 16.
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através do qual o parlamento alemão transferiu para o Führer todos 
os seus poderes legislativos)23. O controle nazista sobre o processo 
acabou se dando de modo predominantemente indireto, através da 
nomeação de juízes fiéis à ideologia nazista, da demissão de infiéis, 
da supervisão estrita dos que restaram e da sua integral submissão, 
na interpretação da lei substancial, aos cânones do regime24. 

O PÓS-GUERRA E A LEI FUNDAMENTAL

No dia 8 de maio de 1945, dia da capitulação do exército alemão 
(Bedingungslose Kapitulation der Wehrmacht), a Alemanha estava em 
ruínas, economicamente destruída, militarmente ocupada, politica-
mente em frangalhos e, com a implosão do Estado nazista, também 
em situação de quase total anomia.

Logo após o fim da Guerra, assim, ocuparam-se os aliados com 
a urgente reconstrução da Alemanha, de que parte fundamental a sua 
desnazificação (Entnazifizierung). Ela consistiu, essencialmente, no 
afastamento de funções públicas daqueles mais identificados com o 
antigo regime, a punição dos criminosos de guerra e a desconstrução 
de todo o arcabouço jurídico nazista (marcado, por exemplo, pela 
aludida Ermächtigungsgesetz25).

A divisão da Alemanha, consumada com a criação da República 
Democrática Alemã (DDR) na zona de ocupação soviética, e sob 
seus auspícios, provocou também a divisão do país em duas ordens 
jurídicas distintas; esta socialista, outra democrática, marcada pela 
promulgação, em 1949, da Lei Fundamental (Grundgesetz). Com ela 

23. WilloWeit, Deutsche Verfassungsgeschichte (7ª ed. 2013), p. 338 e FrotsCher/pieroth, 
Verfassungsgeschichte (13ª ed. 2014), p. 305.

24. Sobre a influência do nazismo sobre o direito processual civil alemão, a obra seminal 
de popp, Die nationalsozialistische Sicht einiger Institute des Zivilprozess- und 
Gerichtsverfassungsrechts: dargestellt am Beispiel des Gesetzes über die Mitwirkung 
des Staatsanwalts in Bürgerlichen Rechtssachen vom 15.7.1941 (1986). Também Meder, 
Rechtsgeschichte (4ª ed. 2011), p. 420.

25. Exemplos outros da perversidade da legislação nazista são inúmeros. Limitando-se a 
apenas um, basta lembrar da lei destinada “à proteção do sangue alemão e da honra 
alemã“ (Zum Schutze des deutschen Blutes und der deutschen Ehre), uma das assim cha-
madas Leis de Nuremberg, que proibia o casamento e a prática de atividades sexuais 
entre arianos e não-arianos.
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revigoram-se os valores democráticos e a centralidade, para o direito, 
da proteção de direitos fundamentais, e inalienáveis, do homem. Vive-
-se, na ciência jurídica, o renascimento do direito natural.

Em 1950, ZPO e GVG voltam a vigorar na Alemanha ocidental. 
Também na Alemanha oriental reconhece-se a vigência da ZPO, com 
a ressalva de que sua aceitação pelo regime socialista “não significou 
a continuação do direito burguês, mas que esta legislação recebeu, 
com sua recepção, um novo conteúdo de classe, de direito democrático 
e antifascista e, depois, de direito socialista”26, como explica o autor 
socialista Horst Kellner. A ZPO só viria a ser substituída na DDR por 
um Código genuinamente socialista em 197527.

A explicação deste autor socialista para a conservação, durante 
tanto tempo, de uma legislação nascida no seio do liberalismo é, efe-
tivamente, quase ininteligível; mas o fato é que, em ambas as partes 
da Alemanha, a legislação processual permaneceu essencialmente a 
mesma, ainda que inteiramente diferentes os cânones interpretativos 
que norteariam sua aplicação. De um lado, a construção do socia-
lismo; de outro, uma certa constitucionalização do processo civil 
(embora menos intensa do que aquela experimentada no Brasil nas 
últimas décadas). Esta Konstitutionalisierung do direito processual 
é visível, por exemplo, na construção dogmática de certos direitos 
processuais fundamentais, como o direito à outorga da jurisdição 
(Justizgewährungsanspruch28).

Esta divisão formal só acabaria com a Reunificação, em 1990 
(reunificação esta que, juridicamente, significou a extinção da DDR e 
o ingresso, dos Bundesländer que a constituíam, na República Federal; 
não, a rigor, uma fusão entre dois Estados). É por isso que, com a 
reunificação, a ZPO de 1877 voltou a vigorar em toda a Alemanha, 
inclusive nos estados que integravam a antiga DDR.

A partir da década de 70 acentua-se a preocupação com a sim-
plificação (Vereinfachung) e aceleração (Beschleunigung) dos processos 
e com a garantia do acesso à justiça. Com a Vereinfachungsnovelle 
de 1976 introduziram-se no processo alemão a execução provisória 

26. Kellner, Zivilprozessrecht (1980), p. 45.

27. Kellner, ibidem, p. 48.

28. haBsCheid, Der Anspruch auf Rechtspflege ZZP 67 (1954), p. 189.
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e o Mahnverfahren (procedimento assemelhado ao monitório), 
reestruturando-se também o procedimento em 1ª instância, para 
torná-lo mais concentrado; em 1980 reformaram-se inteiramente as 
regras de assistência judiciária, com a substituição do Armenrecht 
pela Prozesskostenhilfe; em 2001 foi a vez da reforma do recursos, 
com a ênfase no julgamento monocrático, na simplificação pro-
cedimental e na transformação da apelação num Instrument zur 
Fehlerkontrolle (instrumento para o controle de erros)29. A entrada 
em vigor da Mediationsgesetz (Lei da mediação), em 2012, revela 
também a preocupação do processo alemão com a desjudicialização 
da solução de litígios.

O PROCESSO ALEMÃO HOJE

O processo alemão, como já se disse, é rápido, barato e confiável. 
Por isso ele não está em crise, e talvez também por isso não se debata 
seriamente a criação de um novo Código. 

Mas isso não quer dizer, naturalmente, que ele não precise de 
mudanças, e nem tampouco que mudanças importantes não con-
tinuem a ser feitas. A valorização dos julgamentos em 1ª instância 
é uma tendência cujos desdobramentos parecem ainda não ter se 
encerrado; a ZPO tem sido também alterada nos últimos anos para 
adaptar-se às inovações tecnológicas (como em relação à comunicação 
eletrônica dos atos processuais). O desenvolvimento da arbitragem 
e da mediação é também um indício desta constante evolução do 
processo civil alemão.

São visíveis também a influência do direito americano, especial-
mente em algumas áreas do direito probatório (como, por exemplo, 
na superação paulatina da resistência alemã ao depoimento pessoal da 
parte como legítimo meio de prova; ou em relação ao dever das partes, 
e mesmo de terceiros, de exibir determinados documentos, desde que 
detalhadamente descritos e identificados, acrescentado à ZPO em 

29. Afastando-se a ZPO, como observou Barbosa Moreira, “em certa medida, do modelo que 
faz da segunda instância um novum iudicium, e não mero instrumento de controle e 
eventual correção de erros porventura cometidos na primeira (revisio prioris instantiae)” 
(BarBosa Moreira, Breve notícia sobre a reforma do processo civil alemão, in: Temas de 
direito processual – oitava série (2004), p. 204).
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200230), e a do direito comunitário europeu, que não é relevante apenas 
para o assim chamado processo civil internacional europeu (que regula 
o processo civil entre pessoas de diferentes países-membro da União, 
especialmente em relação à fixação de competência, comunicação dos 
atos processuais, litispendência e coisa julgada), mas também para o 
processo nacional alemão, submetido a diversas diretrizes europeias 
que dizem respeito ao processo, ditando-lhe standards mínimos, e tam-
bém à jurisdição do Tribunal de Justiça da União Europeia, com sede 
em Luxemburgo. Esta influência é sentida tanto no plano do direito 
positivo (por exemplo, no estímulo comunitário ao desenvolvimento 
do processo coletivo, ainda incipiente na Alemanha) quanto no plano 
propriamente dogmático (o conceito tradicional de Streitgegenstand vem 
sendo reavaliado na Alemanha exatamente à luz do direito europeu).

RECEPÇÃO DO PROCESSO ALEMÃO NO BRASIL

A legislação processual brasileira, com a independência, continuou 
sendo, essencialmente, a lusitana (mantendo-se inalteradas as regras 
previstas no livro terceiro das Ordenações Filipinas)31. 

Este direito processual recebido em 1822, é verdade, tem algumas 
de suas raízes longínquas no antigo processo germânico que alanos, 
vândalos, suevos e especialmente visigodos trouxeram consigo para a 
península ibérica durante o período das invasões bárbaras32. Ele deve 
também alguma coisa à influência do usus modernus pandectarum 
alemão, recebido em Portugal através das reformas pombalinas da 
segunda metade do século XVIII33. Mas nada disso torna determi-
nante a influência alemã na formação do direito processual lusitano 
herdado pelo Império do Brasil34.

Este panorama não se alterará muito ao longo do século XIX, 
período ao longo do qual o processo civil brasileiro continuará fun-

30. Jauernig/hess, Zivilprozessrecht (30ª ed. 2011), p. 224. 

31. loBo da Costa, Breve notícia histórica do direito processual civil brasileiro e de sua literatura 
(1970), p. 2.

32. alMeida Costa, História do direito português (3ª ed. 2007), p. 101 ss.

33. tuCCi/azevedo, Lições de história do processo civil lusitano (2009), p. 141 ss.

34. Sobre este direito: taruFFo/Mitidiero, A justiça civil – da Itália ao Brasil, dos setecentos até 
hoje (no prelo), especialmente o primeiro capítulo. 
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damentalmente lusitano, a despeito da entrada em vigor, em 1850, 
do Regulamento 737 e, a seu reboque, do início da “formação de uma 
consciência processual brasileira”35. Embora ainda essencialmente lusi-
tano, com efeito, o processo brasileiro começará a sentir a influência 
francesa logo nos primeiros anos da Independência (nomeadamente 
na reforma processual de 183236), influência esta que continuará a ser 
sentida durante todo o Império37.

O direito alemão não chegará primeiro ao Brasil através do 
processo, mas sim por meio do direito civil, mesmo antes da entrada 
em vigor do Código Civil alemão (Bürgerliches Gesetzbuch – BGB) 
em 190038. Disto dão testemunho o enorme valor que Teixeira de 
Freitas, talvez o maior dos civilistas brasileiros do século XIX, deu 
à pandectística alemã e, mais especialmente, à obra de Savigny39, e 
também a importância para o direito brasileiro da “Escola Alemã de 
Recife” de Tobias Barreto e Clóvis Beviláqua40, este o autor do projeto, 
de 1899, que viria a ser o Código Civil brasileiro de 191641. 

Não se deve esquecer que o sincretismo entre processo e direito 
material de que só se libertaria o direito processual brasileiro em 
meados do século XX facilitaria a propagação, do direito civil para 
o processo, ainda na segunda metade do século XIX, de conceitos 
pandectísticos como direito subjetivo e relação jurídica. A recepção 
da Pandectística alemã foi decisiva, com efeito, para familiarizar os 
juristas brasileiros com este arcabouço teórico sobre o que se sus-

35. loBo da Costa, Breve notícia histórica do direito processual civil brasileiro e de sua literatura 
(1970), p. 51.

36. paCheCo, Evolução do processo civil brasileiro (2ª ed. 1999), p. 99.

37. Como exemplifica a obra de Paula Baptista, talvez o mais profícuo dos processualistas 
brasileiros do século XIX. Na 3ª edição, de 1872, de seu “Compêndio de teoria e prática do 
processo civil comparado com o comercial”, cita Paula Baptista, em algumas passagens, 
processualistas franceses como Carré e Bonnier e o próprio Code de procédure civile. Dos 
alemães, ao contrário, pouquíssima coisa (Struvius e Savigny, por exemplo), mas nada 
de processo (paula Baptista, Compêndio de teoria e prática do processo civil comparado 
com o comercial (3ª ed. 1872), pp. 35, 45, 64, 86, 87, 91, 110 e 194).

38. rodrigues Júnior, A influência do BGB e da doutrina alemã no direito civil brasileiro do 
século XX, Revista dos Tribunais 938 (2013), p. 84 ss.

39. liMa Marques, Cem anos de Código Civil alemão: o BGB de 1896 e o Código Civil brasileiro 
de 1916, Revista dos Tribunais 741 (1997), p. 18.

40. sChMidt, Zivilrechtskodifikation in Brasilien (2009), p. 44.

41. liMa Marques, ibidem, p. 22.
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tentava o moderno processo alemão, acabando por servir também 
para preparar terreno, antes mesmo de autores como Muther, Bülow 
e Wach começarem a ser conhecidos no Brasil, para a recepção do 
Zivilprozessrecht que só ocorreria décadas depois.

Após a proclamação da República, estendem-se ao “processo, 
julgamento e execução das causas cíveis em geral as disposições do regu-
lamento n. 737”, conforme o art. 1º do Regulamento 763, de 189042. A 
Constituição de 1891, no entanto, atribuiu aos estados a competência 
para legislar sobre processo civil, razão pela qual o Regulamento 737 
foi paulatinamente substituído pelos respectivos códigos estaduais de 
processo civil, embora sem que eles representassem algo de substancial 
e verdadeiramente novo em relação à legislação herdada do Império43. 
Este panorama só mudará em 1939, com a promulgação do Código 
de Processo Civil nacional.

É neste período que a ZPO de 1877 e os modernos processualistas 
alemães começam a ser conhecidos no Brasil, onde encontram um terreno 
fértil e, por assim dizer, já adubado pela recepção da pandectística no 
direito civil. Eduardo Espínola, por exemplo, autor do projeto do Código 
de Processo Civil da Bahia de 1915, falava alemão fluentemente e conhecia 
bem a doutrina processual alemã44; em suas anotações ao Código, escritas 
em 1916, são inúmeras as citações da ZPO e de autores como Hellwig 
e Kohler45. Também Lopes da Costa46, Guilherme Estellita47 e Pontes de 

42. loBo da Costa, Breve notícia histórica do direito processual civil brasileiro e de sua literatura 
(1970), p. 57.

43. Referindo-se ao Regulamento 737, afirmou Frederico Marques que “o pior é que a ele 
ainda nos mantivemos presos durante toda a fase legislativa da primeira República, 
pois os códigos estaduais e as leis da União se mostraram incapazes de se libertarem 
do jugo secular do ronceiro processo comum que Portugal nos legou” (FrederiCo Marques, 
Instituições de direito processual civil, vol. I (4ª ed. 1971), p. 120.

44. BarBosa Moreira, Der Einfluss des deutschen Zivilprozessrechts in Portugal und Brasilien 
in Das deutsche Zivilprozessrecht und seine Ausstrahlung auf andere Rechtsordnungen 
(1991), p. 390.

45. espínola, Código de processos do estado da Bahia anotado, vol. I (1916), pp. 306, 312, 
336, etc.

46. Lopes da Costa cita, em seu livro publicado em 1930, alguns (mas não muitos) repre-
sentantes da “Escola Científica alemã”, como Kisch. As citações de italianos “científicos”, 
como Chiovenda e Calamandrei, são, ao contrário, mais frequentes (lopes da Costa, Da 
intervenção de terceiros no processo (1930), pp. 9, 15, 167, etc).

47.  estellita, Direito de ação direito de demandar (1ª edição publicada 1933, 2ª edição em 
1942).
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Miranda48, mesmo antes de 1939, demonstravam familiaridade com o 
processo alemão. A rica obra de ambos os juristas, que se estenderá por 
toda a vigência do Código de 1939, será, com efeito, sempre marcada 
pelo diálogo direto com as fontes alemães.

Será apenas com a promulgação do Código de Processo Civil 
de 193949 e, sobretudo, com a renovação que sua entrada em vigor 
causou na doutrina processual brasileira, que se poderá falar na 
efetiva recepção no Brasil da moderna ciência processual50, nascida 
na Alemanha.

Esta recepção, entretanto, a despeito da importância de autores 
como Eduardo Spínola, Lopes da Costa, Guilherme Estellita e Pontes de 
Miranda, será fundamentalmente uma recepção indireta, intermediada 
pelos autores italianos. Esta orientação italiana já é perceptível no pró-
prio Código de 1939 (Pedro Batista Martins, autor do projeto, conhecia 
bem a doutrina italiana contemporânea, mas, ao que parece, por não 
dominar a língua, não tinha acesso direto às fontes alemãs51), mas se 
tornará dominante com a chegada de Liebman ao Brasil e a fundação, 
sob seus auspícios, da assim chamada Escola Paulista de Processo52, 
que tanto marcará o desenvolvimento do processo civil brasileiro; basta 
dizer que será do seio desta Escola que sairá Alfredo Buzaid, pai do 
Código de 1973, profundamente marcado pela influência italiana53.

48. Pontes de Miranda, por sua vez, cita Bülow, Degenkolb, Hellwig, Kisch, Langheineken, 
Muther, Planck, Schmidt, Wetzell, entre outros (pontes de Miranda, A ação rescisória contra 
as sentenças (1934), pp. 16, 23, 36, 39, 84, 96, 244, 267 e 269, etc).

49. “Coexistiam, naquele código, uma parte geral moderna, fortemente inspirada nas legis-
lações alemã, austríaca, portuguesa e nos trabalhos de revisão legislativa na Itália, e uma 
parte anacrônica, ora demasiadamente fiel ao velho processo lusitano, ora totalmente 
assistemática” (BerMudes, Introdução ao processo civil (4ª ed. 2006), p. 218).

50. prata, História do processo civil e sua projeção no direito moderno (1987), p. 187.

51. Barbosa Moreira observou que, embora a exposição de motivos do CPC de 1939 não 
faça referência alguma à legislação e à doutrina alemães, certos artigos do código 
parecem ser traduções de artigos da ZPO. Barbosa Moreira suspeita ainda que esta 
recepção tenha se dado mediante as traduções espanhola da ZPO alemã e italiana da 
ZPO austríaca, que Batista Martins cita com frequência em seus comentários ao CPC, 
publicados em 1940 (BarBosa Moreira, Der Einfluss des deutschen Zivilprozessrechts in 
Portugal und Brasilien, in: Das deutsche Zivilprozessrecht und seine Ausstrahlung auf 
andere Rechtsordnungen (1991), p. 392).

52. FrederiCo Marques, O direito processual civil em São Paulo, vol. I (1977), p. 3.

53. “A Escola Processual de São Paulo, pela mão de um dos seus mais destacados integrantes, 
o prof. Alfredo Buzaid, foi a maior alavanca da substituição do Código de Processo Civil de 
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As décadas seguintes à promulgação do Código de 1973 co-
nhecerão, sem dúvida alguma, a primazia desta perspectiva italiana, 
através da qual se popularizarão no Brasil alguns processualistas ale-
mães, especialmente aqueles que escreveram até a década de 30. E é 
exatamente a imagem do processo civil alemão desta época, conforme 
ele foi compreendido e valorado pela doutrina italiana do início do 
século XX, que os processualistas brasileiros ainda têm em mente, 
de modo geral, quando pensam no direito processual civil alemão. 
Ignora-se, em larga medida, o que veio depois. 

Existem, naturalmente, exceções. Estudiosos importantíssimos 
para a história do direito processual brasileiro, como Hélio Tornaghi, 
Barbosa Moreira, Arruda Alvim e Alvaro de Oliveira, mantiveram 
sempre vivo, ao longo de sua profícua produção acadêmica, o diálogo 
Brasil-Alemanha54, sem sucumbirem à tentação de olharem o pro-
cesso alemão através da perspectiva italiana. Seus esforços, todavia, 
não foram suficientemente fortes para colocar em xeque a primazia 
da orientação italiana, que até hoje marca profundamente não só o 
processo civil brasileiro, mas também a imagem que nós, brasileiros, 
temos do processo alemão.

1939 por um novo. Na elaboração do projeto que lhe fora encomendado pelo governo 
Jânio Quadros, esse discípulo direto de Liebman foi buscar na obra e no pensamento do 
Mestre o amparo para a reformulação de institutos mal-modelados na velha lei ou para 
a implantação de institutos ou soluções até então alheios ao nosso sistema” (dinaMarCo, 
Fundamentos do processo civil moderno, vol. I (6ª ed. 2010), p. 39).

54. Mais recentemente, este diálogo tem sido cultivado, especialmente, por Teresa Arruda 
Alvim, Aluísio de Castro Mendes, Nelson Nery Júnior e Antonio do Passo Cabral.
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Lei Fundamental 
da República Federal 
da Alemanha 

de 23 de maio de 1949 

Declaração do Conselho Parlamentar 
O Conselho Parlamentar confirmou em sessão pública, no dia 
23 de maio de 1949 em Bonn, que a Lei Fundamental da Repúbli-
ca Federal da Alemanha, aprovada pelo Conselho Parlamentar no 
dia 8 de maio de 1949, tinha sido ratificada na semana de 16 a 
22 de maio de 1949 pelos Parlamentos de mais de dois terços dos 
Estados alemães participantes. 
Baseando-se nesta confirmação, o Conselho Parlamentar, 
representado pelos seus Presidentes, sancionou e promulgou 
a Lei Fundamental. 
Assim sendo, e em obediência ao Artigo 145 §3, publique-se 
a Lei Fundamental no Diário Oficial da Federação. 



 

 

 

 

Preâmbulo 

Consciente da sua responsabilidade perante Deus e os homens, 
movido pela vontade de servir à paz do mundo, como membro 
com igualdade de direitos de uma Europa unida, o povo alemão, 
em virtude do seu poder constituinte, outorgou-se a presente 
Lei Fundamental. 
Os alemães nos Estados de Baden-Württemberg, Baviera, 
Berlim, Brandemburgo, Bremen, Hamburgo, Hessen, Mecklem-
burgo-Pomerânia Ocidental, Baixa Saxônia, Renânia do Norte 
Vestfália, Renânia-Palatinado, Sarre, Saxônia, Saxônia-Anhalt, 
Schleswig-Holstein e Turíngia consumaram, em livre autodeter-
minação, a unidade e a liberdade da Alemanha. A presente 
Lei Fundamental é válida, assim, para todo o povo alemão. 
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Artigo 1 
[Dignidade da pessoa humana – Direitos humanos – 
Vinculação jurídica dos direitos fundamentais] 

(1) A dignidade da pessoa humana é intangível. Respeitá-la e 
protegê-la é obrigação de todo o poder público. 

(2) O povo alemão reconhece, por isto, os direitos invioláveis e 
inalienáveis da pessoa humana como fundamento de toda 
comunidade humana, da paz e da justiça no mundo. 

(3) Os direitos fundamentais, discriminados a seguir, consti-
tuem direitos diretamente aplicáveis e vinculam os pode-
res legislativo, executivo e judiciário. 

Artigo 2 
[Direitos de liberdade] 

(1) Todos têm o direito ao livre desenvolvimento da sua perso-
nalidade, desde que não violem os direitos de outros e não 
atentem contra a ordem constitucional ou a lei moral. 

(2) Todos têm o direito à vida e à integridade física. A liberda-
de da pessoa é inviolável. Estes direitos só podem ser res-
tringidos em virtude de lei. 

Artigo 3 
[Igualdade perante a lei] 

(1) Todas as pessoas são iguais perante a lei. 
(2) Homens e mulheres têm direitos iguais. O Estado promove-

rá a realização efetiva da igualdade de direitos das mulheres 
e dos homens e empenhar-se-á pela eliminação de desvanta-
gens existentes. 

(3) Ninguém poderá ser prejudicado ou favorecido por causa 
do seu sexo, da sua descendência, da sua raça, do seu 
idioma, da sua pátria e origem, da sua crença ou das suas 
convicções religiosas ou políticas. Ninguém poderá ser 
prejudicado por causa da sua deficiência. 
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Artigo 4 
[Liberdade de crença e de consciência] 

(1) A liberdade de crença, de consciência e a liberdade de 
confissão religiosa e ideológica são invioláveis. 

(2) É assegurado o livre exercício da religião. 
(3) Ninguém poderá ser obrigado, contra a sua consciência, 

ao serviço militar com armas. A matéria será regulamentada 
por uma lei federal. 

Artigo 5 
[Liberdade de opinião, de arte e ciência] 

(1) Todos têm o direito de expressar e divulgar livremente 
o seu pensamento por via oral, por escrito e por imagem, 
bem como de informar-se, sem impedimentos, em fontes 
de acesso geral. A liberdade de imprensa e a liberdade de 
informar através da radiodifusão e do filme ficam garanti-
das. Não será exercida censura. 

(2) Estes direitos têm por limites as disposições das leis gerais, 
os regulamentos legais para a proteção da juventude e o 
direito da honra pessoal. 

(3) A arte e a ciência, a pesquisa e o ensino são livres. A liber-
dade de ensino não dispensa da fidelidade à Constituição. 

Artigo 6 
[Matrimônio – Família – Filhos] 

(1) O matrimônio e a família estão sob a proteção especial 
da ordem estatal. 

(2) A assistência aos filhos e sua educação são o direito natural 
dos pais e a sua obrigação primordial. Sobre a sua ação vela 
a comunidade pública. 

(3) Contra a vontade dos responsáveis por sua educação, os 
filhos só podem ser separados da família em virtude de lei, 
quando falharem os encarregados da tutela ou no caso de 
os filhos correrem o risco de abandono por outros motivos. 

(4) Toda mãe tem o direito à proteção e à assistência da comu-
nidade. 
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(5) Para os filhos ilegítimos, a legislação tem de criar as mes-
mas condições de desenvolvimento físico e espiritual e de 
posição na sociedade, como para os filhos legítimos. 

Artigo 7 
[Ensino] 

(1) Todo o ensino é submetido à fiscalização do Estado. 
(2) Os encarregados da educação têm o direito de decidir sobre 

a participação da criança nas aulas de religião. 
(3) O ensino de religião é matéria ordinária nas escolas pú-

blicas, com exceção das escolas laicas. Sem prejuízo do 
direito de fiscalização do Estado, o ensino de religião será 
ministrado de acordo com os princípios fundamentais das 
comunidades religiosas. Nenhum professor pode ser obriga-
do, contra a sua vontade, a dar aulas de religião. 

(4) É garantido o direito de instituir escolas particulares. Es-
colas particulares destinadas a substituir escolas públicas 
dependem da autorização do Estado e estão submetidas 
à legislação estadual. A autorização terá de ser concedida, 
se as escolas particulares não tiverem um nível inferior 
às escolas públicas, quanto aos seus programas de ensino 
e às instalações, assim como quanto à formação científica 
do seu corpo docente, e se não fomentar uma discrimina-
ção dos alunos segundo a situação econômica dos pais. A 
autorização terá de ser negada, se a situação econômica 
e jurídica do corpo docente não estiver suficientemente 
assegurada. 

(5) Uma escola particular de ensino primário só será autoriza-
da, se a administração do ensino reconhecer um interesse 
pedagógico especial ou, por requerimento dos encarregados 
da educação dos menores, caso se trate de escola coletiva, 
confessional ou filosófica, e não existir na localidade uma 
escola primária pública deste tipo. 

(6) Ficam abolidas as escolas pré-primárias. 
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Artigo 8 
[Liberdade de reunião] 

(1) Todos os alemães têm o direito de se reunirem pacificamen-
te e sem armas, sem notificação ou autorização prévia. 

(2) Para as reuniões ao ar livre, este direito pode ser restringido 
por lei ou em virtude de lei. 

Artigo 9 
[Liberdade de associação e coalizão] 

(1) Todos os alemães têm o direito de constituir associações 
e sociedades. 

(2) São proibidas todas as associações cujas finalidades ou 
cuja atividade sejam contrárias às leis penais ou estejam 
orientadas contra a ordem constitucional ou os ideais do 
entendimento entre os povos. 

(3) É garantido a todas as pessoas e profissões o direito de 
constituir associações destinadas a defender e melhorar 
as condições econômicas e de trabalho. Consideram-se 
nulos os ajustes tendentes a restringir ou a impedir esse 
direito, bem como ilegais as medidas com esse fim. Medi-
das segundo os artigos 12 a, 35 §2, 35 §3, 87 a §4 e artigo 
91 não podem ser orientadas contra conflitos de trabalho, 
levados a cabo por associações no sentido da primeira 
frase, para a defesa e melhoria das condições econômicas 
e de trabalho. 

Artigo 10 
[Sigilo da correspondência, da comunicação postal e 
da telecomunicação] 

(1) O sigilo da correspondência, assim como das comunicações 
postais e da telecomunicação é inviolável. 

(2) Limitações só podem ser ordenadas em virtude de lei. Se 
a limitação tiver por finalidade proteger a ordem funda-
mental livre e democrática ou a existência e segurança da 
Federação e de um Estado federado, a lei pode determinar 
que a limitação não seja levada ao conhecimento do indi-
víduo atingido e que, em vez de se seguir a via judiciária, 
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o controle seja efetuado por órgãos principais e auxiliares, 
nomeados pelos representantes do povo. 

Artigo 11 
[Liberdade de locomoção e de domicílio] 

(1) Todos os alemães gozam de liberdade de locomoção e de 
domicílio em todo o território federal. 

(2) Este direito só pode ser restringido por lei, ou em virtude 
de lei, e só nos casos em que a insuficiência de meios de 
subsistência possa acarretar encargos especiais para a cole-
tividade, ou se a restrição for necessária para a defesa contra 
um perigo iminente para a existência ou ordem fundamental 
livre e democrática da Federação ou de um Estado federado, 
para combater o perigo de epidemias, em catástrofes natu-
rais e acidentes muito graves, para a proteção da juventude 
contra abandono ou para a prevenção de delitos. 

Artigo 12 
[Liberdade de escolha da profissão] 

(1) Todos os alemães têm o direito de eleger livremente a sua 
profissão, o lugar de trabalho e o de aprendizagem. O exer-
cício da profissão pode ser regulamentado por lei ou em 
virtude de lei. 

(2) Ninguém poderá ser obrigado a determinado trabalho, salvo 
no âmbito de uma tradicional e geral prestação de serviços 
públicos obrigatórios, igual para todos. 

(3) Trabalhos forçados só são admissíveis no caso de penas 
privativas de liberdade impostas por sentença judicial. 

Artigo 12 a 
[Serviço militar e serviço civil obrigatórios] 

(1) Homens a partir de 18 anos de idade completos podem ser 
mobilizados para o serviço militar nas Forças Armadas, na 
Polícia Federal de Proteção das Fronteiras ou numa organi-
zação de defesa civil. 

(2) Quem, por razões de consciência, recusar o serviço militar 
que inclua a utilização de armas, poderá ser obrigado 
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a prestar serviço substitutivo. A duração deste serviço 
substitutivo não poderá ser superior à do serviço militar. 
A matéria será regulamentada por uma lei que não poderá 
restringir a liberdade de consciência e que terá de prever 
também a possibilidade de um serviço substitutivo que não 
tenha qualquer vínculo com as Forças Armadas, nem com a 
Polícia Federal de Proteção das Fronteiras. 

(3) Na vigência do estado de defesa, os alistados militares que 
não tenham sido convocados para os serviços previstos no 
§1 ou §2, podem ser obrigados por lei ou em virtude de 
lei à prestação de serviços civis com finalidade de defesa, 
inclusive a proteção da população civil, no âmbito de um 
contrato de trabalho. Contratos de trabalho em regime de 
direito público só são lícitos para o cumprimento de tarefas 
policiais ou de tarefas de soberania da administração 
pública, que só possam ser cumpridas no âmbito do serviço 
público. Contratos de trabalho, como relatados na primei-
ra frase, poderão ser estabelecidos nas Forças Armadas 
no setor de abastecimento, bem como na administração 
pública. As imposições de contratos de trabalho no setor 
de abastecimento da população só são lícitas para cobrir 
necessidades vitais da mesma ou garantir a sua proteção. 

(4) Se, na vigência do estado de defesa, as necessidades de 
prestações de serviço nas instituições civis de saúde e 
nos serviços médicos, assim como nos hospitais milita-
res estacionários, não puderem ser supridas na base do 
voluntariado, as mulheres de dezoito até cinquenta e cinco 
anos completos poderão ser convocadas à prestação desses 
serviços, por lei ou em virtude de lei. Em nenhum caso, as 
mulheres poderão ser obrigadas a prestar serviço em armas. 

(5) Para o período anterior ao estado de defesa, as obrigações con-
tidas no §3 somente poderão ser estabelecidas de acordo com 
o artigo 80a §1. Para a preparação das prestações de serviços 
previstas no §3, cujo cumprimento exija conhecimentos ou 
aptidões especiais, poderá ser imposta, por lei ou em virtude 
de lei, a participação obrigatória em cursos de formação. 
Neste caso, não se aplicará a disposição da primeira frase. 
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(6) Se, na vigência do estado de defesa, as necessidades de mão 
de obra para os setores designados no §3, segunda frase, não 
puderem ser supridas por voluntariedade, pode ser limitada 
por lei ou em virtude de lei a liberdade dos alemães de exer-
cerem uma profissão ou abandonarem um emprego, para o 
suprimento dessas necessidades. Antes que ocorra o caso de 
defesa, aplica-se correspondentemente o §5, primeira frase. 

Artigo 13 
[Inviolabilidade do domicílio] 

(1) O domicílio é inviolável. 
(2) Buscas só podem ser ordenadas pelo juiz e, caso a demora 

implique em perigo, também pelos demais órgãos previstos 
na legislação e somente na forma nela estipulada. 

(3) Quando determinados fatos justificam a suspeita que al-
guém tenha cometido um delito, determinado de forma es-
pecífica pela lei como delito especialmente grave, poderão 
ser utilizados, com base numa autorização judicial, recursos 
técnicos de vigilância acústica das residências onde se en-
contra presumivelmente o suspeito, caso a investigação dos 
fatos se torne, de outra forma, desproporcionalmente difícil 
ou sem perspectiva de êxito. A medida tem de ter duração 
limitada. A autorização deve ser expedida por uma junta 
de três juízes. Se a demora implicar em perigo iminente, a 
medida poderá ser autorizada por um único juiz. 

(4) Para a defesa contra perigos iminentes para a segurança pú-
blica, em especial um perigo para a comunidade ou a vida, 
os recursos técnicos de vigilância de residências só poderão 
ser empregados com base numa autorização judicial. Se 
a demora implicar em perigo iminente, a medida poderá 
ser autorizada por outro órgão determinado pela lei; uma 
autorização judicial deve ser requerida sem demora. 

(5) Se os recursos técnicos estão previstos exclusivamente para 
a proteção de pessoas que participam da investigação nas 
residências, a medida pode ser ordenada por um órgão de-
terminado por lei. Uma utilização com outra finalidade dos 
conhecimentos adquiridos em tal ação só será permitida se 
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servir à persecução penal ou à prevenção de perigo e so-
mente se a legalidade da medida for verificada previamente 
por um juiz; se a demora implicar em perigo iminente, a 
autorização judicial deve ser solicitada sem demora. 

(6) O Governo Federal apresenta anualmente um relatório ao 
Parlamento Federal sobre a utilização de recursos técni-
cos realizada com base no §3, assim como no âmbito da 
competência da Federação, segundo o §4 e, à medida em 
que se exija controle judicial, segundo o §5. Uma comissão 
nomeada pelo Parlamento Federal exerce o controle parla-
mentar com base nesse relatório. Os Estados asseguram um 
controle parlamentar equivalente. 

(7) De resto, só podem ser praticadas intervenções ou res-
trições que afetem esta inviolabilidade na defesa contra 
perigo comum ou perigo de vida individual; em virtude de 
lei, tais medidas também podem ser praticadas com o fim 
de prevenir perigos iminentes para a segurança e a ordem 
públicas, especialmente para sanar a escassez de moradias, 
combater ameaças de epidemia ou proteger jovens em 
perigo. 

Artigo 14 
[Propriedade – Direito de sucessão – Expropriação] 

(1) A propriedade e o direito de sucessão são garantidos. Seus 
conteúdos e limites são definidos por lei. 

(2) A propriedade obriga. Seu uso deve servir, ao mesmo tem-
po, ao bem comum. 

(3) Uma expropriação só é lícita quando efetuada para o 
bem comum. Pode ser efetuada unicamente por lei ou 
em virtude de lei que estabeleça o modo e o montante da 
indenização. A indenização deve ser fixada tendo em justa 
conta os interesses da comunidade e dos afetados. Quanto 
ao montante da indenização, em caso de litígio, admite-se o 
recurso judicial perante os tribunais ordinários. 
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Artigo 15 
[Socialização] 
Com a finalidade da socialização e por meio de uma lei 
que regule a forma e o montante da indenização, o solo, as 
riquezas naturais e os meios de produção podem ser trans-
feridos para a propriedade pública ou para outras formas da 
gestão coletiva. Para a indenização, aplica-se por analogia o 
artigo 14 §3, frases 3 e 4. 

Artigo 16 
[Nacionalidade – Extradição] 

(1) A nacionalidade alemã não pode ser revogada. A perda da 
nacionalidade só pode ocorrer em virtude de lei e, se opos-
ta à vontade do atingido, só pode vigorar se o mesmo não 
tornar-se apátrida em consequência da medida. 

(2) Nenhum alemão pode ser extraditado ao estrangeiro. Atra-
vés da legislação, pode-se adotar regulamento divergente 
para as extradições a um país membro da União Europeia 
ou a um tribunal internacional, desde que respeitados os 
princípios do Estado de Direito. 

Artigo 16 a 
[Direito de asilo] 

(1) Os perseguidos políticos gozam do direito de asilo. 
(2) O §1 não poderá ser invocado por ninguém que entre no 

país vindo de um país membro das Comunidades Europeias 
ou de outro terceiro país, no qual esteja assegurada a apli-
cação da Convenção Relativa ao Estatuto dos Refugiados e 
a Convenção para a Proteção dos Direitos do Homem e das 
Liberdades Fundamentais. Os países fora das Comunidades 
Europeias, nos quais se cumprem as condições citadas na 
primeira frase, serão determinados por uma lei que requer 
a aprovação do Conselho Federal. Nos casos da primeira 
frase, as medidas que põem fim à residência podem ser exe-
cutadas independentemente de recurso judicial requerido 
contra elas. 
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(3) Poderão ser determinados por lei, que requer a aprovação 
do Conselho Federal, os países nos quais, com base na 
situação jurídica, na aplicação do direito e nas relações 
políticas gerais, parece assegurada a inexistência de perse-
guições políticas, punições ou tratamentos desumanos ou 
degradantes. Supõe-se que um estrangeiro proveniente de 
um desses países não é perseguido, a menos que exponha 
fatos que comprovem que é realmente perseguido político, 
ao contrário do que se supunha. 

(4) A execução de medidas que ponham fim à residência, nos 
casos mencionados no §3 e em outros casos manifestada-
mente injustificados ou considerados como manifestada-
mente injustificados, só poderá ser suspensa pelo tribunal, 
se houver sérias dúvidas quanto à legalidade da medida; a 
extensão da investigação pode ser restringida e uma alega-
ção posterior ao prazo pode ser desconsiderada. A regula-
mentação da matéria será feita por lei. 

(5) Os §1 a 4 não contradizem os tratados internacionais firma-
dos entre os países membros das Comunidades Europeias 
e com terceiros países que, considerando as obrigações 
resultantes do Acordo Internacional sobre a Situação 
Jurídica dos Refugiados e a Convenção de Proteção dos 
Direitos Humanos e Liberdades Básicas, cuja aplicação 
deve ser garantida nos países signatários, definem as regras 
de competência para o exame dos requerimentos de asilo, 
incluindo o reconhecimento recíproco das decisões em 
matéria de asilo. 

Artigo 17 
[Direito de petição] 
Qualquer pessoa tem o direito de apresentar por escrito, 
individual ou coletivamente, petições ou reclamações às 
autoridades competentes e aos órgãos de representação 
popular. 
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Artigo 17 a 
[Restrição dos direitos fundamentais em casos especiais] 

(1) As leis do serviço militar e do serviço civil substitutivo po-
derão determinar que, para membros das Forças Armadas 
e do serviço civil substitutivo, sejam restringidos durante 
o período da prestação de serviço militar ou civil, o direito 
fundamental de expressar e divulgar livremente a opinião 
por via oral, por escrito e imagem (artigo 5 §1, primeira 
parte da primeira frase), o direito fundamental da liberdade 
de reunião (artigo 8) e o direito de petição (artigo 17), na 
medida em que concede o direito de apresentar petições ou 
reclamações coletivamente. 

(2) As leis destinadas à defesa, incluindo a proteção da 
população civil, podem determinar restrições aos direitos 
fundamentais da liberdade de locomoção e de domicílio 
(artigo 11) e à inviolabilidade do domicílio (artigo 13). 

Artigo 18 
[Perda dos direitos fundamentais] 
Quem, para combater a ordem fundamental livre e de-
mocrática, abusar da liberdade de expressar a opinião, 
particularmente da liberdade de imprensa (artigo 5 §1), da 
liberdade de ensino (artigo 5 §3), da liberdade de reunião 
(artigo 8), da liberdade de associação (artigo 9), do sigilo da 
correspondência, das comunicações postais e das teleco-
municações (artigo 10), do direito de propriedade (artigo 
14) ou do direito de asilo (artigo 16 §2), perde estes direitos 
fundamentais. Cabe ao Tribunal Constitucional Federal pro-
nunciar-se sobre a perda dos direitos e fixar a sua extensão. 

Artigo 19 
[Restrição dos direitos fundamentais – Via judicial] 

(1) Na medida em que, segundo esta Lei Fundamental, um di-
reito fundamental possa ser restringido por lei ou em virtude 
de lei, essa lei tem de ser genérica e não limitada a um caso 
particular. Além disso, a lei terá de citar o direito fundamen-
tal em questão, indicando o artigo correspondente. 
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(2) Em nenhum caso, um direito fundamental poderá ser viola-
do em sua essência. 

(3) Os direitos fundamentais também são válidos para as 
pessoas jurídicas sediadas no país, conquanto, pela sua 
essência, sejam aplicáveis às mesmas. 

(4) Toda pessoa, cujos direitos forem violados pelo poder 
público, poderá recorrer à via judicial. Se não se justificar 
outra jurisdição, a via judicial será a dos tribunais ordiná-
rios. Mantém-se inalterado o artigo 10 §2, segunda frase. 
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Artigo 20 
[Princípios constitucionais – Direito de resistência] 

(1) A República Federal da Alemanha é um Estado federal, 
democrático e social. 

(2) Todo o poder estatal emana do povo. É exercido pelo povo 
por meio de eleições e votações e através de órgãos espe-
ciais dos poderes legislativo, executivo e judiciário. 

(3) O poder legislativo está submetido à ordem constitucional; 
os poderes executivo e judiciário obedecem à lei e ao direito. 

(4) Contra qualquer um, que tente subverter esta ordem, todos 
os alemães têm o direito de resistência, quando não houver 
outra alternativa. 

Artigo 20 a 
[Proteção dos recursos naturais vitais e dos animais] 
Tendo em conta também a sua responsabilidade frente 
às gerações futuras, o Estado protege os recursos naturais 
vitais e os animais, dentro do âmbito da ordem constitucio-
nal, através da legislação e de acordo com a lei e o direito, 
por meio dos poderes executivo e judiciário. 

Artigo 21 
[Partidos] 

(1) Os partidos colaboram na formação da vontade política do 
povo. A sua fundação é livre. A sua organização interna 
tem de ser condizente com os princípios democráticos. 
Eles têm de prestar contas publicamente sobre a origem e a 
aplicação de seus recursos financeiros, bem como sobre seu 
patrimônio. 

(2) São inconstitucionais os partidos que, pelos seus objetivos 
ou pelas atitudes dos seus adeptos, tentarem prejudicar ou 
eliminar a ordem fundamental livre e democrática ou pôr 
em perigo a existência da República Federal da Alemanha. 

(3) Estão excluídos do financiamento estatal os partidos que, 
pelos seus objetivos ou pelas atitudes dos seus adeptos, 
tentarem prejudicar ou eliminar a ordem fundamental livre 
e democrática ou pôr em perigo a existência da República 
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Federal da Alemanha. Uma vez decidida essa exclusão, são 
eliminadas também as vantagens fiscais e as subvenções 
para esses partidos. 

(4) Cabe ao Tribunal Constitucional Federal decidir sobre a 
questão da inconstitucionalidade de acordo com o §2, bem 
como sobre a eliminação do financiamento estatal de acor-
do com o §3. 

(5) A matéria será regulamentada por leis federais. 

Artigo 22 
[Capital federal – Bandeira nacional] 

(1) A capital da República Federal da Alemanha é Berlim. A 
representação da totalidade do Estado na capital federal 
está a cargo da Federação. A matéria será regulamentada 
por lei federal. 

(2) A bandeira nacional é preta-vermelha-dourada. 

Artigo 23 
[União Europeia – Proteção dos direitos fundamentais – 
Princípio da subsidiaridade] 

(1) Para a realização de uma Europa unida, a República Federal 
da Alemanha contribuirá para o desenvolvimento da União 
Europeia, que está comprometida com os princípios demo-
cráticos, de Estado de direito, sociais e federativos e com 
o princípio da subsidiaridade e que garante uma proteção 
dos direitos fundamentais, comparável em sua essência à 
garantia constante nesta Lei Fundamental. Para tal, a Fe-
deração pode transferir direitos de soberania através de lei 
com anuência do Conselho Federal. Para a criação da União 
Europeia, bem como para as alterações dos tratados cons-
titutivos e de todas as normas correlatas, através dos quais 
esta Lei Fundamental venha a ser modificada ou comple-
mentada em seu conteúdo ou que ensejarem tais mudanças 
ou complementações, aplica-se o artigo 79 §2 e 3. 

(1a) Quando um ato legislativo da União Europeia ferir o prin-
cípio da subsidiaridade, o Parlamento Federal e o Conse-
lho Federal têm o direito de interpor recurso perante ao 
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Tribunal de Justiça da União Europeia. Por requerimento de 
um quarto de seus membros, o Parlamento Federal fica vin-
culado à decisão. A través de lei, que requer a aprovação do 
Conselho Federal, podem ser permitidas exceções do artigo 
42 §2, primeira frase, e artigo 52 §3, primeira frase, para o 
exercício dos direitos que foram resguardados ao Parlamen-
to Federal e ao Conselho Federal nos tratados básicos da 
União Europeia. 

(2) Nos assuntos concernentes à União Europeia participam 
o Parlamento Federal e os Estados, através do Conselho 
Federal. O Governo Federal tem de informar o Parlamento 
Federal e o Conselho Federal de forma ampla, com a máxi-
ma antecedência possível. 

(3) Antes de deliberar sobre os atos normativos da União 
Europeia, o Governo Federal dará ao Parlamento Federal a 
oportunidade de expressar seu parecer. Nas negociações, o 
Governo Federal considera o parecer do Parlamento Fede-
ral. A matéria será regulamentada por uma lei. 

(4) O Conselho Federal deve participar na formação da vontade 
da Federação em questões que digam respeito à sua área de 
competência interna ou à área de competência interna dos 
Estados. 

(5) Quando os interesses dos Estados forem afetados numa ma-
téria de competência exclusiva da Federação ou, no mais, 
quando a Federação tenha o direito de legislar, o Governo 
Federal considera o parecer do Conselho Federal. Quando 
a matéria envolver primordialmente as competências legis-
lativas dos Estados, sua organização administrativa e seus 
processos administrativos, o parecer do Conselho Federal 
é prioritário para a formação da vontade da Federação; 
resguardada a responsabilidade da Federação pelo Estado 
na sua totalidade. Matérias que impliquem aumento das 
despesas ou redução das receitas da Federação exigem a 
aprovação do Governo Federal. 

(6) Quando forem afetadas exclusivamente as competências 
legislativas dos Estados, nos setores da educação escolar, da 
cultura ou da radiodifusão, o exercício dos direitos que a 
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República Federal da Alemanha detém como país membro 
da União Europeia deve ser transferido pela Federação a 
um representante dos Estados, nomeado pelo Conselho 
Federal. O exercício dos direitos se dará com a participação 
e acordo do Governo Federal; resguardando-se a responsa-
bilidade da Federação pelo Estado na sua totalidade. 

(7) As matérias do §4 ao §6 serão regulamentadas por uma lei, 
que requer a aprovação do Conselho Federal. 

Artigo 24 
[Transferência de direitos de soberania – Sistema coletivo 
de segurança] 

(1) A Federação pode transferir direitos de soberania para 
organizações interestatais, por meio de lei. 

(1a) Desde que os Estados sejam competentes para exercer os 
poderes estatais e cumprir as tarefas estatais, eles podem 
transferir, com a anuência do Governo Federal, direitos 
de soberania a instituições transfronteiriças em regiões 
vizinhas. 

(2) Com vista a salvaguardar a paz, a Federação pode aderir a 
um sistema de segurança coletiva mútua; para tal, aceita 
limitações aos seus direitos de soberania que promovam 
e assegurem uma ordem pacífica e duradoura na Europa e 
entre os povos do mundo. 

(3) Para dirimir as controvérsias internacionais, a Federação 
aderirá aos acordos de arbitragem internacional de caráter 
geral, universal e obrigatório. 

Artigo 25 
[Preeminência do direito internacional] 
As regras gerais do direito internacional público são parte 
integrante do direito federal. Sobrepõem-se às leis e consti-
tuem fonte direta de direitos e obrigações para os habitantes 
do território federal. 
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Artigo 26 
[Garantia da paz] 

(1) Os atos suscetíveis de perturbar a coexistência pacífica en-
tre os povos e praticados com essa intenção, em especial os 
que tenham por objetivo preparar uma guerra de agressão, 
são anticonstitucionais. Estes atos estão sujeitos às penas 
da lei. 

(2) Armas destinadas à guerra só podem ser fabricadas, trans-
portadas e negociadas com autorização do Governo Federal. 
A matéria será regulada por uma lei federal. 

Artigo 27 
[Frota mercante] 
Todos os navios mercantes alemães constituem uma frota 
mercante única. 

Artigo 28 
[Constituições estaduais – Autonomia administrativa 
dos municípios] 

(1) A ordem constitucional nos Estados tem de corresponder 
aos princípios do Estado republicano, democrático e social 
de direito, no sentido da presente Lei Fundamental. Nos 
Estados, distritos e municípios, o povo deverá ter uma 
representação eleita por sufrágios gerais, diretos, livres, 
iguais e secretos. De acordo com o direito da Comunidade 
Europeia, as pessoas que possuam a cidadania de outro país 
membro da Comunidade Europeia também têm o direito 
de votar e de ser eleitas nas eleições distritais e municipais 
Nos municípios pode existir uma assembleia comunal em 
vez de um organismo eleito. 

(2) Deve ser garantido aos municípios o direito de regula-
mentar sob responsabilidade própria e nos limites da lei, 
todos os assuntos da comunidade local. No âmbito de 
suas atribuições legais e nas condições definidas em lei, as 
associações de municípios também gozarão igualmente do 
direito de autonomia administrativa. A garantia da auto-
nomia administrativa pressupõe também as bases de uma 
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autonomia financeira; estas bases incluem uma fonte de 
tributação fiscal dos municípios baseada em sua capacidade 
econômica e o direito de fixar os percentuais de taxação 
dessas fontes. 

(3) A Federação garante a conformidade da ordem constitucio-
nal dos Estados com os direitos fundamentais e as disposi-
ções dos §1 e 2. 

Artigo 29 
[Reestruturação do território federal] 

(1) O território federal pode ser reestruturado, a fim de asse-
gurar que os Estados cumpram efetivamente, segundo suas 
dimensões e capacidades, as funções que lhes competem. 
Deverão ser considerados os vínculos regionais, históricos e 
culturais, a objetividade econômica, bem como as exigên-
cias da estrutura territorial e do planejamento regional. 

(2) As medidas que levem a uma reestruturação do território 
federal são tomadas por lei federal a ser ratificada por refe-
rendo. Os Estados atingidos devem ser ouvidos. 

(3) O referendo se realiza nos Estados de cujos territórios ou 
partes de território deva ser constituído um novo Estado 
ou alteradas as suas fronteiras (Estados atingidos). Deve-se 
decidir no referendo, se o Estado deve permanecer como até 
então ou se deve ser constituído um novo Estado ou alterada 
as suas fronteiras. A proposta de constituição de um novo 
Estado ou a alteração de fronteira será implementada, se a 
mudança for aprovada pela maioria da população do futuro 
território estadual e pela maioria da população do conjunto 
de territórios ou de partes de territórios de um Estado atin-
gido cuja respectiva fronteira estadual também deva ser mo-
dificada. A proposta não será implementada, se no território 
de um Estado atingido a maioria da população rejeitar a 
modificação; a rejeição é, contudo, desconsiderada, quando 
na parte do território de um Estado atingido, cuja fronteira 
deva ser modificada, uma maioria de dois terços aprove a 
modificação, a não ser que, em todo o território do Estado 
atingido, uma maioria de dois terços rejeite a modificação. 
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(4) Se uma iniciativa popular respaldada por um décimo dos 
cidadãos com direito a voto nas eleições federais numa 
área habitacional e econômica contígua e delimitada, que 
se encontre em diversos Estados e possua pelo menos um 
milhão de habitantes, solicitar a afiliação da região a um 
único Estado, então há que se decidir por lei federal, no 
prazo de dois anos, se a afiliação estadual será modificada 
segundo o §2, ou se será realizado um plebiscito nos Esta-
dos atingidos. 

(5) A finalidade do plebiscito é verificar, se a modificação da 
afiliação estadual a ser proposta na lei é acolhida. A lei 
pode apresentar diferentes sugestões no plebiscito, todavia 
não mais que duas. Se a maioria aprovar a proposta de mo-
dificação da afiliação estadual, então há que determinar-se 
por lei federal, no prazo de dois anos, se a afiliação estadual 
será modificada conforme o §2. Se uma das propostas do 
plebiscito obtiver aprovação segundo o disposto no §3, ter-
ceira e quarta frases, então deverá ser promulgada, no prazo 
de dois anos após a realização do plebiscito, uma lei federal 
para a formação do Estado proposto, que já não necessitará 
de ratificação por referendo. 

(6) Considera-se como maioria no referendo e no plebiscito a 
maioria dos votos dados, quando este número corresponder 
a pelo menos um quarto dos eleitores com direito a voto 
nas eleições federais. Ademais, uma lei federal regulará o 
referendo, a iniciativa popular e o plebiscito; esta lei fede-
ral pode estabelecer também, que iniciativas populares não 
possam ser repetidas dentro do prazo de cinco anos. 

(7) Outras modificações territoriais dos Estados poderão 
ocorrer através de tratados interestaduais entre os Estados 
envolvidos ou através de lei federal com a aprovação do 
Conselho Federal, quando a região, cuja filiação territorial 
deva ser modificada, não possua mais que 50.000 habi-
tantes. A matéria será regulamentada por uma lei federal 
sujeita a aprovação do Conselho Federal e da maioria dos 
membros do Parlamento Federal. Essa lei deve prever a 
consulta dos municípios e distritos afetados. 
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(8) Através de um tratado interestadual, os Estados podem 
regulamentar uma reestruturação dos territórios ou partes 
do território que os compõe, independentemente das 
disposições dos §2 a §7. Os municípios e distritos afetados 
deverão ser consultados. O tratado interestadual exige a 
ratificação através de referendo em cada um dos Estados 
atingidos. Se o tratado interestadual envolver apenas uma 
parte do território estadual, a ratificação por referendo 
pode ser restrita a tal parte; não se aplica a segunda parte 
da quinta frase. No referendo, decide a maioria dos votos 
dados, desde que compreendam pelo menos um quarto dos 
eleitores com direito a voto nas eleições federais; a matéria 
será regulamentada por lei federal. O tratado interestadual 
requer a aprovação do Parlamento Federal. 

Artigo 30 
[Direitos soberanos dos Estados] 
O exercício do poder estatal e o cumprimento das funções 
públicas competem aos Estados, salvo disposição ou autori-
zação contrária prevista nesta Lei Fundamental. 

Artigo 31 
[Preeminência do direito federal] 
O direito federal tem prioridade sobre o direito estadual. 

Artigo 32 
[Relações exteriores] 

(1) Compete à Federação manter as relações com Estados 
estrangeiros. 

(2) Antes da assinatura de um tratado que afete as condições 
especiais de um Estado federal, este deverá ser consultado 
com a devida antecedência. 

(3) No âmbito da sua competência legislativa e com a aprova-
ção do Governo Federal, os Estados poderão firmar tratados 
com Estados estrangeiros. 



II. A Federação e os Estados 37  

 

  

  

  

  

  

 

  

Artigo 33 
[Igualdade de direitos cívicos dos alemães – 
Serviço público] 

(1) Todos os alemães têm, em qualquer Estado, os mesmos 
direitos e deveres cívicos. 

(2) Todos os alemães têm igual acesso a qualquer cargo públi-
co, de acordo com sua aptidão, capacidade e desempenho 
profissional. 

(3) O gozo dos direitos civis e cívicos, a admissão a cargos pú-
blicos, bem como os direitos adquiridos no serviço público 
são independentes da confissão religiosa. Ninguém poderá 
sofrer discriminação por professar ou deixar de professar 
determinada religião ou ideologia. 

(4) O exercício de funções de soberania será confiado, como 
regra geral de caráter permanente, a funcionários públicos, 
sujeitos a relações de serviço e de fidelidade ancoradas no 
direito público. 

(5) O estatuto legal do serviço público deve ser regulamentado 
e desenvolvido de acordo com os princípios tradicionais do 
funcionalismo público de carreira. 

Artigo 34 
[Responsabilidade por infrações no exercício de 
função pública] 
Se uma pessoa, no exercício de um cargo público que lhe 
foi confiado, infringir em relação a terceiros os deveres que 
o cargo lhe impõe, a responsabilidade recai, em princípio, 
sobre o Estado ou órgão público ao qual esta pessoa esteja 
servindo. No caso de falta intencional ou negligência grave, 
preserva-se o direito de regresso. Para reivindicações de 
indenização e para o exercício do direito de regresso não 
poderá ser excluída a via judicial ordinária. 

Artigo 35 
[Auxílio judiciário, administrativo e de emergência] 

(1) Todas as autoridades da Federação e dos Estados devem 
prestar auxílio jurídico e administrativo mútuo. 
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(2) Para a manutenção ou recuperação da segurança ou da or-
dem pública, um Estado pode, em casos de importância es-
pecial, requerer forças e equipamento da Polícia Federal de 
Proteção das Fronteiras, para auxiliar a sua polícia, desde 
que, sem este auxílio, não esteja em condições de cumprir 
suas funções ou esteja sob consideráveis dificuldades. Para 
auxiliar em catástrofes naturais ou em acidentes especial-
mente graves, um Estado pode solicitar forças policiais de 
outros Estados, forças e equipamento de outros serviços 
administrativos, bem como da Polícia Federal de Proteção 
das Fronteiras e das Forças Armadas. 

(3) Se o acidente ou a catástrofe natural abrangerem o territó-
rio de mais de um Estado, o Governo Federal pode, desde 
que isto seja indispensável para um combate eficiente, dar 
instruções aos governos estaduais no sentido de por forças 
policiais à disposição de outros Estados, bem como desta-
car unidades da Polícia Federal de Proteção das Fronteiras 
e das Forças Armadas para apoio às forças policiais. As 
medidas do Governo Federal tomadas no âmbito da pri-
meira frase terão de ser suspensas a qualquer momento por 
solicitação do Conselho Federal e, no mais, imediatamente 
depois de suprimido o perigo. 

Artigo 36 
[Funcionários públicos federais] 

(1) Os funcionários das autoridades federais superiores devem 
ser provenientes de todos os Estados, em proporção ade-
quada. Os funcionários empregados nas demais autoridades 
federais devem ser recrutados, de modo geral, no Estado em 
que exercem as suas atividades. 

(2) As leis militares também devem considerar a divisão da 
Federação em Estados e as particulares condições regionais. 

Artigo 37 
[Medidas coercitivas federais] 

(1) Quando um Estado não estiver cumprindo as obrigações fe-
derais que lhe cabem de acordo com a Lei Fundamental ou 
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uma outra lei federal, o Governo Federal, com a aprovação 
do Conselho Federal, poderá tomar as medidas necessárias 
para impor ao Estado o cumprimento das suas obrigações 
mediante coerção federal. 

(2) Para a execução das medidas coercitivas federais, o Go-
verno Federal ou quem o represente tem o direito de dar 
instruções a todos os Estados e às suas autoridades. 
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Artigo 38 
[Eleições] 

(1) Os deputados do Parlamento Federal alemão são eleitos 
por sufrágio universal, direto, livre, igual e secreto. São 
representantes de todo o povo, independentes de quaisquer 
encargos e instruções e subordinados unicamente à sua 
consciência. 

(2) É eleitor quem tiver completado dezoito anos de idade; é 
elegível quem tiver atingido a idade estabelecida para a 
maioridade. 

(3) A matéria será regulamentada por uma lei federal. 

Artigo 39 
[Legislatura – Sessões – Convocação] 

(1) O Parlamento Federal é eleito por quatro anos, ressalvadas 
as disposições contrárias aqui expressas. Sua legislatura 
termina com a reunião inaugural de um novo Parlamento 
Federal. As novas eleições serão realizadas a partir de 46 
meses e, no mais tardar, aos 48 meses do início da legislatu-
ra. Em caso de dissolução do Parlamento Federal, as novas 
eleições têm de ser realizadas no prazo de sessenta dias. 

(2) O Parlamento Federal reúne-se, no mais tardar, trinta dias 
após as eleições. 

(3) O Parlamento Federal determina o encerramento e a reaber-
tura das suas sessões. O presidente do Parlamento Federal 
pode convocá-lo para data anterior. Ele está obrigado a fazê-
lo, quando isto for exigido por um terço dos seus membros, 
pelo Presidente Federal ou pelo Chanceler Federal. 

Artigo 40 
[Presidente – Regulamento interno] 

(1) O Parlamento Federal elege seu presidente, seus vice-presi-
dentes e secretários. Ele estabelece seu regimento interno. 

(2) O presidente exerce o poder de gestão e de polícia nos 
recintos do Parlamento Federal. Sem a sua autorização, 
nenhuma busca ou apreensão poderá ser efetuada nas de-
pendências do Parlamento Federal. 
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Artigo 41 
[Controle das eleições] 

(1) O controle das eleições compete ao Parlamento Federal. Ele 
decide também, se um deputado perdeu o seu mandato ao 
Parlamento Federal. 

(2) Contra a decisão do Parlamento Federal há a possibilidade 
de recurso junto ao Tribunal Constitucional Federal. 

(3) A matéria será regulamentada por uma lei federal. 

Artigo 42 
[Sessões públicas – Decisões majoritárias] 

(1) As sessões do Parlamento Federal são públicas. Por 
requerimento de um décimo dos seus membros ou do 
Governo Federal, pode-se excluir a presença pública, 
com a aprovação de uma maioria parlamentar de dois 
terços. A votação do requerimento será feita em sessão 
não-pública. 

(2) As resoluções do Parlamento Federal requerem a maioria 
dos votos dados, desde que a presente Lei Fundamental não 
contenha disposições em contrário. Nas eleições a serem 
conduzidas pelo Parlamento Federal, o regimento interno 
poderá admitir exceções. 

(3) Os relatos fidedignos sobre as reuniões públicas do 
Parlamento Federal e de suas comissões ficam isentos de 
qualquer responsabilidade. 

Artigo 43 
[Direito de convocação, de acesso e de audiência] 

(1) O Parlamento Federal e suas comissões podem exigir a 
presença de qualquer membro do Governo Federal. 

(2) Os membros do Conselho Federal e do Governo Federal, 
bem como seus delegados, têm acesso a todas as reuniões 
do Parlamento Federal e das comissões. Eles devem ser 
ouvidos em qualquer momento. 
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Artigo 44 
[Comissões de inquérito] 

(1) O Parlamento Federal tem o direito e, por requerimento 
de uma quarta parte dos seus membros, o dever de instaurar 
uma comissão de inquérito, que reunirá as provas necessá-
rias em sessão pública. Poderá ser excluída a presença do 
público. 

(2) Para a apuração de provas aplicam-se, por analogia, as 
disposições do processo penal. Será resguardado o sigilo da 
correspondência, da comunicação postal e telecomunica-
ção. 

(3) Os tribunais e autoridades administrativas são obrigados 
a prestar ajuda judicial e administrativa. 

(4) As resoluções das comissões de inquérito não estão sujeitas 
à apreciação judicial. É facultativo aos tribunais apreciar 
e julgar os fatos que foram objeto do inquérito. 

Artigo 45 
[Comissão da União Europeia] 
O Parlamento Federal nomeará uma comissão para os as-
suntos da União Europeia. Ele pode autorizá-la a exercer os 
direitos do Parlamento Federal frente ao Governo Federal, 
conforme o artigo 23. Ele também pode autorizá-la a exercer 
os direitos outorgados ao Parlamento Federal, segundo os 
tratados básicos da União Europeia. 

Artigo 45 a 
[Comissão de Assuntos Exteriores e da Defesa] 

(1) O Parlamento Federal nomeará uma Comissão de Assuntos 
Exteriores e uma Comissão de Defesa. 

(2) A Comissão de Defesa usufrui das mesmas prerrogativas de 
uma comissão de inquérito. Por requerimento de uma quar-
ta parte dos seus membros, é obrigada a instaurar inquérito 
sobre o assunto determinado. 

(3) O artigo 44 §1 não será aplicado no setor da defesa. 
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Artigo 45 b 
[Comissário da Defesa] 
Para a salvaguarda dos direitos fundamentais e como órgão 
auxiliar do Parlamento Federal no exercício do controle 
parlamentar, será nomeado um Comissário da Defesa do 
Parlamento Federal. A matéria será regulamentada por lei 
federal. 

Artigo 45 c 
[Comissão de Petições] 

(1) O Parlamento Federal nomeará uma Comissão de Petições, 
à qual compete tratar de petições e reclamações dirigidas ao 
Parlamento Federal, conforme o artigo 17. 

(2) Uma lei federal regulamentará as competências da Comis-
são no exame das reclamações. 

Artigo 45 d 
[Grêmio de controle parlamentar] 

(1) O Parlamento Federal nomeará um grêmio parlamentar 
para controlar as atividades dos serviços de inteligência da 
Federação. 

(2) A matéria será regulamentada por uma lei federal. 

Artigo 46 
[Inviolabilidade e imunidade dos deputados] 

(1) Um deputado não poderá, em nenhum momento, ser sub-
metido à via judicial ou disciplinar, nem responsabilizado 
de outra forma fora do Parlamento Federal, em virtude de 
voto dado ou opinião emitida no Parlamento ou numa das 
suas comissões. Esta disposição não terá aplicação no caso 
de injúria difamante. 

(2) Um deputado só poderá ser responsabilizado ou detido por 
ato sujeito a sanção penal com a autorização do Parlamento 
Federal, salvo quando seja detido em fl agrante delito ou no 
decurso do dia seguinte. 

(3) A autorização do Parlamento Federal será igualmente ne-
cessária para qualquer outra restrição da liberdade pessoal 
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de um deputado ou para a instauração de processo contra 
um deputado, de acordo com o artigo 18. 

(4) Todo processo penal e todo inquérito, baseado no artigo 
18, contra um deputado, bem como qualquer prisão ou 
outro tipo de restrição da sua liberdade pessoal terão de ser 
suspensos por exigência do Parlamento Federal. 

Artigo 47 
[Direito de recusa de testemunho] 
Os deputados têm o direito de recusar o seu testemunho 
sobre pessoas que lhes confiaram fatos na sua qualidade 
de deputados ou às quais eles, nesta mesma qualidade, 
confiaram fatos, como também sobre estes próprios fatos. 
No âmbito desta recusa de testemunho é vedado o confisco 
de documentos. 

Artigo 48 
[Candidatura – Proteção do mandato – Subsídio] 

(1) O candidato a um mandato de deputado no Parlamento 
Federal tem direito às férias necessárias para preparar a sua 
campanha eleitoral. 

(2) Ninguém poderá ser impedido de assumir e exercer o cargo 
de deputado. Será vedada qualquer demissão ou rescisão de 
contrato de trabalho por este motivo. 

(3) Os deputados têm direito a um subsídio condizente, que 
assegure a sua independência. Eles têm direito ao uso 
gratuito de todos os meios de transporte estatais. A matéria 
será regulamentada por uma lei federal. 

Artigo 49 (revogado) 
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Artigo 50 
[Funções] 
Por meio do Conselho Federal, os Estados participam da 
legislação e da administração da Federação, bem como das 
questões concernentes à União Europeia. 

Artigo 51 
[Constituição – Ponderação de votos] 

(1) O Conselho Federal é formado por membros dos governos 
dos Estados, que os nomeiam e exoneram. Outros membros 
dos seus respectivos governos podem atuar como suplentes. 

(2) Cada Estado tem direito a, no mínimo, três votos. Estados 
com mais de dois milhões de habitantes têm quatro, com 
mais de seis milhões de habitantes têm cinco e com mais de 
sete milhões de habitantes têm seis votos. 

(3) Cada Estado pode designar tantos membros quantos votos 
tiver. Os votos de cada Estado só podem ser dados por una-
nimidade e somente através dos membros presentes ou seus 
suplentes. 

Artigo 52 
[Presidente – Resoluções – Regulamento interno] 

(1) O Conselho Federal elege seu presidente por um ano. 
(2) O presidente convoca o Conselho Federal. Ele tem o dever 

de convocá-lo, quando os representantes de pelo menos 
dois Estados ou o Governo Federal o exigirem. 

(3) As resoluções do Conselho Federal serão tomadas, no míni-
mo, por maioria de votos. Ele estabelece o seu regimento in-
terno. As suas sessões são públicas. Poderá haver a exclusão 
do público. 

(3a) Para os assuntos da União Europeia, o Conselho Federal po-
derá criar uma câmara de assuntos europeus, cujas resoluções 
serão consideradas como resoluções do Conselho Federal; o 
número votos dos Estados, o qual deve ser unânime por Esta-
do, será determinado de acordo com o artigo 51 §2. 

(4) Das comissões do Conselho Federal podem fazer parte ou-
tros membros ou representantes dos governos dos Estados. 
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Artigo 53 
[Participação dos membros do Governo Federal] 
Os membros do Governo Federal têm o direito e, quando 
instados, o dever de participar dos debates do Conselho Fe-
deral e suas comissões. Eles devem ser ouvidos a qualquer 
momento. O Conselho Federal deve ser constantemente 
informado sobre a evolução dos negócios públicos por parte 
do Governo Federal. 



 

 

IV a. 
A Comissão Conjunta 

49 



A Comissão Conjunta 50  

 

  

  

Artigo 53 a 
[Composição – Regulamento interno] 

(1) A Comissão Conjunta é constituída em dois terços por 
deputados ao Parlamento Federal e em um terço por mem-
bros do Conselho Federal. Os deputados são nomeados 
pelo Parlamento Federal conforme a proporcionalidade 
das bancadas parlamentares; eles não podem ser membros 
do Governo Federal. Cada Estado será representado por 
um membro do Conselho Federal, por ele nomeado; esses 
membros não estão sujeitos a instruções. A formação e o 
funcionamento da Comissão Conjunta são regulamentados 
por um regimento interno, o qual deve ser elaborado pelo 
Parlamento Federal e aprovado pelo Conselho Federal. 

(2) O Governo Federal terá de informar a Comissão Conjunta 
sobre os planos pertinentes ao estado de defesa. Serão 
resguardados os direitos do Parlamento Federal e suas 
comissões, previstos no artigo 43 §1. 



 

 

V. 
O Presidente Federal 

51 



V. O Presidente Federal 52  

  

  

  

  

  

  

  

  

  

Artigo 54 
[Eleição – Duração do mandato] 

(1) O Presidente Federal é eleito, sem debate prévio, pela 
Assembleia Federal. É elegível todo cidadão alemão que 
possua direito de voto para o Parlamento Federal e que 
tenha quarenta anos completos. 

(2) O mandato do Presidente Federal tem a duração de cinco 
anos. A reeleição consecutiva é permitida apenas uma vez. 

(3) A Assembleia Federal é constituída por membros do Parla-
mento Federal e um número igual de membros eleitos pelos 
Parlamentos dos Estados, segundo os princípios da eleição 
proporcional. 

(4) A Assembleia Federal reúne-se, no mais tardar, trinta dias 
antes do término do mandato do Presidente Federal, ou, no 
caso de cessação prematura, trinta dias após esta data, no 
mais tardar. Ela é convocada pelo presidente do Parlamento 
Federal. 

(5) Uma vez findada a legislatura do Parlamento Federal, 
começa a contar o prazo estabelecido no §4, primeira frase, 
a partir da primeira reunião do novo Parlamento Federal. 

(6) Considera-se eleito quem obtiver os votos da maioria dos 
membros da Assembleia Federal. Se nenhum dos candida-
tos alcançar essa maioria em dois escrutínios, será eleito 
aquele que obtiver o maior número de votos na votação 
seguinte. 

(7) A matéria será regulamentada por uma lei federal. 

Artigo 55 
[Incompatibilidades] 

(1) O Presidente Federal não pode pertencer ao Governo ou a 
um órgão legislativo da Federação ou de um dos Estados. 

(2) O Presidente Federal não pode exercer nenhuma outra fun-
ção remunerada, nenhuma atividade comercial ou profis-
sional ou pertencer à direção ou ao conselho fiscal de uma 
empresa com fins lucrativos. 
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Artigo 56 
[Juramento] 
No ato da posse, o Presidente Federal prestará, perante os 
membros reunidos do Parlamento Federal e do Conselho 
Federal, o seguinte juramento: “Juro dedicar as minhas 
forças ao bem-estar do povo alemão, promover os seus 
proveitos, protegê-lo de danos, guardar e defender a Lei 
Fundamental e as leis da Federação, cumprir consciencio-
samente as minhas obrigações e ser justo para com todos. 
Assim Deus me valha”. O juramento também pode ser 
prestado sem a invocação religiosa. 

Artigo 57 
[Substituição interina] 
As atribuições do Presidente Federal serão desempenhadas, 
no caso de seu impedimento ou da cessação prematura do 
seu mandato, pelo presidente do Conselho Federal. 

Artigo 58 
[Referendo] 
As disposições e resoluções do Presidente Federal, para 
serem válidas, carecem de ser referendadas pelo Chanceler 
Federal ou pelo respectivo ministro federal. O disposto não 
é válido para a nomeação ou a exoneração do Chanceler Fe-
deral, a dissolução do Parlamento Federal, segundo o artigo 
63, e o requerimento mencionado no artigo 69 §3. 

Artigo 59 
[Poder de representação internacional] 

(1) O Presidente Federal representa a Federação no âmbito in-
ternacional. Ele firma os tratados com Estados estrangeiros 
em nome da Federação. Ele acredita e recebe os chefes das 
missões diplomáticas. 

(2) Os tratados que regulem as relações políticas da Federação 
ou envolvam matérias da legislação federal, requerem a 
aprovação ou a intervenção dos respectivos órgãos compe-
tentes de legislação federal, sob a forma de uma lei federal. 
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Para acordos administrativos aplicam-se por analogia as 
disposições relativas à administração federal. 

Artigo 59 a (revogado) 

Artigo 60 
[Nomeação de funcionários federais – Poder de indultar – 
Imunidade] 

(1) O Presidente Federal nomeia e exonera os juízes federais, 
os funcionários federais, os oficiais e suboficiais, salvo 
disposição legal em contrário. 

(2) Em casos particulares, exerce o direito de indulto em nome 
da Federação. 

(3) Ele pode delegar estes poderes a outras autoridades. 
(4) Aplicam-se ao Presidente Federal, por analogia, os §2 a §4 

do artigo 46. 

Artigo 61 
[Acusação perante o Tribunal Constitucional Federal] 

(1) O Parlamento Federal ou o Conselho Federal podem acusar 
o Presidente Federal perante o Tribunal Constitucional 
Federal por violação intencional da Lei Fundamental ou de 
uma outra lei federal. O requerimento de acusação deverá 
ser proposto, no mínimo, pela quarta parte dos membros 
do Parlamento Federal ou por um quarto dos votos do Con-
selho Federal. A aprovação do requerimento de acusação 
necessita da maioria de dois terços dos membros do Par-
lamento Federal ou de dois terços dos votos do Conselho 
Federal. A acusação será formalizada por um delegado do 
órgão que apresentou a acusação. 

(2) Se o Tribunal Constitucional Federal constatar que o Presi-
dente Federal violou intencionalmente a Lei Fundamental 
ou outra lei federal, ele poderá declarar a sua destituição 
do cargo. Por meio de uma disposição provisória, poderá 
determinar o impedimento do Presidente Federal para o 
exercício do seu cargo, depois de formalizada a acusação. 
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Artigo 62 
[Composição] 
O Governo Federal é constituído pelo Chanceler Federal 
e pelos Ministros Federais. 

Artigo 63 
[Eleição do Chanceler Federal] 

(1) O Chanceler Federal é eleito pelo Parlamento Federal, por 
proposta do Presidente Federal, sem debate prévio. 

(2) Fica eleito quem obtiver os votos da maioria dos membros 
do Parlamento Federal. O eleito deverá ser nomeado pelo 
Presidente Federal. 

(3) Se o candidato proposto não for eleito, o Parlamento 
Federal poderá eleger um Chanceler Federal com mais 
da metade de seus membros, no prazo de catorze dias 
após a votação. 

(4) Não se realizando a eleição dentro deste prazo, será efe-
tuada imediatamente uma nova votação, da qual resultará 
eleito, quem obtiver o maior número de votos. Se o eleito 
obtiver os votos da maioria dos membros do Parlamento 
Federal, o Presidente Federal deverá nomeá-lo dentro de 
sete dias após a votação. Caso o eleito não consiga esta 
maioria, o Presidente Federal deverá nomeá-lo ou dissolver 
o Parlamento Federal, dentro de sete dias. 

Artigo 64 
[Nomeação e exoneração dos Ministros Federais – 
Juramento] 

(1) Os Ministros Federais serão nomeados e exonerados pelo 
Presidente Federal, por proposta do Chanceler Federal. 

(2) O Chanceler Federal e os Ministros Federais prestarão 
diante do Parlamento Federal, no ato da posse de seus 
cargos, o juramento previsto no artigo 56. 
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Artigo 65 
[Competência diretiva – Princípio de competência 
e colegialidade] 
O Chanceler Federal determina as diretrizes da política 
e assume a responsabilidade por elas. Obediente a estas 
diretrizes, cada Ministro Federal dirige a sua pasta com au-
tonomia e sob própria responsabilidade. Sobre divergências 
de opinião entre os Ministros Federais decidirá o Governo 
Federal. Os assuntos governamentais são conduzidos pelo 
Chanceler Federal, de acordo com um regulamento interno 
elaborado pelo Governo Federal e aprovado pelo Presidente 
Federal. 

Artigo 65 a 
[Poder de ordenança e comando] 

(1) O Ministro Federal da Defesa exerce o poder de ordenança 
e comando das Forças Armadas. 

(2) (revogado) 

Artigo 66 
[Incompatibilidades] 
O Chanceler Federal e os Ministros Federais não poderão 
exercer outro cargo remunerado, nenhum ofício ou profis-
são, e não podem fazer parte da diretoria, e sem autorização 
do Parlamento Federal, nem do conselho administrativo de 
uma empresa com fins lucrativos. 

Artigo 67 
[Voto de desconfiança] 

(1) O Parlamento Federal só poderá pronunciar o voto de 
desconfiança ao Chanceler Federal, se eleger um sucessor 
com maioria dos votos e solicitar ao Presidente Federal a 
exoneração do Chanceler Federal. O Presidente Federal 
deverá atender à solicitação, nomeando o sucessor eleito. 

(2) Entre a moção e a votação deverá transcorrer um prazo de 
quarenta e oito horas. 

5757 



VI. O Governo Federal 58  

	 	
  

  

  

  

  

Artigo 68 
[Voto de confiança] 

(1) Se uma moção do Chanceler Federal, de que lhe seja 
expressada a confiança parlamentar, não obtiver a aprova-
ção da maioria dos membros do Parlamento Federal, então 
o Presidente Federal poderá, por proposta do Chanceler 
Federal, dissolver o Parlamento Federal dentro do prazo 
de vinte e um dias. O direito à dissolução expira, tão logo 
o Parlamento Federal eleja outro Chanceler Federal com os 
votos da maioria dos seus membros. 

(2) Entre a moção e a votação deverá transcorrer um prazo de 
quarenta e oito horas. 

Artigo 69 
[Substituição do Chanceler – Duração do mandato] 

(1) O Chanceler Federal nomeará um dos Ministros Federais 
como seu suplente. 

(2) O mandato de Chanceler ou de Ministro Federal cessa, em 
qualquer caso, com a constituição de um novo Parlamento 
Federal; o mandato de Ministro Federal também cessa com 
o término do mandato do Chanceler Federal por qualquer 
outra razão. 

(3) Por solicitação do Presidente Federal, o Chanceler Federal 
ficará obrigado a continuar no exercício do seu cargo até a 
nomeação do seu sucessor; obrigação análoga recai sobre os 
Ministros Federais, por solicitação do Chanceler Federal ou 
do Presidente Federal. 
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Artigo 70 
[Divisão de competências entre a Federação e os Estados] 

(1) Aos Estados cabe o direito da legislação, desde que esta Lei 
Fundamental não atribua à Federação a competência da 
legislação. 

(2) A delimitação de competência entre a Federação e os Esta-
dos rege-se pelas disposições da presente Lei Fundamental 
sobre a legislação exclusiva e a legislação concorrente. 

Artigo 71 
[Legislação exclusiva da Federação] 
No domínio da legislação exclusiva da Federação, cabe 
aos Estados a faculdade de legislar somente no caso e na 
medida em que forem expressamente autorizados para isto 
por uma lei federal. 

Artigo 72 
[Legislação concorrente] 

(1) No domínio da legislação concorrente, cabe aos Estados 
a faculdade de legislar, enquanto e na medida em que a 
Federação não faça uso, através de lei, da sua competência 
legislativa. 

(2) Em matéria concernente ao artigo 74 §1, alíneas 4, 7, 11, 13, 
15, 19a, 20, 22, 25 e 26, a Federação tem o direito de legis-
lação, quando e na medida em que se fizer necessário um 
regulamento legislativo federal, no interesse do Estado em 
seu todo, para o estabelecimento de condições equivalentes 
de vida no território federal ou a preservação da unidade 
jurídica ou econômica. 

(3) Se a Federação fizer uso da sua competência legislativa, os 
Estados podem adotar, por lei, regulamentos distintos sobre: 
1. a caça (sem o direito de expedir licença de caça); 
2. a proteção da natureza e a preservação da paisagem 

(sem os princípios gerais da proteção da natureza, o 
direito de proteção das espécies ou da proteção da 
natureza marítima); 

3. a distribuição do solo; 
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4. a estruturação do território; 
5. o regime hidráulico (sem regulamentos referentes a 

substâncias ou instalações); 
6. a admissão às universidades e os certificados de con-

clusão das universidades. 
Leis federais nestas matérias só entrarão em vigor seis 
meses após a sua promulgação, salvo determinação distinta 
com a aprovação do Conselho Federal. Nas matérias da 
primeira frase, prevalece, na relação entre Direito federal e 
estadual, a lei respectivamente mais recente. 

(4) Por lei federal pode ser determinado que um regulamento 
legal da Federação, não mais necessário de acordo com o 
§2, possa ser substituído por legislação dos Estados. 

Artigo 73 
[Matérias de legislação exclusiva da Federação] 

(1) Cabe à Federação a legislação exclusiva nas seguintes ma-
térias: 
1. os assuntos exteriores, bem como a defesa, incluindo a 

proteção da população civil; 
2. a nacionalidade na Federação; 
3. a liberdade de locomoção e de domicílio, os regimes 

de passaportes, registro de domicílios e documentos de 
identidade, a imigração, a emigração e a extradição; 

4. o regime cambial e monetário, a cunhagem de moedas, 
pesos e medidas, bem como a fixação da hora oficial; 

5. a unidade do território aduaneiro e comercial, os 
tratados de comércio e navegação, a livre circulação 
de mercadorias, o intercâmbio comercial e financeiro 
com o estrangeiro, incluindo a proteção aduaneira e de 
fronteiras; 

5a. a proteção do patrimônio cultural alemão contra a 
evasão para o estrangeiro; 

6. o tráfego aéreo; 
6a. o tráfego de ferrovias, que são de propriedade total ou 

majoritária da Federação (ferrovias federais), cons-
trução, manutenção e exploração das vias férreas das 
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ferrovias federais, assim como a fixação das tarifas para 
a sua utilização; 

7. o correio e as telecomunicações; 
8. a situação jurídica das pessoas a serviço da Federação e 

das entidades de Direito público diretamente ligadas à 
Federação; 

9. a proteção da propriedade industrial, o direito autoral e 
o direito editorial; 

9a. a defesa contra os perigos do terrorismo internacional 
através do Departamento Federal de Polícia Criminal, 
quando o perigo estender-se além da fronteira estadual 
e a competência de uma autoridade estadual de polícia 
não possa ser reconhecida ou quando a autoridade 
suprema do Estado solicite à Federação que assuma a 
competência; 

10a.cooperação da Federação e dos Estados 
a) na polícia criminal, 
b) para a proteção da ordem fundamental livre e demo-

crática, da existência e da segurança da Federação 
ou de um Estado (defesa da Constituição), e 

c) para a proteção contra as tentativas de por em perigo, 
no território federal, os interesses exteriores da Repú-
blica Federal da Alemanha, com o uso de violência ou 
ações preparatórias neste sentido, bem como a criação 
de um Departamento Federal de Polícia Criminal e o 
combate à criminalidade internacional; 

11. a estatística para fins federais; 
12. o direito de armas e explosivos; 
13. a provisão dos mutilados de guerra e das viúvas e 

órfãos de guerra, e a assistência aos antigos prisioneiros 
de guerra; 

14. a produção e utilização da energia nuclear para fins 
pacíficos, a construção e a operação de instalações 
destinadas a tal fim, a proteção contra os perigos que 
possam surgir com a liberação da energia nuclear ou 
através da radiação ionizante, e a eliminação de mate-
rial radioativo. 
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 (2) As leis concernentes ao §1, alínea 9 a, exigem aprovação 
pelo Conselho Federal. 

Artigo 74 
[Matérias de legislação concorrente] 

(1) A legislação concorrente abrange as seguintes matérias: 
1. o Direito civil, o Direito penal, a organização judicial, 

o processo judicial (sem o direito da execução de prisão 
preventiva), o regime de advocacia, o tabelionato e a 
assessoria jurídica; 

2. o registro civil; 
3. o direito de associação; 
4. o direito de permanência e de residência dos estrangei-

ros; 
5. (abolido) 
6. os assuntos relacionados com refugiados e exilados; 
7. a assistência social (sem o direito de moradia); 
8. (abolido) 
9. os danos de guerra e as reparações; 

10. os cemitérios de guerra e as sepulturas de outras víti-
mas da guerra e do regime totalitário; 

11. o direito econômico (mineração, indústria, energia, 
ofícios de artesão, pequena indústria, comércio, regime 
bancário e de bolsa, seguros de direito privado), ex-
cluindo o direito de horário comercial, da gastronomia, 
dos salões de jogos, da exibição de pessoas, das feiras, 
das exposições e dos mercados; 

12. o direito do trabalho, incluindo a organização social das 
empresas, a proteção do trabalho e a intermediação de 
mão de obra, assim como o seguro social, inclusive o 
seguro de desemprego; 

13. a regulamentação dos auxílios de formação profissional 
e o fomento da pesquisa científica; 

14. o direito de expropriação, no âmbito das matérias com-
preendidas nos artigos 73 e 74; 
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15. a transferência de solo e subsolo, de riquezas naturais 
e de meios de produção para a propriedade pública ou 
para outras formas de gestão coletiva; 

16. a prevenção contra o abuso do poder econômico; 
17. o fomento da produção agrícola e florestal (sem o direito 

da adjudicação de terras rurais), a garantia da alimentação, 
a importação e a exportação de produtos agrícolas e fl 
orestais, a pesca costeira e de alto-mar e a defesa costeira; 

18. as transações imobiliárias urbanas, o direito do solo 
(sem o direito das contribuições de melhoria) e os di-
reitos de auxílio-moradia, de auxílio para dívidas anti-
gas, de prêmio para construção de moradia, bem como 
dos direitos de construção de moradia para mineiros e 
de colônia de mineiros; 

19. as medidas contra doenças infecto-contagiosas e que 
representem perigo público para pessoas e animais, a 
admissão às profissões médicas, paramédicas e afins, 
assim como o direito farmacêutico, dos medicamentos, 
dos produtos medicinais, dos instrumentos de cura, 
dos entorpecentes e dos tóxicos; 

19 a. a segurança econômica dos hospitais e a regulamentação 
das taxas de tratamento hospitalar; 

20. o direito dos produtos alimentícios, incluindo os ani-
mais que servem à sua produção, dos artigos estimulan-
tes, de consumo e forragens, bem como a proteção no 
comércio com sementes e plantas agrícolas e florestais, 
a proteção de plantas contra doenças e pragas, bem 
como a proteção dos animais; 

21. a navegação de alto-mar e de cabotagem, assim como a 
sinalização marítima, a navegação fluvial e lacustre, o 
serviço de meteorologia, as vias marítimas e as vias de 
navegação fluvial destinadas ao tráfego geral; 

22. o trânsito nas vias públicas, o sistema rodoviário, a 
construção e conservação das estradas para tráfego de 
longa distância, bem como a cobrança e a distribuição 
de taxas ou pedágio para a utilização das vias públicas 
por veículos; 



VII. A Legislação da Federação 65  

 

 

 
 

 

 
 
 
 
 
 

 

 

  

  

23. as ferrovias que não sejam ferrovias federais, com exce-
ção das ferrovias funiculares; 

24. a gestão de resíduos, a manutenção da pureza do ar e 
o combate à poluição sonora (sem a proteção contra o 
ruído provocado por ação humana); 

25. a responsabilidade do Estado; 
26. a produção medicamente assistida da vida humana, 

a pesquisa e a manipulação genética, bem como os 
regulamentos sobre o transplante de órgãos, de tecidos 
e células; 

27. os direitos e obrigações estatutários dos funcionários 
dos Estados, dos municípios e outras corporações do 
Direito público, bem como dos juízes nos Estados, com 
exceção das carreiras profissionais, da remuneração e 
da previdência; 

28. a caça; 
29. a proteção da natureza e a preservação da paisagem; 
30. a distribuição da terra; 
31. a estruturação do território; 
32. o regime hidráulico; 
33. a admissão às universidades e os certificados de con-

clusão das universidades.
 (2) As leis concernentes ao §1, alíneas 25 e 27, exigem aprova-

ção pelo Conselho Federal. 

Artigo 74 a (revogado) 

Artigo 75 (revogado) 

Artigo 76 
[Projetos de lei] 

(1) Os projetos de lei serão apresentados ao Parlamento Federal 
pelo Governo Federal, pelos membros do Parlamento Fede-
ral ou pelo Conselho Federal. 

(2) Os projetos apresentados pelo Governo Federal devem ser 
encaminhados previamente ao Conselho Federal. Este tem 
o direito de se pronunciar sobre tais projetos dentro do pra-
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zo de seis semanas. Se por razões importantes, levando em 
conta especialmente o volume de um projeto, o Conselho 
Federal solicitar uma prorrogação do prazo, este será então 
de nove semanas. Mesmo sem ter recebido o parecer do 
Conselho Federal, o Governo Federal poderá enviar o proje-
to de lei ao Parlamento Federal ao cabo de três semanas ou, 
quando o Conselho Federal tenha requerido prorrogação 
de prazo de acordo com a terceira frase, ao cabo de seis 
semanas, se a título excepcional o projeto de lei tiver sido 
qualificado de particularmente urgente ao ser enviado ao 
Conselho Federal; tão logo receba o parecer do Conselho 
Federal, o Governo Federal deve enviá-lo imediatamente 
do Parlamento Federal. Nos projetos de reforma da presente 
Lei Fundamental e de transferência de direitos de sobera-
nia, conforme os artigos 23 ou 24, o prazo para o parecer 
será de nove semanas; a quarta frase não será aplicada. 

(3) Os projetos de lei do Conselho Federal deverão ser envia-
dos ao Parlamento Federal pelo Governo Federal, num pra-
zo de seis semanas. O Governo Federal emitirá um parecer 
sobre o projeto de lei. Se por razões importantes, levando 
em conta especialmente o volume de um projeto, for soli-
citada uma prorrogação do prazo, este será então de nove 
semanas. Se o Conselho Federal, a título excepcional, tiver 
qualificado um projeto de lei como particularmente urgen-
te, o prazo será de três semanas ou, se o Governo Federal 
fizer solicitação segundo a terceira frase, de seis semanas. 
Nos projetos de reforma da presente Lei Fundamental ou 
de transferência de soberania, conforme os artigos 23 ou 24, 
o prazo será de nove semanas; não será aplicada a quarta 
frase. O Parlamento Federal terá que debater e decidir sobre 
o projeto dentro de um prazo razoável. 

Artigo 77 
[Processo de votação das leis – Comissão de mediação] 

(1) As leis federais são votadas pelo Parlamento Federal. Depois 
de aprovadas, devem ser encaminhadas imediatamente ao 
Conselho Federal pelo presidente do Parlamento Federal. 
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(2) O Conselho Federal pode exigir que, dentro de três semanas 
após ter sido notificado da aprovação da lei, seja convoca-
da uma comissão constituída por membros do Parlamento 
Federal e do Conselho Federal para a deliberação conjunta 
dos projetos de lei. A composição e o procedimento dessa 
comissão são estabelecidos por um regulamento interno, 
deliberado pelo Parlamento Federal e que carece de apro-
vação pelo Conselho Federal. Os membros do Conselho 
Federal delegados para essa comissão não estão sujeitos 
a instruções. Se para uma lei for necessária também a 
aprovação pelo Conselho Federal, o Parlamento Federal e o 
Governo Federal também podem requerer a convocação da 
comissão. Caso a comissão proponha uma emenda ao pro-
jeto de lei aprovado, o Parlamento Federal terá de deliberar 
novamente. 

(2a) Sendo necessária para uma lei a aprovação do Conselho 
Federal e este não tiver apresentado um requerimento 
conforme o §2, primeira frase, ou o processo de mediação 
tenha sido concluído sem uma proposta de emenda do 
projeto de lei aprovado, o Conselho Federal terá de decidir 
sobre a aprovação num prazo adequado. 

(3) Tratando-se de uma lei que não necessite de aprovação pelo 
Conselho Federal, este órgão poderá, uma vez concluí-
do o processo segundo o §2, manifestar sua objeção à lei 
aprovada pelo Parlamento Federal, dentro do prazo de 
duas semanas. O prazo de objeção começa, no caso previsto 
no §2, última frase, com o recebimento da nova resolução 
tomada pelo Parlamento Federal, em todos os outros casos, 
com a recepção da comunicação do presidente da comissão 
prevista no §2, de que o projeto está concluído perante a 
comissão. 

(4) Se a objeção for aprovada por maioria dos votos do Conse-
lho Federal, poderá ser rejeitada por decisão da maioria dos 
membros do Parlamento Federal. Se o Conselho Federal 
tiver aprovado a objeção com uma maioria de pelo menos 
dois terços dos seus votos, a rejeição pelo Parlamento 
Federal requer uma maioria de dois terços com um quórum 
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que componha, pelo menos, a maioria dos membros do 
Parlamento Federal. 

Artigo 78 
[Concretização das leis federais] 
Um projeto de lei votado pelo Parlamento Federal concre-
tiza-se se for aprovado pelo Conselho Federal, se este não 
apresentar requerimento de acordo com o artigo 77 §2, não 
apresentar objeção no prazo previsto no artigo 77 §3 ou reti-
rá-la, ou se a objeção for rejeitada pelo Parlamento Federal. 

Artigo 79 
[Alteração da Lei Fundamental] 

(1) A Lei Fundamental só pode ser alterada por uma lei que 
expressamente complete ou modifique o seu texto. No 
caso de tratados internacionais relativos à regulamentação 
da paz, à preparação de uma regulamentação da paz, ou à 
extinção de uma ordem jurídica criada pela ocupação, ou 
que sejam destinados a servir à defesa da República Federal 
da Alemanha, será suficiente complementar o texto da Lei 
Fundamental com tal esclarecimento, para deixar claro que 
as disposições da Lei Fundamental não se opõem à conclu-
são ou à entrada em vigor de tais tratados. 

(2) Uma lei desse teor exige a aprovação de dois terços dos 
membros do Parlamento Federal e de dois terços dos votos 
do Conselho Federal. 

(3) Uma modificação desta Lei Fundamental é inadmissível 
se afetar a divisão da Federação em Estados, o princípio 
da cooperação dos Estados na legislação ou os princípios 
consignados nos artigos 1 e 20. 

Artigo 80 
[Promulgação de decretos] 

(1) Através de lei, podem ser autorizados a promulgar decretos 
o Governo Federal, um Ministro Federal ou os governos es-
taduais. Para tal, a lei deve determinar conteúdo, objetivo e 
extensão da autorização outorgada. O decreto deverá conter 
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o dispositivo legal que o fundamenta.. Quando a lei prevê 
que uma autorização pode ser subdelegada , a subdelegação 
da autorização deverá ser efetuada por um decreto. 

(2) Desde que não existam disposições legais federais em 
contrário, será necessária a aprovação do Conselho Federal 
para os decretos do Governo Federal ou de um Ministro 
Federal, referentes a normas e taxas, relativas à utilização 
de instalações do correio e das telecomunicações, sobre 
os princípios da cobrança de taxas para a utilização das 
instalações das ferrovias da Federação, sobre a construção e 
operação de ferrovias, bem como decretos fundamentados 
em leis federais que dependam da aprovação do Conselho 
Federal ou que sejam executadas pelos Estados, por delega-
ção federal ou como matéria própria. 

(3) O Conselho Federal pode enviar ao Governo Federal 
projetos para promulgação de decretos que requerem a sua 
aprovação. 

(4) Quando, através de lei federal ou com base em leis federais, 
os governos dos Estados foram autorizados a promulgar 
decretos, os Estados ficam autorizados à regulamentação de 
tais decretos, também por lei. 

Artigo 80 a 
[Estado de tensão] 

(1) Se nesta Lei Fundamental ou numa lei federal sobre a 
defesa, inclusive sobre a proteção da população civil, for 
determinado que disposições legais só podem ser aplicadas 
nos termos deste artigo, a aplicação só é lícita com exceção 
do estado de defesa, se o Parlamento Federal tiver constata-
do o estado de tensão, ou se tiver aprovado expressamente 
a sua aplicação. A verificação da existência do estado de 
tensão e a aprovação especial nos casos previstos no artigo 
12 a §5, primeira frase, e §6, segunda frase, necessitam uma 
maioria de dois terços dos votos dados. 

(2) As medidas baseadas nas prescrições legais do §1 têm de 
ser revogadas, se o Parlamento Federal o exigir. 
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(3) Não obstante o disposto no §1, a aplicação de tais dispo-
sições legais é lícita também com base e em conformidade 
com uma resolução tomada por órgão internacional, com 
a aprovação do Governo Federal, no âmbito de um tratado 
de aliança. As medidas baseadas neste parágrafo devem 
ser revogadas, se o Parlamento Federal o exigir através da 
maioria dos seus membros. 

Artigo 81 
[Estado de emergência legislativa] 

(1) Se, no caso do artigo 68, o Parlamento Federal não for dis-
solvido, o Presidente Federal poderá, quando solicitado pelo 
Governo Federal e com a aprovação do Conselho Federal, 
declarar o estado de emergência legislativa para um projeto 
de lei rejeitado pelo Parlamento Federal, apesar de ter sido 
declarado como urgente pelo Governo Federal. O mesmo se 
aplica no caso de um projeto de lei que tenha sido rejeitado, 
apesar de o Chanceler Federal o ter apresentado juntamente 
com solicitação a que se refere o artigo 68. 

(2) Se, depois de declarado o estado de emergência legislativa, 
o Parlamento Federal rejeitar novamente o projeto de lei, 
ou aprová-lo numa versão considerada inaceitável pelo Go-
verno Federal, então ele se torna lei, desde que o Conselho 
Federal o aprove. O mesmo se aplica no caso de o projeto 
não ser votado pelo Parlamento Federal dentro do prazo de 
quatro semanas, após ser novamente proposto. 

(3) Durante o mandato de um Chanceler Federal, qualquer 
outro projeto de lei rejeitado pelo Parlamento Federal pode 
ser igualmente aprovado dentro de um prazo de seis meses, 
após a primeira declaração do estado de emergência legisla-
tiva, segundo os §1 e 2. Terminado este prazo, não pode ser 
feita outra declaração do estado de emergência legislativa 
durante o mandato do mesmo Chanceler Federal. 

(4) A Lei Fundamental não pode ser emendada, nem revogada 
ou suspensa, total ou parcialmente, por uma lei promulgada 
nas condições do §2. 
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Artigo 82 
[Conclusão – Promulgação – Entrada em vigor] 

(1) As leis adotadas de acordo com as prescrições desta Lei 
Fundamental serão referendadas e promulgadas pelo Presi-
dente Federal e publicadas no Diário Oficial da Federação. 
Os decretos serão promulgados pela autoridade que os tiver 
elaborado, e publicados no Diário Oficial da Federação, 
salvo disposições legais em contrário. 

(2) Qualquer lei e qualquer decreto devem especificar o dia em 
que entrarão em vigor. Faltando tal indicação, entram em 
vigor catorze dias após a sua publicação no Diário Oficial 
da Federação. 
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Artigo 83 
[Execução pelos Estados] 
Os Estados executarão as leis federais como matéria pró-
pria, salvo disposição em contrário prevista ou permitida 
pela presente Lei Fundamental. 

Artigo 84 
[Administração dos Estados – Fiscalização pela 
Federação] 

(1) Quando executam as leis federais como matéria própria, 
cabe aos Estados estabelecer a organização administrativa 
e o respectivo processo administrativo. Se as leis federais 
estabelecem algo distinto, os Estados podem adotar normas 
divergentes. Se um Estado adota uma norma divergente, 
conforme a segunda frase, normais federais posteriores 
referentes a ela, sobre a organização dos órgãos e o proce-
dimento administrativo, só entrarão em vigor neste Estado 
seis meses depois da sua promulgação, a menos que se de-
termine outra coisa com a aprovação do Conselho Federal. 
Aplica-se, por analogia, o artigo 72 §3, terceira frase. Em 
casos excepcionais, a Federação pode regulamentar o proce-
dimento administrativo, sem possibilidade de divergência 
pelos Estados, quando haja necessidade especial de uma 
regulamentação uniforme na Federação. Tais leis requerem 
a aprovação do Conselho Federal. Não podem ser transferi-
das tarefas, por lei federal, aos municípios e associações de 
municípios. 

(2) O Governo Federal pode determinar normas administrati-
vas de caráter geral, com a aprovação do Conselho Federal. 

(3) O Governo Federal exerce a fiscalização sobre a execução das 
leis federais pelos Estados conforme o direito vigente. Com 
esse objetivo, o Governo Federal pode enviar delegados aos 
órgãos estaduais superiores e, com o consentimento destes 
ou mediante aprovação do Conselho Federal, caso o consen-
timento seja negado, também aos órgãos subordinados. 

(4) Se as deficiências verificadas pelo Governo Federal na exe-
cução das leis federais nos Estados não forem eliminadas, o 
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Conselho Federal, por solicitação do Governo Federal ou do 
Estado, decidirá se o Estado violou o direito. Contra a de-
cisão do Conselho Federal, pode haver recurso ao Tribunal 
Constitucional Federal. 

(5) Para assegurar a execução de leis federais, poderá ser outor-
gada ao Governo Federal, por meio de uma lei que requer 
a aprovação do Conselho Federal, a faculdade de expedir 
instruções específicas para casos especiais. Estas instruções 
deverão ser dirigidas aos órgãos estaduais superiores, salvo 
quando o Governo Federal considerar que há urgência. 

Artigo 85 
[Execução por delegação da Federação] 

(1) Quando os Estados executarem as leis federais por delega-
ção da Federação, a organização administrativa permanece 
sendo de competência dos Estados, salvo disposições em 
contrário por leis federais aprovadas pelo Conselho Fede-
ral. Não podem ser transferidas tarefas, por lei federal, aos 
municípios e associações de municípios. 

(2) O Governo Federal pode, com a aprovação do Conselho 
Federal, determinar normas administrativas de caráter 
geral. Ele pode regulamentar a uniformidade da formação 
profissional dos funcionários e empregados. Os chefes de 
órgãos do nível hierárquico médio só podem ser nomeados 
com o seu consentimento. 

(3) Os órgãos estaduais estão subordinados às instruções dos 
órgãos federais superiores competentes. As instruções 
devem ser dirigidas aos órgãos estaduais superiores, salvo 
quando o Governo Federal considerar que há urgência. A 
execução das instruções deve ser assegurada pelos órgãos 
estaduais superiores. 

(4) A fiscalização federal abrange a legalidade e finalidade da 
execução. Para esse fim, o Governo Federal pode exigir rela-
tórios e apresentação de documentos, e enviar delegados a 
todos os órgãos administrativos. 
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Artigo 86 
[Administração federal] 
Executando a Federação as leis por administração federal 
própria ou por entidades ou instituições federais de direito 
público, o Governo Federal estabelecerá as normas admi-
nistrativas de caráter geral, sempre que a lei não determine 
disposições especiais. A Federação regulamenta a criação 
dos órgãos administrativos, salvo determinação legal em 
contrário. 

Artigo 87 
[Tarefas administrativas da Federação] 

(1) Sob administração federal própria e com estruturas 
administrativas próprias, serão organizados o serviço das 
relações exteriores, a administração federal das finanças, as 
ferrovias federais e, de acordo com o artigo 89, a adminis-
tração das hidrovias federais e da navegação. Com base em 
lei federal, podem ser criados órgãos federais de polícia 
de fronteiras, de serviços policiais centrais de comunica-
ções e informações, de polícia criminal, para a coleta de 
documentação com fins de defesa da Constituição e para 
a defesa contra as tentativas, no território federal, de por 
em perigo os interesses externos da República Federal da 
Alemanha, através do uso da violência ou de ações prepa-
ratórias neste sentido. 

(2) Serão organizados como entidades federais de direito 
público, diretamente ligados à Federação, os institutos de 
previdência social, cuja competência ultrapasse as frontei-
ras de um Estado. Os institutos de previdência social, cuja 
competência ultrapasse as fronteiras de um Estado, mas 
não mais que três Estados, diferentemente do estabeleci-
do na primeira frase, serão organizados com o caráter de 
entidades de direito público diretamente ligadas ao Estado, 
quando os Estados participantes determinarem um Estado 
encarregado de seu controle. 

(3) Para os assuntos, nos quais a legislação compete à Federa-
ção, podem além disso ser criadas, por lei federal, órgãos 
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federais superiores autônomos, além de novas entidades e 
instituições de direito público, diretamente subordinadas à 
Federação. A tribuídas novas tarefas à Federação, em maté-
rias sujeitas à sua legislação, poderão ser criados, em caso 
de necessidade urgente e com a aprovação do Conselho 
Federal e da maioria dos membros do Parlamento Federal, 
órgãos administrativos federais próprios de nível hierárqui-
co médio e subordinado. 

Artigo 87 a 
[Forças Armadas] 

(1) A Federação organiza as Forças Armadas para a defesa. 
A sua força numérica e as diretrizes da sua organização 
dependem do plano orçamentário. 

(2) Fora das funções da defesa, as Forças Armadas só podem 
intervir nos casos em que a Lei Fundamental o permita 
expressamente. 

(3) Na vigência dos estados de defesa ou de tensão, cabe às 
Forças Armadas proteger objetos civis e executar tarefas 
de regulamentação do tráfego, desde que isso seja indispen-
sável para o cumprimento da sua missão de defesa. 
Além disso, na vigência do estado de defesa ou de tensão, 
também pode ser atribuída às Forças Armadas a proteção 
de objetos civis em apoio a medidas policiais; nestes casos, 
as Forças Armadas atuam em cooperação com as autorida-
des competentes. 

(4) Para proteger contra um perigo iminente que ameace a 
existência ou a ordem fundamental livre e democrática da 
Federação ou de um Estado, desde que se verifiquem as 
condições previstas no artigo 91 §2 e não sendo suficientes 
as forças policiais e a Polícia Federal de Proteção das Fron-
teiras, o Governo Federal pode recorrer à Forças Armadas 
para o apoio da polícia e da Polícia Federal de Proteção das 
Fronteiras para proteger objetos civis e combater rebeldes 
organizados e armados militarmente. A atuação das Forças 
Armadas deve ser suspensa, se o Parlamento Federal ou o 
Conselho Federal o exigirem. 
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Artigo 87 b 
[Administração das Forças Armadas e da defesa] 

(1) As Forças Armadas são administradas pela Federação e 
dotadas de infraestrutura administrativa própria. A admi-
nistração abrange os setores de pessoal e de abastecimento 
imediato das Forças Armas com material. As tarefas de pre-
vidência para mutilados e de construções militares podem 
ser transferidas para a administração das Forças 
Armadas somente através de lei federal sujeita à aprovação 
pelo Conselho Federal. Dependem igualmente de aprova-
ção do Conselho Federal, quaisquer leis que autorizem a 
administração das Forças Armadas a intervir em direitos de 
terceiros; esta disposição não é aplicável às leis relaciona-
das à administração de pessoal. 

(2) Ademais, nas leis federais relacionadas com a defesa, in-
cluindo o recrutamento e a proteção da população civil, po-
derá determinar-se, com a aprovação do Conselho Federal, 
que as mesmas sejam executadas total ou parcialmente por 
administração federal própria, com infraestrutura adminis-
trativa própria, ou pelos Estados, sob delegação da Federa-
ção. Quando estas leis forem executadas pelos Estados por 
delegação federal, poderá determinar-se nas mesmas, com 
aprovação do Conselho Federal, que os poderes reservados 
ao Governo Federal e aos órgãos federais superiores compe-
tentes, em virtude do artigo 85, sejam transferidos total ou 
parcialmente a autoridades federais superiores, podendo 
determinar-se nestes casos que a emissão de normas admi-
nistrativas de caráter geral por estas autoridades, segundo o 
artigo 85 §2, primeira frase, não dependa da aprovação do 
Conselho Federal. 

Artigo 87 c 
[Produção e utilização da energia nuclear] 
As leis baseadas no artigo 73 §1, alínea 14, podem deter-
minar, com a aprovação do Conselho Federal, que sejam 
executadas pelos Estados, por delegação da Federação. 
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Artigo 87 d 
[Administração do tráfego aéreo] 

(1) A administração do tráfego aéreo será organizada em ad-
ministração federal própria. As tarefas da segurança aérea 
podem ser executadas também por organizações estrangei-
ras de segurança aérea, que sejam autorizadas de acordo 
com o Direito da Comunidade Europeia. A matéria será 
regulamentada por uma lei federal. 

(2) Através de lei federal, que exige a aprovação do Conselho 
Federal, tarefas da administração do tráfego aéreo poderão 
ser transferidas aos Estados, na condição de administração 
delegada. 

Artigo 87 e 
[Administração do tráfego ferroviário] 

(1) A administração do tráfego ferroviário, no caso das ferro-
vias da Federação, será exercida por administração federal 
própria. Através de lei federal, as tarefas de administração 
do tráfego ferroviário podem ser transferidas aos Estados, 
como matéria própria. 

(2) A Federação assume as tarefas administrativas excedentes 
do tráfego ferroviário no âmbito das ferrovias da Federação, 
quando estas lhe forem transferidas por lei federal. 

(3) As ferrovias da Federação são estruturadas sob a forma de 
empresas econômicas de direito privado. Elas permanecem 
propriedade da Federação, na medida em que sua atividade 
como empresa econômica englobe a construção, a manuten-
ção e a exploração das vias férreas. A alienação de quotas 
de participação da Federação nas empresas, de acordo com 
a segunda frase, será efetuada com base numa lei; a maioria 
das quotas de participação nessas empresas deve permane-
cer em propriedade da Federação. As particularidades serão 
regulamentadas por lei federal. 

(4) A Federação garante que o bem da coletividade, especial-
mente as necessidades de transporte, seja considerado 
na ampliação e conservação das vias férreas das ferrovias 
da Federação, bem como nas ofertas de transporte sobre 
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estas vias, à exceção do transporte ferroviário regional de 
pessoas. As particularidades serão regulamentadas por lei 
federal. 

(5) As leis decorrentes dos §1 a 4 exigem a aprovação do Con-
selho Federal. Além disto, exigem aprovação do Conselho 
Federal as leis que regulem a dissolução, a fusão e a cisão 
das empresas ferroviárias da Federação, a transferência a 
terceiros, assim como a desativação de vias férreas das fer-
rovias da Federação, ou que tenham efeito sobre o transpor-
te ferroviário regional de pessoas. 

Artigo 87 f 
[Correios e telecomunicações] 

(1) Na medida de uma lei federal, que exige a aprovação do 
Conselho Federal, a Federação garante serviços adequados 
e suficientes de correios e de telecomunicações, em todo o 
território nacional. 

(2) Os serviços, conforme o §1, serão prestados como ativida-
des econômicas privadas, através de empresas oriundas 
do patrimônio fideicomisso do Correio Federal Alemão e 
de outras empresas privadas. As tarefas de soberania no 
âmbito do serviço de correios e de telecomunicações serão 
executadas por administração federal própria. 

(3) Sem prejuízo às disposições do §2, segunda frase, a Federa-
ção executará, sob a forma jurídica de uma entidade federal 
de direito público, as tarefas particulares relacionadas 
com as empresas surgidas do patrimônio fideicomisso do 
Correio Federal Alemão, conforme os ditames fixados por 
lei federal. 

Artigo 88 
[Banco Federal – Banco Central Europeu] 
A Federação criará um banco monetário e de emissão, com 
caráter de Banco Federal. No âmbito da União Europeia, 
suas tarefas e competências poderão ser delegadas ao Banco 
Central Europeu, que é independente e tem o objetivo pri-
mordial de garantir a estabilidade dos preços. 
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Artigo 89 
[Hidrovias federais – Administração da navegação 
marítima e fluvial] 

(1) A Federação é proprietária das hidrovias, anteriormente 
pertencentes ao Reich Alemão. 

(2) A Federação administra as hidrovias federais através de ór-
gãos administrativos próprios. Ela assume as tarefas estatais 
resultantes da navegação interior que ultrapasse o âmbito 
de um Estado e as tarefas da navegação marítima, que lhe 
sejam transferidas por lei. A Federação poderá transferir a 
um Estado, quando seja solicitado e com caráter de admi-
nistração delegada, a administração das hidrovias federais 
localizadas no território do referido Estado. Quando uma 
hidrovia abranger o território de vários Estados, a Federação 
poderá delegar a administração ao Estado que for proposto 
pelos Estados interessados. 

(3) Na administração, ampliação e construção das hidrovias 
deverão ser preservadas as necessidades da cultura regional 
e da gestão de recursos hídricos, em conformidade com os 
Estados. 

Artigo 90 
[Estradas federais] 

(1) A Federação é proprietária de autoestradas e outras rodo-
vias federais para o trânsito de longa distância. A proprie-
dade é inalienável. 

(2) À administração federal compete a gestão das autoestradas 
federais. Para a execução das suas tarefas, a Federação 
pode servir-se de uma sociedade de direito privado. Essa 
sociedade permanece propriedade inalienável da Federa-
ção. É vedada a participação direta ou indireta de terceiros 
na sociedade ou suas subsidiárias. No âmbito das parcerias 
público-privadas, é excluída a participação privada em tre-
chos pertencentes a toda a rede de autoestradas federais ou 
na totalidade da rede de demais rodovias federais de longa 
distância num Estado ou em parte essencial dele. A matéria 
será regulada por uma lei federal. 
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(3) Os Estados ou entidades administrativas autônomas com-
petentes, de acordo com a legislação do respectivo Estado, 
administram as demais estradas federais de tráfego de longa 
distância, por delegação da Federação. 

(4) Por solicitação de um Estado, a Federação poderá transferir 
para regime de administração federal própria, as demais 
estradas federais de tráfego de longa distância, desde que 
estejam localizadas no território do Estado em questão. 

Artigo 91 
[Estado interno de emergência] 

(1) Para a defesa contra um perigo que ameace a existência ou 
a ordem fundamental livre e democrática da Federação ou 
de um Estado, pode este Estado requerer a cooperação das 
forças policiais de outros Estados, bem como de pessoal e 
instalações de outras administrações e da Polícia Federal de 
Proteção das Fronteiras. 

(2) Se o próprio Estado ameaçado pelo perigo não estiver 
disposto ou em condições de combater o perigo, o Governo 
Federal pode assumir o comando da polícia daquele 
Estado e das forças policiais de outros Estados, bem como 
recorrer à Polícia Federal de Proteção das Fronteiras. Esta 
disposição deve ser revogada tão logo cessado o perigo 
e, além disto, a qualquer momento, quando reivindicado 
pelo Conselho Federal. Se o perigo atingir o território de 
mais de um Estado, o Governo Federal pode dar instruções 
aos governos estaduais, na medida em que isso se revele 
necessário para uma repressão eficaz do citado perigo; isto 
não afeta as disposições da primeira e segunda frases. 
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Artigo 91 a 
[Colaboração da Federação – Distribuição de custos] 

(1) A Federação colabora na execução de tarefas dos Estados, 
quando essas tarefas forem importantes para a coletividade 
e na medida em que for necessária a colaboração da Fede-
ração para assegurar melhores condições de vida (tarefas 
comuns), nas seguintes áreas: 
1. melhoria da estrutura econômica regional, 
2. melhoria da estrutura agrária e da proteção costeira. 

(2) Por lei federal com aprovação do Conselho Federal, serão 
precisadas as tarefas comuns, bem como os pormenores da 
coordenação. 

(3) Nos casos a que se refere o §1, alínea 1, a Federação assume 
a metade dos custos em cada Estado. Nos casos do §1, 
alínea 2, a Federação assume, no mínimo, a metade dos 
custos; a participação dos Estados será fixada de maneira 
uniforme para todos eles. A matéria será regulamentada 
por lei. A disposição dos recursos fica dependente da sua 
determinação nos planos orçamentários da Federação e dos 
Estados. 

Artigo 91 b 
[Planejamento do ensino – Fomento da pesquisa] 

(1) Em casos de importância suprarregional, a Federação e 
os Estados podem cooperar, com base em convênios, no 
fomento da ciência, da pesquisa e do ensino. Os convênios, 
que tenham as universidades como prioridade, requerem a 
aprovação de todos os Estados. Isso não tem validade para 
os convênios sobre estruturas de pesquisa, incluindo gran-
des equipamentos. 

(2) A Federação e os Estados podem cooperar, com base em 
convênios, para determinar a capacidade de desempenho 
do sistema educacional no âmbito de uma comparação 
internacional, bem como nos relatórios e recomendações 
concernentes. 

(3) A distribuição dos custos será regulamentada no convênio. 
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Artigo 91 c 
[Sistemas técnicos de informação] 

(1) A Federação e os Estados podem cooperar no planejamento, 
construção e operação de sistemas técnicos de informação 
necessários para o cumprimento das suas tarefas. 

(2) Através de convênios, a Federação e os Estados podem fixar 
os padrões necessários e as exigências de segurança para a 
comunicação entre seus sistemas técnicos de informação. 
Os convênios sobre as bases da cooperação, referida no §1, 
podem prever para cada tarefa, determinada segundo con-
teúdo e extensão, que os regulamentos detalhados entram 
em vigor com a aprovação de uma maioria qualificada na 
Federação e nos Estados, a ser determinada no convênio. 
Os convênios requerem a aprovação do Parlamento Federal 
e das representações populares nos Estados interessados; 
não pode ser excluído o direito de rescisão desses convê-
nios. Os convênios regulamentam também a distribuição 
dos custos. 

(3) Os Estados podem convencionar, além disso, a operação 
conjunta de sistemas técnicos de informação, bem como a 
construção das instalações destinadas a tal finalidade. 

(4) A Federação criará uma rede de ligação para interligar as 
redes técnicas de informação da Federação e dos Estados. 
A criação e a operação da rede de ligação serão regulamen-
tadas por uma lei federal, com a aprovação do Conselho 
Federal. 

(5) O abrangente acesso técnico-informático aos serviços admi-
nistrativos da Federação e dos Estados será regulamentado 
por lei federal com a aprovação do Conselho Federal. 

Artigo 91 d 
[Comparação de desempenho] 
Para a constatação e o fomento da capacidade de desem-
penho das suas administrações, a Federação e os Esta-
dos podem executar estudos comparativos e publicar os 
resultados. 
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Artigo 91 e 
[Seguridade básica dos desempregados] 

(1) A Federação e os Estados ou, de acordo com a legislação 
estadual, municípios e associações de municípios compe-
tentes cooperam, via de regra, em instituições conjuntas na 
execução de leis federais no setor de seguridade básica dos 
desempregados. 

(2) A Federação pode permitir que um número limitado de 
municípios e associações de municípios, por solicitação e 
com a aprovação dos órgãos estaduais superiores, assuma 
em responsabilidade própria as tarefas constantes no §1. 
As despesas necessárias, incluindo as despesas administra-
tivas, são assumidas pela Federação, quando as tarefas de 
execução das leis conforme o §1 sejam de competência da 
Federação. 

(3) A matéria será regulamentada por uma lei federal, que 
requer a aprovação do Conselho Federal. 
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Artigo 92 
[Organização do Poder Judiciário] 
O Poder Judiciário é confiado aos juízes; ele é exercido pelo 
Tribunal Constitucional Federal, pelos tribunais federais 
previstos nesta Lei Fundamental e pelos tribunais dos 
Estados. 

Artigo 93 
[Competência do Tribunal Constitucional Federal] 

(1) O Tribunal Constitucional Federal decide: 
1. sobre a interpretação desta Lei Fundamental em con-

trovérsias a respeito da extensão dos direitos e deveres 
de um órgão superior da Federação ou de outros inte-
ressados, dotados de direitos próprios pela presente Lei 
Fundamental ou pelo regulamento interno de um órgão 
federal superior; 

2. no caso de divergências ou dúvidas a respeito da 
compatibilidade formal e material da legislação federal 
ou estadual com a presente Lei Fundamental ou da 
compatibilidade da legislação estadual com outras 
leis federais, quando o solicitem o Governo Federal, o 
governo de um Estado ou um quarto dos membros do 
Parlamento Federal; 

2a. no caso de divergências, se uma lei corresponde aos 
requisitos do Artigo 72 §2, por requerimento do Conse-
lho Federal, do governo de um Estado ou da Assem-
bleia Legislativa de um Estado; 

3. no caso de divergências sobre direitos e deveres da 
Federação e dos Estados, especialmente a respeito da 
execução de leis federais pelos Estados e do exercício 
da fiscalização federal; 

4. em outras controvérsias de direito público entre a 
Federação e os Estados, entre diversos Estados e dentro 
de um Estado, sempre que não exista outra via judicial; 

4a. sobre os recursos de inconstitucionalidade, que podem 
ser interpostos por todo cidadão com a alegação de ter 
sido prejudicado pelo poder público nos seus direitos 
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fundamentais ou num dos seus direitos contidos nos 
Artigos 20 §4, 33, 38, 101, 103 e 104; 

4b. sobre os recursos de inconstitucionalidade de muni-
cípios e associações de municípios contra a violação 
por uma lei do direito de autonomia administrativa, 
estabelecido no Artigo 28; no caso de leis estaduais, no 
entanto, apenas se o recurso não puder ser interposto 
no respectivo Tribunal Constitucional Estadual; 

4c. sobre o recurso de associações contra o não reconhe-
cimento como partido para a eleição do Parlamento 
Federal; 

5. nos demais casos previstos na presente Lei Fundamen-
tal. 

(2) O Tribunal Constitucional Federal decide, além disso, por 
petição do Conselho Federal, do governo de um Estado ou 
da Assembleia Legislativa de um Estado, se, no caso do 
Artigo 72 §4, não subsiste a necessidade de uma regula-
mentação por lei federal, segundo o Artigo 72 §2, ou se o 
direito federal já não poderia mais ser aplicado nos casos 
do Artigo 125a §2, primeira frase. A constatação de que a 
necessidade já não existe ou que o direito da Federação não 
deva ser aplicado, substitui uma lei federal aprovada segun-
do o Artigo 72 §4, ou segundo o Artigo 125a §2, segunda 
frase. A petição, conforme a primeira frase, só é admissível, 
quando um projeto de lei segundo o Artigo 72 §4 ou segun-
do o Artigo 125a §2, segunda frase, tenha sido rejeitado no 
Parlamento Federal ou não tenha sido debatido e votado no 
prazo de um ano ou se um projeto de lei correspondente foi 
rejeitado no Conselho Federal. 

(3) O Tribunal Constitucional Federal atuará, além disso, nos 
casos que lhe forem conferidos por lei federal. 

Artigo 94 
[Composição do Tribunal Constitucional Federal] 

(1) O Tribunal Constitucional Federal compõe-se de juízes 
federais e outros membros. Os membros do Tribunal Cons-
titucional Federal serão eleitos em partes iguais pelo Parla-
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mento Federal e pelo Conselho Federal. Eles não poderão 
pertencer ao Parlamento Federal, ao Conselho Federal ou a 
órgãos correspondentes de um Estado. 

(2) Uma lei federal regulará a sua organização e processo, 
determinando os casos em que as suas decisões terão força 
de lei. Poderá impor como condição para os recursos de 
inconstitucionalidade, que se tenha esgotado previamente 
as vias legais e prever um processo especial de adoção dos 
processos. 

Artigo 95 
[Tribunais Superiores da Federação] 

(1) Para os setores de jurisdição ordinária, administrativa, 
financeira, do trabalho e da previdência, a Federação insti-
tuirá como tribunais superiores o Tribunal Federal da Jus-
tiça, o Tribunal Federal Administrativo, o Tribunal Federal 
das Finanças, o Tribunal Federal do Trabalho e o Tribunal 
Federal Social. 

(2) O Ministro Federal competente do respectivo setor decide 
sobre a nomeação dos juízes desses tribunais, em conjunto 
com uma comissão magistral de eleição, constituída pelos 
ministros estaduais das respectivas pastas e por igual nú-
mero de membros, eleitos pelo Parlamento Federal. 

(3) Para preservar a unidade da jurisprudência deve ser consti-
tuída uma câmara conjunta dos tribunais mencionados no 
§1. A matéria será regulamentada por uma lei federal. 

Artigo 96 
[Tribunais federais] 

(1) A Federação poderá criar um tribunal federal para os assun-
tos da proteção da propriedade industrial. 

(2) A Federação poderá criar tribunais penais militares para as 
Forças Armadas, como tribunais federais. Estes só poderão 
exercer a jurisdição penal na vigência do estado de defesa, 
bem como sobre integrantes das Forças Armadas enviados 
ao estrangeiro ou a bordo de navios de guerra. A matéria 
será regulamentada por uma lei federal. Estes tribunais per-
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tencem à competência do Ministro Federal da Justiça. Seus 
juízes titulares deverão ter a qualificação para a magistratu-
ra. 

(3) O tribunal superior para os tribunais mencionados nos §1 e 
2 é o Tribunal Federal da Justiça. 

(4) A Federação poderá criar tribunais federais que julguem 
os processos disciplinares e de recursos, envolvendo as 
pessoas ligadas ao poder público federal por contrato de 
trabalho de direito público. 

(5) Uma lei federal, com aprovação do Conselho Federal, pode-
rá prever que os tribunais dos Estados exerçam a jurisdição 
da Federação com respeito aos processos penais nas seguin-
tes matérias: 
1. genocídio; 
2. crimes de direito penal internacional contra a humani-

dade; 
3. crimes de guerra; 
4. outras ações, que sejam adequadas e perpetradas com a 

intenção de perturbar a convivência pacífica dos povos 
(artigo 26 §1); 5. defesa do Estado. 

Artigo 97 
[Independência dos juízes] 

(1) Os juízes são independentes e somente subordinados à lei. 
(2) Os juízes titulares e nomeados definitivamente com caráter 

permanente não poderão, contra a sua vontade, ser desti-
tuídos antes de terminado o prazo de exercício das suas 
funções, ser suspensos dos seus cargos definitiva ou tempo-
rariamente, transferidos para outro posto ou aposentados, 
salvo em virtude de uma decisão judicial e exclusivamente 
por motivos e formas prescritos nas leis. A legislação pode 
fixar limites etários, passados os quais serão aposentados 
os juízes nomeados com caráter vitalício. Ao modificar-se 
a organização dos tribunais ou suas jurisdições, os juízes 
poderão ser transferidos para outro tribunal ou afastados do 
cargo, desde que continuem recebendo seus vencimentos 
integrais. 
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Artigo 98 
[Situação legal dos juízes – Acusação a juiz] 

(1) A situação legal dos juízes federais deverá ser regulamenta-
da por lei federal especial. 

(2) Quando um juiz federal, dentro ou fora da sua função, 
infringir os princípios da Lei Fundamental ou a ordem 
constitucional de um Estado, o Tribunal Constitucional 
Federal poderá ordenar com uma maioria de dois terços, 
por solicitação do Parlamento Federal, que o juiz seja trans-
ferido para outro cargo ou aposentado. No caso de infração 
premeditada, pode ser ordenada a sua demissão. 

(3) A situação legal dos juízes nos Estados será regulamentada 
por leis estaduais especiais, salvo determinação contrária 
do artigo 74 §1, alínea 27. 

(4) Os Estados podem determinar que a nomeação dos juízes 
nos Estados seja decidida pelo Ministro Estadual da Justiça, 
juntamente com uma comissão magistral de eleição. 

(5) Os Estados podem estabelecer uma regulamentação cor-
respondente às do §2 para os juízes estaduais. O direito 
constitucional estadual vigente não é afetado. A decisão 
sobre uma acusação a um juiz compete ao Tribunal Consti-
tucional Federal. 

Artigo 99 
[Divergências constitucionais dentro de um Estado] 
Mediante uma lei estadual, poderá ser transferida ao 
Tribunal Constitucional Federal a decisão de divergências 
constitucionais dentro de um Estado e, para os tribunais 
federais superiores, citados no artigo 95 §1, a decisão em 
última instância de assuntos relativos à aplicação de direito 
estadual. 

Artigo 100 
[Controle concreto de normas] 

(1) Quando um tribunal considerar uma lei, de cuja valida-
de dependa a decisão, como inconstitucional, ele terá de 
suspender o processo e submeter a questão à decisão do 
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tribunal estadual competente em assuntos constitucionais, 
quando se tratar de violação da constituição de um Estado, 
ou à decisão do Tribunal Constitucional Federal, quando 
se tratar da violação desta Lei Fundamental. Isto também 
é aplicável, quando se tratar da violação desta Lei Funda-
mental pela legislação estadual ou da incompatibilidade de 
uma lei estadual com uma lei federal. 

(2) Quando surgirem dúvidas num litígio, se uma norma do 
direito internacional público é parte integrante do direito 
federal, gerando diretamente direitos e deveres para o in-
divíduo (artigo 25), o tribunal terá de solicitar a decisão do 
Tribunal Constitucional Federal. 

(3) Se, na interpretação da Lei Fundamental, o tribunal cons-
titucional de um Estado quiser divergir de uma decisão do 
Tribunal Constitucional Federal ou do tribunal constitu-
cional de um outro Estado, ele deverá submeter a questão à 
decisão do Tribunal Constitucional Federal. 

Artigo 101 
[Proibição de tribunais de exceção] 

(1) São proibidos os tribunais de exceção. Ninguém pode ser 
privado de seu juiz legal. 

(2) Tribunais para matérias especiais só podem ser instituídos 
por lei. 

Artigo 102 
[Abolição da pena de morte] 
Fica abolida a pena de morte. 

Artigo 103 
[Direitos fundamentais perante os tribunais] 

(1) Perante o tribunal, todos têm o direito de ser ouvido. 
(2) Um fato somente pode ser punido, se a punibilidade foi 

estabelecida por lei antes de seu cometimento. 
(3) Ninguém pode ser punido mais de uma vez pelo mesmo 

fato, com base no direito penal comum. 
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 (1)  A liberdade do indivíduo só pode ser limitada com base 
numa lei formal e desde que se respeitem as formas prescri-
tas na mesma. As pessoas detidas não podem sofrer maus-
tratos físicos ou psicológicos. 

 (2)  Cabe apenas ao juiz decidir sobre a admissibilidade e con-

  

  

Artigo 104 
[Privação da liberdade] 

tinuação de uma privação de liberdade. Em qualquer caso 
de privação de liberdade não ordenada pelo juiz, terá de ser 
obtida imediatamente uma decisão judicial. Por autoridade 
própria, a polícia não pode manter ninguém sob custódia 
para além do fim do dia posterior à detenção. A matéria 
será regulamentada por lei. 

(3) Toda pessoa detida provisoriamente sob a suspeita de um 
delito deve ser levada à presença do juiz, o mais tardar no 
dia seguinte à detenção, devendo o juiz comunicar-lhe as 
causas da detenção, interrogá-lo e dar-lhe oportunidade de 
fazer objeções. O juiz tem que decretar imediatamente uma 
ordem de prisão por escrito, indicando as causas da mesma, 
ou ordenar a libertação. 

(4) Sobre qualquer decisão judicial que ordene ou prolongue 
uma privação da liberdade, deve-se informar imediatamen-
te um parente do detido ou uma pessoa da sua confiança. 
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Artigo 104 a 
[Repartição de despesas – Sistema financeiro – 
Responsabilidade] 

(1) A Federação e os Estados assumem separadamente as 
despesas que resultam do exercício das suas funções, desde 
que esta Lei Fundamental nada disponha em contrário. 

(2) Se os Estados agirem por delegação federal, a Federação 
assume as despesas resultantes. 

(3) Leis federais que concedam subsídios pecuniários e sejam 
executadas pelos Estados podem determinar que tais sub-
sídios pecuniários sejam assumidos total ou parcialmente 
pela Federação. Se a lei determinar que a Federação assuma 
a metade das despesas ou mais, essa lei é executada por 
delegação da Federação. 

(4) Leis federais, que resultem em deveres de prestações 
pecuniárias, de prestações de bens avaliáveis em dinheiro 
ou prestações comparáveis de serviços a terceiros e sejam 
executadas pelos Estados como matéria própria ou segundo 
o §3, segunda frase, por delegação da Federação, requerem 
a aprovação do Conselho Federal, quando as despesas 
resultantes devam ser assumidas pelos Estados. 

(5) A Federação e os Estados assumem as despesas de admi-
nistração dos seus respectivos órgãos e são reciprocamente 
responsáveis por uma administração ordenada. A matéria 
será regulamentada por lei federal, que necessita de aprova-
ção pelo Conselho Federal. 

(6) A Federação e os Estados assumem, de acordo com a sua 
distribuição interna de competências e tarefas, os encar-
gos de uma violação das obrigações supranacionais ou do 
direito internacional público da Alemanha. Nos casos de 
correções financeiras da União Europeia, que afetem mais de 
um Estado, a Federação e os Estados assumem tais encargos 
numa relação de 15 e 85 por cento. O conjunto dos Estados 
assume solidariamente, nestes casos, 35 por cento dos en-
cargos totais, conforme uma fórmula geral; 50 por cento dos 
encargos totais são assumidos pelos Estados que causaram 
estas despesas, proporcionalmente ao montante dos recursos 
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recebidos. A matéria será regulamentada por lei federal, que 
necessita de aprovação pelo Conselho Federal. 

Artigo 104 b 
[Ajuda financeira para investimentos] 

(1) A Federação pode conceder, na medida em que esta Lei 
Fundamental lhe conceda competência legislativa, ajudas 
financeiras aos Estados para investimentos especialmente 
relevantes dos Estados e municípios (associações de muni-
cípios), que sejam necessárias 
1. para a defesa contra uma perturbação do equilíbrio 

global da economia ou 
2. para compensar a defasada força econômica no territó-

rio federal ou 
3. para fomentar o crescimento econômico. 
Divergindo da primeira frase, a Federação pode também 
conceder ajudas financeiras, mesmo sem competências 
legislativas, nos casos de catástrofes naturais ou situações 
extraordinárias de emergência, que fujam ao controle do Es-
tado e prejudiquem seriamente a situação financeira estatal. 

(2) A regulamentação, especialmente a respeito dos tipos de 
investimentos a serem fomentados, será feita por lei federal, 
que necessita de aprovação pelo Conselho Federal, ou com 
base na lei do orçamento federal, através de acordo admi-
nistrativo. A lei federal ou o acordo administrativo podem 
conter disposições sobre a concepção dos respectivos pro-
gramas estaduais para a aplicação dos recursos financeiros. 
A definição dos critérios para a organização dos programas 
estaduais é feita em acordo com os Estados envolvidos. A 
fim de assegurar o uso apropriado dos recursos, o Governo 
Federal pode exigir relatórios e a apresentação de documen-
tos e efetuar levantamento em todas as repartições públicas. 
Os recursos da Federação são fornecidos como acréscimo 
aos recursos próprios dos Estados. Eles serão concedidos 
por prazo determinado e controlados periodicamente quanto 
à sua aplicação. As ajudas financeiras devem ser estrutura-
das, no correr do prazo, em parcelas anuais decrescentes. 
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(3) O Parlamento Federal, o Governo Federal e o Conselho 
Federal têm de ser informados, se o solicitarem, sobre a 
execução das medidas e as melhoras alcançadas. 

Artigo 104 c 
[Ajudas financeiras para investimentos no setor 
da infraestrutura municipal de educação] 
A Federação pode conceder ajuda financeira aos Estados 
para importantes investimentos estatais, bem como para 
concernentes despesas especiais temporárias dos Estados e 
municípios (associações de municípios), visando aumentar 
o desempenho da infraestrutura municipal de educação. 
Aplicam-se respectivamente o Artigo 104b §2, frases 1 a 3, 
5, 6 e §3. Para garantir a utilização apropriada dos recursos, 
o Governo Federal pode exigir relatórios e, eventualmente, 
a apresentação de documentos. 

Artigo 104 d 
[Ajudas financeiras para investimentos no setor da cons-
trução de moradias sociais] 
A Federação pode conceder ajudas financeiras aos Estados 
para importantes investimentos estatais dos Estados e mu-
nicípios (associações de municípios) no setor da construção 
de moradias sociais. Aplicam-se respectivamente o Artigo 
104 b §2, frases 1 a 5, bem como §3. 

Artigo 105 
[Competências na legislação tributária] 

(1) À Federação compete a legislação exclusiva sobre os direi-
tos aduaneiros e os monopólios fiscais. 

(2) À Federação compete a legislação concorrente sobre outros 
impostos, se lhe couber parcial ou integralmente a receita 
desses impostos ou caso se verifiquem as condições previs-
tas no artigo 72 §2. 

(2a) Os Estados têm competência legislativa para os impostos lo-
cais de consumo e das despesas de representação, enquanto 
e na medida em que eles não sejam análogos aos impostos 
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regulamentados por lei federal. Eles têm a competência para 
determinar a alíquota do imposto sobre a renda imobiliária. 

(3) Leis federais sobre impostos, cuja receita se destine integral 
ou parcialmente aos Estados ou municípios (associações 
de municípios), necessitam de aprovação pelo Conselho 
Federal. 

Artigo 106 
[Distribuição da receita tributária e do lucro 
de monopólios fiscais] 

(1) Cabem à Federação o produto dos monopólios fiscais e as 
receitas provenientes dos seguintes impostos: 
1. as taxas alfandegárias; 
2. os impostos de consumo, contanto que não correspon-

dam aos Estados segundo o §2, à Federação e aos Es-
tados conjuntamente segundo o §3, ou aos municípios 
segundo o §6; 

3. os impostos do transporte rodoviário de cargas, os 
impostos sobre veículos automotores e outros impostos 
de trânsito relacionados com veículos motorizados; 

4. os impostos de movimento de capitais, o imposto de 
seguros e o imposto sobre letras de câmbio; 

5. as taxas únicas sobre o patrimônio e os tributos de com-
pensação, recolhidos para realizar a compensação das 
despesas; 

6. as taxas complementares do imposto de renda de pes-
soas físicas e do imposto de renda de pessoas jurídicas; 

7. taxas no âmbito das Comunidades Europeias. 
(2) Correspondem aos Estados as receitas provenientes dos 

seguintes impostos: 
1. o imposto sobre o patrimônio; 
2. o imposto de sucessão; 
3. os impostos de trânsito, contanto que não correspon-

dam à Federação segundo o §1, ou à Federação e aos 
Estados conjuntamente segundo o §3; 

4. o imposto sobre a cerveja; 
5. as taxas das casas de jogo. 
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(3) A receita do imposto de renda de pessoas físicas, do 
imposto de renda de pessoas jurídicas e do imposto sobre 
mercadorias e serviços cabe à Federação e aos Estados em 
conjunto (impostos comuns), na medida em que a receita 
do imposto de renda de pessoas físicas, segundo o §5, e a 
receita do imposto sobre mercadorias e serviços, segundo 
o §5a, não sejam destinadas aos municípios. A Federação 
e os Estados participam da receita do imposto de renda de 
pessoas físicas e do imposto de renda de pessoas jurídicas 
em partes iguais. As participações da Federação e dos Esta-
dos no imposto sobre mercadorias e serviços são fixadas por 
lei federal, que requer a aprovação do Conselho Federal. Na 
fixação, deve-se partir dos seguintes princípios: 
1. No âmbito das receitas correntes, a Federação e os 

Estados têm igual direito à cobertura das respectivas 
despesas necessárias. O volume das despesas deve ser 
calculado em função de um planejamento financeiro 
que abranja vários anos. 

2. As necessidades de cobertura da Federação e dos Esta-
dos devem ser harmonizadas entre si de tal forma, que 
se alcance uma compensação equitativa, se evite uma 
sobrecarga dos contribuintes e se mantenha a uniformi-
dade das condições de vida no território federal. 
A dicionalmente, na fixação das participações da 
Federação e dos Estados no imposto sobre mercadorias 
e serviços, será levada em conta a diminuição da 
receita fiscal dos Estados, a partir de 1º de janeiro de 
1996, resultante da consideração dos filhos no direito 
do imposto de renda. A matéria será regulamentada por 
lei federal mencionada na terceira frase. 

(4) As participações da Federação e dos Estados no imposto 
sobre o faturamento devem ser novamente fixadas, se a pro-
porção entre as receitas e as despesas da Federação e dos 
Estados tiver registrado uma evolução substancialmente 
distinta; não se considerará aqui a diminuição das receitas 
fiscais que, segundo o §3, quinta frase, são levadas em conta 
na fixação das participações no imposto sobre mercadorias 
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e serviços. Se uma lei federal impuser aos Estados gastos 
adicionais ou lhes reduzir a receita, a sobrecarga poderá ser 
compensada por dotações financeiras da Federação, através 
de lei federal que requer a aprovação do Conselho Federal, 
contanto que tais dotações sejam limitadas a curto espaço 
de tempo. Na lei serão determinados os princípios para a 
fixação dessas dotações financeiras e para a sua distribuição 
entre os Estados. 

(5) Os municípios recebem uma parte da receita do imposto de 
renda de pessoas físicas, que os Estados devem transferir 
aos seus municípios com base nas contribuições de imposto 
de renda de pessoas físicas dos seus habitantes. A matéria 
será regulamentada por lei federal que requer a aprovação 
do Conselho Federal. Ela pode determinar que os municí-
pios fixem as alíquotas da participação municipal. 

(5a) Os municípios receberão, a partir de 1º de janeiro de 1998, 
uma parte da receita resultante do imposto sobre merca-
dorias e serviços. Esta parte será transferida pelos Estados 
aos seus municípios conforme um critério determinado 
que considere as circunstâncias locais e econômicas. A 
matéria será regulamentada por lei federal que requer a 
aprovação do Conselho Federal. 

(6) A receita do imposto territorial e do imposto industrial cabe 
aos municípios, a receita dos impostos locais de consumo e 
das despesas de representação cabe aos municípios ou, se-
gundo determinação da legislação estadual, às associações 
de municípios. Deve ser conferido aos municípios o direito 
de fixar, no âmbito da lei, as alíquotas do imposto territo-
rial e do imposto industrial. Não havendo municípios no 
Estado, cabe ao Estado a receita do imposto territorial e do 
imposto industrial, bem como dos impostos locais de con-
sumo e das despesas de representação. Através de uma re-
distribuição, a Federação e os Estados podem participar da 
receita do imposto industrial. Uma lei federal, que requer a 
aprovação do Conselho Federal, fixará os pormenores dessa 
redistribuição. Conforme a legislação estadual, o imposto 
territorial, o imposto industrial, bem como a participação 
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municipal na receita do imposto de renda de pessoas físicas 
e do imposto sobre mercadorias e serviços poderão servir 
de base para a fixação das redistribuições. 

(7) Da participação do Estado na receita total dos impostos 
comuns, será destinada em conjunto aos municípios e 
associações de municípios um determinado percentual, a 
ser fixado por legislação estadual. Nos demais casos cabe 
à legislação estadual determinar, se e em que medida a 
receita dos impostos estaduais será revertida em favor dos 
municípios (associações de municípios). 

(8) Se a Federação criar em determinados Estados ou muni-
cípios (associações de municípios) instituições especiais, 
que originem diretamente para esses Estados ou municípios 
(associações de municípios) aumentos de gastos ou redu-
ções de receita (encargos especiais), a Federação assegura a 
compensação necessária, quando e na medida em que não 
se puder exigir dos Estados ou municípios (associações de 
municípios) que assumam tais encargos especiais. Paga-
mentos de indenizações por terceiros e vantagens financei-
ras que resultem para esses Estados e municípios (asso-
ciações de municípios) em consequência das instituições, 
serão levados em conta na compensação. 

(9) Como receitas e despesas dos Estados, no sentido deste 
artigo, são consideradas também as receitas e despesas dos 
municípios (associações de municípios). 

Artigo 106 a 
[Compensação financeira para o transporte público
 ferroviário regional de pessoas] 
Para o transporte público ferroviário de pessoas será 
destinada aos Estados, a partir de 1º de janeiro de 1996, 
uma verba proveniente da receita tributária da Federação. 
A matéria será regulamentada por uma lei federal que 
requer a aprovação do Conselho Federal. A verba prevista 
na primeira frase não será levada em conta no cálculo da 
capacidade financeira, de acordo com o artigo 107 §2. 
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Artigo 106 b 
[Cota estadual no imposto de veículos] 
Em virtude da transferência do imposto de veículos motori-
zados para a Federação, os Estados receberão, a partir de 1º 
de julho de 2009, uma verba proveniente da receita tributá-
ria da Federação. A matéria será regulamentada por uma lei 
federal que requer a aprovação do Conselho Federal. 

Artigo 107 
[Distribuição da receita – Compensação financeira 
dos Estados – Subvenções complementares] 

(1) A receita dos impostos estaduais e a participação dos Esta-
dos na receita do imposto de renda de pessoas físicas e do 
imposto de renda de pessoas jurídicas cabem aos diversos 
Estados, desde que os impostos sejam recolhidos pelas 
autoridades fiscais no seu território (arrecadação local). 
Através de lei federal, que requer aprovação do Conse-
lho Federal, deverão ser estabelecidos os pormenores da 
delimitação para o imposto de renda de pessoas jurídicas 
e o imposto salarial, bem como a modalidade e o volume 
da redistribuição da arrecadação local. A lei pode regular 
também a delimitação e a redistribuição da arrecadação 
local de outros impostos. A participação dos Estados na 
receita do imposto sobre mercadorias e serviços cabe a cada 
Estado, considerado os regulamentos do §2, de acordo com 
o respectivo número dos seus habitantes. 

(2) Através da lei federal, que requer a aprovação do Conse-
lho Federal, deve ser assegurado que as discrepâncias da 
capacidade financeira dos Estados tenham uma compensa-
ção adequada; para tal, há que se considerar a capacidade 
e as necessidades financeiras dos municípios (associações 
de municípios). Por essa razão, devem ser regulamentados 
na lei os suplementos e as deduções do respectivo poder 
financeiro na distribuição das cotas estaduais na receita 
do imposto sobre mercadorias e serviços. As condições 
prévias para a concessão dos suplementos e o recolhimento 
das deduções, bem como a determinação do montante dos 
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suplementos e deduções, devem ser determinados por lei. 
Para fins do cálculo da capacidade financeira, a taxa de 
mineração pode ser levada em conta apenas com parte da 
sua receita. A lei pode determinar também que a Federação 
conceda, com recursos próprios, subvenções para cobertura 
complementar das necessidades financeiras gerais (subven-
ções complementares) aos Estados de reduzida capacidade 
financeira. As subvenções podem ser concedidas, indepen-
dentemente das medidas estabelecidas nas frases 1 a 3, tam-
bém aos Estados com baixo rendimento, cujos municípios 
(associações de municípios) disponham de arrecadação 
especialmente baixa (subvenções de impostos municipais), 
bem como aos Estados com baixo rendimento, cuja partici-
pação nos subsídios do Artigo 91 b esteja abaixo da sua cota 
por habitante. 

Artigo 108 
[Administração financeira da Federação e dos Estados – 
Jurisdição financeira] 

(1) Os direitos aduaneiros, os monopólios fiscais, os impostos 
de consumo regidos por lei federal, incluindo o imposto so-
bre as importações, o imposto de veículos e outros impostos 
de trânsito relacionados com veículos motorizados, a partir 
de 1º de julho de 2009, bem como as taxas no âmbito das 
Comunidades Europeias são administrados pelos órgãos fis-
cais federais. A estrutura desses órgãos será regulamentada 
por lei federal. Quando instituídos órgãos de nível médio, 
seus diretores serão nomeados em comum acordo com os 
governos dos respectivos Estados. 

(2) Os impostos restantes serão administrados por órgãos 
fiscais estaduais. A estrutura desses órgãos e a formação 
uniforme de seus funcionários podem ser regulamentadas 
por lei federal, com a aprovação do Conselho Federal. 
Quando instituídos órgãos de nível médio, seus diretores 
serão nomeados em comum acordo com o Governo Federal. 

(3) Quando os órgãos fiscais estaduais administram impostos 
que cabem no todo ou em parte à Federação, passam a atuar 
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por delegação da Federação. Para efeito do Artigo 85, §3 e 
4, o Governo Federal será representado pelo Ministro Fede-
ral das Finanças. 

(4) Através de lei federal, que requer a aprovação do Con-
selho Federal, pode ser determinada uma colaboração 
das autoridades fiscais federais e estaduais no âmbito da 
administração dos impostos, bem como pode ser previs-
ta, para os impostos mencionados no §1, a administração 
pelas autoridades fiscais estaduais e para outros impostos, a 
administração pelas autoridades fiscais federais, se e desde 
que a execução das leis tributárias fique dessa forma consi-
deravelmente facilitada ou aperfeiçoada. Para os impostos 
que revertem exclusivamente em favor dos municípios 
(associações de municípios), a administração, que é de 
competência das autoridades fiscais estaduais, pode ser 
delegada no todo ou em parte pelos Estados aos municí-
pios (associações de municípios). A lei federal, segundo a 
primeira frase, pode estipular que o Governo Federal e os 
Estados cooperem de tal maneira que, com o consentimento 
de uma maioria nomeada na lei, os regulamentos para a im-
plementação da legislação tributária se tornem obrigatórios 
para todos os Estados. 

(4a) Por lei federal, que exige a aprovação do Conselho Federal, 
pode ser prevista para a administração dos impostos que 
se enquadram no §2 uma cooperação das autoridades 
financeiras estaduais e uma transferência interestadual de 
responsabilidades para autoridades financeiras estaduais 
de um ou mais Estados, com a concordância dos Estados 
envolvidos, se e na medida em que isso melhora ou facilita 
consideravelmente o cumprimento das leis tributárias. A 
distribuição dos custos pode ser regulada por lei federal. 

(5) O processo a ser aplicado pelas autoridades fiscais federais 
será regulamentado por lei federal. O processo a ser aplicado 
pelas autoridades financeiras estaduais e nos casos previstos 
no §4, segunda frase, pelos municípios, poderá ser regu-
lamentado por lei federal, com a aprovação do Conselho 
Federal. 
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(6) A jurisdição financeira será regulamentada uniformemente 
através de lei federal. 

(7) O Governo Federal pode decretar instruções administra-
tivas de caráter geral, as quais requerem a aprovação do 
Conselho Federal, quando a administração for de compe-
tência das autoridades fiscais estaduais ou dos municípios 
(associações de municípios). 

Artigo 109 
[Regime orçamentário da Federação e dos Estados] 

(1) A Federação e os Estados são autônomos e reciprocamente 
independentes na sua gestão orçamentária. 

(2) A Federação e os Estados cumprem conjuntamente as obri-
gações da República Federal da Alemanha provenientes dos 
atos jurídicos da Comunidade Europeia, com base no artigo 
104 do tratado de fundação da Comunidade Europeia, para 
o cumprimento da disciplina orçamentária e levam em 
conta nesse âmbito as exigências do equilíbrio da economia 
em seu todo. 

(3) Os orçamentos da Federação e dos Estados devem ser 
equilibrados basicamente sem recorrer a créditos. A 
Federação e os Estados podem estabelecer regulamentos 
para levar em conta os efeitos de uma evolução conjun-
tural que não corresponda à situação normal de altas e 
baixas simétricas, bem como um regulamento de exceção 
para catástrofes naturais ou situações extraordinárias de 
emergência, que fuja ao controle do Estado e que preju-
dique consideravelmente a situação financeira estatal. O 
regulamento de exceção tem de incluir um regulamento 
correspondente de amortização. Para o orçamento da 
Federação, a regulamentação específica é ditada no artigo 
115 com a ressalva, que a primeira frase é cumprida, 
quando os recursos provenientes de créditos não ultrapas-
sem 0,35 por cento em relação ao Produto Interno Bruto 
nominal. A regulamentação específica para os orçamentos 
dos Estados é ditada pelos próprios Estados no âmbito das 
suas competências constitucionais com a ressalva de que a 
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primeira frase somente é cumprida, quando não é permiti-
da nenhuma tomada de créditos. 

(4) Através de lei federal, que requer a aprovação do Conselho 
Federal, podem ser estabelecidos princípios comuns para 
a Federação e os Estados, válidos para o direito orçamentá-
rio, para uma política orçamentária ajustada à conjuntura 
econômica e um planejamento financeiro plurianual. 

(5) As medidas de sanção da Comunidade Europeia, no contex-
to das determinações do artigo 104 do tratado de fundação 
da Comunidade Europeia para o cumprimento da disciplina 
orçamentária, são cumpridas conjuntamente pela Federa-
ção e os Estados numa proporção de 65 e 35 por cento. Os 
Estados no seu todo assumem solidariamente 35 por cento 
da sobrecarga que lhes compete, repartidos conforme o seu 
número de habitantes; 65 por cento da sobrecarga atribuída 
aos Estados são assumidos pelos Estados de acordo com a 
sua responsabilidade causal. A matéria será regulamentada 
por uma lei federal que requer a aprovação pelo Conselho 
Federal. 

Artigo 109 a 
[Estado de emergência orçamentária] 

(1) Para evitar um estado de emergência orçamentária, uma lei 
federal, que requer a aprovação do Conselho Federal, pode 
determinar 
1. a permanente vigilância da política orçamentária da 

Federação e dos Estados, através de um grêmio comum 
(Conselho de Estabilidade); 

2. as condições prévias e o processo para a constatação de 
um iminente estado de emergência orçamentária; 

3. os princípios para a elaboração e a execução de progra-
mas de saneamento com a finalidade de evitar o estado 
de emergência orçamentária. 

(2) A partir de 2020, o Conselho de Estabilidade será respon-
sável pelo controle do cumprimento dos requisitos do Ar-
tigo 109, §3, pela Federação e os Estados. A monitorização 
orienta-se por requisitos e procedimentos de atos jurídicos 
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para o cumprimento da disciplina orçamentária, com base 
no Tratado de Funcionamento da União Europeia. 

(3) As resoluções do Conselho de Estabilidade e os documen-
tos de deliberação têm de ser publicados. 

Artigo 110 
[Plano orçamentário] 

(1) Todas as receitas e despesas da Federação devem cons-
tar do orçamento; em relação às empresas federais e aos 
patrimônios fideicomissos, é necessário constar apenas os 
aumentos e deduções. No plano orçamentário tem de haver 
equilíbrio entre receita e despesa. 

(2) O plano orçamentário é fixado pela lei orçamentária para um 
ou mais exercícios financeiros, separados por anos, antes do 
primeiro exercício financeiro. Pode ser previsto para deter-
minadas rubricas do plano orçamentário, que elas vigorem 
em períodos diferentes, separados por exercícios financeiros. 

(3) O projeto de lei segundo o §2, primeira frase, bem como 
os projetos de emenda da lei orçamentária e do plano 
orçamentário serão apresentados ao Parlamento Federal e 
enviados simultaneamente ao Conselho Federal; o Conse-
lho Federal tem o direito de pronunciar-se sobre os projetos 
no prazo de seis semanas e sobre os projetos de emenda, no 
prazo de três semanas. 

(4) A lei orçamentária só pode conter prescrições relacionadas 
com as receitas e despesas da Federação e com o período 
para o qual ela é voltada. A lei orçamentária pode prescrever 
que as determinações nela contidas só sejam revogadas quan-
do tiver sido promulgada a lei orçamentária seguinte ou, em 
data posterior, mediante a autorização prevista no artigo 115. 

Artigo 111 
[Despesas anteriores à aprovação do orçamento] 

(1) Se, até o fim do exercício financeiro, não tiver sido fixado 
por lei o plano orçamentário para o ano seguinte, o Governo 
Federal está autorizado a fazer, até a sua entrada em vigor, 
todas as despesas que forem necessárias 
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a) para manter instituições legalmente existentes e para 
executar medidas legalmente aprovadas, 

b) para cumprir obrigações legalmente fundadas da 
Federação, 

c) para prosseguir obras, aquisições e outras prestações 
de serviços ou para continuar auxílios para esses fins, 
desde que já tenham sido autorizados os recursos em 
plano orçamentário de um ano anterior. 

(2) Na medida em que não existam receitas criadas por leis 
especiais de impostos, taxas e outras fontes ou dos fundos 
de reserva para cobrir as despesas do §1, o Governo Federal 
pode mobilizar os fundos necessários para manter a gestão 
econômica através de recurso ao crédito, até importância 
correspondente a um quarto do montante do plano orça-
mentário expirado. 

Artigo 112 
[Despesas além e fora do orçamento] 
Despesas superiores ou não previstas no plano orçamentá-
rio exigem a aprovação do Ministério Federal das Finan-
ças. Esta autorização só poderá ser concedida em casos de 
necessidade imprevista ou incontestável. A matéria poderá 
ser regulamentada por lei federal. 

Artigo 113 
[Aumento das despesas] 

(1) Leis que elevem as despesas do plano orçamentário propos-
to pelo Governo Federal, ou que contenham ou impliquem 
novas despesas para o futuro, carecem de aprovação do 
Governo Federal. O mesmo se aplica para leis que prevejam 
ou impliquem numa diminuição futura da receita. O Gover-
no Federal pode exigir que o Parlamento Federal suspenda 
a votação de tais leis. Neste caso, o Governo Federal tem de 
apresentar ao Parlamento Federal, dentro do prazo de seis 
semanas, um parecer correspondente. 
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(2) O Governo Federal pode exigir, dentro de quatro semanas 
após a aprovação da lei pelo Parlamento Federal, que este 
proceda uma nova votação. 

(3) Se a lei tiver sido aprovada segundo o artigo 78, o Governo 
Federal só pode negar a sua aprovação dentro do prazo de 
seis semanas e desde que tenha posto em curso o processo 
previsto no §1, terceira ou quarta frase, ou no §2. Decorrido 
esse prazo, considera-se outorgada a aprovação. 

Artigo 114 
[Prestação de contas – Tribunal de Contas] 

(1) O Ministro Federal das Finanças tem de dar contas ao Par-
lamento Federal e ao Conselho Federal de todas as receitas 
e despesas, bem como do patrimônio e das dívidas no curso 
do próximo exercício financeiro, para desobrigar o Governo 
Federal. 

(2) O Tribunal Federal de Contas, cujos membros gozam de 
independência judicial, examina as contas, bem como a 
rentabilidade e a regularidade da gestão orçamentária e eco-
nômica da Federação. Para fins de fiscalização, de acordo 
com a primeira frase, o Tribunal de Contas da União pode 
também fazer levantamentos em repartições fora da admi-
nistração federal; isso também se aplica aos casos nos quais 
a Federação destina recursos financeiros aos Estados para 
o cumprimento de tarefas estaduais. Ele tem de informar 
direta e anualmente, além do Governo Federal, também o 
Parlamento Federal e o Conselho Federal. Ademais, as com-
petências do Tribunal Federal de Contas serão regulamenta-
das por lei federal. 

Artigo 115 
[Limite do recurso a créditos] 

(1) O recurso a créditos, bem como a concessão de avais, ga-
rantias ou outras cauções que possam levar a despesas em 
futuros exercícios financeiros carecem de uma autorização 
por lei federal, com valor determinado ou determinável. 
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  (2) As receitas e despesas devem ser equilibradas basicamente 
sem recorrer a créditos. Este princípio é cumprido, quando 
os recursos provenientes de créditos não ultrapassem 0,35 
por cento em relação ao Produto Interno Bruto nominal. A 
dicionalmente, há de se ter em conta os efeitos de uma evo-
lução conjuntural que não corresponda à situação normal 
de altas e baixas simétricas. As discrepâncias do crédito 
real em relação aos limites máximos de crédito, segundo a 
primeira até a terceira frases, serão registradas numa conta 
de controle; as despesas que ultrapassem o valor-limite de 
1,5 por cento em relação ao Produto Interno Bruto nominal, 
têm de ser reduzidas sem implicações para a conjuntura. 
Uma lei federal regulamentará os pormenores, em especial 
a correção das receitas e despesas no âmbito de transações 
financeiras e o processo de cálculo do limite máximo da 
tomada anual de crédito líquido, levando em consideração 
a evolução da conjuntura com base num processo de cor-
reção conjuntural, bem como o controle e a compensação 
das discrepâncias entre tomada real de créditos e os limites 
fixados. Nos casos de catástrofe natural ou de situações 
extraordinárias de emergência, que fujam ao controle do 
Estado e prejudiquem de forma considerável a situação 
financeira estatal, os limites máximos de crédito podem 
ser ultrapassados com base numa resolução da maioria 
dos membros do Parlamento Federal. A resolução tem de 
ser acoplada a um plano de amortização. A restituição dos 
créditos tomados de acordo com a sexta frase deve ocorrer 
dentro de um espaço de tempo adequado. 
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Artigo 115 a 
[Constatação do estado de defesa] 

(1) A constatação de que o território federal está sendo objeto 
de um ataque armado ou que tal ataque é iminente (estado 
de defesa) é feita pelo Parlamento Federal, com a aprovação 
do Conselho Federal. A constatação é feita por solicitação 
do Governo Federal e requer uma maioria de dois terços 
dos votos dados, de pelo menos a maioria dos membros do 
Parlamento Federal. 

(2) Se a situação exigir inequivocamente uma ação imediata e 
havendo impedimentos insuperáveis para a reunião do Par-
lamento Federal em tempo hábil ou não havendo quorum, 
esta constatação será feita pela Comissão Conjunta, com 
uma maioria de dois terços dos votos dados, de pelo menos 
a maioria dos seus membros. 

(3) A constatação é proclamada no Diário Oficial da Federação, 
segundo o artigo 82, pelo Presidente Federal. Se isto não for 
possível em tempo hábil, a promulgação deve ser feita de 
outra forma; deverá ser publicada posteriormente no Diário 
Oficial da Federação, logo que as circunstâncias o permiti-
rem. 

(4) Se o território federal for objeto de ataque armado e os 
órgãos federais competentes não estiverem em condições de 
fazer imediatamente a constatação segundo o §1, primeira 
frase, então esta constatação é considerada como feita e pro-
mulgada no momento em que tiver sido iniciado o ataque. 
O Presidente Federal dará a conhecer esse momento, tão 
logo as circunstâncias o permitam. 

(5) Promulgada a constatação do estado de defesa e sendo o 
território federal atacado com armas, o Presidente Federal 
poderá fazer, com a aprovação do Parlamento Federal, 
declarações de direito internacional sobre a vigência do 
estado de defesa. Nas circunstâncias previstas no §2, a 
Comissão Conjunta substitui o Parlamento Federal. 



Xa.  Estado de defesa 113  

 

 

  

  

  
 

 
 

  

  

Artigo 115 b 
[Poder de comando do Chanceler Federal] 
Com a proclamação do estado de defesa, o poder de orde-
nança e de comando das Forças Armadas é transferido para 
o Chanceler Federal. 

Artigo 115 c 
[Ampliação da competência legislativa da Federação] 

(1) No estado de defesa, a Federação tem o direito à legislação 
concorrente, também para as matérias que são da compe-
tência legislativa dos Estados. Essas leis exigem a aprovação 
do Conselho Federal. 

(2) Durante a vigência do estado de defesa e na medida em que 
as circunstâncias o exigirem, através de lei federal pode 
1. ser regulada a título provisório a indenização no caso 

de expropriações, diferindo do artigo 14 §3, segunda 
frase, 

2. ser fixado um prazo para privações de liberdade dife-
rente do previsto no artigo 104 §2, terceira frase, e §3, 
primeira frase, contudo no máximo de quatro dias, para 
o caso em que não tenha sido possível a atuação de um 
juiz dentro do prazo normal vigente. 

(3) Na vigência do estado de defesa, a administração do 
sistema financeiro da Federação e dos Estados pode ser re-
gulamentada por lei federal, com a aprovação do Conselho 
Federal, de modo diferente ao previsto nos capítulos VIII, 
VIIIa e X , contanto que isto seja necessário para a defesa 
contra um ataque atual ou iminente, sendo que deve ser 
resguardada a capacidade de existência dos Estados, dos 
municípios e das associações de municípios, sobretudo do 
ponto de vista financeiro. 

(4) As leis federais, baseadas no §1 e no §2, alínea 1, podem ser 
aplicadas para preparar a sua execução já antes do início do 
estado de defesa. 
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Artigo 115 d 
[Projetos de lei urgentes] 

(1) Para a legislação da Federação, no caso do estado de defesa, 
aplicam-se as determinações do §2 e §3, diferindo do esta-
belecido no artigo 76 §2, no artigo 77 §1, segunda frase, e 
§2 a §4, no artigo 78 e no artigo 82 §1. 

(2) Os projetos de lei do Governo Federal, que forem desig-
nados como urgentes, devem ser enviados ao Conselho 
Federal ao mesmo tempo em que forem apresentados ao 
Parlamento Federal. O Parlamento Federal e o Conselho Fe-
deral debatem imediatamente sobre esses projetos em ses-
sões conjuntas. Sendo necessária a aprovação do Conselho 
Federal para qualquer um desses projetos, é exigida para a 
concretização dessa lei uma aprovação com a maioria dos 
seus votos. A matéria será regulamentada por regimento 
interno a ser decidido pelo Parlamento Federal e que requer 
a aprovação do Conselho Federal. 

(3) Para a promulgação das leis aplica-se por analogia o artigo 
115a §3, segunda frase. 

Artigo 115 e 
[Comissão Conjunta] 

(1) Se, no estado de defesa, a Comissão Conjunta constatar, 
com uma maioria de dois terços dos votos dados, de pelo 
menos a maioria dos seus membros, que impedimentos 
insuperáveis se interpõem a uma reunião do Parlamento 
Federal em tempo hábil ou que não há quorum, a Comissão 
Conjunta passará a desempenhar as funções do Parlamento 
Federal e do Conselho Federal e a exercer unitariamente as 
suas funções. 

(2) Através de uma lei da Comissão Conjunta, a Lei Fundamen-
tal não pode ser modificada, nem revogada inteira ou par-
cialmente, nem ter suspensa a sua aplicação. A Comissão 
Conjunta não tem poderes para ditar leis segundo o artigo 
23 §1, segunda frase, segundo o artigo 24 §1 ou segundo o 
artigo 29. 
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Artigo 115 f 
[Ação da Polícia Federal de Fronteiras – Ampliação 
do poder de instruções] 

(1) No estado de defesa, se as circunstâncias o exigirem, o 
Governo Federal pode 
1. por em ação, em todo o território federal, a Polícia 

Federal de Proteção de Fronteiras; 
2. dar instruções, além da administração federal, também 

aos governos estaduais e, se o considerar urgente, às 
autoridades estaduais e transferir esses poderes para 
membros dos governos estaduais à sua escolha. 

(2) O Parlamento Federal, o Conselho Federal e a Comissão 
Conjunta devem ser informados imediatamente das medi-
das tomadas de acordo com o §1. 

Artigo 115 g 
[Tribunal Constitucional Federal] 
A posição constitucional e o cumprimento das tarefas cons-
titucionais do Tribunal Constitucional Federal e dos seus 
juízes não podem ser prejudicados. A lei que rege o Tribu-
nal Constitucional Federal só pode ser alterada por uma lei 
da Comissão Conjunta, desde que o Tribunal Constitucional 
Federal também esteja de acordo que tal lei seja necessária 
para a continuidade do exercício das suas funções. Até a 
promulgação de tal lei, o Tribunal Constitucional Federal 
poderá tomar as providências necessárias para manter a sua 
capacidade de funcionamento. As resoluções concernen-
tes às segunda e terceira frases deverão ser tomadas pelo 
Tribunal Constitucional Federal com a maioria dos votos 
dos juízes presentes. 

Artigo 115 h 
[Legislaturas e mandatos expirantes] 

(1) As legislaturas do Parlamento Federal ou das representações 
parlamentares nos Estados vincendas durante o estado de 
defesa, terminarão seis meses após o fim do estado de defesa. 
O mandato do Presidente Federal vincendo na vigência do 
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estado de defesa, bem como a assunção de suas funções 
pelo Presidente do Conselho Federal, no caso de vacância 
prematura da Presidência Federal, cessarão nove meses 
após o fim do estado de defesa. O mandato de membro do 
Tribunal Constitucional Federal vincendo na vigência do 
estado de defesa expirará seis meses após o fim do estado 
de defesa. 

(2) Tornando-se necessária a eleição de um novo Chanceler 
Federal pela Comissão Conjunta, esta elege um novo Chan-
celer Federal por maioria dos seus membros; o Presidente 
Federal propõe um candidato à Comissão Conjunta. A 
Comissão Conjunta só pode declarar um voto de descon-
fiança ao Chanceler Federal, elegendo um sucessor por uma 
maioria de dois terços dos seus membros. 

(3) Durante a vigência do estado de defesa, o Parlamento Fede-
ral não poderá ser dissolvido. 

Artigo 115 i 
[Poderes dos governos dos Estados] 

(1) Se os órgãos federais competentes não estiverem em condi-
ções de tomar as medidas necessárias para a defesa contra 
o perigo, e se a situação exigir impreterivelmente uma ação 
autônoma imediata em algumas partes do território federal, 
os governos estaduais ou órgãos ou delegados por eles 
nomeados ficam autorizados a tomar, para as suas áreas de 
competência, as providências no sentido do artigo 115 f §1. 

(2) As medidas tomadas de acordo com o §1 podem ser 
revogadas em qualquer momento pelo Governo Federal e, 
em relação às autoridades estaduais e autoridades federais 
subordinadas, também pelos governadores dos Estados. 

Artigo 115 k 
[Ordem de precedência e vigência das medidas 
de emergência] 

(1) Enquanto forem válidas as leis segundo os artigos 115c, 
115e e 115g e as prescrições legais delas resultantes, ficam 
revogadas disposições em contrário. Isto não se aplica em 
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relação a direito anterior, decretado com base nos artigos 
115c, 115e e 115g. 

(2) Leis promulgadas pela Comissão Conjunta e decretos re-
sultantes dessas leis deixam de vigorar, no mais tardar, seis 
meses após o término do estado de defesa. 

(3) Leis que contenham prescrições divergentes dos artigos 
91a, 91b, 104a, 106 e 107, têm vigência máxima até o fim 
do segundo exercício financeiro que se seguir ao término do 
estado de defesa. Elas podem ser emendadas por lei federal 
com a aprovação do Conselho Federal, após o término do 
estado de defesa, para permitir uma adaptação ao estabele-
cido nos capítulos VIIIa e X. 

Artigo 115 l 
[Revogação das medidas de emergência – Conclusão 
de paz] 

(1) Com a aprovação do Conselho Federal, o Parlamento Fede-
ral pode, a qualquer momento, revogar as leis da Comissão 
Conjunta. O Conselho Federal pode exigir que o Parlamento 
Federal tome uma decisão a este respeito. Outras medidas 
tomadas pela Comissão Conjunta ou pelo Governo Federal 
para a defesa contra o perigo terão de ser revogadas, se o 
Parlamento Federal e o Conselho Federal o decidirem. 

(2) O Parlamento Federal pode a qualquer momento, com a 
aprovação do Conselho Federal, declarar findo o estado de 
defesa, através de uma resolução a ser promulgada pelo 
Presidente Federal. O Conselho Federal pode exigir que o 
Parlamento Federal delibere sobre a matéria. O estado de 
defesa deverá ser declarado findo tão logo cessem as condi-
ções que ensejaram a sua proclamação. 

(3) A decisão sobre a conclusão da paz deverá ser tomada por 
lei federal. 
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Artigo 116 
[Definição do conceito “alemão” – Recuperação da 
nacionalidade] 

(1) Para os efeitos desta Lei Fundamental e salvo disposição 
legal em contrário, é alemão aquele que detiver a nacionali-
dade alemã ou quem, de descendência étnica alemã, tenha 
sido acolhido como refugiado ou exilado do território do 
Reich alemão, com as fronteiras vigentes em 31 de dezem-
bro de 1937, ou seu cônjuge ou descendente. 

(2) Pessoas que possuíam anteriormente a nacionalidade alemã 
e dela foram privadas, entre os dias 30 de janeiro de 1933 
e 8 de maio de 1945, por motivos políticos, raciais ou reli-
giosos, assim como os seus descendentes, recuperarão a seu 
pedido a nacionalidade alemã. Será considerada inválida 
a sua perda da nacionalidade, desde que essas pessoas 
tenham estabelecido o seu domicílio na Alemanha após o 
dia 8 de maio de 1945 e não tenham expressado desejo em 
contrário. 

Artigo 117 
[Suspensão da validade de dois direitos fundamentais] 

(1) As disposições legais inconsistentes com o artigo 3 §2 
continuarão em vigor até a sua adaptação a esta disposição 
da Lei Fundamental, mas não além do dia 31 de março de 
1953. 

(2) Leis que restrinjam o direito de locomoção e domicílio, 
tendo em conta a atual escassez de moradias, continuarão 
em vigor até serem revogadas por lei federal. 

Artigo 118 
[Reestruturação de Baden e de Württemberg] 
Diferindo das disposições do artigo 29, a reestruturação dos 
territórios que abrangem os Estados de Baden, Württember-
g-Baden e Württemberg-Hohenzollern poderá ser feita por 
acordo entre os Estados participantes. Não se concretizan-
do tal acordo, a reestruturação será regulamentada por lei 
federal, que deverá prever um plebiscito. 
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Artigo 118 a 
[Reestruturação de Berlim e de Brandemburgo] 
Diferindo das disposições do artigo 29, a reestruturação dos 
territórios que abrangem os Estados de Berlim e Brandem-
burgo poderá ser feita por acordo entre os dois Estados, com 
a participação dos seus habitantes com direito a voto. 

Artigo 119 
[Refugiados e exilados] 
Em assuntos relativos a refugiados e exilados, especial-
mente quanto à sua distribuição pelos Estados, o Governo 
Federal poderá publicar decretos válidos como lei, com 
a aprovação do Conselho Federal, até que a matéria seja 
regulamentada por legislação federal. Em casos especiais, 
o Governo Federal pode ser autorizado a ditar instruções 
específicas. Salvo quando a demora implicar em perigo, as 
instruções deverão ser dirigidas às autoridades superiores 
do Estado. 

Artigo 120 
[Encargos da ocupação – Ônus resultantes da guerra] 

(1) A Federação assume os encargos da ocupação e dos de-
mais ônus internos e externos resultantes da guerra, nos 
termos de leis federais específicas. Desde que tais encargos 
resultantes da guerra tenham sido regulamentados por leis 
federais até 1º de outubro de 1969, a Federação e os Estados 
assumem proporcionalmente os encargos, conforme essas 
leis federais. Quando prestações de encargos decorrentes 
da guerra, que não tenham sido ou estejam sendo regula-
mentadas por leis federais, tenham sido cumpridas até 1º 
de outubro de 1965 pelos Estados, municípios (associações 
de municípios) ou outros órgãos executivos que executam 
tarefas dos Estados ou municípios, a Federação não estará 
obrigada a assumir despesas desse gênero, mesmo depois 
da data indicada. A Federação assume os subsídios aos en-
cargos do seguro social, incluindo o seguro-desemprego e a 
assistência aos desempregados. A distribuição dos encargos 
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resultantes da guerra entre a Federação e os Estados, regula-
mentada por este parágrafo, não prejudica a regulamentação 
legal dos direitos de indenização por consequências da 
guerra. 

(2) As receitas serão transferidas para a Federação tão logo ela 
assuma as despesas. 

Artigo 120 a 
[Compensação dos gravames de guerra] 

(1) As leis que servem à execução da compensação de gra-
vames podem, com a aprovação do Conselho Federal, 
determinar que os pagamentos de compensação sejam exe-
cutados em parte pela Federação, em parte pelos Estados 
por delegação da Federação, e também que as atribuições 
que, com base no artigo 85, correspondem nesta matéria à 
Federação ou aos órgãos federais superiores competentes 
possam ser delegadas inteira ou parcialmente ao Depar-
tamento Federal de Compensação. No exercício dessas 
atribuições, o Departamento Federal de Compensação não 
necessita da aprovação do Conselho Federal; com exceção 
dos casos de urgência, suas instruções devem ser dirigidas 
às autoridades estaduais superiores (Departamentos Esta-
duais de Compensação). 

(2) Permanece inalterada a segunda frase do artigo 87 §3. 

Artigo 121 
[Conceito de “maioria dos membros”] 
A maioria dos membros do Parlamento Federal e da Assem-
bleia Federal, no sentido da presente Lei Fundamental, é a 
maioria do número legal dos seus membros. 

Artigo 122 
[Momento de transferência da função legislativa] 

(1) A partir da reunião do Parlamento Federal, as leis serão 
deliberadas exclusivamente pelos poderes legislativos reco-
nhecidos na presente Lei Fundamental. 

(2) Entidades legislativas ou que prestem a sua colaboração em 
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matéria de legislação, cuja competência expire em virtude 
do §1, ficam dissolvidas a partir do momento previsto no 
referido parágrafo. 

Artigo 123 
[Continuidade do direito anterior] 

(1) O direito vigente anterior à reunião do Parlamento Federal 
continuará válido, desde que não seja contrário à Lei Fun-
damental. 

(2) Os tratados oficiais concluídos pelo Reich alemão, relativos 
a matérias que, de acordo com a presente Lei Fundamental, 
são da competência legislativa dos Estados e que, segundo 
princípios jurídicos gerais, são válidos e vigentes, conser-
varão a sua validade, reservando-se todos os direitos e ob-
jeções dos interessados, até a conclusão de novos tratados 
oficiais pelas autoridades competentes segundo a presente 
Lei Fundamental ou até que expirem por outras razões, com 
base nas disposições neles contidas. 

Artigo 124 
[Continuidade do direito no domínio da legislação 
exclusiva] 
O direito que se refere a matérias de exclusiva competência 
legislativa da Federação transforma-se em direito federal no 
âmbito da sua jurisdição. 

Artigo 125 
[Continuidade do direito no domínio da legislação 
concorrente] 
Dentro dos limites da sua jurisdição, o direito que se refere 
a matérias da legislação concorrente transforma-se em 
direito federal, 
1. desde que seja válido uniformemente dentro de uma ou 

várias zonas de ocupação; 
2. desde que se trate de direito, através do qual o direito 

anterior do Reich tenha sido modificado depois de 8 de 
maio de 1945. 
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Artigo 125 a 
[Continuidade do direito federal – Substituição por 
direito estadual] 

(1) O direito que tenha sido aprovado como direito federal, mas 
que em virtude da reforma do artigo 74 §1, da inserção do 
artigo 84 §1, sétima frase, do artigo 85 §1, segunda frase, ou 
do artigo 105 §2a, segunda frase, ou da revogação dos arti-
gos 74a, 75, ou 98 §3, segunda frase, não poderia mais ser 
aprovado como direito federal, continua válido como direito 
federal. Ele pode ser substituído por direito estadual. 

(2) O direito que tenha sido aprovado com base no artigo 72 
§2, na versão vigente até 15 de novembro de 1994, mas que, 
em virtude da reforma do artigo 72 §2 não poderia mais 
ser aprovado como direito federal, continua válido como 
direito federal. Através de lei federal pode-se permitir que 
seja substituído por direito estadual. 

(3) O direito que tenha sido aprovado como direito estadual 
mas que, em virtude da reforma do artigo 73, não poderia 
mais ser aprovado como direito estadual, continua válido 
como direito estadual. Ele pode ser substituído por direito 
federal. 

Artigo 125 b 
[Continuidade de leis básicas – Poder de divergência 
dos Estados] 

(1) O direito que tenha sido aprovado com base no artigo 
75 da versão vigente até 1º de setembro de 2006 e que, 
também a partir desta data, poderia ser aprovado como 
direito federal, continua válido como direito federal. Com 
isso, as competências e obrigações dos Estados para com 
a legislação continuam válidas. Nos setores mencionados 
no artigo 72 §3, primeira frase, os Estados podem adotar 
regulamentos divergentes desse direito, mas nos setores 
mencionados no artigo 72 §3, primeira frase, alíneas 2, 5 e 
6, apenas no caso e na medida em que a Federação tenha 
feito uso da sua competência legislativa a partir de 1º de 
setembro de 2006, no mais tardar a partir de 1º de janeiro 
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de 2010 no caso das alíneas 2 e 5, e no mais tardar a partir 
de 1º de agosto de 2008 no caso da alínea 6. 

(2) Os Estados podem adotar regulamentações divergentes das 
leis federais que tenham sido aprovadas com base no artigo 
84 §1 da versão vigente antes de 1º de setembro de 2006, e 
das regulamentações do processo administrativo até 31 de 
dezembro de 2008, mas apenas quando, a partir de 1º de 
setembro de 2006, tenham sido modificadas as regulamen-
tações do processo administrativo na respectiva lei federal. 

Artigo 125 c 
[Continuidade do direito no setor das tarefas comuns] 

(1) Continua válido até 31 de dezembro de 2006, o direito 
que tenha sido aprovado com base no Artigo 91a §2, em 
combinação com §1, Alínea 1, na versão vigente até 1º de 
setembro de 2006. 

(2) Continuam válidas até 31 de dezembro de 2006 as regu-
lamentações estabelecidas conforme o Artigo 104a §4, na 
versão vigente até 1º de setembro de 2006, nos setores do 
financiamento dos transportes municipais e do fomento de 
moradias sociais. As regulamentações estabelecidas no setor 
do financiamento dos transportes municipais para programas 
especiais, segundo o Artigo 6, §1, da lei de financiamento 
dos transportes municipais, bem como as regulamentações 
sobre assistência financeira do Governo Federal, nos termos 
do Artigo 104a, §4 desta Lei Fundamental, para os Estados de 
Bremen, Hamburgo, Meclemburgo-Pomerânia Ocidental, Bai-
xa Saxônia e Schleswig-Holstein para portos marítimos, de 
20 de dezembro de 2001, nos termos do Artigo 104a, §4, na 
versão aplicável até 1º de setembro de 2006, continuam váli-
das até a sua anulação. Uma emenda da lei de financiamento 
dos transportes municipais através de lei federal é permitida. 
O Artigo 104b, §2, frase 4, é respectivamente aplicável. As 
demais regulamentações segundo o Artigo 104a §4 na versão 
vigente até 1º de setembro de 2006, continuam válidas até 31 
de dezembro de 2019, a menos que se tenha determinado ou 
que se determine uma data anterior para a sua revogação. 
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(3) O Artigo 104b, §2, frase 5, aplica-se pela primeira vez após 
a entrada em vigor das regulamentações, em 31 de dezem-
bro de 2019. 

Artigo 126 
[Decisão sobre a continuidade do direito como direito 
federal] 
As divergências sobre a continuidade da vigência de dis-
posição jurídica como direito federal serão decididas pelo 
Tribunal Constitucional Federal. 

Artigo 127 
[Harmonização do direito na Zona Francesa e em Berlim] 
Com a aprovação dos governos dos Estados envolvidos e 
dentro de um ano após a promulgação desta Lei Fundamen-
tal, o Governo Federal poderá por em vigor nos Estados de 
Baden, Grande Berlim, Renânia-Palatinado e Württemberg-
Hohenzollern o direito da administração da Zona Econô-
mica Unida, na medida em que o mesmo continue válido 
como direito federal, segundo os artigos 124 ou 125. 

Artigo 128 
[Continuidade do direito de instruções] 
Na medida em que o direito que continue em vigor preveja 
direitos de dar instruções, segundo o artigo 84 §5, tais 
instruções serão mantidas até que sejam adotadas outras 
disposições legais. 

Artigo 129 
[Continuidade de poderes] 

(1) Desde que as normas jurídicas que continuam em vigor 
como direito federal incluam o poder de promulgar decre-
tos ou regulamentos administrativos gerais, assim como de 
executar atos administrativos, esse poder passa aos órgãos 
doravante competentes na respectiva matéria. Em caso de 
dúvida, decide o Governo Federal, em conformidade com o 
Conselho Federal; a decisão deve ser publicada. 
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(2) Desde que as normas jurídicas que continuam em vigor 
como direito estadual incluam também tais poderes, estes 
serão exercidos pelos órgãos competentes, de acordo com o 
direito estadual. 

(3) Se as normas jurídicas, às quais se referem os §1 e 2, permi-
tirem a sua própria modificação ou emenda ou a promulga-
ção de decretos no lugar de leis, ficam extintos tais poderes. 

(4) As disposições dos §1 e 2 têm vigência correspondente, 
se forem feitas referências nas normas jurídicas a disposi-
ções que tenham perdido a validade ou a instituições que 
tenham deixado de existir. 

Artigo 130 
[Incorporação de instituições administrativas existentes] 

(1) Ficam subordinados ao Governo Federal as instituições que 
servem à administração pública ou judiciária, que não se 
baseiem no direito estadual ou em tratados entre Estados, 
assim como a associação administrativa das ferrovias do 
Sudoeste alemão e o conselho administrativo dos correios 
e telecomunicações na Zona de Ocupação Francesa. O Go-
verno Federal regulamentará, com a aprovação do Conselho 
Federal, a sua transferência, dissolução ou liquidação. 

(2) A autoridade disciplinar superior dos membros de tais 
órgãos administrativos e instituições é o Ministro Federal 
competente. 

(3) As corporações e instituições de direito público, que não 
sejam diretamente ligadas aos Estados ou estejam baseadas 
em tratados entre os Estados, ficam submetidas ao controle 
das autoridades federais superiores competentes. 

Artigo 131 
[Antigos funcionários públicos] 
Uma lei federal regulará a situação legal das pessoas, inclu-
sive dos refugiados e exilados, que, sendo funcionários do 
serviço público no dia 8 de maio de 1945, tenham deixado 
o mesmo por causas não relacionadas com o estatuto legal 
ou o regime de contratos coletivos de funcionários e que 
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até agora não tenham sido empregados ou não o tenham 
sido de forma correspondente à sua posição anterior. O 
mesmo se aplica por analogia para as pessoas, inclusive 
os refugiados e banidos, que, no dia 8 de maio de 1945, ti-
nham direito a pensões e que, por causas não relacionadas 
com o estatuto legal ou o regime de contratos coletivos de 
funcionários, deixaram de receber essas pensões ou não as 
receberam como lhes corresponde. Até a entrada em vigor 
da lei federal, salvo legislação estadual em contrário, não 
se poderá acatar reivindicações de direitos a este respeito. 

Artigo 132 
[Aposentadoria de funcionários públicos] 

(1) Funcionários públicos e juízes, que estejam nomeados 
com caráter vitalício na data de entrada em vigor desta Lei 
Fundamental, poderão ser aposentados ou colocados em 
disponibilidade ou a um cargo de menor remuneração, 
durante os seis meses seguintes à primeira reunião do Par-
lamento Federal, quando lhes falte a qualificação pessoal 
ou profissional requerida para o cargo. Esta disposição 
será aplicada por analogia aos empregados com contratos 
de trabalho irrescindíveis. No caso dos empregados com 
contratos de trabalho rescindíveis, os prazos de demissão 
que ultrapassem os regulamentos dos contratos coletivos de 
trabalho podem ser anulados dentro do mesmo prazo. 

(2) Esta disposição não se aplica a pessoas do serviço público 
que não foram afetadas pelas disposições sobre a “liberta-
ção do nazismo e do militarismo” ou que sejam reconhe-
cidas como perseguidas pelo nazismo, desde que não haja 
motivo importante inerente à sua pessoa. 

(3) Os afetados podem recorrer à via judicial, segundo o artigo 
19 §4. 

(4) A matéria será regulamentada por um decreto do Governo 
Federal, que requer a aprovação do Conselho Federal. 
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Artigo 133 
[Sucessão legal da administração da Zona Econômica 
Unida] 
A Federação assume os direitos e deveres da administração 
da Zona Econômica Unida. 

Artigo 134 
[Transferência dos bens do Reich] 

(1) Os bens do Reich passam a ser, por princípio, bens da Fede-
ração. 

(2) Na medida em que estes bens, segundo sua finalidade 
anterior, eram destinados preponderantemente a tarefas 
administrativas que, de acordo com esta Lei Fundamental, 
não sejam tarefas administrativas da Federação, eles serão 
transferidos a título gratuito para os organismos agora 
encarregados de tais tarefas ou para os Estados, desde sejam 
utilizados para tarefas administrativas de competência dos 
Estados, segundo esta Lei Fundamental, no momento atual 
e não só a título transitório. A Federação pode também 
transferir outros bens para os Estados. 

(3) Os bens, que os Estados e municípios (associações de muni-
cípios) tinham posto à disposição do Reich a título gratuito, 
voltam a ser bens dos Estados e municípios (associações 
de municípios), desde que a Federação não necessite deles 
para tarefas administrativas próprias. 

(4) A matéria será regulamentada por uma lei federal, que 
requer a aprovação do Conselho Federal. 

Artigo 135 
[Sucessão legal dos bens de antigos Estados] 

(1) Se, depois do dia 8 de maio de 1945 e até a entrada em 
vigor desta Lei Fundamental, tiver sido modificada a 
vinculação estadual de um território, os bens nele situados, 
pertencentes ao Estado ao qual o território estava anterior-
mente vinculado, passam a ser do Estado ao qual agora 
pertence. 
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(2) Os bens de Estados e outras entidades e instituições de 
direito público que tiverem deixado de existir, desde que 
em sua finalidade originária destinavam-se preponderan-
temente a tarefas administrativas ou que também sejam 
utilizados, no momento atual e não só a título transitório, 
preponderantemente para tarefas administrativas, passa-
rão para o Estado ou a entidade ou a instituição de direito 
público que agora cumpram tais tarefas. 

(3) Os bens imóveis de Estados que tenham deixado de existir, 
inclusive seus acessórios, passarão ao Estado em cujo terri-
tório estejam situados, caso não se achem já incluídos nos 
bens referidos no §1. 

(4) Quando assim o exigir um interesse preponderante da 
Federação ou o interesse especial de uma região, poderá ser 
adotada uma regulamentação divergente do §1 ao §3, com 
base em lei federal. 

(5) No mais, se a sucessão jurídica e a partilha não se realiza-
rem até o dia 1º de janeiro de 1952, mediante acordo entre 
os Estados ou entidades ou instituições de direito público 
envolvidos, elas serão regulamentadas por uma lei federal, 
que requer a aprovação do Conselho Federal. 

(6) As participações do antigo Estado da Prússia em empresas 
de direito privado passam à Federação. A matéria será regu-
lamentada por uma lei federal, que poderá também conter 
disposições divergentes deste princípio. 

(7) Se, ao entrar em vigor a Lei Fundamental, um Estado ou 
entidade ou instituição do direito público, mediante lei 
estadual ou em virtude de lei estadual ou de outra forma, 
já dispuser de bens que lhe caberiam segundo o §1 ao §3, 
a transferência dos bens será considerada como tendo sido 
efetuada antes do referido ato de disposição. 

Artigo 135 a 
[Compromissos anteriores] 

(1) A legislação reservada à Federação, prevista no artigo 134 
§4 e no artigo 135 §5, também pode determinar que, no 
todo ou em parte, não terão de ser cumpridos 
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1. compromissos do Reich, assim como compromissos do 
antigo Estado da Prússia e outras entidades e institui-
ções de direito público não mais existentes, 

2. compromissos da Federação ou de outras entidades e 
instituições de direito público, que estejam ligadas à 
transferência de bens segundo os artigos 89, 90, 134 e 
135, e compromissos destas entidades jurídicas, que 
sejam baseados em medidas das entidades jurídicas 
mencionadas na alínea 1, 

3. compromissos dos Estados e municípios (associações 
de municípios), que tenham sido consequência de me-
didas tomadas por estas entidades jurídicas, antes de 
1º de agosto de 1945, para a execução de disposições 
das potências de ocupação ou para a eliminação de um 
estado de emergência causado pela guerra, no âmbito 
de funções administrativas de competência do Reich 
ou delegadas pelo Reich. 

(2) O §1 será aplicado por analogia aos compromissos da Re-
pública Democrática Alemã ou de suas entidades jurídicas, 
assim como aos compromissos da Federação e de outras en-
tidades e instituições de direito público, relacionados com 
a transferência dos bens da República Democrática Alemã 
à Federação, aos Estados e municípios, e os compromissos 
que sejam baseados em medidas da República Democrática 
Alemã ou de suas entidades jurídicas. 

Artigo 136 
[Primeira reunião do Conselho Federal] 

(1) O Conselho Federal se reunirá, pela primeira vez, no mes-
mo dia da primeira reunião do Parlamento Federal. 

(2) Até a eleição do primeiro Presidente Federal, as suas fun-
ções serão exercidas pelo presidente do Conselho Federal. 
Não lhe cabe o direito de dissolver o Parlamento Federal. 
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Artigo 137 
[Elegibilidade de funcionários públicos] 

(1) A elegibilidade dos funcionários públicos, empregados do 
serviço público, soldados profissionais, soldados voluntá-
rios temporários e juízes na Federação, nos Estados e nos 
municípios poderá ser limitada por lei. 

(2) Para a eleição do primeiro Parlamento Federal, da primeira 
Assembleia Federal e do primeiro Presidente Federal da 
República Federal da Alemanha será válida a lei eleitoral a 
ser aprovada pelo Conselho Parlamentar. 

(3) A competência atribuída pelo artigo 41 §2 ao Tribunal 
Constitucional Federal será exercida, até a sua constituição, 
pelo Tribunal Superior Alemão da Zona Econômica Unida, 
o qual tomará decisões de acordo com a sua ordem proces-
sual. 

Artigo 138 
[Tabelionato sul-alemão] 
As modificações das instituições notariais existentes 
nos Estados de Baden, Baviera, Württemberg-Baden e 
Württemberg-Hohenzollern requerem a aprovação dos 
governos desses Estados. 

Artigo 139 
[Continuidade das prescrições legais de desnazificação] 
As prescrições legais adotadas para a “libertação do povo 
alemão do nazismo e do militarismo” não serão tangidas 
pelas disposições desta Lei Fundamental. 

Artigo 140 
[Direitos das comunidades religiosas] 
As disposições dos artigos 136, 137, 138, 139 e 141 da 
Constituição Alemã de 11 de agosto de 1919 são partes 
integrantes desta Lei Fundamental. 
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Artigo 141 
[«Cláusula de Bremen»] 
O artigo 7 §3, primeira frase, não será aplicado nos Estados 
onde, em 1º de janeiro de 1949, vigorava regulamento dis-
tinto na legislação estadual. 

Artigo 142 
[Direitos fundamentais nas Constituições dos Estados] 
Sem prejuízo do que se determina no artigo 31, ficam em 
vigor também as disposições das Constituições estaduais 
que garantam direitos fundamentais, de acordo com os 
artigos 1 a 18 desta Lei Fundamental. 

Artigo 142 a (revogado) 

Artigo 143 
[Prazo de validade das divergências] 

(1) O direito nos territórios mencionados no artigo 3 do Trata-
do da Unificação poderá divergir das determinações desta 
Lei Fundamental até no mais tardar o dia 31 de dezem-
bro de 1992, apenas na medida e enquanto não se puder 
lograr ainda para as diferentes situações uma completa 
adaptação à ordem estabelecida pela Lei Fundamental. As 
divergências não podem violar o artigo 19 §2 e têm de ser 
compatíveis com os princípios mencionados no artigo 79 
§3. 

(2) Divergências dos capítulos II, VIII, VIIIa, IX , X e X I serão 
permitidas, no mais tardar, até o dia 31 de dezembro de 
1995. 

(3) Independente do §1 e do §2, o artigo 41 do Tratado da 
Unificação e os regulamentos para a sua realização também 
serão mantidos, na medida em que prevêem que não mais 
serão desfeitas as intervenções nas propriedades no territó-
rio mencionado no artigo 3 desse Tratado. 
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Artigo 143 a 
[Legislação exclusiva sobre as ferrovias federais] 

(1) A Federação tem a competência de legislação exclusiva 
sobre todas as matérias resultantes da transformação das 
ferrovias federais com administração própria federal em 
empresas da economia privada. Aplicar-se-á, no que couber, 
o § 5 do artigo 87e. Por lei, os funcionários das ferrovias 
federais podem ser postos à disposição de uma ferrovia 
da Federação, organizada como empresa privada, salva-
guardando-se sua posição jurídica e a responsabilidade da 
autoridade pública competente. 

(2) A Federação executa as leis previstas no §1. 
(3) Cabe à Federação, até o dia 31 de dezembro de 1995, o 

cumprimento das tarefas no setor do transporte ferroviário 
regional de pessoas das ferrovias federais de até agora. 
Isto é válido também para as tarefas correspondentes da 
administração dos transportes ferroviários. A matéria será 
regulada por uma lei federal, que requer a aprovação do 
Conselho Federal. 

Artigo 143 b 
[Transformação do Correio Federal Alemão] 

(1) O patrimônio fideicomisso do Correio Federal Alemão será 
transformado em empresas de direito privado, segundo os 
critérios estabelecidos numa lei federal. A Federação tem 
competência de legislação exclusiva em todas as matérias 
daí resultantes. 

(2) Os direitos exclusivos da Federação, existentes antes da 
transformação, podem ser outorgados num período transitó-
rio, por lei federal, às empresas surgidas do SERVIÇO 
POSTAL do Correio Federal Alemão e da TELECOMU-
NICAÇÃO do Correio Federal Alemão. A Federação só 
poderá ceder a maioria das ações das empresas surgidas 
do SERVIÇO POSTAL do Correio Federal Alemão depois 
de transcorridos cinco anos da entrada em vigor da lei. 
Isto requer uma lei federal com a aprovação do Conselho 
Federal. 
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(3) Os funcionários públicos federais que prestam serviço no 
Correio Federal Alemão serão empregados pelas empresas 
privadas, mantendo-se sua posição jurídica e a responsabi-
lidade do empregador público. As empresas executam as 
funções de empregador. A matéria será regulamentada por 
uma lei federal. 

Artigo 143 c 
[Compensações pela abolição de tarefas comuns] 

(1) A partir de 1º de janeiro de 2007 até 31 de dezembro de 
2019, caberá aos Estados contribuições anuais do orça-
mento da Federação, pela supressão das tarefas comuns na 
ampliação e nova construção de universidades, incluindo 
clínicas universitárias e planejamento da educação, assim 
como pelo fim das cotas de financiamento da Federação, 
causado pela supressão das ajudas financeiras para a 
melhora da situação de transporte nos municípios e para o 
fomento das moradias sociais. Até 31 de dezembro de 2013, 
essas contribuições serão calculadas com base na média das 
cotas de financiamento da Federação no período de referên-
cia de 2000 até 2008. 

(2) As contribuições segundo o §1 serão distribuídas entre os 
Estados, até 31 de dezembro de 2013, da seguinte forma: 
1. como valores fixos anuais, cujo montante será calcula-

do segundo a cota média de cada Estado no período de 
2000 até 2003; 

2. vinculados às finalidades respectivas no âmbito das 
tarefas anteriores de financiamento misto. 

(3) A Federação e os Estados verificarão até o final de 2013 até 
que ponto os recursos financeiros destinados aos Estados, 
segundo o §1, ainda são adequados e necessários para o 
cumprimento das tarefas dos Estados. A partir de 1º de 
janeiro de 2014, será suprimida a vinculação de finalidades, 
prevista no §2, alínea 2, para as contribuições previstas 
no §1; permanece a vinculação do volume médio a fins de 
investimento. Os acordos do Pacto de Solidariedade II não 
são afetados. 
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(4) A matéria será regulamentada por uma lei federal, que 
requer a aprovação do Conselho Federal. 

Artigo 143 d 
[Regras transitórias no âmbito das ajudas de consolidação] 

(1) Os Artigos 109 e 115, na versão vigente até 31 de julho de 
2009, serão aplicados pela última vez no exercício orça-
mentário de 2010. Os Artigos 109 e 115, na versão vigente a 
partir de 1º de agosto de 2009, serão aplicados pela primeira 
vez no exercício orçamentário de 2011; não são afetadas 
as autorizações de crédito existentes em 31 de dezembro 
de 2010 para patrimônios fideicomissos já estabelecidos. 
No período de 1º de janeiro de 2011 até 31 de dezembro de 
2019, os Estados podem divergir das disposições do Artigo 
109, §3, de acordo com regulamentos vigentes da legislação 
estadual. Os orçamentos dos Estados devem ser estruturados 
de maneira a que a disposição do Artigo 109, §3, frase 5, seja 
cumprida no exercício orçamentário de 2020. No período de 
1º de janeiro de 2011 até 31 de dezembro de 2015, a Federa-
ção pode divergir da disposição do Artigo 115, §2, frase 2. 
A redução do déficit existente deverá começar no exercício 
orçamentário de 2011. Os orçamentos anuais devem ser es-
truturados de maneira a que seja cumprida a disposição do 
Artigo 115, §2, frase 2, no exercício orçamentário de 2016; a 
matéria será regulamentada por uma lei federal. 

(2) Aos Estados Berlim, Bremen, Sarre, Saxônia-Anhalt e 
Schleswig-Holstein podem ser concedidos recursos de con-
solidação do orçamento da Federação no período de 2011 
até 2019, num valor total de 800 milhões de euros anuais, 
como ajuda para a observância das disposições do Artigo 
109, §3, a partir de 1º de janeiro de 2020. Desse montante 
cabem 300 milhões de euros a Bremen, 260 milhões de 
euros ao Sarre e 80 milhões de euros respectivamente a Ber-
lim, Saxônia-Anhalt e Schleswig-Holstein. As ajudas serão 
concedidas com base num acordo administrativo regula-
mentado por uma lei federal, com a aprovação do Conselho 
Federal. A concessão das ajudas está condicionada a uma 
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completa redução dos déficits de financiamento até o fim do 
ano de 2020. Os pormenores, em especial as etapas anuais 
de redução dos déficits de financiamento, a fiscalização da 
redução dos déficits de financiamento através do Conselho 
de Estabilidade, bem como as consequências no caso da 
inobservância das etapas de redução, serão regulamentados 
através de lei federal com a aprovação do Conselho Federal 
e através de acordo administrativo. Fica proibida a con-
cessão simultânea de ajudas de consolidação e ajudas de 
saneamento, em razão de emergência orçamentária extrema. 

(3) A sobrecarga financeira resultante da concessão de ajudas 
de consolidação será assumida meio a meio pela Federação 
e os Estados, estes com recursos da sua participação no 
imposto sobre o faturamento. A matéria será regulamentada 
por lei federal, com a aprovação do Conselho Federal. 

(4) Como auxílio ao futuro cumprimento autônomo dos requi-
sitos do Artigo 109, §3, a partir de 1º de janeiro de 2020, os 
Estados de Bremen e do Sarre podem receber da Federação 
uma ajuda de saneamento no total de 800 milhões de euros 
por ano. Os Estados tomam para isso medidas de redução 
do endividamento excessivo e de fortalecimento da força 
econômica e financeira. Os detalhes serão regulamentados 
por uma lei federal que exige a aprovação do Conselho 
Federal. É excluída a concessão simultânea de ajuda de 
saneamento e de ajuda de saneamento em decorrência de 
extrema emergência orçamentária. 

Artigo 143 e 
[Autoestradas federais, conversão da gestão de tarefas] 

(1) Divergindo do Artigo 90, §2, as autoestradas da Repúbli-
ca Federal da Alemanha são administradas em gestão de 
tarefas, até o mais tardar 31 de dezembro de 2020, pelos 
Estados ou entidades administrativas autônomas compe-
tentes, nos termos do direito estadual. A Federação regula a 
conversão da gestão de tarefas em administração federal, de 
acordo com o Artigo 90, §2 e §4, através de lei federal com 
a aprovação do Conselho Federal. 
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(2) A pedido de um Estado, a ser apresentado até 31 de de-
zembro de 2018, e divergindo do Artigo 90, §4, a Fede-
ração assume na administração federal, a partir de 1º de 
janeiro de 2021, as demais estradas federais de trânsito de 
longa distância, se estiverem localizadas no território desse 
Estado. 

(3) Por lei federal, que requer a aprovação do Conselho 
Federal, pode ser estipulado que um Estado, mediante 
solicitação, assuma em lugar do Governo Federal e sob as 
condições em que tal transferência pode ocorrer, a tarefa de 
planejamento e de aprovação dos planos e para a constru-
ção e modificação de autoestradas federais e demais estra-
das federais de trânsito de longa distância, que a Federação 
havia assumido anteriormente na administração federal, de 
acordo com o Artigo 90, §4, ou com o Artigo 143e, §2. 

Artigo 143 f  
[Relações financeiras federais] 
O Artigo 143d, a lei de compensação financeira entre a 
Federação e os Estados, bem como demais leis aprovadas 
com base no Artigo 107, §2, na sua versão em vigor a partir 
de 1º de janeiro de 2020, serão revogados se, após 31 de 
dezembro de 2030, o Governo Federal, o Parlamento Fe-
deral ou pelo menos três Estados em conjunto solicitarem 
negociações sobre uma reorganização das relações finan-
ceiras federais e com a expiração do prazo de cinco anos, 
após a notificação do Presidente Federal sobre o pedido 
de negociação do Governo Federal, do Parlamento Federal 
ou dos Estados, nenhuma reorganização legal das relações 
financeiras federais tiver entrado em vigor. A data da revo-
gação deverá ser anunciada no Diário Oficial Federal. 

Artigo 143 g  
[Prorrogação do Artigo 107] 
Para regular a distribuição da receita tributária, da com-
pensação financeira dos Estados e das subvenções comple-
mentares federais até 31 de dezembro de 2019, continuará 
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sendo aplicado o Artigo 107 na sua versão válida até a 
entrada em vigor da lei de 13 de julho de 2017, de alteração 
da Lei Fundamental. 

Artigo 144 
[Aprovação da Lei Fundamental] 

(1) Esta Lei Fundamental requer a aprovação pelas represen-
tações parlamentares em dois terços dos Estados alemães, 
onde deverá vigorar. 

(2) Quando a aplicação desta Lei Fundamental estiver sujeita 
a limitações em qualquer um dos Estados enumerados no 
artigo 23 ou numa parte dos mesmos, o Estado ou a sua 
parte terão o direito de enviar representante ao Parlamento 
Federal, segundo o artigo 38, e ao Conselho Federal, segun-
do o artigo 50. 

Artigo 145 
[Promulgação da Lei Fundamental] 

(1) O Conselho Parlamentar constata em sessão pública, com a 
participação dos deputados da Grande Berlim, a aprovação 
desta Lei Fundamental, sanciona-a e promulga-a. 

(2) Esta Lei Fundamental entra em vigor ao final do dia da sua 
promulgação. 

(3) A Lei Fundamental deverá ser publicada no Diário Oficial 
da Federação. 

Artigo 146 
[Prazo de vigência da Lei Fundamental] 
Esta Lei Fundamental que, após a consumação da unidade 
e da liberdade da Alemanha, é válida para todo o povo 
alemão, deixará de vigorar no dia em que entrar em vigor 
uma Constituição, que tenha sido adotada em livre arbítrio 
por todo o povo alemão. 



 

 

Extrato da Constituição Alemã de 
11 de agosto de 1919 

(Constituição de Weimar) 
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Religião e sociedades religiosas 

Artigo 136 
(da Constituição de Weimar) 

(1) O exercício da liberdade religiosa não condiciona ou res-
tringe os direitos e obrigações civis e políticos da pessoa. 

(2) O gozo de direitos civis e políticos, assim como a admissi-
bilidade a cargos públicos são independentes da confissão 
religiosa. 

(3) Ninguém é obrigado a manifestar o seu credo religioso. As 
autoridades só terão o direito de averiguar a filiação numa 
comunidade religiosa, quando dela dependerem direitos e 
obrigações, ou quando o exija um levantamento estatístico 
estatuído por lei. 

(4) Ninguém pode ser compelido a ato ou cerimônia religiosa, 
ou a participar em exercícios religiosos, ou a pronunciar 
uma fórmula religiosa de juramento. 

Artigo 137 
(da Constituição de Weimar) 

(1) Não existe uma Igreja do Estado. 
(2) Fica garantida a liberdade de associação em sociedades 

religiosas. A união de sociedades religiosas dentro do Reich 
não está sujeita a quaisquer restrições. 

(3) Toda a sociedade religiosa regulamenta e administra os seus 
assuntos independentemente, no âmbito da legislação em 
vigor para todos. Ela confere os seus cargos sem a interven-
ção do Estado ou da comunidade civil. 

(4) As sociedades religiosas adquirem a personalidade jurídica 
segundo as disposições gerais do direito civil. 

(5) As sociedades religiosas, que anteriormente eram instituições 
de direito público, continuam a sê-lo. Às outras sociedades 
religiosas devem conceder-se os mesmos direitos, se o solici-
tarem, sempre que pelo seu estatuto e pelo número de mem-
bros atestem seu caráter permanente. Caso várias sociedades 
religiosas de direito público se reunirem numa entidade, esta 
se tornará também uma instituição de direito público. 
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(6) As sociedades, que forem instituições de direito público, 
têm o direito de cobrar impostos, de acordo com as disposi-
ções legais dos Estados, com base nas listas de contribuin-
tes civis. 

(7) As associações que tenham por fim promover, em comuni-
dade, uma crença filosófica serão equiparadas às sociedades 
religiosas. 

(8) Se para o cumprimento destas disposições for necessária 
outra regulamentação, esta cairá no âmbito da legislação 
dos Estados. 

Artigo 138 
(da Constituição de Weimar) 

(1) As prestações de serviços estatais a sociedades religiosas, 
em virtude de lei, tratado ou título jurídico especial, pas-
sam a ser regidas pela legislação dos Estados. Os princípios 
correspondentes são estabelecidos pelo Reich. 

(2) Serão garantidos a propriedade e os demais direitos das so-
ciedades e associações religiosas sobre institutos, fundações 
e outros bens destinados ao culto, ao ensino e à beneficên-
cia. 

Artigo 139 
(da Constituição de Weimar) 
O domingo e os dias feriados reconhecidos pelo Estado 
continuam a ser protegidos pela lei, como dias de descanso 
do trabalho e de recolhimento espiritual. 

Artigo 141 
(da Constituição de Weimar) 
Sempre que no exército, nos hospitais, nos estabelecimen-
tos penais ou em qualquer outro estabelecimento público 
existir a necessidade de culto religioso e assistência espi-
ritual, será permitido às sociedades religiosas exercer atos 
religiosos, devendo, contudo, abster-se de toda a coerção. 
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German Civil Code 

 

BGB 

 
of 18 August 1896 
 
Civil Code in the version promulgated on 2 January 2002 (Federal Law Gazette [Bundesgesetzblatt] I 
p. 42, 2909; 2003 I p. 738), last amended by Article 2 (16) of the statute of 19 February 2007 (Federal 
Law Gazette [Bundesgesetzblatt] I p. 122) 
 
Version: New version by promulgation of 2 January 2002 I 42, 2909; 2003, 738; 

last amended by statute of 4 December 2008 I 2586 

 
This statute serves to transpose into national law the following directives: 
1. Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of 

equal treatment for men and women as regards access to employment, vocational training 
and promotion, and working conditions (OJ L 39 of 14 February 1976, p. 40), 

2. Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the 
Member States relating to the safeguarding of employees’ rights in the event of transfers of 
undertakings, businesses or parts of businesses (OJ L 61 of 5 March 1977, p. 26), 

3. Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of 
contracts negotiated away from business premises (OJ L 372 of 31 December 1985, p. 31), 

4. Council Directive 87/102/EEC for the approximation of the laws, regulations and administrative 
provisions of the Member States concerning consumer credit (OJ L 42 of 12 February 1987, p. 
48, last amended by Directive 98/7/EC of the European Parliament and of the Council of 16 
February 1998 amending Directive 87/102/EEC for the approximation of the laws, regulations 
and administrative provisions of the Member States concerning consumer credit (OJ L 101 of 
1 April 1998, p. 17), 

5. Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and 
package tours (OJ L 158 of 23 June 1990, p. 59), 

6. Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (OJ L 95 of 
21 April 1993, p. 29), 

7. Directive 94/47/EC of the European Parliament and of the Council of 26 October 1994 on the 
protection of purchasers in respect of certain aspects of contracts relating to the purchase of 
the right to use immovable properties on a timeshare basis (OJ L 280 of 29 October 1994, p. 
82), 

8. Directive 97/5/EC of the European Parliament and of the Council of 27 January 1997 on cross-
border credit transfers (OJ L 43 of 14 February 1997, p. 25), 

9. Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the 
protection of consumers in respect of distance contracts (OJ L 144 of 4 June 1997, p. 19), 

10. Articles 3 to 5 of Directive 98/26/EC of the European Parliament and of the Council of 19 May 
1998 on settlement finality in payment and securities settlement systems (OJ L 166 of 11 June 
1998, p. 45), 
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11. Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on 
certain aspects of the sale of consumer goods and associated guarantees (OJ L 171 of 7 July 
1999, p. 12), 

12. Articles 10, 11 and 18 of Directive 2000/31/EC of the European Parliament and of the Council 
of 8 June 2000 on certain legal aspects of information society services, in particular electronic 
commerce, in the Internal Market (“Directive on electronic commerce” OJ L 178 of 17 July 
2000, p. 1), 

13. Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on 
combating late payment in commercial transactions (OJ L 200 of 8 August 2000, p. 35). 

 

 

Book 1 

General Part 

Division 1 

Persons 

Title 1 

Natural persons, consumers, entrepreneurs 

Section 1 
Beginning of legal capacity 

The legal capacity of a human being begins on the completion of birth. 

Section 2 
Beginning of majority 

Majority begins at the age of eighteen. 

Sections 3 - 6 

(repealed) 

Section 7 
Residence; establishment and termination 

(1) A person who settles permanently in a place establishes his residence in that place. 

(2) There may be a residence in more than one place at the same time. 

(3) Residence is terminated if the person abandons the place of residence with the intention of giving it 

up. 

Section 8 
Residence of persons who lack full capacity to contract 

(1) A person who is not capable of contracting or who has limited capacity to contract can neither 

establish nor terminate residence without the consent of his legal representative. 

(2) A minor who is or has been married may independently establish and terminate residence. 
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Section 9 
Residence of a soldier 

(1) A soldier has his residence in his garrison. The residence of a soldier who has no garrison within 

the country is deemed to be his last garrison within the country. 

(2) These provisions do not apply to soldiers who are merely doing compulsory military service or who 

cannot independently establish residence. 

Section 10 

(repealed) 

Section 11 
Residence of a child 

A minor child shares the residence of its parents; it does not share the residence of a parent who lacks 

the right to care for the person of the child. If neither parent has the right to care for the person of the 

child, the child shares the residence of the person who has this right. The child retains the residence 

until it validly abandons it. 

Section 12 
Right to a name 

If the right of a person to use a name is disputed by another person, or if the interest of the person 

entitled to the name is injured by the unauthorised use of the same name by another person, the 

person entitled may require the other to remove the infringement. If further infringements are to be 

feared, the person entitled may seek a prohibitory injunction. 

Section 13 
Consumer*) 

A consumer means every natural person who enters into a legal transaction for a purpose that is 

outside his trade, business or profession. 

*) Official note: These provisions serve to implement the directives set out above under numbers 3, 4, 6, 7, 9 and 11. 

Section 14 
Entrepreneur*) 

(1) An entrepreneur means a natural or legal person or a partnership with legal personality who or 

which, when entering into a legal transaction, acts in exercise of his or its trade, business or 

profession. 

(2) A partnership with legal personality is a partnership that has the capacity to acquire rights and to 

incur liabilities. 

*) Official note: These provisions serve to implement the directives set out above under numbers 3, 4, 6, 7, 9 and 11. 

Sections 15 - 20 

(repealed) 
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Title 2 

Legal persons 

Subtitle 1 

Associations 

Chapter 1 

General provisions 

Section 21 
Non-commercial association 

An association whose object is not commercial business operations acquires legal personality by entry 

in the register of associations of the competent local court [Amtsgericht]. 

Section 22 
Commercial association 

An association whose object is commercial business operations acquires legal personality, for lack of 

special provisions under Reich law, by state grant. The grant is in the power of the state [Bundesstaat] 

in whose territory the association has its seat. 

Section 23 
Foreign association 

An association whose seat is not in a state [Bundesstaat] may, for lack of special provisions under 

Reich law, be granted legal personality by a resolution of the Federal Council [Bundesrat]*) . 

*) Under Article 129 of the Basic Law [Grundgesetz], the Federal Minister of the Interior [Bundesminister des Innern] is now competent. 

Section 24 
Seat 

The seat of an association, unless otherwise provided, is the place where the management is 

conducted. 

Section 25 
Constitution 

The constitution of an association with legal personality is, to the extent that it is not based on the 

following provisions, determined by the articles of association. 

Section 26 
Board; representation 

(1) An association must have a board. The board may consist of more than one person. 

(2) The board represents the association in court and out of court; it has the status of a legal 

representative. The extent of its power of agency may be restricted by the articles of association with 

effect against third parties. 
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Section 27 
Appointment of and management by the board 

(1) The appointment of the board is by resolution of the general meeting. 

(2) The appointment is revocable at any time, notwithstanding the claim to payment in conformity with 

contract. The revocability may be restricted by the articles of association to the case where there is a 

compelling reason for the revocation; such a reason includes without limitation a gross breach of duty 

or inability to effect proper management. 

(3) The management by the board is governed by the provisions on mandate in sections 664 to 670 

with the necessary modifications. 

Section 28 
Passing of resolutions and representation 

(1) If the board consists of more than one person, resolutions are passed under the provisions of 

sections 32 and 34, which govern the resolutions of the members of the association. 

(2) If a declaration of intent is to be made to the association, it is sufficient for it to be made to a 

member of the board. 

Section 29 
Emergency appointment by local court [Amtsgericht] 

To the extent that the board is lacking the necessary members, they are to be appointed, in urgent 

cases, for the period until the defect is corrected, on the application of a person concerned, by the 

local court [Amtsgericht] that keeps the register of associations for the district in which the association 

has its seat. 

Section 30 
Special representatives 

It may be provided by the articles of association that, in addition to the board, special representatives 

are to be appointed for particular transactions. In case of doubt, the power of agency of such a 

representative extends to all legal transactions that the sphere of business allocated to him normally 

entails. 

Section 31 
Liability of an association for organs 

The association is liable for the damage to a third party that the board, a member of the board or 

another constitutionally appointed representative causes through an act committed by it or him in 

carrying out the business with which it or he is entrusted, where the act gives rise to a liability in 

damages. 
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Section 32 
General meeting; passing of resolutions 

(1) The affairs of the association, to the extent that they are not to be attended to by the board or 

another organ of the association, are dealt with by resolution in a meeting of the members. In order for 

the resolution to be valid, it is necessary for the subject to be stated when the meeting is convened. 

The resolution is decided by the majority of the members present. 

(2) Even without a meeting of the members, a resolution is valid if all members declare their approval 

of the resolution in writing. 

Section 33 
Amendment of articles of association 

(1) A resolution containing an amendment of the articles of association must have a majority of three 

quarters of the members present. In order to alter the objects of the association, the approval of all 

members is necessary; the approval of the members not present must be declared in writing. 

(2) If the legal personality of the association results from a grant, state ratification is necessary for 

every amendment of the articles of association, or, if the grant was made by the Federal Council 

[Bundesrat], the ratification of the Federal Council [Bundesrat]*). 

*) Under Article 129 of the Basic Law [Grundgesetz], the Federal Minister of the Interior [Bundesminister des Innern] is now competent. 

Section 34 
Exclusion from voting 

A member has no right to vote if the resolution concerns entering into a legal transaction with him or 

commencing or disposing of litigation between him and the association. 

Section 35 
Special rights 

Special rights of a member may not be adversely affected by a resolution of the general meeting 

without his approval. 

Section 36 
Convening of the general meeting 

(1) The general meeting is to be convened in the cases laid down in the articles of association and 

when the interests of the association require it. 
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Section 37 
Convening a meeting at the request of a minority 

(1) The general meeting is to be convened if the proportion of the membership laid down in the articles 

of association or, in the absence of a provision, one-tenth of the members call in writing for a meeting 

to be convened, stating the purpose and the reasons. 

(2) If the request is not granted, the local court [Amtsgericht] may authorise the members who made 

the request to convene the meeting; it may make orders on the conduct of the chairmanship at the 

meeting. The court with jurisdiction is the local court [Amtsgericht] that keeps the register of 

associations for the district in which the association has its seat. The authorisation must be referred to 

in the notice convening the meeting. 

Section 38 
Membership 

Membership is not transferable and not inheritable. The exercise of membership rights cannot be 

entrusted to another person. 

Section 39 
Leaving the association 

(1) The members have the right to leave the association. 

(2) The articles of association may specify that leaving is admissible only at the end of a business year 

or only after a notice period; the maximum notice period is two years. 

Section 40 
Flexible provisions 

The provisions of section 27 (1) and (3), section 28 (1) and sections 32, 33 and 38 do not apply where 

otherwise provided by the articles of association. 

Section 41 
Dissolution of the association 

An association may be dissolved by resolution of the general meeting. The resolution must have a 

majority of three-quarters of the members present, unless otherwise provided in the articles of 

association. 
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Section 42 
Insolvency 

(1) An association is dissolved by the commencement of insolvency proceedings. If the proceedings 

are discontinued on the application of the debtor or terminated after the confirmation of an insolvency 

plan that provides for the association to continue in existence, the general meeting may pass a 

resolution that the association is to continue in existence. The articles of association may provide that, 

if insolvency proceedings are commenced, the association is to continue as an association without 

legal personality; in this case too, if the requirements of sentence two above are satisfied, a resolution 

may be passed to continue the association as an association with legal personality. 

(2) If an association is insolvent or is overindebted, the board must petition for the commencement of 

insolvency proceedings. If there is delay in petitioning, the members of the board who are at fault are 

responsible to the creditors for the damage resulting from this; they are liable as joint and several 

debtors. 

Section 43 
Deprivation of legal personality 

(1) An association can be deprived of its legal personality if it endangers the common good by an 

unlawful resolution of the general meeting or by unlawful conduct of the board. 

(2) An association whose objects under its articles of association are not commercial business 

operations may be deprived of legal personality if it pursues such objects. 

(3) (repealed) 

(4) An association whose legal personality is the result of a grant can be deprived of its legal 

personality if it pursues objects different from those in the articles of association. 

Section 44 
Jurisdiction and proceedings 

(1) The jurisdiction and the proceedings in the cases set out in section 43 are decided under the law of 

the Land in which the association has its seat. 

(2) If the legal personality results from a grant by the Federal Council [Bundesrat], the deprivation is by 

a resolution of the Federal Council [Bundesrat]*). 

*) Under Article 129 of the Basic Law [Grundgesetz], the Federal Minister of the Interior [Bundesminister des Innern] is now competent. 
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Section 45 
Devolution of the assets of the association 

(1) On the dissolution of the association or its deprivation of legal personality, the assets devolve on 

the persons specified in the articles of association. 

(2) The articles of association may provide that the persons entitled to receive the assets are specified 

by a resolution of the general meeting or by another organ of the association. If the objects of the 

association are not commercial business operations, the general meeting may, even without such a 

provision, allocate the assets to a public foundation or institution. 

(3) If no persons entitled are specified, then if according to its articles the association exclusively 

served the interests of its members, the assets pass in equal shares to the members at the date of the 

dissolution or the deprivation of legal personality, and failing this to the treasury of the state 

[Bundesstaat] in whose territory the association had its seat. 

Section 46 
Devolution on the treasury 

If the assets of the association devolve on the treasury, the provisions on an inheritance that devolves 

on the treasury as the heir on intestacy apply with the necessary modifications. The treasury shall if 

possible use the assets in a manner corresponding to the objects of the association. 

Section 47 
Liquidation 

If the assets of the association do not devolve on the treasury, there must be a liquidation, unless 

insolvency proceedings have commenced with regard to the assets of the association. 

Section 48 
Liquidators 

(1) The liquidation is effected by the board. Other persons may also be appointed as liquidators; the 

appointment is governed by the provisions for the appointment of the board. 

(2) The liquidators have the legal status of the board, unless the purpose of the liquidation leads to a 

different conclusion. 

(3) If there is more than one liquidator, their resolutions require a unanimous vote unless otherwise 

provided. 
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Section 49 
Duties of the liquidators 

(1) The liquidators must complete the current business, collect the receivables, convert the rest of the 

assets into cash, satisfy the creditors and pay out the surplus to those entitled to receive it. In order to 

complete transactions that are in progress, the liquidators may also enter into new transactions. The 

collection of receivables and the conversion of the rest of the assets into cash may be omitted to the 

extent that these measures are not necessary to satisfy the creditors or to distribute the surplus 

among those entitled to receive it. 

(2) The association is deemed to continue in existence until the end of the liquidation if the purpose of 

the liquidation requires this. 

Section 50 
Public notice of the association in liquidation 

(1) The dissolution of the association or its deprivation of legal personality must be announced by the 

liquidators in a public notice. In the notice, the creditors must be requested to register their claims. The 

public notice is made through the newspaper specified in the articles of association for this purpose. 

Public notice is deemed to have been made at the end of the second day after the publication or first 

publication. 

(2) Known creditors must be requested by special invitation to register their claims. 

Section 50a 
Newspaper for notices 

If an association has not specified a newspaper in the articles of association, or if the newspaper 

specified for notices has ceased publication, notices of the association must be published in the 

newspaper that is specified for public notices of the local court [Amtsgericht] in whose district the 

association has its seat. 

Section 51 
One-year waiting period 

The property may not be paid out to the persons entitled to receive it until a year has passed after the 

announcement by public notice of the dissolution of the association or the deprivation of legal 

personality. 

Section 52 
Security for creditors 

(1) If a known creditor does not register his claim, the amount owed, if the right to deposit exists, must 

be deposited for the creditor. 

(2) If the discharge of an obligation is not possible at the time, or if an obligation is disputed, the 

property may be distributed to the persons entitled to receive it only if security is provided to the 

creditor. 



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 11 of 605 

Section 53 
Liability in damages of the liquidators 

Liquidators who commit breaches of their duties under section 42 (2) and sections 50, 51 and 52 or 

who, before the satisfaction of the creditors, distribute assets to the persons entitled to receive are, if 

they are at fault, responsible to the creditors for the damage resulting from this; they are liable as joint 

and several debtors. 

Section 54 
Associations without legal personality 

Associations without legal personality are governed by the provisions on partnership. When a 

transaction is entered into with a third party in the name of such an association, the person acting is 

personally liable; if more than one person acts, they are liable as joint and several debtors. 

Chapter 2 

Registered associations 

Section 55 
Jurisdiction over entry in the register 

The entry of an association of the kind specified in section 21 above in the register of associations 

must be made at the local court [Amtsgericht] for the district in which the association has its seat. 

Section 55a 

Electronic register of associations 

(1) The Land governments may provide by statutory order that and to what extent the register of 

associations is maintained in electronic form as a computerised data file. It must be guaranteed that 

1. the principles of proper data processing are observed, in particular that precautions against a 

loss of data are taken, the necessary copies of the databases are kept current at least on a 

daily basis and the original databases and copies of them are kept in safe custody. 

2. the entries to be made are immediately entered into a memory and it remains permanently 

possible to reproduce their contents unchanged in readable form. 

3. the measures required by the schedule to section 126 (1) sentence 2 no. 3 of the Land 

Register Act [Grundbuchordnung] are taken. 

The Land governments may by statutory order transfer the authorisation under sentence 1 to the Land 

justice administration authorities. 

(2) Maintaining the register of associations in electronic as well as paper form includes creating and 

maintaining a list of the associations and other lists that are necessary to maintain the register of 

associations. 
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(3) The electronic register of associations takes the place of one page of the previous register as soon 

as the entries on this page have been entered in the memory intended for the entries in the register of 

associations and made available as the register of associations. A note of closure must be added to 

the corresponding pages of the previous register of associations. 

(4) An entry comes into effect as soon as it is entered in the memory intended for the register entries 

and its contents can be permanently reproduced unchanged and in readable form. There must be a 

verification, by a confirmation message or in another appropriate way, that these requirements are 

satisfied. Each entry should show the date on which it came into effect. 

(5) The documents filed with the register of associations may, in place of the original, also be 

preserved as reproductions on an image recording medium or on other data media, if it is guaranteed 

that the reproductions or the data can be made readable within a reasonable time. When the image 

recording or data medium is created, a written note is to be made confirming that its contents 

correspond to the original. 

(6) (repealed) 

(7) (repealed) 

Section 56 
Minimum number of members of the association 

The entry in the register should be made only if the number of members is at least seven. 

Section 57 
Minimum requirements of the articles of association 

(1) The articles of association must contain the objects, the name and the seat of the association and 

indicate that the association is to be registered. 

(2) The name should differ appreciably from the names of the registered associations in existence in 

the same place or in the same municipality. 

Section 58 
Recommended contents of the articles of association 

The articles of association should contain provisions: 

1. on becoming a member of the association and leaving it, 

2. on whether the members are to make contributions, and if so, in what amount, 

3. on the composition of the board, 

4. on the conditions under which the general meeting is to be convened, on the form of the 

convening and on the notarial recording of the resolutions. 
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Section 59 
Application for registration 

(1) The board must apply for the association to be registered. 

(2) The following must be attached to the application: 

1. the original articles of association and a copy, 

2. copies of the documents on the appointment of the board. 

(3) The articles of association should be signed by at least seven members and should state the date 

of their execution. 

Section 60 
Rejection of the application 

(1) If the requirements of sections 56 to 59 above have not been met, the application must be rejected 

by the local court [Amtsgericht], stating the reasons. 

(2) (repealed) 

Sections 61 - 63 

(repealed) 

Section 64 
Contents of the entry in the register of associations 

On entry in the register, the name and seat of the association, the date of the execution of the articles, 

the members of the board and their powers of representation are to be stated. 

Section 65 
Addition to name 

When the association is entered in the register, the name of the association is given the additional 

element “eingetragener Verein” [“registered association”]. 

Section 66 
Public notice 

(1) The local court [Amtsgericht] must publish the entry in the newspaper intended for its public 

notices. 

(2) The original articles of association must be marked with the certification of entry in the register and 

be returned. The copy is certified by the local court [Amtsgericht] and kept together with the other 

documents. 

Section 67 
Changes to the board 

(1) Every change to the board must be notified by the board for registration. A copy of the document 

about the change is to be attached to the notification. 

(2) Board members appointed by the court are entered in the register by the court at its own motion. 
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Section 68 
Protection of public confidence by the register of associations 

If a transaction is entered into between the previous members of the board and a third party, the 

change of the board can be used as a defence against the third party only if at the time when the legal 

transaction is entered into the change has been recorded in the register of associations or is known to 

the third party. If the change has been entered, the third party need not allow it to apply against him if 

he does not know of it and his lack of knowledge does not result from negligence. 

Section 69 
Evidence of composition of the board 

Evidence that the board consists of the persons entered in the register is furnished to public authorities 

in the form of a local court [Amtsgericht] certificate confirming the entry. 

Section 70 
Restriction of power of agency; passing resolutions 

The provisions of section 68 above also apply to provisions that restrict the scope of the power of 

agency of the board or that lay down different arrangements for the passing of resolutions by the 

board than the provision in section 28 (1) above. 

Section 71 
Amendments of the articles of association 

(1) Amendments of the articles of association are effective only when entered in the register of 

associations. The board must make notification of the amendment for entry in the register. The original 

resolution containing the amendment and a copy is to be attached to the notification of the 

amendment. 

(2) The provisions of sections 60, 64 and section 66 (2) apply with the necessary modifications. 

Section 72 
Certificate on number of members 

At the request of the local court [Amtsgericht] at any time, the board shall file a written confirmation 

completed by itself on the number of members of the association. 

Section 73 
Decrease in numbers of members 

(1) If the number of members of the association falls below three, the local court [Amtsgericht] shall, 

on an application by the board and, if the application is not made within three months, of its own 

motion, after hearing the board, deprive the association of legal personality. 

(2) (repealed) 
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Section 74 
Dissolution 

(1) The dissolution of the association and the deprivation of legal personality must be entered in the 

register of associations. If insolvency proceedings are commenced, no entry is made in the register. 

(2) If the association is dissolved by resolution of the general meeting or by the expiry of the time 

determined for the duration of the association, the board must notify the dissolution to be registered. In 

the former case, a copy of the resolution for dissolution must be attached to the notification. 

(3) If the association is deprived of legal personality under section 43 above, the entry must be made 

on a notice from the competent authority. 

Section 75 
Commencement of insolvency proceedings 

The commencement of insolvency proceedings is to be registered by the court of its own motion. The 

same applies to 

1. the reversal of the order opening the insolvency proceedings, 

2. the appointment of a provisional insolvency administrator, if in addition the debtor is generally 

enjoined from transferring assets or it is ordered that disposals by the debtor are effective only 

with the approval of the provisional administrator in insolvency proceedings, and the 

termination of such a protective measure, 

3. an order of self-management by the debtor and the reversal of this order, and an order that 

specific legal transactions of the debtor require approval, 

4. the discontinuance and termination of the proceedings and 

5. the monitoring of compliance with an insolvency plan and the termination of the monitoring. 

Section 76 
Entry of the liquidators in the register 

(1) The liquidators must be entered in the register of associations. The same applies to provisions that 

deviate from the provision in section 48 (3) in providing for the passing of resolutions by the 

liquidators. 

(2) The notification for registration must be made by the board, and in the case of later amendments 

by the liquidators. The notification for registration must state the extent of the power of agency of the 

liquidators. The notification for registration of the liquidators appointed by resolution of the general 

meeting must have attached to it a copy of the resolution, and the notification for registration of a 

provision on the passing of resolutions by the liquidators must have attached to it a copy of the 

document containing the provision. 

(3) Liquidators appointed by the court are entered in the register by the court of its own motion. 
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Section 77 
Form of notification 

The notifications for entry in the register of associations are to be made by the members of the board 

and by the liquidators by way of notarially certified statement. 

Section 78 
Assessment of coercive fines 

(1) The local court [Amtsgericht] may enjoin the members of the board to comply with the provisions of 

section 67 (1), section 71 (1), section 72, section 74 (2) and section 76 by imposing coercive fines. 

(2) In the same way, the liquidators may be enjoined to comply with the provisions of section 76. 

Section 79 
Inspection of the register of associations 

(1) Everyone is permitted to inspect the register of associations and the documents filed with the local 

court [Amtsgericht] by the association. A copy of the entries may be requested; on request, the copy 

must be certified. If the documents are kept in safe custody under section 55a (5), only a copy of the 

reproduction may be requested. The copy must be certified on request. Inspection of the original is 

permitted only if the applicant shows a justified interest in inspecting it. 

(2) The introduction of a computerised procedure enabling the data to be transmitted from electronic 

registers of associations by retrieval is admissible if it is guaranteed that 

1. the retrieval of data does not exceed the inspection permitted under subsection (1) above and 

2. the admissibility of the retrievals can be monitored on the basis of a log. 

The Länder may specify a nationwide electronic information and communication system for the 

proceedings. 

(3) The user must be informed that he can use the data transmitted only for information purposes. The 

competent agency must verify (e.g. by spot checks) whether there is evidence that the inspection 

permitted under sentence 1 above has been exceeded or transmitted data are being misused. 

(4) The competent agency may exclude a user from taking part in the computerised retrieval 

procedure if he endangers the functional reliability of the retrieval equipment, exceeds the inspection 

permitted under subsection 3 sentence 1 above or abuses transmitted data; the same applies in the 

case of imminent exceeding of the permissible inspection or imminent abuse. 

(5) The competent agency is the Land justice administration authority. The agency with local 

jurisdiction is the public authority in whose district the competent local court [Amtsgericht] is situated. 

This provision on jurisdiction may be varied by statutory order of the Land government. The Land 

government may transfer this authorisation to the Land justice administration authority by statutory 

order. The Länder may also agree to the jurisdiction being transferred to the competent agency of 

another Land. 
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Subtitle 2 

Foundations 

Section 80 
Formation of a foundation having legal personality 

(1) The creation of a foundation with legal personality requires an endowment transaction and the 

recognition of this by the competent public authority of the Land in which the foundation is to have its 

seat. 

(2) A foundation is to be recognised as having legal personality if the endowment transaction satisfies 

the requirements of section 81 (1) below, if the long-term and sustained achievement of the object of 

the foundation appears guaranteed and if the object of the foundation does not endanger the common 

good. 

(3) Provisions of the Land legislation on church foundations are unaffected. The same applies with the 

necessary modifications to foundations which Land legislation treats as equivalent to church 

foundations. 

Section 81 
Endowment transaction 

(1) A lifetime endowment transaction must be in writing. It must contain the binding declaration by the 

founder that he will dedicate assets to achieve an object specified by himself. The endowment 

transaction must give the foundation a charter with provisions on 

 1. the name of the foundation, 

 2. the seat of the foundation, 

 3. the objects of the foundation, 

 4. the assets of the foundation, 

 5. the composition of the foundation board. 

If the endowment transaction does not satisfy the requirements of sentence 3 above and if the founder 

is dead, section 83 sentences 2 to 4 apply with the necessary modifications. 

(2) Until the foundation is recognised as having legal personality, the founder has a right to revoke the 

endowment transaction. If an application has been made for recognition by the competent public 

authority, the revocation may be declared only to that public authority. The heir of the founder is not 

entitled to revoke the endowment transaction if the founder made the application to the competent 

public authority, or, if the endowment transaction was notarially recorded, the founder, at or after the 

notarial recording, instructed the notary to make the application. 
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Section 82 
Duty of founder to make transfers 

If the foundation is recognised as having legal personality, the founder has a duty to transfer to the 

foundation the assets promised in the endowment transaction. Rights that can be transferred by 

contract of transfer pass to the foundation on recognition, unless the endowment transaction indicates 

that the founder intended otherwise. 

Section 83 
Testamentary foundation 

If the endowment transaction is a testamentary disposition, the probate court must inform the 

competent public authority of this for the purpose of recognition, unless application is made by the heir 

or the executor. If the endowment transaction does not satisfy the requirements of section 81 (1) 

sentence 3, the foundation shall be given a charter or additions shall be made to an incomplete 

charter by the competent public authority before recognition; when this is done, the will of the founder 

is to be taken into account. The seat of a foundation, unless otherwise provided, is the place where 

the management is carried out. In case of doubt, the last residence of the founder within the country is 

deemed the seat. 

Section 84 
Recognition after the death of the founder 

If the foundation is recognised as having legal personality only after the death of the founder, then for 

the purpose of the endowment payments made by the founder it is deemed to have come into 

existence before his death. 

Section 85 
Constitution of foundation 

The constitution of a foundation, to the extent that it is not based on federal or Land legislation, is 

determined by the endowment transaction. 

Section 86 
Application of law on associations 

The provisions of sections 23 and 26 of section 27 (3) and of sections 28 to 31 and section 42 apply 

with the necessary modifications to foundations; but the provisions of section 27 (3) and of section 28 

(1) apply only to the extent that the constitution, in particular the administration of the foundation by a 

public authority, does not lead to a different conclusion. The provisions of section 28 (2) and of section 

29 do not apply to foundations whose administration is conducted by a public authority. 
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Section 87 
Change of objects; termination 

(1) If the objects of the foundation have become impossible to fulfil, or if they endanger the common 

good, the competent public authority may give the foundation another intended purpose or terminate 

it. 

(2) When the objects are altered, the intention of the founder should be taken into account, and in 

particular, it should be ensured that the income of the foundation assets is maintained for the group of 

persons that it was meant to benefit, as intended by the founder. The public authority may amend the 

constitution of the foundation to the extent that the alteration of the objects requires this. 

(3) Before the objects are altered and the constitution is changed, the board of the foundation should 

be heard. 

Section 88 
Devolution of property 

When the foundation ceases to exist, the property devolves on the persons specified in the 

constitution. If no persons entitled are specified, the property devolves on the treasury of the Land in 

which the foundation had its seat, or on another person entitled to receive under the law of this Land. 

The provisions of sections 46 to 53 apply with the necessary modifications. 

Subtitle 3 

Legal persons under public law 

Section 89 
Liability for organs; insolvency 

(1) The provision of section 31 applies with the necessary modifications to the treasury and to 

corporations, foundations and institutions under public law. 

(2) The same applies, to the extent that insolvency proceedings are admissible with regard to 

corporations, foundations and institutions under public law, to the provision of section 42 (2). 
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Division 2 

Things and animals 

Section 90 
Concept of the thing 

Only corporeal objects are things as defined by law. 

Section 90a 
Animals 

Animals are not things. They are protected by special statutes. They are governed by the provisions 

that apply to things, with the necessary modifications, except insofar as otherwise provided. 

Section 91 
Fungible things 

Fungible things as defined by law are movable things that in business dealings are customarily 

specified by number, measure or weight. 

Section 92 
Consumable things 

(1) Consumable things as defined by law are movable things whose intended use consists in 

consumption or in disposal. 

(2) Movable things are also regarded as consumable if they are part of a warehouse store or another 

aggregate of things whose intended use is the disposal of the individual things. 

Section 93 
Essential parts of a thing 

Parts of a thing that cannot be separated without one or the other being destroyed or undergoing a 

change of nature (essential parts) cannot be the subject of separate rights. 

Section 94 
Essential parts of a plot of land or a building 

(1) The essential parts of a plot of land include the things firmly attached to the land, in particular 

buildings, and the produce of the plot of land, as long as it is connected with the land. Seed becomes 

an essential part of the plot of land when it is sown, and a plant when it is planted. 

(2) The essential parts of a building include the things inserted in order to construct the building. 

Section 95 
Merely temporary purpose 

(1) The parts of a plot of land do not include things that are connected with the land only for a 

temporary purpose. The same applies to a building or other structure that is connected with a plot of 

land belonging to another by a person exercising a right over that land. 

(2) Things that are inserted into a building for a temporary purpose are not parts of the building. 

Section 96 
Rights as parts of a plot of land 

Rights that are connected with the ownership of a plot of land are regarded as parts of the plot of land. 
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Section 97 
Accessories 

(1) Accessories are movable things that, without being parts of the main thing, are intended to serve 

the economic purpose of the main thing and are in a spatial relationship to it that corresponds to this 

intention. A thing is not an accessory if it is not regarded as an accessory in business dealings. 

(2) The temporary use of a thing for the economic purpose of another thing does not give it the quality 

of an accessory. The temporary separation of an accessory from the main thing does not deprive it of 

the quality of an accessory. 

Section 98 
Commercial and agricultural inventory 

The following are intended to serve the economic purpose of the main thing: 

1. in the case of a building that is permanently equipped for commercial operations, in particular 

a mill, a smithy, a brewery or a factory, the machinery and other equipment intended for the 

business, 

2. in the case of a farm, the equipment and livestock intended for the commercial operations, the 

agricultural produce, to the extent that it is necessary to continue the farming until the time 

when it is expected that the same or similar produce will be obtained, and manure produced 

on the farm. 

Section 99 
Fruits 

(1) Fruits of a thing are the products of the thing and the other yield obtained from the thing in 

accordance with its intended use. 

(2) Fruits of a right are the proceeds that the right produces in accordance with its intended use, in 

particular, in the case of a right to extract component parts of the soil, the parts extracted. 

(3) Fruits are also the proceeds supplied by a thing or a right by virtue of a legal relationship. 

Section 100 
Emoluments 

Emoluments are the fruits of a thing or of a right and the benefits that the use of the thing or the right 

affords. 
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Section 101 
Division of fruits 

If a person is entitled to receive the fruits of a thing or of a right until a particular time or from a 

particular time on, he is entitled to the following, unless otherwise provided: 

1. the products and parts stated in section 99 (1), even if he is to receive them as the fruits of a 

right, to the extent that they are separated from the thing during the period of entitlement, 

2. other fruits to the extent that they are due during the period of entitlement; however, if the 

fruits consist in remuneration for permission of use or of enjoyment of fruits and benefits, in 

interest, in profit shares or other periodically paid income, the person entitled has a right to a 

share corresponding to the duration of his entitlement. 

Section 102 
Reimbursement of costs of production 

A person who has a duty to hand over fruits may claim reimbursement of the costs of producing the 

fruits to the extent that they reflect proper business practices and do not exceed the value of the fruits. 

Section 103 
Allocation of charges 

A person who has a duty to bear the charges on a thing or a right until a specified time or from a 

specified time on must, unless otherwise provided, bear the periodically recurring charges in the 

proportion of the period of time of his duty, and bear other charges to the extent that they are payable 

during the period of time in which he has the duty. 

Division 3 

Legal transactions 

Title 1 

Capacity to contract 

Section 104 
Incapacity to contract 

A person is incapable of contracting if 

 1. he is not yet seven years old, 

 2. he is in a state of pathological mental disturbance, which prevents the free exercise of will, 

unless the state by its nature is a temporary one. 

Section 105 
Voidness of declaration of intent 

(1) The declaration of intent of a person incapable of contracting is void. 

(2) Also void is a declaration of intent that is made in a state of unconsciousness or temporary mental 

disturbance. 
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Section 105a 
Everyday transactions 

If a person of full age incapable of contracting enters into an everyday transaction that can be effected 

with funds of low value, the contract he enters into is regarded as effective with regard to performance 

and, if agreed, consideration, as soon as performance has been effected and consideration rendered. 

Sentence 1 above does not apply in the case of considerable danger to the person or the property of 

the person incapable of contracting. 

Section 106 
Limited capacity for minors to contract 

A minor who has reached the age of seven has limited capacity to contract under sections 107 to 113. 

Section 107 
Consent of legal representative 

For a declaration of intent as a result of which he does not receive only a legal benefit, a minor 

requires the consent of his legal representative. 

Section 108 
Entry into a contract without consent 

(1) If the minor enters into a contract without the necessary consent of the legal representative, the 

effectiveness of the contract is subject to the ratification of the legal representative. 

(2) If the other party requests the representative to declare his ratification, the declaration can only be 

made to the other party; a declaration or refusal of ratification made to the minor before the request of 

the other party is ineffective. The ratification may only be declared before the expiry of two weeks after 

receipt of the demand; if ratification is not declared, it is considered to have been refused. 

(3) If the minor has become fully capable of contracting, the ratification of the minor takes the place of 

the ratification of the representative. 

Section 109 
Right of revocation of the other party 

(1) Until the contract is ratified, the other party is entitled to revoke it. Declaration of revocation may 

also be made to the minor. 

(2) If the other party realised that he was dealing with a minor, he may revoke the contract only if the 

minor untruthfully stated that the legal representative had given consent; he may not revoke in this 

case either if, when the contract was entered into, he had notice of the lack of consent. 
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Section 110 
Payment by minor with own means 

A contract entered into by the minor without the approval of the legal representative is deemed 

effective from the beginning if the minor effects performance under the contract with means that were 

given to him for this purpose or for free disposal by the legal representative or by a third party with the 

ratification of the representative. 

Section 111 
Unilateral legal transactions 

A unilateral legal transaction that a minor undertakes without the necessary consent of the legal 

representative is ineffective. If the minor undertakes such a legal transaction with regard to another 

person with this consent, the legal transaction is ineffective if the minor does not present the consent 

in writing and the other person rejects the legal transaction for this reason without undue delay. 

Rejection is not possible if the representative had given the other person notice of the consent. 

Section 112 
Independent operation of a trade or business 

(1) If the legal representative, with the ratification of the family court, authorises the minor to operate a 

trade or business independently, the minor has unlimited capacity to contract for such transactions as 

the business operations entail. Legal transactions are excluded for which the representative needs the 

ratification of the family court. 

(2) The authorisation may be withdrawn by the legal representative only with the ratification of the 

family court. 

Section 113 
Service or employment relationship 

(1) If the legal representative authorises the minor to enter service or employment, the minor has 

unlimited capacity to enter into transactions that relate to entering or leaving service or employment of 

the permitted nature or performing the duties arising from such a relationship. Contracts are excluded 

for which the legal representative needs the ratification of the family court. 

(2) The authorisation may be withdrawn or restricted by the legal representative. 

(3) If the legal representative is a guardian, the authorisation, if he refuses it, may, on the application 

of the minor, be replaced by the family court. The family court must give substitute authorisation if it is 

in the interest of the ward. 

(4) The authorisation given for an individual case is in the case of doubt deemed to be general 

authorisation to enter into relationships of the same kind. 

Sections 114, 115 

(repealed) 
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Title 2 

Declaration of intent 

Section 116 
Mental reservation 

A declaration of intent is not void by virtue of the fact that the person declaring has made a mental 

reservation that he does not want the declaration made. The declaration is void if it is to be made to 

another person who knows of the reservation. 

Section 117 
Sham transaction 

(1) If a declaration of intent that is to be made to another person is, with his consent, only made for the 

sake of appearance, it is void. 

(2) If a sham transaction hides another legal transaction, the provisions applicable to the hidden 

transaction apply. 

Section 118 
Lack of seriousness 

A declaration of intent not seriously intended which is made in the expectation that its lack of serious 

intention will not be misunderstood is void. 

Section 119 
Voidability for mistake 

(1) A person who, when making a declaration of intent, was mistaken about its contents or had no 

intention whatsoever of making a declaration with this content, may avoid the declaration if it is to be 

assumed that he would not have made the declaration with knowledge of the factual position and with 

a sensible understanding of the case. 

(2) A mistake about such characteristics of a person or a thing as are customarily regarded as 

essential is also regarded as a mistake about the content of the declaration. 

Section 120 
Voidability for incorrect transmission 

A declaration of intent that has been incorrectly transmitted by the person or facilities used for its 

transmission may be avoided subject to the same condition as a declaration of intent made by mistake 

may be avoided under section 119. 

Section 121 
Period for avoidance 

(1) Avoidance must be effected, in the cases set out in sections 119 and 120, without culpable delay 

(without undue delay) after the person entitled to avoid obtains knowledge of the ground for 

avoidance. Avoidance made to an absent person is regarded as effected in good time if the 

declaration of avoidance is forwarded without undue delay. 

(2) Avoidance is excluded if ten years have passed since the declaration of intent was made. 
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Section 122 
Liability in damages of the person declaring avoidance 

(1) If a declaration of intent is void under section 118, or avoided under sections 119 and 120, the 

person declaring must, if the declaration was to be made to another person, pay damages to this 

person, or failing this to any third party, for the damage that the other or the third party suffers as a 

result of his relying on the validity of the declaration; but not in excess of the total amount of the 

interest which the other or the third party has in the validity of the declaration. 

(2) A duty to pay damages does not arise if the injured person knew the reason for the voidness or the 

voidability or did not know it as a result of his negligence (ought to have known it). 

Section 123 
Voidability on the grounds of deceit or duress 

(1) A person who has been induced to make a declaration of intent by deceit or unlawfully by duress 

may avoid his declaration. 

(2) If a third party committed this deceit, a declaration that had to be made to another may be avoided 

only if the latter knew of the deceit or ought to have known it. If a person other than the person to 

whom the declaration was to be made acquired a right as a direct result of the declaration, the 

declaration made to him may be avoided if he knew or ought to have known of the deceit. 

Section 124 
Period for avoidance 

(1) The avoidance of a declaration of intent voidable under section 123 may be effected only within 

one year. 

(2) In the case of deceit, the period commences at the time when the person entitled to avoid 

discovers the deceit, and in case of duress, from the time when the duress stops. The provisions in 

sections 206, 210 and 211 applicable to limitation apply with the necessary modifications to the 

running of the period. 

(3) Avoidance is barred, if ten years have passed since the declaration of intent was made. 

Section 125 
Voidness resulting from a defect of form 

A legal transaction that lacks the form prescribed by statute is void. In case of doubt, lack of the form 

specified by legal transaction also results in voidness. 
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Section 126 
Written form 

(1) If written form is prescribed by statute, the document must be signed by the issuer with his name in 

his own hand, or by his notarially certified initials. 

(2) In the case of a contract, the signature of the parties must be made on the same document. If more 

than one counterpart of the contract is drawn up, it suffices if each party signs the document intended 

for the other party. 

(3) Written form may be replaced by electronic form, unless the statute leads to a different conclusion. 

(4) Notarial recording replaces the written form. 

Section 126a 
Electronic form 

(1) If electronic form is to replace the written form prescribed by law, the issuer of the declaration must 

add his name to it and provide the electronic document with a qualified electronic signature in 

accordance with the Electronic Signature Act [Signaturgesetz]. 

(2) In the case of a contract, the parties must each provide a counterpart with an electronic signature 

as described in subsection (1). 

Section 126b 
Text form 

If text form is prescribed by law, the declaration must be made in a document or in another manner 

suitable for its permanent reproduction in writing, the person making the declaration must be named 

and the completion of the declaration must be shown through the reproduction of a signature of the 

name or otherwise. 

Section 127 
Agreed form 

(1) The provisions under sections 126, 126a or 126b also apply, in case of doubt, to the form specified 

by legal transaction. 

(2) For compliance with the written form required by legal transaction, unless a different intention is to 

be assumed, it suffices if the message is transmitted by way of telecommunications and, in the case of 

a contract, by the exchange of letters. If such a form is chosen, notarial recording in accordance with 

section 126 may be demanded subsequently. 
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(3) For compliance with the electronic form required by legal transaction, unless a different intention is 

to be assumed, an electronic signature other than provided for in section 126a also suffices and, in the 

case of a contract, the exchange of a declaration of an offer and of acceptance which are each 

provided with an electronic signature. If such a form is chosen, an electronic signature in accordance 

with section 126a may be demanded subsequently, or if this is not possible for one of the parties, 

notarial recording in compliance with section 126. 

Section 127a 
Court settlement 

In the event of a court settlement, the recording of declarations in a court record drawn up in 

accordance with the provisions under the Code of Civil Procedure [Zivilprozessordnung] replaces 

notarial recording. 

Section 128 
Notarial recording 

If the notarial recording of a contract is prescribed by statute, it suffices if first the offer and then the 

acceptance of the offer is recorded by a notary. 

Section 129 
Official certification 

(1) If the official certification of a declaration is prescribed by law, the declaration must be put in writing 

and the signature of the person declaring be certified by a notary. If the declaration is signed by the 

issuer making his mark, the certification of the initials provided for in section 126 (1) is necessary and 

sufficient. 

(2) The notarial recording of the declaration replaces the official certification. 

Section 130 
Effectiveness of a declaration of intent to absent parties 

(1) A declaration of intent that is to be made to another becomes effective, if made in his absence, at 

the point of time when this declaration reaches him. It does not become effective if a revocation 

reaches the other previously or at the same time. 

(2) The effectiveness of a declaration of intent is not affected if the person declaring dies or loses 

capacity to contract after making a declaration. 

(3) These provisions apply even if the declaration of intent is to be made to a public authority. 
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Section 131 
Effectiveness in relation to persons without full capacity to contract 

(1) If a declaration of intent is made to a person incapable of contracting, it does not become effective 

until it has reached his legal representative. 

(2) The same applies if the declaration of intent is made to a person with limited capacity to contract. 

If, however, the declaration merely provides a legal advantage to the person with limited capacity to 

contract, or if the legal representative has given his consent, the declaration becomes effective at the 

time when it reaches the person with limited capacity. 

Section 132 
Substitution of service for receipt 

(1) A declaration of intent is also deemed to have been received if it is served through a bailiff as 

intermediary. The service is effected in accordance with the provisions of the Code of Civil Procedure 

[Zivilprozessordnung]. 

(2) If the person declaring is unaware, through no negligence on his part, of the identity of the person 

to whom the declaration is to be made, or if the whereabouts of this person are unknown, service may 

be effected in accordance with the provisions of the Code of Civil Procedure [Zivilprozessordnung] 

relating to service by publication. In the former case, the local court [Amtsgericht] competent for the 

approval is the one in whose district the person declaring has his residence, or in the absence of a 

residence within the country, his abode; in the latter case, the local court [Amtsgericht] competent for 

the approval is the one in the district of which the person to whom service is required to be effected 

had his last residence, or, in the absence of a residence within the country, his last abode. 

Section 133 
Interpretation of a declaration of intent 

When a declaration of intent is interpreted, it is necessary to ascertain the true intention rather than 

adhering to the literal meaning of the declaration. 

Section 134 
Statutory prohibition 

A legal transaction that violates a statutory prohibition is void, unless the statute leads to a different 

conclusion. 
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Section 135 
Statutory prohibition of disposal 

(1) If the disposition of a thing violates a statutory prohibition against disposal intended solely for the 

protection of particular persons, the disposition is ineffective only in relation to these persons. A 

disposition by legal transaction is equivalent to a disposition which is effected by means of execution 

or attachment. 

(2) The provisions in favour of those who derive rights from an unauthorised person apply with the 

necessary modifications. 

Section 136 
Official prohibition of disposal 

A prohibition of disposal which is issued by a court or by any other public authority within the limits of 

its competence is equivalent to a statutory prohibition of disposal of the kind described in section 135. 

Section 137 
Prohibition of dispositions in a legal transaction 

The power to dispose of an alienable right may not be excluded or restricted by a legal transaction. 

This effectiveness of an obligation not to dispose of such a right is not affected by this provision. 

Section 138 
Legal transaction contrary to public policy; usury 

(1) A legal transaction which is contrary to public policy is void. 

(2) In particular, a legal transaction is void by which a person, by exploiting the predicament, 

inexperience, lack of sound judgement or considerable weakness of will of another, causes himself or 

a third party, in exchange for an act of performance, to be promised or granted pecuniary advantages 

which are clearly disproportionate to the performance. 

Section 139 
Partial invalidity 

If a part of a legal transaction is void, then the entire legal transaction is void, unless it is to be 

assumed that it would have been undertaken even without the void part. 

Section 140 
Re-interpretation 

If a void legal transaction fulfils the requirements of another legal transaction, then the latter is deemed 

to have been entered into, if it may be assumed that its validity would be intended if there were 

knowledge of the invalidity. 
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Section 141 
Confirmation of a void legal transaction 

(1) If a void legal transaction is confirmed by the person who undertook it, the confirmation is to be 

seen as a renewed undertaking. 

(2) If a void contract is confirmed by the parties, then in case of doubt they are obliged to grant to each 

other what they would have granted if the contract had been valid from the beginning. 

Section 142 
Effect of avoidance 

(1) If a voidable legal transaction is avoided, it is to be regarded as having been void from the outset. 

(2) A person who knew or ought to have known of the possibility of avoidance is treated, in case of 

avoidance, as if he had known or ought to have known of the invalidity of the legal transaction. 

Section 143 
Declaration of avoidance 

(1) Avoidance is effected by declaration to the opponent. 

(2) The opponent is, in the case of a contract, the other party to the contract and, in the case of section 

123 (2) sentence 2, the person who has acquired a right directly under the contract. 

(3) In the case of a unilateral legal transaction which was to be undertaken in relation to another 

person, the other person is the opponent. The same applies to a legal transaction that is required to 

be undertaken in relation to another person or to a public authority, even if the legal transaction has 

already been undertaken in relation to the authority. 

(4) In the case of any other kind of unilateral legal transaction, the person who has received a legal 

advantage directly on the basis of the legal transaction is the opponent. The avoidance may, however, 

if the declaration of intent was to be made to a public authority, be made by declaration to the 

authority; the authority should inform the person who was directly affected by the legal transaction of 

the avoidance. 

Section 144 
Confirmation of a voidable legal transaction 

(1) Avoidance is excluded, if the voidable legal transaction is confirmed by the person entitled to avoid. 

(2) The confirmation does not require the form prescribed for the legal transaction. 
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Title 3 

Contract 

Section 145 
Binding effect of an offer 

Any person who offers to another to enter into a contract is bound by the offer, unless he has excluded 

being bound by it. 

Section 146 
Expiry of an offer 

An offer expires if a refusal is made to the offeror, or if no acceptance is made to this person in good 

time in accordance with sections 147 to 149. 

Section 147 
Period for acceptance 

(1) An offer made to a person who is present may only be accepted immediately. This also applies to 

an offer made by one person to another using a telephone or another technical facility. 

(2) An offer made to a person who is absent may be accepted only until the time when the offeror may 

expect to receive the answer under ordinary circumstances. 

Section 148 
Fixing a period for acceptance 

If the offeror has determined a period of time for the acceptance of an offer, the acceptance may only 

take place within this period. 

Section 149 
Late receipt of a declaration of acceptance 

If a declaration of acceptance received late by the offeror was sent in such a way that it would have 

reached him in time if it had been forwarded in the usual way, and if the offeror ought to have 

recognised this, he must notify the acceptor of the delay after receipt of the declaration without undue 

delay, unless this has already been done. If he delays the sending of the notification, the acceptance 

is deemed not to be late. 

Section 150 
Late and altered acceptance 

(1) The late acceptance of an offer is considered to be a new offer. 

(2) An acceptance with expansions, restrictions or other alterations is deemed to be a rejection 

combined with a new offer. 
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Section 151 
Acceptance without declaration to the offeror 

A contract comes into existence through the acceptance of the offer without the offeror needing to be 

notified of acceptance, if such a declaration is not to be expected according to customary practice, or if 

the offeror has waived it. The point of time when the offer expires is determined in accordance with the 

intention of the offeror, which is to be inferred from the offer or the circumstances. 

Section 152 
Acceptance by notarial recording 

If a contract is notarially recorded without both parties being present at the same time, the contract 

comes into existence, unless otherwise provided, on the recording of acceptance effected in 

accordance with section 128. The provision of section 151 sentence 2 applies. 

Section 153 
Death or incapacity to contract of the offeror 

The coming into existence of the contract is not prevented by the offeror dying or losing capacity to 

contract before acceptance, unless a different intention of the offeror is to be presumed. 

Section 154 
Overt lack of agreement; lack of notarial recording 

(1) As long as the parties have not yet agreed on all points of a contract on which an agreement was 

required to be reached according to the declaration even of only one party, the contract is, in case of 

doubt, not entered into. An agreement on individual points is not legally binding even if they have been 

recorded. 

(2) If notarial recording of the contract contemplated has been arranged, the contract is, in case of 

doubt, not entered into until the recording has taken place. 

Section 155 
Hidden lack of agreement 

If the parties to a contract which they consider to have been entered into have, in fact, not agreed on a 

point on which an agreement was required to be reached, whatever is agreed is applicable if it is to be 

assumed that the contract would have been entered into even without a provision concerning this 

point. 

Section 156 
Entry into contracts at auctions 

At an auction, a contract is not entered into until the fall of the hammer. A bid lapses if a higher bid is 

made, or if the auction is closed without the fall of the hammer. 

Section 157 
Interpretation of contracts 

Contracts are to be interpreted as required by good faith, taking customary practice into consideration. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 34 of 605 

Title 4 

Conditions and specification of time 

Section 158 
Conditions precedent and subsequent 

(1) If a legal transaction is entered into subject to a condition precedent, the legal transaction that is 

subject to the condition comes into effect when the condition is satisfied. 

(2) If a legal transaction is entered into subject to a condition subsequent, the effect of the legal 

transaction ends when the condition is satisfied; at this moment the previous legal situation is restored. 

Section 159 
Retroactive effect 

If, under the terms of a legal transaction, the consequences linked to the satisfaction of the condition 

are to become effective from an earlier time, then when the condition is satisfied the parties are under 

a duty to render each other the performance that they would have rendered if the consequences had 

occurred at the earlier time. 

Section 160 
Liability in the period of suspense 

(1) Any person who has a right subject to a condition precedent may, in the case of the satisfaction of 

the condition, demand damages from the other party if the latter, during the period of suspense, is at 

fault for defeating or adversely affecting the right dependent on the condition. 

(2) In the case of a legal transaction entered into subject to a condition subsequent, the person to 

whose advantage the former legal situation is restored has the same claim on the same conditions. 

Section 161 
Ineffectiveness of dispositions in the period of suspense 

(1) If a person has disposed of a thing, and the disposition is subject to a condition precedent, any 

further disposition which he makes as regards the thing in the period of suspense is ineffective on the 

satisfaction of the condition to the extent that it would defeat or adversely affect the effect subject to 

the condition. Such a disposition is equivalent to a disposition which is effected during the period of 

suspense by execution or attachment or by the administrator in insolvency proceedings. 

(2) In the case of a condition subsequent, the same applies to the dispositions of a person whose right 

expires on the fulfilment of the condition. 

(3) The provisions in favour of those who derive rights from an unauthorised person apply with the 

necessary modifications. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 35 of 605 

Section 162 
Prevention of or bringing about the satisfaction of the condition 

(1) If the satisfaction of a condition is prevented in bad faith by the party to whose disadvantage it 

would be, the condition is deemed to have been satisfied. 

(2) If the satisfaction of a condition is brought about in bad faith by the party to whose advantage it 

would be, the condition is deemed not to have been satisfied. 

Section 163 
Specification of time 

If, when a legal transaction is undertaken, a time has been specified for the beginning or the end of its 

effect, then in the former case the provisions in sections 158, 160 and 161 applicable to conditions 

precedent and in the latter case the conditions in sections 158, 160 and 161 applicable to conditions 

subsequent apply with the necessary modifications. 

Title 5 

Agency and authority 

Section 164 
Effect of a declaration made by the agent 

(1) A declaration of intent which a person makes within the scope of his own power of agency in the 

name of a principal takes effect directly in favour of and against the principal. It is irrelevant whether 

the declaration is made explicitly in the name of the principal, or whether it may be gathered from the 

circumstances that it is to be made in his name. 

(2) If the intent to act on behalf of another is not evident, the lack of intent on the part of the agent to 

act on his own behalf is not taken into consideration. 

(3) The provisions of subsection (1) apply with the necessary modifications if a declaration of intent to 

be made to another is made to his agent. 

Section 165 
Agent with limited capacity to contract 

The effectiveness of a declaration of intent made by or to an agent is not adversely affected by the 

agent having limited capacity to contract. 
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Section 166 
Absence of intent; imputed knowledge 

(1) Insofar as the legal consequences of a declaration of intent are influenced by an absence of intent 

or by knowledge or by constructive notice of certain circumstances, it is not the person of the principal, 

but that of the agent, that is taken into account. 

(2) If, in the case of a power of agency granted by a legal transaction (authority), the agent has acted 

in compliance with certain instructions given by the principal, then the latter may not invoke the lack of 

knowledge of the agent with regard to circumstances of which the principal himself knew. The same 

rule applies to circumstances which the principal ought to have known, insofar as constructive notice is 

equivalent to knowledge. 

Section 167 
Conferment of authority 

(1) Authority is conferred by declaration to the person to be granted authority, or to the third party in 

relation to whom the authority is to have effect. 

(2) The declaration is not required to be in the form laid down for the legal transaction to which the 

authority relates. 

Section 168 
Expiry of authority 

The expiry of the authority depends on the legal relationship on which its conferment is based. The 

authority is also revocable if the legal relationship is continued, unless this relationship leads to a 

different conclusion. The provision under section 167 (1) applies with the necessary modifications to 

the declaration of revocation. 

Section 169 
Authority of the authorised representative and the managing partner 

To the extent that the expired authority of an authorised representative or a managing partner is 

deemed to continue in accordance with sections 674 and 729, it is not effective in favour of a third 

party who, when a legal transaction is undertaken, knows or ought to know of the expiry. 

Section 170 
Period of effectiveness of the authority 

If authority is granted by declaration to a third party, it remains in force in relation to this third party until 

he is notified by the principal of the expiry thereof. 
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Section 171 
Period of effectiveness in the case of announcement 

(1) If a person has announced by separate notice to a third party or by public notice that he has 

granted authority to another, the latter, on the basis of the announcement, is authorised to represent 

the person to that third party in the former case, and to any third party in the latter case. 

(2) The authority remains effective until the notice is revoked in the same manner in which it was 

made. 

Section 172 
Letter of authorisation 

(1) If the principal has delivered a letter of authorisation to the agent and the agent presents it to a 

third party, this is equivalent to a separate notification of authorisation by the principal. 

(2) The power of agency remains effective until the letter of authorisation is returned to the principal or 

declared to be invalid. 

Section 173 
Period of effectiveness in the case of knowledge and negligent lack of knowledge 

The provisions of section 170, section 171 (2) and section 172 (2) do not apply if the third party knows 

or ought to know of the termination of the authority when the legal transaction is entered into. 

Section 174 
Unilateral legal transaction by an authorised representative 

A unilateral legal transaction that an authorised representative undertakes in relation to another is 

ineffective if the authorised representative does not present a letter of authorisation and the other 

rejects the legal transaction without undue delay for this reason. Rejection is excluded if the principal 

notified the other of the authorisation. 

Section 175 
Return of the letter of authorisation 

After the expiry of the authority, the authorised representative must return the letter of authorisation to 

the principal; he has no right of retention. 
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Section 176 
Declaration of invalidity of the letter of authorisation 

(1) The principal may, by public notice, declare the letter of authorisation; the declaration of invalidity 

must be published in compliance with the provisions of the Code of Civil Procedure 

[Zivilprozessordnung] that govern the service of a summons by publication. The declaration of 

invalidity becomes effective at the end of one month after its last appearance in the official 

newspapers. 

(2) The local court [Amtsgericht] in whose district the principal is subject to general jurisdiction and the 

local court [Amtsgericht] which would have jurisdiction over the action for the return of the letter of 

authorisation are equally competent to authorise the publication, irrespective of the value of the matter 

in dispute. 

(3) The declaration of invalidity is ineffective if the principal may not revoke the authority. 

Section 177 
Entry into contract by an unauthorised agent 

(1) If a person enters into a contract in the name of another without power of agency, then the 

effectiveness of the contract to the benefit or detriment of the principal requires the ratification of the 

principal. 

(2) If the other party requires the principal to make a declaration as to whether or not he ratifies the 

contract, the declaration may only be made to that other party; a ratification or a refusal of ratification 

declared to the agent before the demand is without effect. The ratification may only be declared before 

the expiry of two weeks after receipt of the demand; if it is not declared, it is considered to have been 

refused. 

Section 178 
Right of revocation of the other party 

Until the ratification of the contract, the other party is entitled to revoke it, unless he knew of the lack of 

power of agency when he entered into the contract. The revocation may also be declared to the agent. 

Section 179 
Liability of an unauthorised agent 

(1) A person who has entered into a contract as an agent is, if he does not furnish proof of his power 

of agency, obliged to the other party at the other party’s choice either to perform the contract or to pay 

damages to him, if the principal refuses to ratify the contract. 
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(2) If the agent was not aware of his lack of power of agency, he is obliged to make compensation only 

for the damage which the other party suffers as a result of relying on the power of agency; but not in 

excess of the total amount of the interest which the other or the third party has in the effectiveness of 

the contract. 

(3) The agent is not liable, if the other party knew or ought to have known of the lack of power of 

agency. The agent is also not liable if he had limited capacity to contract, unless he acted with the 

consent of his legal representative. 

Section 180 
Unilateral legal transactions 

Agency without authority is not permitted for a unilateral legal transaction. However, if the person in 

relation to whom such a legal transaction was to be undertaken did not, when the legal transaction 

was undertaken, question the power of agency the agent claimed to have, or if he was in agreement 

that the agent might act without authority, the provisions on contracts apply with the necessary 

modifications. The same applies if a unilateral legal transaction is undertaken in relation to an 

unauthorised agent with his consent. 

Section 181 
Contracting with oneself 

An agent may not, unless otherwise permitted, enter into a legal transaction in the name of the 

principal with himself in his own name or as an agent of a third party, unless the legal transaction 

consists solely in the performance of an obligation. 

Title 6 

Consent and ratification 

Section 182 
Approval 

(1) If the effectiveness of a contract, or of a unilateral legal transaction to be undertaken in relation to 

another, depends on the approval of a third party, the grant and refusal of approval may be declared 

either to one party or to the other. 

(2) The approval is not required to have the form provided for the legal transaction. 

(3) If a unilateral legal transaction whose effectiveness depends on the approval of a third party is 

undertaken with the consent of the third party, then the provisions of section 111 sentences 2 and 3 

apply with the necessary modifications. 

Section 183 
Revocability of consent 

Prior approval (consent) may be revoked until the legal transaction is undertaken, unless the legal 

relationship on which this consent is based leads to a different conclusion. Revocation may either be 

declared to one party or to the other. 
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Section 184 
Retroactive effect of ratification 

(1) Subsequent approval (ratification) operates retroactively from the point of time when the legal 

transaction was undertaken, unless otherwise provided. 

(2) The retroactive effect does not cancel the effectiveness of dispositions made by the ratifying 

person before the ratification of the subject matter of the legal transaction, or made by execution or 

attachment or by the administrator in insolvency proceedings. 

Section 185 
Disposition by an unauthorised person 

(1) A disposition of a thing made by a person without the authority to do so is effective if made with the 

consent of the person entitled. 

(2) The disposition becomes effective if the person entitled ratifies it, or if the person disposing 

acquires the thing or if the person entitled has succeeded to the estate of the disposer and has 

unlimited liability for the obligations of the estate. In the last two cases, if more than one conflicting 

disposition has been made in respect of the thing, then only the first disposition is effective. 

Division 4 

Periods of time and fixed dates 

Section 186 
Scope of applicability 

The interpretation provisions of sections 187 to 193 apply to the fixing of periods of time and dates 

contained in statutes, court orders and legal transactions. 

Section 187 
Beginning of a period of time 

(1) If a period commences on the occurrence of an event or at a point of time falling in the course of a 

day, then the day on which the event or point of time occurs is not included in the calculation of the 

period. 

(2) If the beginning of a day is the determining point of time for the commencement of a period, then 

this day is included in the calculation of the period. The same applies to the date of birth when the age 

of a person is calculated. 
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Section 188 
End of a period of time 

(1) A period of time specified by days ends on the expiry of the last day of the period. 

(2) A period of time specified by weeks, by months or by a duration of time comprising more than one 

month - year, half-year, quarter - ends, in the case of section 187 (1), on the expiry of the day of the 

last week or of the last month which, in its designation or its number, corresponds to the day on which 

the event or the point of time occurs, or in the case of section 187 (2), on the expiry of the day of the 

last week or of the last month that precedes the day which corresponds in designation or number to 

the first day of the period of time. 

(3) If, in the case of a period of time determined by months, the day on which it is due to expire does 

not occur in the last month, the period ends on the expiry of the last day of this month. 

Section 189 
Calculation of individual periods of time 

(1) A half-year is understood to mean a period of six months, a quarter is understood to mean a period 

of three months, and half a month is understood to mean a period of fifteen days. 

(2) If a period of time is specified as one or more than one whole month and a half-month, then the 

fifteen days shall be counted last of all. 

Section 190 
Extension of period 

If a period of time is extended, the new period is calculated from the expiry of the previous period. 

Section 191 
Calculation of periods of time 

If a period of time is determined by months or by years with the meaning that they are not required to 

run consecutively, a month is counted as thirty days and a year as 365 days. 

Section 192 
Beginning, middle and end of a month 

The beginning of the month is understood to be the first day, the middle of the month the fifteenth day, 

and the end of month the last day. 

Section 193 
Sundays and holidays; Saturdays 

If a declaration of intent is to be made or an act of performance to be done on a particular day or within 

a period, and if the particular day or the last day of the period falls on a Sunday, a general holiday 

officially recognised at the place of the declaration or performance, or on a Saturday, the next working 

day takes the place of this day. 
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Division 5 

Limitation 

Title 1 

Subject-matter and duration of limitation 

Section 194 
Subject-matter of limitation 

(1) The right to demand that another person does or refrains from an act (claim) is subject to limitation. 

(2) Claims based on a family-law relationship are not subject to limitation to the extent that they are 

directed towards creating a situation appropriate for the relationship for the future or towards consent 

to a genetic test to clarify biological descent. 

Section 195 
Standard limitation period 

The standard limitation period is three years. 

Section 196 
Limitation period for rights to a plot of land 

Claims to the transfer of ownership of land and to the creation, transfer or cancellation of a right to a 

plot of land or to a change of the subject-matter of such a right and entitlements to consideration are 

subject to a ten-year limitation period. 

Section 197 
Thirty-year limitation period 

(1) Unless otherwise provided, the following claims are statute-barred after thirty years: 

 1. claims for return based on ownership or other real rights, 

 2. claims governed by family law or the law of succession, 

 3. claims that have been declared final and absolute, 

 4. claims under enforceable settlements or enforceable documents, 

 5. claims that have become enforceable upon being recognised in insolvency proceedings, and 

 6. claims to reimbursement of the costs of execution. 

(2) To the extent that claims under subsection (1), no. 2 are for periodically recurring acts of 

performance or maintenance payments and to the extent that claims under subsection (1), nos. 3 to 5 

are concerned with periodically recurring acts of performance that will fall due in the future, the 

standard limitation period takes the place of the period of thirty years. 

Section 198 
Limitation in the case of a successor in title 

If a thing in respect of which a real claim exists comes into the possession of a third party by 

succession in title, the part of the limitation period that passed while possession was held by his 

predecessor in title is deemed to benefit the successor in title. 
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Section 199 
Commencement of the standard limitation period and maximum periods 

(1) The standard limitation period commences at the end of the year in which: 

 1. the claim arose and 

 2. the obligee obtains knowledge of the circumstances giving rise to the claim and of the 

identity of the obligor, or would have obtained such knowledge if he had not shown gross 

negligence. 

(2) Claims for damages based on injury to life, body, health or liberty, notwithstanding the manner in 

which they arose and notwithstanding knowledge or a grossly negligent lack of knowledge, are 

statute-barred thirty years from the date on which the act, breach of duty or other event that caused 

the damage occurred. 

(3) Other claims for damages become statute-barred 

1. notwithstanding knowledge or a grossly negligent lack of knowledge, ten years after they arise 

and 

2. regardless of how they arose and of knowledge or a grossly negligent lack of knowledge, thirty 

years from the date on which the act, breach of duty or other event that caused the damage 

occurred. 

The period that ends first is applicable. 

(4) Notwithstanding knowledge or a grossly negligent lack of knowledge, claims other than claims for 

damages become statute-barred ten years after the date upon which they arise. 

(5) If the claim is for forbearance, the date of the breach of such an obligation takes the place of the 

date on which the claim arose. 

Section 200 
Commencement of other limitation periods 

Unless another date for the commencement of limitation is specified, the limitation period of claims not 

subject to the standard limitation period commences when the claim arises. Section 199 (5) applies 

with the necessary modifications. 

Section 201 
Commencement of the limitation period for recognised claims 

The limitation period for claims of the kind referred to in section 197 (1), nos. 3 to 6, commences on 

the date when the decision becomes final and absolute, the enforceable instrument is executed or the 

claim is recognised in insolvency proceedings, but not before the claim arises. Section 199 (5) applies 

with the necessary modifications. 
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Section 202 
Inadmissibility of agreements on limitation 

(1) In the case of liability for intention, the limitation period may not be relaxed in advance by legal 

transaction. 

(2) The limitation period may not be extended by legal transaction beyond a period of thirty years from 

the beginning of the statutory limitation period. 

Title 2 

Suspension, suspension of expiry and recommencement of the limitation period 

Section 203 
Suspension of limitation in the case of negotiations 

If negotiations between the obligor and the obligee are in progress in respect of the claim or the 

circumstances giving rise to the claim, the limitation period is suspended until one party or the other 

refuses to continue the negotiations. The claim is statute-barred at the earliest three months after the 

end of the suspension. 

Section 204 
Suspension of limitation as a result of prosecution of rights 

(1) The limitation period is suspended by: 

1. the bringing of an action for performance or for a declaration of the existence of a claim, for 

the grant of an execution clause or for the issue of an order for execution, 

 2. the service of an application in the simplified procedure for the maintenance of minors, 

3. the service of a demand for payment in summary proceedings for recovery of debt or of the 

European order for payment in the European order for payment procedure in accordance with 

Regulation (EC) No 1896/2006 of the European Parliament and of the Council of 12 

December 2006 creating a European order for payment procedure (OJ EU L 399 p. 1), 

4. arranging for notice to be given of an application for conciliation filed with a conciliation body 

established or recognised by the Land justice administration authority or, if the parties seek 

conciliation in mutual agreement, with any other conciliation body which settles disputes; if 

notice is arranged to be given shortly after the filing of the application, the limitation period is 

suspended immediately once the application is filed, 

 5. the assertion of a set-off of a claim in a legal action, 

 6. the service of a third-party notice, 

 7. the service of an application for evidence to be taken in independent proceedings, 

 8. the beginning of agreed expert opinion proceedings, 

9. the service of an application for an attachment order, an interim injunction or an interim order, 

or, if the application is not served, the filing of the application if the order for attachment, the 
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interim injunction or the interim order is served on the obligor within one month of its being 

pronounced or of its service on the obligee, 

10. the filing of a claim in insolvency proceedings or in proceedings for the distribution of assets 

under maritime law, 

 11. the beginning of arbitration proceedings, 

12. the filing of an application with a public authority, if the admissibility of the action depends on a 

has been disposed of; this applies with the necessary modifications to applications required to 

be preliminary decision by this authority and the action is brought within three months after the 

application made to a court or a conciliation body referred to in no. 4 above, whose 

admissibility is subject to a preliminary decision by an authority, 

13. the filing of an application with the higher court, if the higher court must decide upon the court 

with jurisdiction over the claim and the action is brought within three months after the 

application has been disposed of, or the application for which a decision on jurisdiction is 

necessary is filed, and 

14. arranging for notice to be given of the first application for the grant of legal aid or procedural 

costs assistance; if notice is arranged shortly after the filing of the application, the suspension 

of the limitation period takes effect immediately when the application is filed. 

(2) Suspension under subsection (1) above ends six months after the final and absolute decision in 

the proceedings commenced, or after they end in another way. If the proceedings come to a standstill 

because the parties do not prosecute them, the date of the last act in the proceedings by the parties, 

the court or other body responsible for the proceedings takes the place of the date when the 

proceedings end. Suspension commences again if one of the parties continues the proceedings. 

(3) Sections 206, 210 and 211 apply with the necessary modifications to subsection (1), nos. 9, 12 and 

13 above. 

Section 205 
Suspension of limitation in the case of a right to refuse performance 

Limitation is suspended for as long as the obligor, under an agreement with the obligee, is temporarily 

entitled to refuse performance. 

Section 206 
Suspension of limitation in case of force majeure 

Limitation is suspended for as long as, within the last six months of the limitation period, the obligee is 

prevented by force majeure from prosecuting his rights. 
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Section 207 
Suspension of limitation for family and other reasons 

(1) The limitation of claims between spouses is suspended for as long as the marriage continues. The 

same applies to claims between 

 1. civil partners for as long as a civil partnership exists, 

2. parents and children and the spouse of one parent and the children of that spouse while the 

children are under age, 

 3. a guardian and his ward for the duration of the guardianship, 

4. a person placed under the care of a custodian and his custodian for the duration of a care 

relationship, and 

 5. a person subject to curatorship and his curator for the duration of the curatorship. 

The limitation of claims of a child against a legal adviser in litigation proceedings is suspended during 

the period when the latter is acting as a legal adviser. 

(2) Section 208 remains unaffected. 

Section 208 
Suspension of limitation in the case of claims for infringement of the right to sexual self-determination 

The limitation period of claims for infringement of the right to sexual self-determination is suspended 

until the obligee reaches the age of twenty-one. If, when the limitation period commences, the obligee 

in respect of claims for infringement of the right to sexual self-determination is living with the obligor in 

a common household, limitation is suspended until this common household ends. 

Section 209 
Effect of suspension 

A period in which limitation is suspended is not included in the calculation of the limitation period. 

Section 210 
Suspension of expiry of the limitation period in the case of persons without full capacity to contract 

(1) If a person incapable of contracting or with limited capacity to contract has no legal representative, 

a limitation period to his benefit or detriment does not end until the expiry of six months after the time 

when the person acquires unlimited capacity to contract or the lack of representation is remedied. If 

the limitation period is shorter than six months, the period specified for limitation takes the place of the 

period of six months. 

(2) Subsection (1) does not apply to the extent that a person with limited capacity to contract is 

capable of suing and being sued. 
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Section 211 
Suspension of expiry in matters relating to estates 

A claim that is part of or directed against an estate does not become statute-barred until at least six 

months have passed from the time when the inheritance is accepted by the heir or when insolvency 

proceedings in respect of the estate are commenced or when the claim can be asserted by or against 

an agent. If the limitation period is shorter than six months, the period specified for limitation takes the 

place of the period of six months. 

Section 212 
Recommencement of the limitation period 

(1) The limitation period recommences if 

1. the obligor acknowledges the claim towards the obligee by part payment, the payment of 

interest, the provision of security or in another way, or 

 2. a judicial or official act of execution is undertaken or applied for. 

(2) The recommencement of the limitation period as a result of an act of execution is considered not to 

have occurred if the act of execution is cancelled on the application of the obligee or as the result of a 

failure to comply with the statutory requirements. 

(3) The recommencement of the limitation period as a result of an application for an act of execution is 

considered not to have occurred if the application is not granted or is withdrawn before the act or the 

act of execution obtained is cancelled under subsection (2) above. 

Section 213 
Suspension, suspension of expiry and recommencement of limitation in the case of other claims 

The suspension, suspension of expiry and recommencement of the limitation period also apply to 

claims which are available, for the same reason, either in addition to the claim or instead of the claim. 

Title 3 

Legal consequences of limitation 

Section 214 
Effect of limitation 

(1) After limitation occurs, the obligor is entitled to refuse performance. 

(2) Performance rendered in satisfaction of a claim that is now statute-barred may not be claimed back 

even if performance was rendered without knowledge of the limitation. The same applies to an 

acknowledgement made in accordance with a contract and to a security provided by the obligor. 

Section 215 
Set-off and right of retention after a claim is statute-barred 

Limitation of actions does not exclude set-off and the assertion of a right of retention if the claim was 

not yet statute-barred at the time when the set-off could first have been made or performance first 

refused. 
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Section 216 
Effect of limitation in the case of secured claims 

(1) The limitation of a claim for which a mortgage, ship mortgage or security right exists does not 

prevent the obligee from seeking satisfaction of his claim from the object encumbered. 

(2) If a right has been procured for the purpose of securing a claim, the retransfer of the right may not 

be demanded on the basis of the limitation of the claim. If title has been retained, the right to withdraw 

from the contract may be exercised even if the secured claim is statute-barred. 

(3) Subsections (1) and (2) above do not apply to the limitation of claims for interest and other 

recurring obligations. 

Section 217 
Limitation of collateral performance 

A claim for collateral performance dependent on the main claim becomes statute-barred at the same 

time as the main claim, even if the specific limitation period applying to the claim for collateral 

performance has not ended. 

Section 218 
Ineffectiveness of withdrawal 

(1) Withdrawal for non-performance or for the failure to perform in conformity with the contract is 

ineffective if the claim for performance or the claim for cure is now statute-barred and the obligor 

invokes this. This applies even if, in accordance with section 275 (1) to (3), section 439 (3) or section 

635 (3), the obligor is not required to perform and the claim for performance or cure would be statute-

barred. Section 216 (2), sentence 2, remains unaffected. 

(2) Section 214 (2) applies with the necessary modifications. 

Sections 219 - 225 

(repealed) 
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Division 6 

Exercise of rights, self-defence, self-help 

Section 226 
Prohibition of chicanery 

The exercise of a right is not permitted if its only possible purpose consists in causing damage to 

another. 

Section 227 
Self-defence against persons 

(1) An act required for self-defence is not unlawful. 

(2) Self-defence is the defence required to ward off a present unlawful assault on oneself or another. 

Section 228 
Necessity 

A person who damages or destroys a thing belonging to another in order to ward off from himself or 

from another a danger threatened by the thing does not act unlawfully if the damage or destruction is 

necessary to ward off the danger and the damage is not out of proportion to the danger. If the person 

acting in this manner caused the danger, he is obliged to pay damages. 

Section 229 
Self-help 

A person who, for the purpose of self-help, removes, destroys or damages a thing, or a person who, 

for the purpose of self-help, arrests an obliged person who is suspected of flight, or overcomes the 

resistance to an act of an obliged person who has a duty to tolerate that act, does not act unlawfully if 

help cannot be obtained from the authorities in good time and there is a danger, without immediate 

intervention, that the realisation of the claim will be prevented or be considerably more difficult. 

Section 230 
Limits of self-help 

(1) Self-help may not extend further than is necessary to ward off the danger. 

(2) In the case where things are removed, then, unless execution of judgment is being effected, a writ 

of attachment is to be sought. 

(3) In the case of the arrest of the person obliged, unless he is set free again, an application for his 

preventive custody is to be filed with the local court [Amtsgericht] in whose district the arrest took 

place; the person obliged is to be presented to the court without undue delay. 

(4) If the application for arrest is delayed or rejected, the things seized must be returned and the 

person arrested released without undue delay. 
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Section 231 
Self-help by mistake 

If a person does any of the acts described in section 229 in the mistaken assumption that the 

requirements necessary to exclude unlawfulness are satisfied, he is obliged to pay damages to the 

other party, even if the mistake does not result from negligence. 

Division 7 

Provision of security 

Section 232 
Types 

(1) A person who is required to provide security may do so:by the deposit of money or securities,by 

the pledge of claims that are registered in the Federal Debt Register [Bundesschuldbuch] or the Land 

Debt Register [Landesschuldbuch] of a Land,by the pledge of movable things,by the creation of ship 

mortgages on ships or ships under construction which are recorded in a German ship register or a 

ship construction register,by the creation of mortgages on land within the country,by the pledge of 

claims for which there is a mortgage on land within the country, or by the pledge of land charges or 

annuity land charges on land within the country. 

(2) If security cannot be provided in this manner, it is admissible to furnish a reasonable surety. 

Section 233 
Effect of deposit 

When the deposit is made, the person entitled acquires a security right over the money deposited or 

the securities deposited and, if the money or the securities pass into the ownership of the treasury or 

the institution designated as the depositary office, a security right over the claim for reimbursement. 

Section 234 
Suitable securities 

(1) Securities are only suitable for the provision of security if they are made out to the bearer, have a 

market value and are of a kind in which money held in trust for a ward may be invested. Instruments 

made out to order and endorsed in blank are equivalent to bearer instruments. 

(2) The interest coupons, annuity coupons, dividend coupons and renewal coupons are to be 

deposited with the securities. 

(3) Securities may be provided as security only up to the amount of three quarters of their market 

value. 

Section 235 
Right to exchange 

A person who has provided security by depositing money or securities is entitled to exchange the 

money deposited for suitable securities and the securities deposited for other suitable securities or for 

money. 
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Section 236 
Registered claims 

A registered claim against the Federal Government or a Land may be provided as security only up to 

the amount of three quarters of the market value of the securities the delivery of which the creditor 

may demand in return for cancellation of his claim. 

Section 237 
Movable things 

A movable thing may be provided as security only up to the amount of two thirds of its estimated 

value. Things may be rejected as security if their spoilage is to be feared or if their safekeeping 

involves special difficulties. 

Section 238 
Mortgages, land charges and annuity land charges 

(1) A mortgage claim, a land charge or an annuity land charge is suitable as security only if it complies 

with the requirements for the investment of money held in trust for a ward in mortgage claims, land 

charges or annuity land charges at the place where security is provided. 

(2) A claim secured by a debt-securing mortgage is not suitable as security. 

Section 239 
Surety 

(1) A surety is qualified if he possesses property appropriate for the amount of security to be provided 

and is subject to general jurisdiction within the country. 

(2) The declaration of suretyship must contain a waiver of the defence of unexhausted remedies. 

Section 240 
Duty to supplement security 

If the security provided becomes insufficient without this being the fault of the person entitled, it is to 

be supplemented or another security is to be provided. 
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Book 2 

Law of Obligations 

Division 1 

Subject matter of obligations 

Title 1 

Duty of performance 

Section 241 
Duties arising from an obligation 

(1) By virtue of an obligation an obligee is entitled to claim performance from the obligor. The 

performance may also consist in forbearance. 

(2) An obligation may also, depending on its contents, oblige each party to take account of the rights, 

legal interests and other interests of the other party. 

Section 241a 
Unsolicited performance*) 

(1) The supply of unsolicited things or the provision of other unsolicited services to a consumer by an 

entrepreneur does not create a claim against the consumer. 

(2) Statutory claims are not excluded if the performance was not intended for the receiver or was 

made in the mistaken belief that there had been an order, and the receiver was aware of this or could 

have been aware of this if he had taken reasonable care. 

(3) Performance is not unsolicited if the consumer, instead of the performance ordered, is offered 

performance of equal value in quality and price, and it is pointed out to him that he is not obliged to 

accept it and does not have to bear the costs of return shipment. 
*) Official note: This provision serves to implement Article 9 of Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on 

the protection of consumers in respect of distance contracts (OJ L 144, p. 19). 

Section 242 
Performance in good faith 

An obligor has a duty to perform according to the requirements of good faith, taking customary 

practice into consideration. 

Section 243 
Obligation in kind 

(1) A person who owes a thing defined only by class must supply a thing of average kind and quality. 

(2) If the obligor has done what is necessary on his part to supply such a thing, the obligation is 

restricted to that thing. 
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Section 244 
Foreign currency obligation 

(1) If a money debt stated in a currency other than the euro is payable within the country, then 

payment may be made in euros unless payment in the other currency has been expressly agreed. 

(2) Conversion occurs at the rate of exchange in effect in the place of payment at the time of payment. 

Section 245 
Obligation payable in a specific denomination of money 

If a money debt is payable in a specific denomination of coin which is no longer in circulation at the 

time of payment, payment is to be made in the same way as if the denomination of coin were not 

specified. 

Section 246 
Statutory interest rate 

If interest is payable on a debt by law or under a legal transaction, the rate of interest is four per cent 

per year, unless otherwise provided. 

Section 247*) 

Basic rate of interest 

(1) The basic rate of interest is 3.62%.**) It changes on 1 January and 1 July each year by the 

percentage points by which the reference rate has risen or fallen since the last change in the basic 

rate of interest. The reference rate is the rate of interest for the most recent main refinancing operation 

of the European Central Bank before the first calendar day of the relevant six-month period. 

(2) The Deutsche Bundesbank announces the effective basic rate of interest in the Federal Gazette 

without undue delay after the dates referred to in subsection (1) sentence 2 above. 

*) Official note: This provision serves to implement Article 3 of Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 

on combating late payment in commercial transactions (OJ L 200, p. 35). 

 **) Since the following dates the basic rate of interest has been 1.1.2002 2.57% (public notice of 28.12.2001, Fed. Gazette 2002 no. 3 p. 98); 

1.7.2002 2.47% (public notice of 25.6.2002, Fed. Gazette no. 118 p. 14537); 1.1.2003 1.97% (public notice of 30.12.2002, Fed. Gazette 2003 no. 2 p. 

76); 1.7.2003 1.22% (public notice of 24.6.2003, Fed. Gazette no. 117 p. 13744); 1.1.2004 1.14% (public notice of 30.12.2003, Fed. Gazette 2004 no. 2 

p. 69); 1.7.2004 1.13% (public notice of 3.7.2004, Fed. Gazette no. 122 p. 14246); 1.1.2005 1.21% (public notice of 30.12.2004, Fed. Gazette 2005 no. 1 

p. 6); 1.7.2005 1.17% (public notice of 28.6.2005, Fed. Gazette no. 122 p. 10042); 1.1.2006 1.37% (public notice of 29.12.2005, Fed. Gazette 2006 no. 1 

p. 2); 1.7.2006 1.95% (public notice of 27.6.2006, Fed. Gazette no. 119 p. 4754); 1.1.2007 2.70% (public notice of 28.12.2006, Fed. Gazette no. 245 p. 

7463). 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 54 of 605 

Section 248 
Compound interest 

(1) An agreement reached in advance that interest due should in turn bear interest is void. 

(2) Savings banks, credit institutions and owners of banking businesses may agree in advance that 

interest not collected on deposits should be held to be fresh interest-bearing deposits. Credit 

institutions entitled to issue interest-bearing bonds for the amount of the loans granted by them may, 

for such loans, have commitments made to them in advance to pay interest on interest in arrears. 

Section 249 
Nature and extent of damages 

(1) A person who is liable in damages must restore the position that would exist if the circumstance 

obliging him to pay damages had not occurred. 

(2) Where damages are payable for injury to a person or damage to a thing, the obligee may demand 

the required monetary amount in lieu of restoration. When a thing is damaged, the monetary amount 

required under sentence 1 only includes value-added tax if and to the extent that it is actually incurred. 

Section 250 
Damages in money after the specification of a period of time 

The obligee may specify a reasonable period of time for the person liable in damages to undertake 

restoration and declare that he will reject restoration after the period of time ends. After the end of the 

period of time the obligee may demand damages in money, if restoration does not occur in good time; 

the claim to restoration is excluded. 

Section 251 
Damages in money without the specification of a period of time 

(1) To the extent that restoration is not possible or is not sufficient to compensate the obligee, the 

person liable in damages must compensate the obligee in money. 

(2) The person liable in damages may compensate the obligee in money if restoration is only possible 

with disproportionate expenses. Expenses incurred as a result of the curative treatment of an injured 

animal are not disproportionate merely because they significantly exceed the value of the animal. 

Section 252 
Lost profits 

The damage to be compensated for also comprises the lost profits. Those profits are considered lost 

that in the normal course of events or in the special circumstances, particularly due to the measures 

and precautions taken, could probably be expected. 
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Section 253 
Intangible damage 

(1) Money may be demanded in compensation for any damage that is not pecuniary loss only in the 

cases stipulated by law. 

(2) If damages are to be paid for an injury to body, health, freedom or sexual self-determination, 

reasonable compensation in money may also be demanded for any damage that is not pecuniary loss. 

Section 254 
Contributory negligence 

(1) Where fault on the part of the injured person contributes to the occurrence of the damage, liability 

in damages as well as the extent of compensation to be paid depend on the circumstances, in 

particular to what extent the damage is caused mainly by one or the other party. 

(2) This also applies if the fault of the injured person is limited to failing to draw the attention of the 

obligor to the danger of unusually extensive damage, where the obligor neither was nor ought to have 

been aware of the danger, or to failing to avert or reduce the damage. The provision of section 278 

applies with the necessary modifications. 

Section 255 
Assignment of claims to compensation 

A person who must pay damages for the loss of a thing or a right is only obliged to compensate in 

return for the assignment of the claims which the person entitled to damages holds against third 

parties on the basis of ownership of the thing or on the basis of the right. 

Section 256 
Payment of interest on expenses 

A person who is obliged to reimburse expenses must pay interest from the date of the expense 

onwards on the amount expended or, if other objects than money have been expended, on the 

amount payable as compensation for their value. Where expenses have been incurred on an object 

that must be returned to the person liable in damages, interest need not be paid for the period of time 

for which the person entitled to damages is unremunerated for the emoluments or fruits of the object. 

Section 257 
Claim for release 

A person who is entitled to demand reimbursement of expenses he incurs for a specific purpose may, 

if he assumes an obligation for this purpose, demand release from the obligation. If the obligation is 

not yet due, the person liable in damages may provide security to him instead of releasing him from 

the obligation. 
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Section 258 
Right of removal 

Anyone entitled to remove an installation from a thing that he must return to another person must in 

the event of removal restore the thing to its previous condition at his own expense. If the other person 

obtains possession of the thing, he is obliged to permit the installation to be removed; he may refuse 

permission until he is provided with security for the damage connected with the removal. 

Section 259 
Extent of duty to render account 

(1) A person who is obliged to render account for management related to earnings or expenses must 

provide the person entitled with an account containing an orderly compilation of earnings or expenses 

and, where receipts are customarily given, must submit receipts. 

(2) Where there is reason to assume that the information on earnings contained in the account has not 

been provided with the requisite care the person obliged must, upon demand, declare for the record in 

lieu of an oath that he has indicated the earnings as completely as he is able to. 

(3) In matters of minor importance there is no duty to make a declaration in lieu of an oath. 

Section 260 
Duties when returning or providing information on an aggregate of objects 

(1) A person who is obliged to return an aggregate of objects or to provide information on the inventory 

of such an aggregate must submit to the person entitled a list of the inventory. 

(2) Where there is reason to assume that the list has not been prepared with the requisite care, the 

person obliged must upon demand declare for the record in lieu of an oath that to the best of his 

knowledge he has indicated the inventory as completely as he is able to. 

(3) The provision of section 259 (3) applies. 

Section 261 
Modifying a declaration in lieu of an oath; costs 

(1) The court may resolve to modify the declaration in lieu of an oath according to the circumstances. 

(2) The costs of making the declaration in lieu of an oath must be borne by the person demanding the 

making of the declaration. 

Section 262 
Alternative obligation; right of choice 

Where more than one act of performance is owed in such a manner that only the one or the other is to 

be effected, then in case of doubt, the obligor has the right of choice. 

Section 263 
Exercise of the right of choice; effect 

(1) The right of choice is exercised by declaration to the other party. 

(2) The performance chosen is deemed to have been the only performance owed from the beginning. 
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Section 264 
Default by the person entitled to the right of choice 

(1) If the obligor entitled to the right of choice does not exercise that right prior to the beginning of 

execution, the obligee, at his choice, may direct execution to one performance or the other; however, 

as long as the obligee has not received the performance chosen, completely or in part, the obligor may 

release himself from his obligation through one of the other acts of performance. 

(2) If the obligee entitled to the right of choice is in default, the obligor may demand that he exercises 

that right, specifying a reasonable period of time. At the end of the period of time the right of choice 

passes to the obligor, if the obligee does not undertake the choice in good time. 

Section 265 
Impossibility in case of alternative obligations 

If one of the acts of performance is impossible from the beginning or if it later becomes impossible, the 

obligation is restricted to the other acts of performance. There is no restriction if performance becomes 

impossible due to a circumstance for which the party who is not entitled to the right of choice is 

responsible. 

Section 266 
Part performance 

The obligor is not entitled to render part performance. 

Section 267 
Performance by third parties 

(1) If the obligor need not perform in person, then a third party may also render performance. The 

consent of the obligor is not required. 

(2) The obligee may reject the performance if the obligor objects. 

Section 268 
Right of redemption of a third party 

(1) If the obligee effects execution which is levied on an object belonging to the obligor, anyone who 

risks losing a right in the object due to execution is entitled to satisfy the obligee. The possessor of a 

thing is entitled to the same right if he risks losing possession due to execution. 

(2) The satisfaction may also take place by deposit or by set-off. 

(3) To the extent that the third party satisfies the obligee the claim passes to him. The passing of 

ownership may not be asserted to the disadvantage of the creditor. 
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Section 269 
Place of performance 

(1) Where no place of performance has been specified or is evident from the circumstances, in 

particular from the nature of the obligation, performance must be made in the place where the obligor 

had his residence at the time when the obligation arose. 

(2) If the obligation arose in the commercial undertaking of the obligor, the place of the commercial 

undertaking takes the place of the residence if the obligor maintained his commercial undertaking at 

another place. 

(3) From the circumstance that the obligor has assumed the costs of shipping it may not be concluded 

that the place to which shipment is to be made is to be the place of performance. 

Section 270 
Place of payment 

(1) In case of doubt the obligor must transfer money at his own risk and his own expense to the 

obligee at the residence of the latter. 

(2) If the obligation came about in the commercial undertaking of the obligee, then, if the obligee has 

his business establishment in another place, the place of the commercial undertaking takes the place 

of the residence. 

(3) If, as the result of a change in the obligee’s residence or business establishment occurring after the 

obligation arises, the costs or risk of transmission increase, the obligee must in the former case bear 

the extra costs and in the latter case the risk. 

(4) The provisions on the place of performance are unaffected. 

Section 271 
Time of performance 

(1) Where no time for performance has been specified or is evident from the circumstances, the 

obligee may demand performance immediately, and the obligor may effect it immediately. 

(2) Where a time has been specified, then in case of doubt it must be assumed that the obligee may 

not demand performance, but the obligor may effect it prior to that time. 

Section 272 
Interim interest 

If the obligor pays an interest-free debt prior to its falling due, he is not entitled to any deduction for 

interim interest. 
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Section 273 
Right of retention 

(1) If the obligor has a claim that is due against the obligee under the same legal relationship as that 

on which the obligation is based, he may, unless the obligation leads to a different conclusion, refuse 

the performance owed by him, until the performance owed to him is rendered (right of retention). 

(2) A person who is obliged to return an object has the same right, if he is entitled to a claim that is due 

on account of outlays for the object or on account of damage caused to him by the object, unless he 

obtained the object by means of an intentionally committed tort. 

(3) The obligee may avert the exercise of the right of retention by providing security. The providing of 

security by guarantors is excluded. 

Section 274 
Effects of the right of retention 

(1) In comparison to a legal action by the obligee, assertion of the right of retention only has the effect 

that the obligor is to be ordered to render performance in return for receiving the performance owed to 

him (concurrent performance). 

(2) On the basis of such an order the obligee may pursue his claim by way of execution, without 

effecting the performance he owes, if the obligor is in default of acceptance. 

Section 275 
Exclusion of the duty of performance*)  

(1) A claim for performance is excluded to the extent that performance is impossible for the obligor or 

for any other person. 

(2) The obligor may refuse performance to the extent that performance requires expense and effort 

which, taking into account the subject matter of the obligation and the requirements of good faith, is 

grossly disproportionate to the interest in performance of the obligee. When it is determined what 

efforts may reasonably be required of the obligor, it must also be taken into account whether he is 

responsible for the obstacle to performance. 

(3) In addition, the obligor may refuse performance if he is to render the performance in person and, 

when the obstacle to the performance of the obligor is weighed against the interest of the obligee in 

performance, performance cannot be reasonably required of the obligor. 

(4) The rights of the obligee are governed by sections 280, 283 to 285, 311a and 326. 

*) Official note: This provision also serves in part to implement Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 

on certain aspects of the sale of consumer goods and associated guarantees (OJ L 171, p. 12). 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 60 of 605 

Section 276 
Responsibility of the obligor 

(1) The obligor is responsible for intention and negligence, if a higher or lower degree of liability is 

neither laid down nor to be inferred from the other subject matter of the obligation, including but not 

limited to the giving of a guarantee or the assumption of a procurement risk. The provisions of sections 

827 and 828 apply with the necessary modifications. 

(2) A person acts negligently if he fails to exercise reasonable care. 

(3) The obligor may not be released in advance from liability for intention. 

Section 277 
Standard of care in ones own affairs 

A person who owes only the care that he customarily exercises in his own affairs is not released from 

liability for gross negligence. 

Section 278 
Responsibility of the obligor for third parties 

The obligor is responsible for fault on the part of his legal representative, and of persons whom he 

uses to perform his obligation, to the same extent as for fault on his own part. The provision of section 

276 (3) does not apply. 

Section 279 

(repealed) 

Section 280 
Damages for breach of duty 

(1) If the obligor breaches a duty arising from the obligation, the obligee may demand damages for the 

damage caused thereby. This does not apply if the obligor is not responsible for the breach of duty. 

(2) Damages for delay in performance may be demanded by the obligee only subject to the additional 

requirement of section 286. 

(3) Damages in lieu of performance may be demanded by the obligee only subject to the additional 

requirements of sections 281, 282 or 283. 
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Section 281 
Damages in lieu of performance for nonperformance or failure to render performance as owed 

(1) To the extent that the obligor does not render performance when it is due or does not render 

performance as owed, the obligee may, subject to the requirements of section 280 (1), demand 

damages in lieu of performance, if he has without result set a reasonable period for the obligor for 

performance or cure. If the obligor has performed only in part, the obligee may demand damages in 

lieu of complete performance only if he has no interest in the part performance. If the obligor has not 

rendered performance as owed, the obligee may not demand damages in lieu of performance if the 

breach of duty is immaterial. 

(2) Setting a period for performance may be dispensed with if the obligor seriously and definitively 

refuses performance or if there are special circumstances which, after the interests of both parties are 

weighed, justify the immediate assertion of a claim for damages. 

(3) If the nature of the breach of duty is such that setting a period of time is out of the question, a 

warning notice is given instead. 

(4) The claim for performance is excluded as soon as the obligee has demanded damages in lieu of 

performance. 

(5) If the obligee demands damages in lieu of complete performance, the obligor is entitled to claim the 

return of his performance under sections 346 to 348. 
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Section 282 

Damages in lieu of performance for breach of a duty under section 241 (2) If the obligor breaches a 

duty under section 241 (2), the obligee may, if the requirements of section 280 (1) are satisfied, 

demand damages in lieu of performance, if he can no longer reasonably be expected to accept 

performance by the obligor. 

Section 283 
Damages in lieu of performance where the duty of performance is excluded 

If, under section 275 (1) to (3), the obligor is not obliged to perform, the obligee may, if the 

requirements of section 280 (1) are satisfied, demand damages in lieu of performance. Section 281 (1) 

sentences 2 and 3 and (5) apply with the necessary modifications. 

Section 284 
Reimbursement of futile expenses 

In place of damages in lieu of performance, the obligee may demand reimbursement of the expenses 

which he has made and in all fairness was entitled to make in reliance on receiving performance, 

unless the purpose of the expenses would not have been achieved, even if the obligor had not 

breached his duty. 

Section 285 
Return of reimbursement 

(1) If the obligor, as a result of the circumstance by reason of which, under section 275 (1) to (3), he 

has no duty of performance, obtains reimbursement or a claim to reimbursement for the object owed, 

the obligee may demand return of what has been received in reimbursement or an assignment of the 

claim to reimbursement. 

(2) If the obligee may demand damages in lieu of performance, then, if he exercises the right 

stipulated in subsection (1) above, the damages are reduced by the value of the reimbursement or the 

claim to reimbursement he has obtained. 
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Section 286 
Default of the obligor*) 

(1) If the obligor, following a warning notice from the obligee that is made after performance is due, 

fails to perform, he is in default as a result of the warning notice. Bringing an action for performance 

and serving a demand for payment in summary debt proceedings for recovery of debt have the same 

effect as a warning notice. 

(2) There is no need for a warning notice if 

 1. a period of time according to the calendar has been specified, 

2. performance must be preceded by an event and a reasonable period of time for performance 

has been specified in such a way that it can be calculated, starting from the event, according 

to the calendar, 

 3. the obligor seriously and definitively refuses performance, 

 4. for special reasons, weighing the interests of both parties, the immediate commencement of 

default is justified. 

(3) The obligor of a claim for payment is in default at the latest if he does not perform within thirty days 

after the due date and receipt of an invoice or equivalent statement of payment; this applies to an 

obligor who is a consumer only if these consequences are specifically referred to in the invoice or 

statement of payment. If the time at which the invoice or payment statement is received by the obligor 

is uncertain, an obligor who is not a consumer is in default at the latest thirty days after the due date 

and receipt of the consideration. 

(4) The obligor is not in default for as long as performance is not made as the result of a circumstance 

for which he is not responsible. 

*) Official note: This provision also serves in part to implement Directive 2000/35/EC of the European Parliament and of the Council of 29 June 

2000 on combating late payment in commercial transactions (OJ L 200, p. 35). 

Section 287 
Liability during default 

While he is in default, the obligor is responsible for all negligence. He is liable for performance in the 

case of chance as well, unless the damage would have occurred even if performance had been made 

in good time. 
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Section 288 
Default interest*) 

(1) Any money debt must bear interest during the time of default. The default rate of interest per year 

is five percentage points above the basic rate of interest. 

(2) In the case of legal transactions to which a consumer is not a party the rate of interest for claims for 

payment is eight percentage points above the basic rate of interest. 

(3) The obligee may demand higher interest on a different legal basis. 

(4) The assertion of further damage is not excluded. 

*) Official note: This provision also serves in part to implement Directive 2000/35/EC of the European Parliament and of the Council of 29 June 

2000 on combating late payment in commercial transactions (OJ L 200, p. 35). 

Section 289 
Prohibition of compound interest 

Default interest is not to be paid on interest. The right of the obligee to compensation for damage 

caused by the default remains unaffected. 

Section 290 
Interest on compensation for value 

If the obligor is obliged to compensate for the value of an object that has been destroyed during a 

period of default or cannot be returned for a reason occurring during a period of default, the obligee 

may demand interest on the amount to be paid as compensation from the point of time onwards on 

which the determination of the value is based. The same applies if the obligor is obliged to 

compensate for the reduction in value of an object that deteriorates during the period of default. 

Section 291 
Interest during legal proceedings 

The obligor must pay interest on a money debt from the date when litigation is pending onwards, even 

if he is not in default; if the debt only falls due later, interest must be paid from its due date onwards. 

The provisions of section 288 (1) sentence 2, (2) and (3) and section 289 sentence 1 apply with the 

necessary modifications. 

Section 292 
Liability in the case of a duty to return 

(1) If the obligor must return a specific object, then, from the date when litigation is pending, the claim 

to damages of the obligee for deterioration, destruction or for impossibility of return for another reason 

is determined under the provisions that apply to the relationship between an owner and a possessor 

from the date when litigation on a claim to ownership is pending, except where the obligation or the 

default of the obligor leads to a different conclusion in favour of the obligee. 

(2) The same applies to the claim of the obligee to the return or payment of emoluments and to the 

claim of the obligor to compensation for outlays. 
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Title 2 

Default by the obligee 

Section 293 
Default in acceptance 

The obligee is in default if he does not accept the performance offered to him. 

Section 294 
Actual offer 

The obligee must actually be offered performance exactly as it is to be rendered. 

Section 295 
Verbal offer 

A verbal offer by the obligor suffices if the obligee has declared to him that he will not accept the 

performance, or if effecting the performance requires an act by the obligee, in particular if the obligee 

must collect the thing owed. Equivalent to an offer of performance is a demand to the obligee to 

undertake the action required. 

Section 296 
Dispensability of the offer 

If a period of time has been specified according to the calendar for the act that the obligee is to 

undertake, the offer is only necessary if the obligee undertakes the act in good time. The same applies 

if the act must be preceded by an event and a reasonable period of time is specified for the act in such 

a way that it can be calculated from the event onwards according to the calendar. 

Section 297 
Inability of the obligor 

The obligee is not in default if the obligor at the time of the offer or, in the case of section 296, at the 

time determined for the action of the obligee, is not in a position to effect performance. 

Section 298 
Concurrent performance 

If the obligor is only obliged to perform in return for an act of performance by the obligee, the obligee is 

in default if, although he is willing to accept the performance offered, he does not offer the 

consideration demanded. 

Section 299 
Temporary prevention of acceptance 

If the time of performance is not specified or if the obligor is entitled to provide performance before the 

specified time, the obligee is not in default merely because he is temporarily prevented from accepting 

the performance offered, unless the obligor notifies him of the performance a reasonable time in 

advance. 
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Section 300 
Effects of default by the obligee 

(1) The obligor is, during the period of the default of the obligee, only responsible for intent and gross 

negligence. 

(2) If a thing designated only by class is owed, the risk passes to the obligee at the time when he is in 

default by not accepting the thing offered. 

Section 301 
Cessation of interest 

During the period of default by the obligee, the obligor need not pay interest on an interest-bearing 

money debt. 

Section 302 
Emoluments 

If the obligor must return or reimburse the emoluments of an object, his obligation is limited, for the 

period of default by the obligee, to the emoluments he takes. 

Section 303 
Right to abandon possession 

If the obligor is obliged to surrender a plot of land or a registered ship or ship under construction, he 

may abandon possession after the obligee is in default. The obligee must be threatened with 

abandonment beforehand, unless the threat is impracticable. 

Section 304 
Compensation for extra expenses 

If the obligee is in default, the obligor may demand reimbursement of extra expenses he was obliged 

to incur for the futile offer as well as for safekeeping and preservation of the object owed. 
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Division 2 

Drafting contractual obligations by means of standard business terms*) 

*) Official note: This provision also serves to implement Directive 93/13/EEC of the Council of 5 April 1993 on unfair terms in consumer contracts 

(OJ L 95, p. 29). 

Section 305 
Incorporation of standard business terms into the contract 

(1) Standard business terms are all contract terms pre-formulated for more than two contracts which 

one party to the contract (the user) presents to the other party upon the entering into of the contract. It 

is irrelevant whether the provisions take the form of a physically separate part of a contract or are 

made part of the contractual document itself, what their volume is, what typeface or font is used for 

them and what form the contract takes. Contract terms do not become standard business terms to the 

extent that they have been negotiated in detail between the parties. 

(2) Standard business terms only become a part of a contract if the user, when entering into the 

contract, 

1. refers the other party to the contract to them explicitly or, where explicit reference, due to the 

way in which the contract is entered into, is possible only with disproportionate difficulty, by 

posting a clearly visible notice at the place where the contract is entered into, and 

2. gives the other party to the contract, in an acceptable manner, which also takes into 

reasonable account any physical handicap of the other party to the contract that is discernible 

to the user, the opportunity to take notice of their contents, 

and if the other party to the contract agrees to their applying. 

(3) The parties to the contract may, while complying with the requirements set out in subsection (2) 

above, agree in advance that specific standard business terms are to govern a specific type of legal 

transaction. 
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Section 305a 
Incorporation in special cases 

Even without compliance with the requirements cited in section 305 (2) nos. 1 and 2, if the other party 

to the contract agrees to their applying the following are incorporated, 

 1. the tariffs and regulations of the railways issued with the approval of the competent transport 

authority or on the basis of international conventions, and the terms of transport approved under the 

Passenger Transport Act [Personenbeförderungsgesetz], of trams, trolley buses and motor vehicles in 

regular public transport services, 

 2. the standard business terms published in the gazette of the Federal Network Agency for 

Electricity, Gas, Telecommunications, Post and Railway [Bundesnetzagentur für Elektrizität, Gas, 

Telekommunikation, Post und Eisenbahnen] and kept available on the business premises of the user,  

 a) into transport contracts entered into off business premises by the posting of items in 

postboxes, 

 b) into contracts on telecommunications, information services and other services that are 

provided direct by the use of distance communication and at one time and without interruption during 

the supply of a telecommunications service, if it is disproportionately difficult to make the standard 

business terms available to the other party before the contract is entered into. 

Section 305b 
Priority of individually agreed terms 

Individually agreed terms take priority over standard business terms. 

Section 305c 
Surprising and ambiguous clauses 

(1) Provisions in standard business terms which in the circumstances, in particular with regard to the 

outward appearance of the contract, are so unusual that the other party to the contract with the user 

need not expect to encounter them, do not form part of the contract. 

(2) Any doubts in the interpretation of standard business terms are resolved against the user. 

Section 306 
Legal consequences of non-incorporation and ineffectiveness 

(1) If standard business terms in whole or in part have not become part of the contract or are 

ineffective, the remainder of the contract remains in effect. 

(2) To the extent that the terms have not become part of the contract or are ineffective, the contents of 

the contract are determined by the statutory provisions. 

(3) The contract is ineffective if upholding it, even taking into account the alteration provided in 

subsection (2) above, would be an unreasonable hardship for one party. 
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Section 306a 
Prohibition of circumvention 

The rules in this division apply even if they are circumvented by other constructions. 

Section 307 
Test of reasonableness of contents 

(1) Provisions in standard business terms are ineffective if, contrary to the requirement of good faith, 

they unreasonably disadvantage the other party to the contract with the user. An unreasonable 

disadvantage may also arise from the provision not being clear and comprehensible. 

(2) An unreasonable disadvantage is, in case of doubt, to be assumed to exist if a provision 

 1. is not compatible with essential principles of the statutory provision from which it deviates, or 

 2. limits essential rights or duties inherent in the nature of the contract to such an extent that 

attainment of the purpose of the contract is jeopardised. 

(3) Subsections (1) and (2) above, and sections 308 and 309 apply only to provisions in standard 

business terms on the basis of which arrangements derogating from legal provisions, or arrangements 

supplementing those legal provisions, are agreed. Other provisions may be ineffective under 

subsection (1) sentence 2 above, in conjunction with subsection (1) sentence 1 above. 

Section 308 
Prohibited clauses with the possibility of evaluation 

In standard business terms the following are in particular ineffective 

 1. (Period of time for acceptance and performance) a provision by which the user reserves to 

himself the right to unreasonably long or insufficiently specific periods of time for acceptance or 

rejection of an offer or for rendering performance; this does not include the reservation of the right not 

to perform until after the end of the period of time for revocation or return under sections 355 (1) and 

(2) and 356; 

 2. (Additional period of time) a provision by which the user, contrary to legal provisions, reserves 

to himself the right to an unreasonably long or insufficiently specific additional period of time for the 

performance he is to render; 

 3. (Reservation of the right to withdraw) the agreement of a right of the user to free himself from 

his obligation to perform without any objectively justified reason indicated in the contract; this does not 

apply to continuing obligations; 

 4. (Reservation of the right to modify) the agreement of a right of the user to modify the 

performance promised or deviate from it, unless the agreement of the modification or deviation can 

reasonably be expected of the other party to the contract when the interests of the user are taken into 

account; 
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 5. (Fictitious declarations) a provision by which a declaration by the other party to the contract 

with the user, made when undertaking or omitting a specific act, is deemed to have been made or not 

made by the user unless  

 a) the other party to the contract is granted a reasonable period of time to make an express 

declaration, and 

 b) the user agrees to especially draw the attention of the other party to the contract to the 

intended significance of his behaviour at the beginning of the period of time; 

  

 6. (Fictitious receipt) a provision providing that a declaration by the user that is of special 

importance is deemed to have been received by the other party to the contract; 

 7. (Reversal of contracts) a provision by which the user, to provide for the event that a party to 

the contract withdraws from the contract or gives notice of termination of the contract, may demand  

 a) unreasonably high remuneration for enjoyment or use of a thing or a right or for performance 

rendered, or 

 b) unreasonably high reimbursement of expenses; 

  

 8. (Unavailability of performance) the agreement, admissible under no. 3, of the reservation by 

the user of a right to free himself from the duty to perform the contract in the absence of availability of 

performance, if the user does not agree to  

 a) inform the other party to the contract without undue delay, of the unavailability, and 

 b) reimburse the other party to the contract for consideration, without undue delay. 

Section 309 
Prohibited clauses without the possibility of evaluation 

Even to the extent that a deviation from the statutory provisions is permissible, the following are 

ineffective in standard business terms: 

 1. (Price increases at short notice) a provision providing for an increase in payment for goods or 

services that are to be delivered or rendered within four months of the entering into of the contract; this 

does not apply to goods or services delivered or rendered in connection with continuing obligations; 

 2. (Right to refuse performance) a provision by which  

 a) the right to refuse performance to which the other party to the contract with the user is entitled 

under section 320, is excluded or restricted, or 

 b) a right of retention to which the other party to the contract with the user is entitled to the extent 

that it is based on the same contractual relationship, is excluded or restricted, in particular made 

dependent upon acknowledgement of defects by the user; 
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 3. (Prohibition of set-off) a provision by which the other party to the contract with the user is 

deprived of the right to set off a claim that is uncontested or has been finally and non-appealably 

established; 

 4. (Warning notice, setting of a period of time) a provision by which the user is exempted from 

the statutory requirement of giving the other party to the contract a warning notice or setting a period 

of time for the latter to perform or cure; 

 5. (Lump-sum claims for damages) the agreement of a lump-sum claim by the user for damages 

or for compensation of a decrease in value if  

 a) the lump sum, in the cases covered, exceeds the damage expected under normal 

circumstances or the customarily occurring decrease in value, or 

 b) the other party to the contract is not expressly permitted to show that damage or decrease in 

value has either not occurred or is substantially less than the lump sum; 

  

 6. (Contractual penalty) a provision by which the user is promised the payment of a contractual 

penalty in the event of non-acceptance or late acceptance of the performance, payment default or in 

the event that the other party to the contract frees himself from the contract; 

 7. (Exclusion of liability for injury to life, body or health and in case of gross fault)  

 a) (Injury to life, body or health) any exclusion or limitation of liability for damage from injury to 

life, body or health due to negligent breach of duty by the user or intentional or negligent breach of 

duty by a legal representative or a person used to perform an obligation of the user; 

 b) (Gross fault) any exclusion or limitation of liability for other damage arising from a grossly 

negligent breach of duty by the user or from an intentional or grossly negligent breach of duty by a 

legal representative of the user or a person used to perform an obligation of the user; 

letters (a) and (b) do not apply to limitations of liability in terms of transport and tariff rules, authorised 

in accordance with the Passenger Transport Act [Personenbeförderungsgesetz], of trams, trolley 

buses and motor vehicles in regular public transport services, to the extent that they do not deviate to 

the disadvantage of the passenger from the Order on Standard Transport Terms for Tram and Trolley 

Bus Transport and Regular Public Transport Services with Motor Vehicles [Verordnung über die 

Allgemeinen Beförderungsbedingungen für den Straßenbahn- und Obusverkehr sowie den 

Linienverkehr mit Kraftfahrzeugen] of 27 February 1970; letter (b) does not apply to limitations on 

liability for state-approved lotteries and gaming contracts; 

 8. (Other exclusions of liability for breaches of duty)  
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 a) (Exclusion of the right to free oneself from the contract) a provision which, where there is a 

breach of duty for which the user is responsible and which does not consist in a defect of the thing 

sold or the work, excludes or restricts the right of the other party to free himself from the contract; this 

does not apply to the terms of transport and tariff rules referred to in No. 7 under the conditions set out 

there; 

 b) (Defects) a provision by which in contracts relating to the supply of newly produced things and 

relating to the performance of work  

aa)  (Exclusion and referral to third parties) the claims against the user due to defects in their 

entirety or in regard to individual parts are excluded, limited to the granting of claims against third 

parties or made dependent upon prior court action taken against third parties; 

bb)  (Limitation to cure) the claims against the user are limited in whole or in regard to individual 

parts to a right to cure, to the extent that the right is not expressly reserved for the other party to the 

contract to reduce the purchase price, if the cure should fail or, except where building work is the 

object of liability for defects, at its option to withdraw from the contract; 

cc)  (Expenses for cure) the duty of the user to bear the expenses necessary for the purpose of 

cure, in particular to bear transport, workmen’s travel, work and materials costs, is excluded or limited; 

dd)  (Withholding cure) the user makes cure dependent upon prior payment of the entire fee or a 

portion of the fee that is disproportionate taking the defect into account; 

ee)  (Cut-off period for notice of defects) the user sets a cut-off period for the other party to the 

contract to give notice of non-obvious defects which is shorter than the permissible period of time 

under double letter (ff) below; 

ff)  (Making limitation easier) the limitation of claims against the user due to defects in the cases 

cited in section 438 (1) no. 2 and section 634a (1) no. 2 is made easier, or in other cases a limitation 

period of less than one year reckoned from the beginning of the statutory limitation period is attained; 

  

 9. (Duration of continuing obligations) in a contractual relationship the subject matter of which is 

the regular supply of goods or the regular rendering of services or work performance by the user,  

 a) a duration of the contract binding the other party to the contract for more than two years, 

 b) a tacit extension of the contractual relationship by more than one year in each case that is 

binding on the other party to the contract, or 

 c) a notice period longer than three months prior to the expiry of the duration of the contract as 

originally agreed or tacitly extended at the expense of the other party to the contract; 

this does not apply to contracts relating to the supply of things sold as belonging together, to 

insurance contracts or to contracts between the holders of copyright rights and claims and copyright 
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collecting societies within the meaning of the Act on the Administration of Copyright and Neighbouring 

Rights [Gesetz über die Wahrnehmung von Urheberrechten und verwandten Schutzrechten]; 

 10. (Change of other party to contract) a provision according to which in the case of purchase, 

loan or service agreements or agreements to produce a result a third party enters into, or may enter 

into, the rights and duties under the contract in place of the user, unless, in that provision,  

 a) the third party is identified by name, or 

 b) the other party to the contract is granted the right to free himself from the contract; 

  

 11. (Liability of an agent with power to enter into a contract) a provision by which the user imposes 

on an agent who enters into a contract for the other party to the contract  

 a) a liability or duty of responsibility for the principal on the part of the agent himself, without any 

explicit and separate declaration to this effect, or 

 b) in the case of agency without authority, liability going beyond section 179; 

  

 12. (Burden of proof) a provision by which the user modifies the burden of proof to the 

disadvantage of the other party to the contract, in particular by  

 a) imposing on the latter the burden of proof for circumstances lying in the sphere of 

responsibility of the user, or 

 b) having the other party to the contract confirm certain facts; 

letter (b) does not apply to acknowledgements of receipt that are signed separately or provided with a 

separate qualified electronic signature; 

 13. (Form of notices and declarations) a provision by which notices or declarations that are to be 

made to the user or a third party are tied to a more stringent form than written form or tied to special 

receipt requirements. 
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Section 310 
Scope of application 

(1) Section 305 (2) and (3) and sections 308 and 309 do not apply to standard business terms which 

are used in contracts with an entrepreneur, a legal person under public law or a special fund under 

public law. Section 307 (1) and (2) nevertheless apply to these cases in sentence 1 to the extent that 

this leads to the ineffectiveness of the contract provisions set out in sections 308 and 309; reasonable 

account must be taken of the practices and customs that apply in business dealings. In cases coming 

under sentence 1, section 307 (1) and (2) do not apply to contracts in which the entire Award Rules for 

Building Works, Part B [Vergabe- und Vertragsordnung für Bauleistungen Teil B - VOB/B] in the 

version applicable at the time of conclusion of the contract are included without deviation as to their 

content, relating to an examination of the content of individual provisions. 

(2) Sections 308 and 309 do not apply to contracts of electricity, gas, district heating or water suppliers 

for the supply of electricity, gas, district heating or water from the supply grid to special customers to 

the extent that the conditions of supply do not derogate, to the disadvantage of the customer, from 

orders on general conditions for the supply of standard-rate customers with electricity, gas, district 

heating and water. Sentence 1 applies with the necessary modifications to contracts for the disposal of 

sewage. 

(3) In the case of contracts between an entrepreneur and a consumer (consumer contracts) the rules 

in this division apply with the following provisos: 

 1. Standard business terms are deemed to have been presented by the entrepreneur, unless 

they were introduced into the contract by the consumer; 

 2. Section 305c (2) and sections 306 and 307 to 309 of this Code and Article 29a of the 

Introductory Act to the Civil Code [Einführungsgesetz zum Bürgerlichen Gesetzbuch] apply to 

preformulated contract terms even if the latter are intended only for non-recurrent use on one 

occasion, and to the extent that the consumer, by reason of the preformulation, had no influence on 

their contents; 

 3. in judging an unreasonable disadvantage under section 307 (1) and (2), the other 

circumstances attending the entering into of the contract must also be taken into account. 

(4) This division does not apply to contracts in the field of the law of succession, family law and 

company law or to collective agreements and private-sector works agreements or public-sector 

establishment agreements. When it is applied to employment contracts, reasonable account must be 

taken of the special features that apply in labour law; section 305 (2) and (3) must not be applied. 

Collective agreements and private-sector works agreements or public-sector establishment 

agreements are equivalent to legal provisions within the meaning of section 307 (3). 
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Division 3 

Contractual obligations 

Title 1 

Creation, subject matter and termination 

Subtitle 1 

Creation 

Section 311 
Obligations created by legal transaction and obligations similar to legal transactions 

(1) In order to create an obligation by legal transaction and to alter the contents of an obligation, a 

contract between the parties is necessary, unless otherwise provided by statute. 

(2) An obligation with duties under section 241 (2) also comes into existence by 

 1. the commencement of contract negotiations 

 2. the initiation of a contract where one party, with regard to a potential contractual relationship, 

gives the other party the possibility of affecting his rights, legal interests and other interests, or entrusts 

these to him, or 

 3. similar business contacts. 

(3) An obligation with duties under section 241 (2) may also come into existence in relation to persons 

who are not themselves intended to be parties to the contract. Such an obligation comes into 

existence in particular if the third party, by laying claim to being given a particularly high degree of 

trust, substantially influences the pre-contract negotiations or the entering into of the contract. 

Section 311a 
Obstacle to performance when contract is entered into 

(1) A contract is not prevented from being effective by the fact that under section 275 (1) to (3) the 

obligor does not need to perform and the obstacle to performance already exists when the contract is 

entered into. 

(2) The obligee may, at his option, demand damages in lieu of performance or reimbursement of his 

expenses in the extent specified in section 284. This does not apply if the obligor was not aware of the 

obstacle to performance when entering into the contract and is also not responsible for his lack of 

awareness. Section 281 (1) sentences 2 and 3 and (5) apply with the necessary modifications. 
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Section 311b 
Contracts on plots of land, assets and an estate 

(1) A contract by which one party agrees to transfer or acquire ownership of a plot of land must be 

recorded by a notary. A contract not entered into in this form becomes valid with all its contents if a 

declaration of conveyance and registration in the Land Register are effected. 

(2) A contract by which one party agrees to transfer his future property or a fraction of his future 

property or to charge it with a usufruct is void. 

(3) A contract by which one party agrees to transfer his present property or a fraction of his present 

property or to charge it with a usufruct must be recorded by a notary. 

(4) A contract relating to the estate of a third party who is still living is void. The same applies to a 

contract relating to a compulsory portion or a legacy from the estate of a third party who is still living. 

(5) Subsection (4) above does not apply to a contract entered into between future heirs on intestacy 

relating to the hereditary share on intestacy or the compulsory portion of one of them. Such a contract 

must be recorded by a notary. 

Section 311c 
Application to accessories 

If a person agrees to dispose of or charge a thing, that duty, in case of doubt, also applies to 

accessories of the thing. 

Subtitle 2 

Particular types of sale*) 
*) Official note: This subtitle serves to implement 1. Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of 

contracts negotiated away from business premises (OJ L 372 of 31 December 1985, p. 31), 2. Directive 97/7/EC of the European Parliament and of 

the Council of 20 May 1997 on the protection of consumers in respect of distance contracts (OJ L 144, p. 19), 3. and Articles 10, 11 and 18 of 

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in 

particular electronic commerce, in the Internal Market (“Directive on electronic commerce” OJ L 178, p. 1). 
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Section 312 
Right of revocation in the case of doorstep transactions 

(1) In a contract between an entrepreneur and a consumer the subject matter of which is performance 

for remuneration and which the consumer has been induced to enter into 

 1. by oral negotiations at his place of employment or in the area of a private home, 

 2. on the occasion of a leisure event carried out by the entrepreneur or by a third party at least in 

part in the interest of the entrepreneur, or 

 3. following an impromptu approach in means of transport or in publicly accessible circulation 

areas 

(doorstep transaction) the consumer has a right of revocation under section 355. In lieu of a right of 

revocation the consumer may be granted a right of return under section 356, if, in connection with this 

or a later transaction, a permanent connection is also to be maintained between the consumer and the 

entrepreneur. 

(2) The necessary instruction on the right of revocation or right of return must refer to the legal 

consequences of section 357 (1) and (3). 

(3) The right of revocation or right of return, notwithstanding other provisions, does not exist in the 

case of insurance contracts or if 

 1. in the case of subsection (1) no. 1, the oral negotiations on the basis of which the contract was 

entered into were conducted in response to a previous order placed by the consumer, or 

 2. the performance is immediately rendered and paid for at the conclusion of the negotiations 

and remuneration does not exceed forty euros, or 

 3. the declaration of intention of the consumer has been recorded by a notary. 

Section 312a 
Relationship to other provisions 

If the consumer is at the same time entitled under other provisions to a right of revocation or a right of 

return under section 355 or section 356 of this Code, or under section 126 of the Investment Act 

[Investmentgesetz], the right of revocation or return under section 312 is excluded. 

Section 312b 
Distance contracts 

(1) Distance contracts are contracts for the supply of goods or the rendering of services, including 

financial services, which are entered into between an entrepreneur and a consumer solely by the use 

of means of distance communication, except where the entering into of the contract does not take 

place in the context of a sales or service system organised for distance sales. Financial services in the 

meaning of sentence 1 are banking services and services in connection with the granting of a credit, 

insurance, provision for old age for individuals, investment or payment. 
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(2) Means of distance communication are means of communication which can be used to initiate or to 

enter into a contract between a consumer and an entrepreneur without the simultaneous physical 

presence of the parties to the contract, including without limitation letters, catalogues, telephone calls, 

faxes, emails, and radio, teleservices and media services. 

(3) The provisions on distance contracts do not apply to contracts 

 1. relating to correspondence courses (section 1 of the Correspondence Course Act 

[Fernunterrichtsschutzgesetz]), 

 2. relating to time sharing of residential buildings (section 481), 

 3. relating to insurance policies and their brokerage, 

 4. relating to the disposal of plots of land and rights equivalent to real property, the creation, 

disposal and cancellation of real rights in plots of land and rights equivalent to real property and the 

erection of buildings, 

 5. relating to the supply of food products, beverages or other household objects of everyday use 

which are supplied to the residence, place of abode or place of employment of a consumer by 

entrepreneurs in the course of frequent and regular rounds, 

 6. relating to the rendering of services in the fields of lodging, transport, delivery of food and 

beverages as well as leisure activities, if the entrepreneur, when the contract is entered into, agrees to 

render the services at a specific time or within a precisely indicated period of time, 

 7. that are entered into  

 a) with the use of automatic vending machines or automated business premises, or 

 b) with operators of means of telecommunications on the basis of the use of public telephones, to 

the extent that they have the use of the latter as their subject matter. 

(4) In the case of contractual relationships that consist of an initial agreement with transactions 

following upon it or a series of separate transactions following upon it of the same type that have a 

temporal connection, the provisions on distance contracts only apply to the first agreement. If such 

transactions follow one another without such an agreement, the provisions on the duties of an 

entrepreneur to provide information apply only to the first transaction. However, if no transaction of the 

same type occurs for longer than one year, the next transaction is deemed to be the first transaction of 

a new series within the meaning of sentence 2. 

(5) More extensive provisions regarding consumer protection remain unaffected. 
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Section 312c 
Giving information to a consumer in distance contracts 

(1) The entrepreneur must, in good time before the consumer makes his contract declaration, in a 

manner appropriate to the means of distance communication used, clearly and comprehensibly and 

stating the business purpose, provide the information with regard to which this is specified in the 

statutory order under Article 240 of the Introductory Act to the German Civil Code [Einführungsgesetz 

zum Bürgerlichen Gesetzbuch]. In telephone calls arranged by himself, the entrepreneur must at the 

beginning of every conversation expressly disclose his identity and the business purpose of the 

contact. 

(2) The entrepreneur must, in addition, provide the consumer in text form with the terms of the 

contract, including the standard business terms, and the information specified in the statutory order 

under Article 240 of the Introductory Act to the Civil Code [Einführungsgesetz zum Bürgerlichen 

Gesetzbuch] to the extent specified there and in the manner specified there, as follows: 

 1. in the case of financial services, in good time before the consumer makes his contract 

declaration or, if, at the request of the consumer the contract is entered into by telephone or using 

another means of distance communication which does not permit communication in text form before 

the contract is entered into, without undue delay after the distance contract is entered into; 

 2. in the case of other services and in the case of the supply of goods immediately, at the latest 

before the contract is performed in full, in the case of goods at the latest before supply to the 

consumer. 

A notice under sentence 1 no. 2 may be dispensed with in the case of services that are rendered 

directly by the use of means of distance communication, insofar as these services are rendered at one 

time and without interruption and are settled through the operator of the means of distance 

communication. In this case, however, the consumer must be able to inform himself of the address of 

the place of business of the entrepreneur to which he may address complaints. 

(3) In the case of financial services, the consumer may demand at any time in the duration of the 

contract that the entrepreneur provides him with the terms of the contract, including the standard 

business terms, in a document. 

(4) More extensive restrictions in the use of means of distance communication and more extensive 

duties to provide information under other provisions are unaffected. 
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Section 312d 
Right of revocation and right of return in distance contracts 

(1) In a distance contract the consumer has a right of revocation under section 355. In lieu of the right 

of revocation, the consumer may, in contracts for the supply of goods, be granted a right of return 

under section 356. 

(2) Notwithstanding section 355 (2) sentence 1, the revocation period does not commence before the 

duties to provide information under section 312c (2) have been performed; in the case of the supply of 

goods, not before the day on which they reach the receiver; in the case of recurring deliveries of goods 

of the same kind, not before the day on which the first part delivery reaches the receiver; and in the 

case of services, not before the day on which the contract is entered into. 

(3) In the case of a service, the right of revocation is also extinguished in the following cases: 

 1. in the case of a financial service, if the contract was performed in full by both parties at the 

express wish of the consumer before the consumer exercised his right of revocation, 

 2. in the case of another service, if the entrepreneur has begun the provision of the service with 

the express approval of the consumer before the end of the revocation period or if the consumer 

himself occasioned the provision. 

(4) Unless otherwise specified, the right of revocation does not exist for distance contracts 

 1. for the supply of goods produced according to customer specifications or clearly tailored to 

personal needs or which, by reason of their quality, are not suitable for return or may spoil quickly or 

whose expiration date would be exceeded, 

 2. for the delivery of audio or video recordings or of software where the seal on the data carriers 

has been broken by the consumer, 

 3. for the delivery of newspapers, periodicals and magazines, 

 4. for the rendering of betting and lottery services, 

 5. which are entered into in the form of auctions (section 156), or 

 6. the subject matter of which is the supply of good or the rendering of financial services whose 

price is subject to fluctuations on the financial market over which the entrepreneur has no influence 

and which may occur within the revocation period, including without limitation services in connection 

with shares, dividend coupons which are issued by an investment management company or a foreign 

investment company, and other tradeable securities, foreign currency, derivatives or money market 

instruments. 

(5) In addition, the right of revocation does not exist for distance contracts for which the consumer, 

under sections 495 or 499 to 507, already has a right of revocation or right of return under section 355 

or section 356. In the case of such contracts, subsection (2) applies with the necessary modifications. 
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(6) In the case of distance contracts for financial services, the consumer, notwithstanding section 357 

(1), must only make compensation for the value of the service performance under the provisions on 

statutory withdrawal from an agreement if, before he made his contract declaration, his attention was 

directed to this legal consequence and if he expressly agreed to the entrepreneur beginning to 

perform the service before the end of the revocation period. 

Section 312e 
Duties in electronic business dealings 

(1) If an entrepreneur uses a teleservice or media service in order to enter into a contract for the 

supply of goods or the rendering of services (e-commerce contract), he must 

 1. provide the customer with reasonable, effective and accessible technical means with the aid of 

which the customer may identify and correct input errors prior to making his order, 

 2. notify the customer clearly and comprehensibly of information specified in the statutory order 

under Article 241 of the Introductory Act to the Civil Code [Einführungsgesetz zum Bürgerlichen 

Gesetzbuch] in good time prior to sending his order, 

 3. confirm receipt of the order without undue delay by electronic means for the customer, and 

 4. make it possible for the customer to retrieve the contract terms including the standard 

business terms when the contract is entered into and save them in a form that allows for their 

reproduction. 

The order and the acknowledgement of receipt in the meaning of sentence 1 no. 3 are deemed to 

have been received if the parties for whom they are intended are able to retrieve them in normal 

circumstances. 

(2) Subsection (1) sentence 1 nos. 1 to 3 does not apply if the contract is entered into exclusively by 

personal communication. Subsection (1) sentence 1 nos. 1 to 3 and sentence 2 does not apply if 

otherwise agreed in a contract between parties who are not consumers. 

(3) More extensive duties to provide information under other provisions are unaffected. If the customer 

has a right of revocation under section 355, the revocation period does not begin, notwithstanding 

section 355 (2) sentence 1, until the duties laid down in subsection (1) sentence 1 have been 

performed. 

Section 312f 
Deviating agreements 

There may be no derogation from the provisions of this subtitle, unless otherwise provided, to the 

disadvantage of the consumer or the customer. Unless otherwise provided, the provisions of this 

subtitle apply even if they are circumvented by other constructions. 
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Subtitle 3 

Adaptation and ending of contracts 

Section 313 
Interference with the basis of the transaction 

(1) If circumstances which became the basis of a contract have significantly changed since the 

contract was entered into and if the parties would not have entered into the contract or would have 

entered into it with different contents if they had foreseen this change, adaptation of the contract may 

be demanded to the extent that, taking account of all the circumstances of the specific case, in 

particular the contractual or statutory distribution of risk, one of the parties cannot reasonably be 

expected to uphold the contract without alteration. 

(2) It is equivalent to a change of circumstances if material conceptions that have become the basis of 

the contract are found to be incorrect. 

(3) If adaptation of the contract is not possible or one party cannot reasonably be expected to accept 

it, the disadvantaged party may withdraw from the contract. In the case of continuing obligations, the 

right to terminate takes the place of the right to withdraw. 

Section 314 
Termination, for a compelling reason, of contracts for the performance of a continuing obligation 

(1) Each party may terminate a contract for the performance of a continuing obligation for a compelling 

reason without a notice period. There is a compelling reason if the terminating party, taking into 

account all the circumstances of the specific case and weighing the interests of both parties, cannot 

reasonably be expected to continue the contractual relationship until the agreed end or until the expiry 

of a notice period. 

(2) If the compelling reason consists in the breach of a duty under the contract, the contract may be 

terminated only after the expiry without result of a period specified for relief or after a warning notice 

without result. Section 323 (2) applies with the necessary modifications. 

(3) The person entitled may give notice only within a reasonable period after obtaining knowledge of 

the reason for termination. 

(4) The right to demand damages is not excluded by the termination. 
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Subtitle 4 

Unilateral rights to specify performance 

Section 315 
Specification of performance by one party 

(1) Where performance is to be specified by one of the parties to the contract, then in case of doubt it 

is to be assumed that the specification is to be made at the reasonably exercised discretion of the 

party making it. 

(2) The specification is made by declaration to the other party. 

(3) Where the specification is to be made at the reasonably exercised discretion of a party, the 

specification made is binding on the other party only if it is equitable. If it is not equitable, the 

specification is made by judicial decision; the same applies if the specification is delayed. 

Section 316 
Specification of consideration 

If the extent of the consideration promised for an act of performance is not specified, then in case of 

doubt the party that is owed the consideration is entitled to make the specification. 

Section 317 
Specification of performance by a third party 

(1) Where specification of performance is left to a third party, then in case of doubt it is to be assumed 

that the specification is to be made at the reasonably exercised discretion of the third party. 

(2) If the specification is made by more than one third party, then in case of doubt, the agreement of all 

parties is necessary; where an amount is to be specified and several amounts are specified, then in 

case of doubt, the average amount applies. 

Section 318 
Avoidance of specification 

(1) The specification of performance made by a third party is effected by declaration to one of the 

parties to the contract. 

(2) Only the parties to the contract are entitled to avoid the specification made for mistake, duress or 

deceit; the opponent is the other party. Avoidance must occur without undue delay after the opponent 

has obtained knowledge of the grounds for avoidance. Avoidance is excluded if thirty years have 

passed since the specification was made. 
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Section 319 
Ineffectiveness of the specification; substitution 

(1) If the third party is to specify performance at its reasonably exercised discretion, the specification 

made is not binding on the parties to the contract if it is evidently inequitable. The specification is made 

in this case by judicial decision; the same applies if the third party cannot or does not want to make the 

specification or if it delays it. 

(2) If the third party is to make the specification at its free discretion, the contract is ineffective if the 

third party cannot or does not want to make the specification or if it delays it. 

Title 2 

Reciprocal contracts 

Section 320 
Defence of unperformed contract 

(1) A person who is a party to a reciprocal contract may refuse his part of the performance until the 

other party renders consideration, unless he is obliged to perform in advance. If performance is to be 

made to more than one person, an individual person may be refused the part performance due to him 

until the complete consideration has been rendered. The provision of section 273 (3) does not apply. 

(2) If one party has performed in part, consideration may not be refused to the extent that refusal, in 

the circumstances, in particular because the part in arrears is relatively trivial, would be bad faith. 

Section 321 
Defence of uncertainty 

(1) A person who is obliged to perform in advance under a reciprocal contract may refuse to render his 

performance if, after the contract is entered into, it becomes apparent that his entitlement to 

consideration is jeopardised by the inability to perform of the other party. The right to refuse 

performance is not applicable if consideration is rendered or security is given for it. 

(2) The person required to perform in advance may specify a reasonable period in which the other 

party must, at his choice, render consideration or provide security reciprocally and simultaneously 

against performance. If the period ends without result, the person required to perform in advance may 

withdraw from the contract. Section 323 applies with the necessary modifications. 

Section 322 
Order to perform reciprocally and simultaneously 

(1) If a party brings an action for performance due to him on the basis of a reciprocal contract, the 

assertion by the other party of his right to refuse performance until consideration is rendered merely 

has the effect that the latter party is to be ordered to perform reciprocally and simultaneously. 

(2) If the party bringing the action must perform in advance, then, if the other party is in default of 

acceptance, he may bring an action for performance after receiving consideration. 

(3) The provision in section 274 (2) applies to the execution of judgment. 
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Section 323 
Withdrawal for nonperformance or for performance not in conformity with the contract*) 

 (1) If, in the case of a reciprocal contract, the obligor does not render an act of performance which is 

due, or does not render it in conformity with the contract, then the obligee may withdraw from the 

contract, if he has specified, without result, an additional period for performance or cure. 

(2) The specification of a period of time can be dispensed with if 

 1. the obligor seriously and definitively refuses performance, 

 2. the obligor does not render performance by a date specified in the contract or within a specific 

period and the obligee, in the contract, has made the continuation of his interest in performance 

subject to performance being rendered in good time, or 

 3. there are special circumstances which, when the interests of both parties are weighed, justify 

immediate withdrawal. 

(3) If the nature of the breach of duty is such that setting a period of time is out of the question, a 

warning notice is given instead. 

(4) The obligee may withdraw from the contract before performance is due if it is obvious that the 

requirements for withdrawal will be met. 

(5) If the obligor has performed in part, the obligee may withdraw from the whole contract only if he 

has no interest in part performance. If the obligor has not performed in conformity with the contract, 

the obligee may not withdraw from the contract if the breach of duty is trivial. 

(6) Withdrawal is excluded if the obligee is solely or very predominantly responsible for the 

circumstance that would entitle him to withdraw from the contract or if the circumstance for which the 

obligor is not responsible occurs at a time when the obligee is in default of acceptance. 

*) Official note: This provision also serves in part to implement Directive 1999/44/EC of the European Parliament and of the Council of 25 May 

1999 on certain aspects of the sale of consumer goods and associated guarantees (OJ L 171, p. 12). 

 

Section 324 

Withdrawal for breach of a duty under section 241 (2) If the obligor, in the case of a reciprocal 

contract, breaches a duty under section 241 (2), the obligee may withdraw from the contract if he can 

no longer reasonably be expected to uphold the contract. 

Section 325 
Damages and withdrawal 

The right to demand damages in the case of a reciprocal contract is not excluded by withdrawal. 
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Section 326 
Release from consideration and withdrawal where the duty of performance is excluded*) 

(1) If, under section 275 (1) to (3), the obligor is not obliged to perform, there is no entitlement to 

consideration; in the case of part performance, section 441 (3) applies with the necessary 

modifications. Sentence 1 does not apply if the obligor, in the case of failure to perform in conformity 

with the contract, does not, under section 275 (1) to (3), have to effect cure. 

(2) If the obligee is solely or very predominantly responsible for the circumstance due to which the 

obligor does not, under section 275 (1) to (3), have to effect cure, or if this circumstance for which the 

obligor is not responsible occurs at a time when the obligee is in default of acceptance, the obligor 

retains the entitlement to consideration. However, he must allow to be credited against him what he 

saves due to release from performance or acquires or wilfully fails to acquire from other use of his 

labour. 

(3) If the obligee demands, under section 285, return of reimbursement obtained for the object owed or 

assignment of the claim to reimbursement, he remains obliged to render consideration. However, the 

latter is reduced under section 441 (3) to the extent that the value of the reimbursement or of the claim 

to reimbursement falls short of the value of the performance owed. 

(4) To the extent that the consideration that is not owed under this provision is effected, what is 

performed may be claimed back under sections 346 to 348. 

(5) If, under section 275 (1) to (3), the obligor does not have to perform, the obligee may withdraw; 

section 323 applies with the necessary modifications to the withdrawal, subject to the proviso that it is 

not necessary to specify a period of time. 
*) Official note: This provision also serves in part to implement Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 

on certain aspects of the sale of consumer goods and associated guarantees (OJ L 171, p. 12). 

Section 327 

(repealed) 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 87 of 605 

Title 3 

Promise of performance to a third party 

Section 328 
Contract for the benefit of third parties 

(1) Performance to a third party may be agreed by contract with the effect that the third party acquires 

the right to demand the performance directly. 

(2) In the absence of a specific provision it is to be inferred from the circumstances, in particular from 

the purpose of the contract, whether the third party is to acquire the right, whether the right of the third 

party is to come into existence immediately or only under certain conditions, and whether the power is 

to be reserved for the parties to the contract to terminate or alter the right of the third party without his 

approval. 

Section 329 
Interpretation rule where there is an assumption of the duty to perform 

Where one party to a contract agrees to satisfy an obligee of the other party without assuming the 

obligation, then in case of doubt it may not be assumed that the obligee is to acquire the right to 

demand satisfaction from him directly. 

Section 330 
Interpretation rule in the case of life annuity contracts 

Where in a life annuity contract the payment of the life annuity to a third party is agreed, in case of 

doubt it must be assumed that the third party is to acquire the right to demand performance directly. 

The same applies if, in the case of a gratuitous disposition, a duty of performance is imposed on the 

person provided for, or, in the case of assumption of property or a landed estate, performance for a 

third party is promised by the assuming party for the purpose of providing satisfaction. 

Section 331 
Performance after death 

(1) If the performance for the third party is to occur after the death of the person to whom it is 

promised, the third party acquires the right to the performance, in case of doubt, upon the death of the 

promisee. 

(2) If the promisee dies prior to the birth of the third party, the promise to perform to the third party may 

only be cancelled or modified if the power to do so was reserved. 

Section 332 
Modification by disposition mortis causa in case of reservation 

If the promisee reserves the power to place another in the place of the third party designated in the 

contract, then in case of doubt this may also be accomplished in a disposition mortis causa. 
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Section 333 
Rejection of the right by the third party 

If the third party rejects the right under the contract towards the promisor, the right is deemed to not 

have been acquired. 

Section 334 
Objections of the obligor in relation to the third party 

The promisor is entitled to raise objections under the contract in relation to the third party too. 

Section 335 
Right of the promisee to make demands 

The promisee may, where a different intention of the parties to the contract may not be assumed, 

demand performance for the third party even if the latter is entitled to the right to performance. 

Title 4 

Earnest, contractual penalty 

Section 336 
Interpretation of earnest 

(1) Where something is given as an earnest when a contract is entered into, this is deemed to be a 

sign that the contract has been entered into. 

(2) The earnest is not deemed, in case of doubt, to be forfeit money. 

Section 337 
Crediting or return of the earnest 

(1) The earnest is, in case of doubt, to be credited against the performance owed by the giver of the 

earnest, or, where this cannot occur, is to be returned when the contract is performed. 

(2) If the contract is cancelled, the earnest must be returned. 

Section 338 
Earnest in case of impossibility of performance for which giver of earnest is responsible 

If the performance owed by the giver of the earnest becomes impossible due to a circumstance for 

which he is responsible, or if the giver of the earnest is responsible for the cancellation of the contract 

entered into, the receiver of the earnest may retain it. If the receiver demands damages for non-

performance, the earnest must, in case of doubt, be credited against it, or if this cannot occur, must be 

returned when damages are paid. 

Section 339 
Payability of contractual penalty 

Where the obligor promises the obligee, in the event that he fails to perform his obligation or fails to do 

so properly, payment of an amount of money as a penalty, the penalty is payable if he is in default. If 

the performance owed consists in forbearance, the penalty is payable on breach. 
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Section 340 
Promise to pay a penalty for nonperformance 

(1) If the obligor has promised the penalty in the event that he fails to perform his obligation, the 

obligee may demand the penalty that is payable in lieu of fulfilment. If the obligee declares to the 

obligor that he is demanding the penalty, the claim to performance is excluded. 

(2) If the obligee is entitled to a claim to damages for nonperformance, he may demand the penalty 

payable as the minimum amount of the damage. Assertion of additional damage is not excluded. 

Section 341 
Promise of a penalty for improper performance 

(1) If the obligor has promised the penalty in the event that he fails to perform his obligation properly, 

including without limitation performance at the specified time, the obligee may demand the payable 

penalty in addition to performance. 

(2) If the obligee has a claim to damages for the improper performance, the provisions of section 340 

(2) apply. 

(3) If the obligee accepts performance, he may demand the penalty only if he reserved the right to do 

so on acceptance. 

Section 342 
Alternatives to monetary penalty 

If, as penalty, performance other than the payment of a sum of money is promised, the provisions of 

sections 339 to 341 apply; the claim to damages is excluded if the obligee demands the penalty. 

Section 343 
Reduction of the penalty 

(1) If a payable penalty is disproportionately high, it may on the application of the obligor be reduced to 

a reasonable amount by judicial decision. In judging the appropriateness, every legitimate interest of 

the obligee, not merely his financial interest, must be taken into account. Once the penalty is paid, 

reduction is excluded. 

(2) The same also applies, except in the cases of sections 339 and 342, if someone promises a 

penalty in the event that he undertakes or omits an action. 

Section 344 
Ineffective promise of a penalty 

If the law declares that the promise of an act of performance is ineffective, then the agreement of a 

penalty made for the event of failure to fulfil the promise is likewise ineffective, even if the parties knew 

of the ineffectiveness of the promise. 
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Section 345 
Burden of proof 

If the obligor contests the payability of the penalty because he has performed his obligation, he must 

prove performance, unless the performance owed consisted in forbearance. 

Title 5 

Withdrawal; right of revocation and right of return in consumer contracts 

Subtitle 1 

Withdrawal*) 

*) Official note: This provision also serves in part to implement Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 

on certain aspects of the sale of consumer goods and associated guarantees (OJ L 171, p. 12). 

Section 346 
Effects of withdrawal 

(1) If one party to a contract has contractually reserved the right to withdraw or if he has a statutory 

right of withdrawal, then, in the case of withdrawal, performance received and emoluments taken are 

to be returned. 

(2) In lieu of restitution or return, the obligor must provide compensation for value, to the extent that 

 1. restitution or return is excluded by the nature of what has been obtained, 

 2. he has used up, disposed of, encumbered, processed or redesigned the object received, 

 3. the object received has deteriorated or has been destroyed; but deterioration that is caused by 

the object being used in accordance with its intended use is not taken into account. 

If consideration is specified in the contract, then this is to be used as a basis when the compensation 

for value is calculated; if compensation for value for the benefit of use of a loan is to be paid, it can be 

shown that the value of the benefit of use was lower. 

(3) The duty to compensate for value does not apply 

 1. if the defect justifying withdrawal only became apparent during processing or transformation of 

the object, 

 2. to the extent that the obligee is responsible for the deterioration or destruction or that the 

damage would also have occurred if the object had remained with the obligee, 

 3. if in case of statutory withdrawal the deterioration or destruction occurred with the person 

entitled, although the latter showed the care that he customarily exercises in his own affairs. 

Any remaining enrichment must be returned. 

(4) The obligee may demand damages, in accordance with sections 280 to 283, for breach of a duty 

under subsection (1) above. 
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Section 347 
Emoluments and outlays after withdrawal 

(1) If the obligor fails to take emoluments contrary to the rules of proper management although he 

could have done so, then he is obliged to compensate the obligee for the value. In the case of a 

statutory right of withdrawal, the person entitled must in regard to emoluments be responsible only for 

the care that he customarily exercises in his own affairs. 

(2) If the obligor returns the object or gives compensation for the value or if his duty to compensate for 

value under section 346 (3) no. 1 or 2 is excluded, he must be reimbursed for his necessary outlays. 

Other expenses are to be reimbursed to the extent that the obligee is enriched by them. 

Section 348 
Reciprocal and simultaneous performance 

The obligations of the parties arising from withdrawal are to be performed reciprocally and 

simultaneously. The provisions of sections 320 and 322 apply with the necessary modifications. 

Section 349 
Declaration of withdrawal 

Withdrawal is effected by declaration to the other party. 

Section 350 
Extinction of the right of withdrawal after a period of time has been specified 

If a period of time has not been agreed for the exercise of the contractual right of withdrawal, then the 

other party may specify a reasonable period of time within which the person entitled to withdraw must 

exercise that right. The right of withdrawal is extinguished if withdrawal is not declared before the end 

of that period. 

Section 351 
Indivisibility of the right of withdrawal 

If, in a contract, there is more than one person on one side or the other, the right of withdrawal may be 

exercised only by all and against all of them. If the right of withdrawal is extinguished for one of the 

persons entitled, it is also extinguished for the others. 

Section 352 
Set-off after nonperformance 

Withdrawal for failure to perform an obligation is ineffective if the obligor was able to release himself 

from the obligation by means of set-off and he declares set-off without undue delay after the 

withdrawal. 
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Section 353 
Withdrawal in return for forfeit money 

If the right of withdrawal in return for payment of forfeit money has been reserved, the withdrawal is 

ineffective if the forfeit money is not paid before the declaration or when the declaration is made and 

the other party, for this reason, rejects the declaration without undue delay. However, the declaration 

is effective if the forfeit money is paid without undue delay after the rejection. 

Section 354 
Forfeiture of rights 

If a contract has been entered into subject to the reservation that the obligor will lose his rights under 

the contract if he does not perform his obligation, the obligee is entitled to withdraw from the contract if 

this circumstance occurs. 

Subtitle 2 

Right of revocation and right of return in consumer contracts*) 

*) Official note: This subtitle serves to implement 1. Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of 

contracts negotiated away from business premises (OJ L 372 of 31 December 1985, p. 31), 2. Directive 94/47/EC of the European Parliament and of 

the Council of 26 October 1994 on the protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to 

use immovable properties on a timeshare basis (OJ L 280, p. 82), 3. Directive 97/7/EC of the European Parliament and of the Council of 20 May 

1997 on the protection of consumers in respect of distance contracts (OJ L 144 of 4 June 1997, p. 19). 

Section 355 
Right of revocation in consumer contracts 

(1) If a consumer is given, by statute, a right of revocation under this provision, then he is no longer 

obliged by his declaration of intention to enter into the contract if he revoked it in good time. The 

revocation does not have to contain any grounds and must be declared to the entrepreneur within two 

weeks in text form or by return of the thing; to comply with the time limit, dispatch in good time is 

sufficient. 

(2) The period of time begins at the point of time when the consumer has been informed in text form 

by a clearly drafted instruction on his right of revocation which makes his rights clear to him, satisfying 

the requirements of the means of communication employed; this must also state the name and 

address of the person to whom revocation is to be declared and contain information on the beginning 

of the period of time and the rule in subsection (1) sentence 2 above. If the instruction is given after 

the contract is entered into, the period of time, notwithstanding subsection (1) sentence 2, is one 

month. If the contract is to be entered into in written form, the period of time does not commence 

before a contract document, the consumer’s written application or a copy of the contract document or 

of the application has been supplied to the consumer. If the beginning of the period of time is in 

dispute, the burden of proof is on the entrepreneur. 
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(3) The right of revocation is extinguished at the latest six months after the contract is entered into. 

Where goods are supplied, the period of time does not commence prior to the date of receipt by the 

receiver. Notwithstanding sentence 1, the right of revocation is not extinguished if the consumer has 

not been properly instructed on his right of revocation, in the case of distance contracts for financial 

services in addition not if the entrepreneur has not properly complied with his duties to notify under 

section 312c (2) no. 1. 

Section 356 
Right of return in consumer contracts 

(1) The right of revocation under section 355 may, to the extent expressly permissible by statute, 

where the contract is entered into on the basis of a sales prospectus, be replaced in the contract by an 

unlimited right of return. The requirement is that 

 1. a clearly drafted instruction on the right of return is included in the sales prospectus, 

 2. the consumer was able to obtain detailed knowledge of the sales prospectus in the absence of 

the entrepreneur, and 

 3. the consumer is granted the right of return in text form. 

(2) The right of return may be exercised within the revocation period; however, this period does not 

begin before the thing is received; and it may be exercised only by return shipment of the thing or, if it 

cannot be sent as a parcel, by a demand that it be taken back. Section 355 (1) sentence 2 applies with 

the necessary modifications. 

Section 357 
Legal consequences of revocation and return 

(1) Unless otherwise specified, the provisions on statutory withdrawal apply to the right of revocation 

and the right of return with the necessary modifications. Section 286 (3) applies with the necessary 

modifications to the duty to reimburse payments under this provision; the period specified there begins 

when the consumer makes a declaration of revocation or return. In this connection, the period with 

regard to a duty of reimbursement of the consumer begins when this declaration is made; the period 

with regard to a duty of reimbursement of the entrepreneur begins when it is received. 

(2) When he exercises the right of revocation, the consumer is obliged to make return shipment of the 

thing, if it can be sent by parcel. Costs and risk of return shipment are borne by the entrepreneur in 

cases of revocation and return. If there is a right of revocation under section 312d (1) sentence 1, the 

regular costs of return shipment may be imposed by contract on the consumer if the price of the thing 

to be sent back does not exceed an amount of forty euros or if, where the price is higher, the 

consumer has at the date of the revocation not yet rendered consideration or given a part payment, 

unless the goods supplied do not correspond to those ordered. 
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(3) The consumer, notwithstanding section 346 (2) sentence 1 no. 3, must pay compensation for value 

for any deterioration caused by putting the thing to its intended use, if, at the latest when the contract 

was entered into, his attention was drawn in text form to this legal consequence and to a possibility of 

avoiding it. This does not apply if the deterioration is exclusively due to examining the thing. Section 

346 (3) sentence 1 no. 3 does not apply if the consumer has been properly instructed on his right of 

revocation or he has obtained knowledge of it in another way. 

(4) There are no more extensive claims. 

Section 358 
Connected contracts 

(1) If the consumer has effectively revoked his declaration of intention to enter into a contract for the 

supply of goods or for the provision of a service by an entrepreneur, he is also no longer obliged by his 

declaration of intention to enter into a consumer loan contract connected to this contract. 

(2) If the consumer has effectively revoked his declaration of intention to enter into a consumer loan 

contract, he also ceases to be obliged by his declaration of intention to enter into a contract connected 

to that consumer loan contract for the supply of goods or for the provision of a service. If the consumer 

may revoke the declaration of intention to enter into the connected contract under this subtitle, only 

subsection (1) applies, and his right of revocation under section 495 (1) is excluded. If the consumer in 

the case of sentence 2 nevertheless declares revocation of the consumer loan contract, this is treated 

as revocation in relation to the entrepreneur of the connected contract under subsection (1). 

(3) A contract for the supply of goods or for the provision of some other performance and a consumer 

loan contract are linked, if the loan fully or partially serves to finance the other contract and both 

contracts constitute an economic unit. An economic unit is to be assumed in particular if the 

entrepreneur himself finances the consideration of the consumer or, in the case of financing by a third 

party, if the lender in preparation for or for entering into the consumer loan contract uses the services 

of the entrepreneur. In the case of a financed acquisition of a plot of land or of an equivalent right, an 

economic unit is only to be assumed if the lender himself provides the plot of land or the equivalent 

right, or if he, beyond the provision of the loan, promotes acquisition of the plot of land or the 

equivalent right in cooperation with the entrepreneur, by making the interest of the entrepreneur in its 

disposal his own, in full or in part, by assuming functions of the disposing party in planning, advertising 

or carrying out the project, or by unilaterally favouring the disposing party. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 95 of 605 

(4) Section 357 applies to the connected contract with the necessary modifications. In the case of 

subsection (1), however, claims for payment of interest and costs arising from the reversal of the 

consumer loan contract are excluded against the consumer. With regard to the legal consequences of 

revocation or return, the lender assumes the rights and duties of the entrepreneur under the 

connected contract if the loan has already flowed to the entrepreneur when the revocation or return 

becomes effective. 

(5) The necessary instruction on the right of revocation or the right of return must draw attention to the 

legal consequences under subsections (1) and (2) sentences 1 and 2 above. 

Section 359 
Objections in the case of connected contracts 

The consumer may refuse to repay the loan to the extent that objections under the connected contract 

would entitle him to refuse his performance to the entrepreneur with whom he has entered into the 

connected contract. This does not apply if the payment financed does not exceed 200 euros, nor in 

the case of objections based on a contract amendment agreed between this entrepreneur and the 

consumer after the consumer loan contract is entered into. If the consumer may demand a cure, he 

cannot refuse to repay the loan until the cure has failed. 

Sections 360, 361 

(repealed) 
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Division 4 

Extinction of obligations 

Title 1 

Performance 

Section 362 
Extinction by performance 

(1) An obligation is extinguished if the performance owed is rendered to the obligee. 

(2) If performance is rendered to a third party for the purpose of performing the contract, the provisions 

of section 185 apply. 

Section 363 
Burden of proof in the case of acceptance as performance of contract 

If the obligee has accepted performance offered to him as performance of contract, he bears the 

burden of proof if he does not wish to have the performance considered as performance of contract 

because it was different from the performance owed or because it was incomplete. 

Section 364 
Acceptance in lieu of performance of contract 

(1) The obligation expires if the obligee accepts, in lieu of performance of contract, performance other 

than that owed. 

(2) If the obligor assumes a new obligation to the obligee for the purpose of satisfying the latter, it is 

not to be assumed, in case of doubt, that he is assuming the obligation in lieu of performance of 

contract. 

Section 365 
Warranty in the case of performance in lieu of performance of contract 

If a thing, a claim against a third party or another right is given in lieu of performance of contract, the 

obligor must provide warranty for a legal defect or a material defect of the thing in the same manner as 

a seller. 
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Section 366 
Crediting of performance to more than one claim 

(1) If the obligor owes performance of the same kind to the obligee under more than one obligation, 

and if what he pays does not suffice to redeem all debts, that debt is redeemed that he determines 

when he performs. 

(2) If the obligor does not make a determination, then the first debt redeemed is the debt due for 

redemption; among more than one due debt, the one offering the obligee the least security; among 

more than one equally secure debts, the more onerous one; among more than one equally onerous 

debts, the oldest debt; and where all are equally old, each debt proportionally. 

Section 367 
Crediting to interest and costs 

(1) If the obligor must pay interest and costs in addition to the principal performance, an act of 

performance not sufficient to redeem the entire debt is first credited to the costs, then to the interest 

and finally to the principal performance. 

(2) If the obligor determines another method of crediting, the obligee may refuse to accept the 

performance. 

Section 368 
Receipt 

Upon receiving performance, on demand, the obligee must issue a written acknowledgement of 

receipt (receipt). If the obligor has a legal interest in having the receipt issued in another form, he may 

demand issue in that form. 

Section 369 
Costs of the receipt 

(1) The costs of the receipt must be borne and advanced by the obligor, unless the legal relation 

existing between him and the obligee leads to a different conclusion. 

(2) If more than one obligee steps into the shoes of the original obligee as the result of transfer of the 

claim or by way of inheritance, the extra costs are charged to the obligees. 

Section 370 
Performance to the bringer of the receipt 

The bringer of a receipt is deemed to be authorised to receive the performance to the extent that the 

circumstances of which the performing party is aware do not stand in the way of assuming such 

authorisation. 
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Section 371 
Return of the certificate of indebtedness 

If a certificate of indebtedness has been issued relating to the claim, the obligor may, besides 

demanding the receipt, also demand return of the certificate of indebtedness. If the obligee claims to 

be unable to return it, the obligor may demand an officially certified acknowledgement that the debt is 

extinguished. 

Title 2 

Deposit 

Section 372 
Requirements 

Money, securities and other documents as well as valuables may be deposited by the obligor for the 

obligee with a public authority intended for this purpose if the obligee is in default of acceptance. The 

same applies if the obligor cannot fulfil his obligation or cannot do so with certainty for another reason 

that is in the person of the obligee or as the result of uncertainty, not due to negligence, as to the 

identity of the obligee. 

Section 373 
Reciprocal and simultaneous performance 

If the obligor is obliged to perform only in return for performance by the obligee, he may make the right 

of the obligee to receive the deposited thing dependent upon the rendering of consideration. 

Section 374 
Place of deposit; duty to notify 

(1) Deposit must be made at the depositary office of the place of performance; if the obligor deposits 

at any other place, he must compensate the obligee for the damage arising from this. 

(2) The obligor must notify the obligee of the deposit without undue delay; in case of failure to do so he 

is liable in damages. The notice may be omitted if it is impracticable. 

Section 375 
Retroactive effect with dispatch by mail 

If the deposited thing has been dispatched to the depositary office by mail, the deposit has retroactive 

effect to the date when the thing was put in the mail. 

Section 376 
Right to take back 

(1) The obligor has the right to take back the deposited thing. 

(2) Taking back is excluded 

 1. if the obligor declares to the depositary office that he waives the right to take back, 

 2. if the obligee declares his acceptance to the depositary office, 

 3. if the depositary office is presented with a final and absolute judgment handed down in a 

dispute between the obligee and the obligor which declares the deposit to be lawful. 
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Section 377 
Unpledgeability of the right to take back 

(1) The right to take back is not subject to pledge. 

(2) If insolvency proceedings are initiated against the assets of the obligor, the right to take back may, 

for the duration of the insolvency proceedings, not be exercised by the obligor either. 

Section 378 
Effect of deposit where taking back is excluded 

If taking back the deposited thing is excluded, the obligor is freed from his obligation by deposit in the 

same way as if he had rendered performance to the obligee at the time of deposit. 

Section 379 
Effect of deposit where taking back is not excluded 

(1) If taking back the deposited thing is not excluded, the obligor may refer the obligee to the 

deposited thing. 

(2) As long as the thing is deposited, the obligee bears the risk and the obligor is not obliged to pay 

interest or provide compensation for emoluments not taken. 

(3) If the obligor takes back the deposited thing, the deposit is deemed not to have occurred. 

Section 380 
Proof of entitlement to receive 

To the extent that, according to the provisions applicable to the depositary office, a declaration by the 

obligor acknowledging this entitlement is required or sufficient for proof of the entitlement of the 

obligee to receive, the obligee may demand from the obligor the issue of the declaration under the 

same conditions as those under which he would be entitled to demand performance if the deposit had 

not occurred. 

Section 381 
Costs of deposit 

The costs of deposit are charged to the obligee to the extent that the obligor does not take back the 

deposited thing. 

Section 382 
Extinction of the right of the obligee 

The right of the obligee to the deposited amount is extinguished at the end of thirty years after receipt 

of the notice of deposit, if the obligee does not report to the depositary office before then; the obligor is 

entitled to take the thing back, even if he has waived the right to take back. 
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Section 383 
Auction of things not capable of deposit 

(1) If the movable thing owed is not suitable for deposit, the obligor may in case of default by the 

obligee have it auctioned at the place of performance and deposit the proceeds. The same applies in 

the cases set out in section 372 sentence 2, if spoilage of the thing is to be feared or safekeeping is 

associated with disproportionate costs. 

(2) If reasonable success is not expected from an auction at the place of performance, the thing is to 

be auctioned at another suitable place. 

(3) The auction must be performed publicly by a bailiff appointed for the place of auction or other 

official authorised to conduct auctions or a publicly employed auctioneer (public auction). The time and 

place of the auction, with a general description of the thing, are to be publicly announced. 

(4) The provisions of subsections (1) to (3) do not apply to registered ships and ships under 

construction. 

Section 384 
Warning of auction 

(1) The auction is permitted only after the obligee has been warned about it; the warning may be 

omitted if the thing is vulnerable to spoilage and postponement of the auction entails danger. 

(2) The obligor must notify the obligee of the auction without undue delay; in the event of his failure to 

do so, he is liable in damages. 

(3) The warning and the notice may be omitted if they are impracticable. 

Section 385 
Sale by private agreement 

If the thing has a stock exchange or market price, the obligor may effect the sale privately at the 

current price through a commercial broker officially authorised to effect such sales or through a person 

authorised to sell by public auction. 

Section 386 
Costs of the auction 

The costs of the auction or of the sale under section 385 are borne by the obligee if the obligor does 

not reclaim the deposited proceeds. 
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Title 3 

Set-off 

Section 387 
Requirements 

If two persons owe each other performance that is substantially of the same nature, each party may 

set off his claim against the claim of the other party as soon as he can claim the performance owed to 

him and effect the performance owed by him. 

Section 388 
Declaration of set-off 

Set-off is effected by declaration to the other party. The declaration is ineffective if it is made subject to 

a condition or a stipulation as to time. 

Section 389 
Effect of set-off 

The effect of set-off is that the claims, to the extent that they correspond, are deemed to expire at the 

time when they are set against each other as being appropriate for set-off. 

Section 390 
No set-off against a claim subject to a defence 

A claim subject to a defence may not be set off. 

Section 391 
Set-off with different places of performance 

(1) Set-off is not excluded by the fact that the claims are for different places of performance or of 

delivery. However, the party setting off must compensate for the damage incurred by the other party 

due to the fact that he does not receive or cannot render performance at the specified place. 

(2) If it is agreed that the performance is to take place at a specified time and in a specified place, then 

it is to be assumed, in case of doubt, that set-off against a claim for which there is another place of 

performance is to be excluded. 

Section 392 
Set-off against a seized claim 

By the seizure of a claim, the set-off of a claim to which the obligor is entitled in relation to the obligee 

is only excluded if the obligor acquired his claim after the seizure, or if his claim only became due after 

the seizure and later than the seized claim. 

Section 393 
No set-off against a claim in tort 

Set-off is not permissible for a claim on the basis of an intentionally committed tort. 
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Section 394 
No set-off against an unpledgeable claim 

To the extent that a claim is not subject to pledge, no set-off occurs against the claim. However, 

contributions owed may be set off against withdrawals to be made from health insurance funds, 

assistance funds or burial funds, in particular from miners’ provident funds and funds of miners’ 

providential societies. 

Section 395 
Set-off against claims of public-law corporations 

Set-off is permissible against a claim of the Federal Government or of a Land or against a claim of a 

municipality or another association of municipalities only if the performance is to be rendered to the 

same fund from which the claim of the party setting off is to be discharged. 

Section 396 
More than one claim 

(1) If one or another party has more than one claim suitable for set-off, the party setting off may 

specify the claims that are to be set off against each other. If the set-off is declared without such a 

specification or if the other party objects without undue delay, the provision of section 366 (2) applies 

with the necessary modifications. 

(2) If the party setting off owes the other party interest and costs in addition to the principal 

performance, the provision of section 367 applies with the necessary modifications. 

Title 4 

Forgiveness 

Section 397 
Contract of forgiveness, acknowledgement of non-indebtedness 

(1) The obligation expires if the obligee forgives the obligor the debt by contract. 

(2) The same applies if the obligee acknowledges by contract with the obligor that there is no 

obligation. 

Division 5 

Transfer of a claim 

Section 398 
Assignment 

A claim may be transferred by the obligee to another person by contract with that person 

(assignment). When the contract is entered into, the new obligee steps into the shoes of the previous 

obligee. 
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Section 399 
Exclusion of assignment in case of change of contents or by agreement 

A claim may not be assigned if the performance cannot be made to a person other than the original 

obligee without a change of its contents or if the assignment is excluded by agreement with the 

obligor. 

Section 400 
Exclusion in case of unpledgeable claims 

A claim may not be assigned to the extent that it is not subject to pledge. 

Section 401 
Passing of accessory rights and preferential rights 

(1) With the assigned claim the mortgages, ship mortgages or security rights attaching to them as well 

as the rights under a suretyship created for them pass to the new obligee. 

(2) A preferential right linked to the claim to provide for the case of execution of judgment or 

insolvency proceedings may also be asserted by the new obligee. 

Section 402 
Duty of information; provision of documents 

The previous obligee is obliged to provide the new obligee with the information required to assert the 

claim and to provide him with documents serving as proof of the claim, to the extent that they are in his 

possession. 

Section 403 
Duty of notarial recording 

The previous obligee must, upon demand, issue the new obligee with a publicly certified document on 

the assignment. The new obligee must bear and advance the costs. 

Section 404 
Objections of the obligor 

The obligor may raise against the new obligee the objections that he was entitled to raise against the 

previous obligee at the time of assignment. 

Section 405 
Assignment with presentation of documents 

If the obligor has issued a document relating to the debt then, if the claim is assigned and the 

document is presented at the same time, he may not, in relation to the new obligee, invoke the fact 

that the entering into or acknowledgement of the obligation is only occurring for the sake of 

appearance or that the assignment is excluded by agreement with the original obligee, unless the new 

obligee was aware of or ought to have known of the circumstances on assignment. 
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Section 406 
Set-off in relation to the new obligee 

The obligor may set off a claim against the previous obligee to which he is entitled against the new 

obligee as well, unless, when acquiring the claim, he was aware of the assignment or the claim only 

became due after he obtained knowledge of this and later than the assigned claim became due. 

Section 407 
Legal acts in relation to the previous obligee 

(1) The new obligee must allow performance that the obligor renders to the previous obligee after the 

assignment, as well as any legal transaction undertaken after assignment between the obligor and the 

previous obligee in respect of the claim, to be asserted against him, unless the obligor is aware of the 

assignment upon performance or upon undertaking the legal transaction. 

(2) If, in a legal dispute that became pending at court between the obligor and the previous obligee 

after the assignment, a final and non-appealable judgment on the claim has been rendered, the new 

obligee must allow the judgment to be asserted against him, unless the obligor was aware of the 

assignment when legal proceedings became pending. 

Section 408 
Multiple assignment 

(1) If an assigned claim is once again assigned by the previous obligee to a third party, and if the 

obligor renders performance to the third party, or if, between the obligor and the third party, a legal 

transaction is undertaken or a legal dispute becomes pending, the provisions of section 407 will be 

applied with the necessary modifications for the benefit of the obligor in relation to the previous 

acquirer. 

(2) The same applies if the claim already assigned is transferred to a third party by court decision or if 

the previous obligee acknowledges to the third party that the claim already assigned has passed to the 

third party by operation of law. 

Section 409 
Notice of assignment 

(1) If the obligee notifies the obligor that he has assigned the claim, he must allow the notified 

assignment to be asserted against him in relation to the obligor, even if it does not occur or is not 

effective. It is equivalent to notice if the obligee has issued a document relating to the assignment to 

the new obligee named in the document and the latter presents it to the obligor. 

(2) The notice may only be retracted with the approval of the person who has been named as the new 

obligee. 
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Section 410 
Delivery of the assignment document 

(1) The obligor is only obliged to the new obligee to perform in return for the delivery of the document 

relating to the assignment issued by the previous obligee. Notice of termination or a warning by the 

new obligee is only ineffective if it occurs without presentation of such a document and if the obligor 

rejects it without undue delay for that reason. 

(2) These provisions are not applicable if the previous obligee notified the obligor of the assignment in 

writing. 

Section 411 
Assignment of salary 

If a military person, an official, a clergyman or a teacher at a public institution of education assigns the 

transferable portion of his official income, inactive status pay or retirement pay, the disbursing fund 

must be notified of the assignment by delivery of a publicly or officially certified document issued by 

the previous obligee. Pending notice, the fund is deemed to be unaware of the assignment. 

Section 412 
Statutory passing of claims 

The provisions of sections 399 to 404 and 406 to 410 apply with the necessary modifications to the 

transfer of a claim by operation of law. 

Section 413 
Transfer of other rights 

The provisions relating to transfer of claims are applied with the necessary modifications to the 

transfer of other rights unless otherwise provided by law. 

Division 6 

Assumption of debt 

Section 414 
Contract between obligee and transferee 

A debt may be assumed by a third party by contract with the obligee in such a way that the third party 

steps into the shoes of the previous obligor. 
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Section 415 
Contract between obligor and transferee 

(1) If the assumption of the debt is agreed between the third party and the obligor, its effectiveness is 

subject to ratification by the obligee. Ratification may only occur when the obligor or the third party has 

informed the obligee of the assumption of the debt. Until ratification, the parties may alter or cancel the 

contract. 

(2) If ratification is refused, assumption of the debt is deemed not to have occurred. If the obligor or the 

third party requests the obligee, specifying a period of time, to make a declaration relating to the 

ratification, the ratification may only be declared before the end of the period of time; if it is not 

declared it is deemed to be refused. 

(3) As long as the obligee has not granted ratification, then in case of doubt the transferee is obliged to 

the obligor to satisfy the obligee in good time. The same applies if the obligee refuses ratification. 

Section 416 
Assumption of a mortgage debt 

(1) If the acquirer of a plot of land assumes a debt of the alienor for which there is a mortgage on the 

land, by contract with the latter, the obligee may only ratify the assumption of the debt if the alienor 

notifies him of it. If six months have passed since receipt of the notice, the ratification is deemed to 

have been granted unless the obligee has previously refused it to the alienor; the provision of section 

415 (2) sentence 2 does not apply. 

(2) Notice by the alienor may only be made when the acquirer has been entered in the Land Register 

as owner. It must be made in writing and must include the statement that the transferee steps into the 

shoes of the previous obligor unless the obligee declares his refusal within that period of six months. 

(3) The alienor must, on the demand of the acquirer, notify the obligee of the assumption of debt. As 

soon as the grant or refusal of the ratification is definite, the alienor must inform the acquirer. 

Section 417 
Objections of the transferee 

(1) The transferee may raise against the obligee the objections that arise from the legal relationship 

between the obligee and the previous obligor. He may not set off a claim to which the previous obligor 

is entitled. 

(2) The transferee may not derive objections relating to the obligee from the legal relationship between 

the transferee and the previous obligor on which the assumption of debt is based. 
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Section 418 
Extinction of security rights and preferential rights 

(1) As a result of the assumption of debt, the suretyships and security rights created for the claim are 

extinguished. If there is a mortgage or a ship mortgage for the claim the same thing occurs as if the 

obligee waives the mortgage or the ship mortgage. These provisions do not apply if the surety or the 

party that owns the mortgaged object at the time of the assumption of debt gives his consent. 

(2) A preferential right linked to the claim in case of insolvency proceedings may not be asserted in the 

insolvency proceedings relating to the assets of the transferee. 

Section 419 

(repealed) 

Division 7 

More than one obligor and obligee 

Section 420 
Divisible performance 

If more than one person owes divisible performance or if more than one person may demand divisible 

performance, then in case of doubt each obligor is only obliged to render an equal proportion and 

each obligee is only entitled to an equal proportion. 

Section 421 
Joint and several debtors 

If more than one person owes performance in such a way that each is obliged to effect the entire 

performance, but the obligee is only entitled to demand the performance once (joint and several 

debtors), the obligee may at his discretion demand full or part performance from each of the obligors. 

Until the entire performance has been effected all obligors remain obliged. 

Section 422 
Effect of performance 

(1) Performance by a joint and several debtor is also effective for the other obligors. The same applies 

to performance in lieu of performance of contract, to deposit and to set-off. 

(2) A claim to which a joint and several debtor is entitled may not be set off by the other obligors. 

Section 423 
Effect of forgiveness 

Forgiveness agreed between the obligee and a joint and several debtor is also effective for the other 

obligors if the parties to the contract intended to terminate the whole obligation. 

Section 424 
Effect of default by the obligee 

The default of the obligee in relation to a joint and several debtor is also effective for the other 

obligors. 
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Section 425 
Effect of other facts 

(1) Facts other than those cited in sections 422 to 424 are only effective, unless the obligation leads to 

a different conclusion, for and against the joint and several debtor personally affected by them. 

(2) This applies in particular, without limitation, to notice of termination, to default, to fault, to 

impossibility of performance in the person of a joint and several debtor, to limitation and to the new 

beginning, suspension and suspension of expiry of a period of limitation, to the merger of the claim 

with the debt and to a final and absolute judgment. 

Section 426 
Duty to adjust advancements, passing of claim 

(1) The joint and several debtors are obliged in equal proportions in relation to one another unless 

otherwise determined. If the contribution attributable to a joint and several debtor cannot be obtained 

from him, the shortfall is to be borne by the other obligors obliged to adjust advancements. 

(2) To the extent that a joint and several debtor satisfies the obligee and may demand adjustment of 

advancements from the other obligors, the claim of the obligee against the other obligors passes to 

him. The passing of ownership may not be asserted to the disadvantage of the creditor. 

Section 427 
Joint contractual duty 

If more than one person jointly binds himself by contract to render divisible performance then, in case 

of doubt, they are liable as joint and several debtors. 

Section 428 
Joint and several creditors 

If more than one person is entitled to demand performance in such a way that each may demand the 

entire performance but the obligor is only obliged to effect the performance once (joint and several 

creditors), the obligor may at his discretion effect performance to each of the obligees. This also 

applies if one of the obligees has already sued for performance. 

Section 429 
Effect of changes 

(1) The default of a joint and several creditor is also effective against the other obligees. 

(2) If claim and debt are combined in the person of a joint and several creditor, the rights of the other 

obligees against the obligor expire. 

(3) Apart from this, the provisions of sections 422, 423 and 425 apply with the necessary 

modifications. In particular, without limitation, if a joint and several creditor transfers his claim to 

another party, the rights of the other obligees are unaffected. 
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Section 430 
Duty of the joint and several creditors to adjust advancements 

The joint and several creditors are entitled in equal proportions in relation to each other unless 

otherwise specified. 

Section 431 
More than one obligor of indivisible performance 

If more than one person owes indivisible performance, they are liable as joint and several debtors. 

Section 432 
More than one obligee of indivisible performance 

(1) If more than one person is to demand indivisible performance, then to the extent that they are not 

joint and several creditors, the obligor may only effect performance to all of them jointly and each 

obligee may only demand performance for all of them. Each obligee may demand that the obligor 

deposit the thing owed for all obligees or, if it is not suitable for deposit, that it be surrendered to a 

court-appointed depositary. 

(2) Apart from this, a fact only relating to the person of one of the obligees has no effect for and 

against the other obligees. 
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Division 8 

Particular types of obligations 

Title 1 

Purchase, exchange*) 

*) Official note: This title serves to implement Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 

aspects of the sale of consumer goods and associated guarantees (OJ 171, p. 12). 

Subtitle 1 

General provisions 

Section 433 
Typical contractual duties in a purchase agreement 

(1) By a purchase agreement, the seller of a thing is obliged to deliver the thing to the buyer and to 

procure ownership of the thing for the buyer. The seller must procure the thing for the buyer free from 

material and legal defects. 

(2) The buyer is obliged to pay the seller the agreed purchase price and to accept delivery of the thing 

purchased. 

Section 434 
Material defects 

(1) The thing is free from material defects if, upon the passing of the risk, the thing has the agreed 

quality. To the extent that the quality has not been agreed, the thing is free of material defects 

 1. if it is suitable for the use intended under the contract, 

 2. if it is suitable for the customary use and its quality is usual in things of the same kind and the 

buyer may expect this quality in view of the type of the thing. 

Quality under sentence 2 no. 2 above includes characteristics which the buyer can expect from the 

public statements on specific characteristics of the thing that are made by the seller, the producer 

(section 4 (1) and (2) of the Product Liability Act [Produkthaftungsgesetz]) or his assistant, including 

without limitation in advertising or in identification, unless the seller was not aware of the statement 

and also had no duty to be aware of it, or at the time when the contract was entered into it had been 

corrected in a manner of equal value, or it did not influence the decision to purchase the thing. 

(2) It is also a material defect if the agreed assembly by the seller or persons whom he used to 

perform his obligation has been carried out improperly. In addition, there is a material defect in a thing 

intended for assembly if the assembly instructions are defective, unless the thing has been assembled 

without any error. 

(3) Supply by the seller of a different thing or of a lesser amount of the thing is equivalent to a material 

defect. 
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Section 435 
Legal defects 

The thing is free of legal defects if third parties, in relation to the thing, can assert either no rights, or 

only the rights taken over in the purchase agreement, against the buyer. It is equivalent to a legal 

defect if a right that does not exist is registered in the Land Register. 

Section 436 
Public charges on plots of land 

(1) Unless otherwise agreed, the seller of a plot of land is obliged to bear public services development 

charges and other municipal development charges for measures the construction of which began 

before the contract was entered into, irrespective of the point of time when they became payable. 

(2) The seller of a plot of land is not liable for the land being free from other public levies and other 

public charges that are not suitable to be entered in the Land Register. 

Section 437 
Rights of buyer in the case of defects 

If the thing is defective, the buyer may, provided the requirements of the following provisions are met 

and unless otherwise specified, 

 1. under section 439, demand cure, 

 2. withdraw from the agreement under sections 440, 323 and 326 (5) or reduce the purchase 

price under section 441, and 

 3. under sections 440, 280, 281, 283 and 311a, demand damages, or under section 284, 

demand reimbursement of futile expenditure. 

Section 438 
Limitation of claims for defects 

(1) The claims cited in section 437 nos. 1 and 3 become statute-barred 

 1. in thirty years, if the defect consists  

 a) a real right of a third party on the basis of which return of the purchased thing may be 

demanded, or 

 b) some other right registered in the Land Register, 

 2. in five years  

 a) in relation to a building, and 

 b) in relation to a thing that has been used for a building in accordance with the normal way it is 

used and has resulted in the defectiveness of the building, and 

 3. otherwise in two years. 

(2) In the case of a plot of land the limitation period commences upon the delivery of possession, in 

other cases upon delivery of the thing. 
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(3) Notwithstanding subsection (1) nos. 2 and 3 and subsection (2), claims become statute-barred in 

the standard limitation period if the seller fraudulently concealed the defect. In the case of subsection 

(1) no. 2, however, claims are not statute-barred before the end of the period there specified. 

(4) The right of withdrawal referred to in section 437 is subject to section 218. Notwithstanding the fact 

that a withdrawal is ineffective under section 218 (1), the buyer may refuse to pay the purchase price 

to the extent he would be so entitled on the basis of withdrawal. If he makes use of this right, the seller 

may withdraw from the agreement. 

(5) Section 218 and subsection (4) sentence 2 above apply with the necessary modifications to the 

right to reduce the price set out in section 437. 

Section 439 
Cure 

(1) As cure the buyer may, at his choice, demand that the defect is remedied or a thing free of defects 

is supplied. 

(2) The seller must bear all expenses required for the purpose of cure, in particular transport, 

workmen’s travel, work and materials costs. 

(3) Without prejudice to section 275 (2) and (3), the seller may refuse to provide the kind of cure 

chosen by the buyer, if this cure is possible only at disproportionate expense. In this connection, 

account must be taken in particular, without limitation, of the value of the thing when free of defects, 

the importance of the defect and the question as to whether recourse could be had to the alternative 

kind of cure without substantial detriment to the buyer. The claim of the buyer is restricted in this case 

to the alternative kind of cure; the right of the seller to refuse the alternative kind of cure too, subject to 

the requirements of sentence 1 above, is unaffected. 

(4) If the seller supplies a thing free of defects for the purpose of cure, he may demand the return of 

the defective thing in accordance with sections 346 to 348. 

Section 440 
Special provisions on withdrawal and damages 

Except in the cases set out in section 281 (2) and section 323 (2), it is also not necessary to specify a 

period of time if the seller has refused to carry out both kinds of cure under section 439 (3) or if the 

kind of cure that the buyer is entitled to receive has failed or cannot reasonably be expected of him. A 

repair is deemed to have failed after the second unsuccessful attempt, unless in particular the nature 

of the thing or of the defect or the other circumstances leads to a different conclusion. 
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Section 441 
Reduction of price 

(1) Instead of withdrawing from the agreement, the buyer may, by declaration to the seller, reduce the 

purchase price. The ground for exclusion under section 323 (5) sentence 2 does not apply. 

(2) If more than one person comprises either the buyer or the seller, price reduction may be declared 

only by all or to all of them. 

(3) In the case of a price reduction, the purchase price is to be reduced in the proportion in which the 

value of the thing free of defects would, at the time when the contract was entered into, have had to 

the actual value. To the extent necessary, the price reduction is to be established by appraisal. 

(4) If the buyer has paid more than the reduced purchase price, the excess amount is to be 

reimbursed by the seller. Section 346 (1) and section 347 (1) apply with the necessary modifications. 

Section 442 
Knowledge of the buyer 

(1) The rights of the buyer due to a defect are excluded if he has knowledge of the defect at the time 

when the contract is entered into. If the buyer has no knowledge of a defect due to gross negligence, 

the buyer may assert rights in relation to this defect only if the seller fraudulently concealed the defect 

or gave a guarantee of the quality of the thing. 

(2) A right registered in the Land Register must be removed by the seller even if the buyer is aware of 

it. 

Section 443 
Guarantee of quality and durability 

(1) If the seller or a third party gives a guarantee for the quality of the thing or that the thing will have a 

specified quality for a specified period (guarantee of durability), then, if there is a claim under the 

guarantee, the buyer, notwithstanding his statutory claims, has the rights given by the guarantee upon 

the terms set out in the declaration of guarantee and in the relevant advertising in relation to the 

person who granted the guarantee. 

(2) To the extent that a guarantee of durability has been given, there is a presumption that a material 

defect which appears during the guarantee period triggers the rights under the guarantee. 

Section 444 
Exclusion of liability 

The seller may not invoke an agreement that excludes or restricts the rights of the buyer with regard to 

a defect insofar as the seller fraudulently concealed the defect or gave a guarantee of the quality of 

the thing. 
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Section 445 
Limitation of liability in the case of public auctions 

If a thing is sold in exercise of a security right at a public auction in which it is described as a pledge, 

the buyer only has rights in respect of a defect if the seller fraudulently concealed the defect or gave a 

guarantee of the quality of the thing. 

Section 446 
Passing of risk and of charges 

The risk of accidental destruction and accidental deterioration passes to the buyer upon delivery of the 

thing sold. From the time of delivery the emoluments of the thing accrue to the buyer and he bears the 

charges on it. If the buyer is in default of acceptance of delivery, this is equivalent to delivery. 

Section 447 
Passing of risk in the case of sales shipment 

(1) If the seller, at the request of the buyer, ships the thing sold to another place than the place of 

performance, the risk passes to the buyer as soon as the seller has handed the thing over to the 

forwarder, carrier or other person or body specified to carry out the shipment. 

(2) If the buyer has given a particular instruction on the method of shipping the thing and the seller, 

without a strong reason, does not adhere to this instruction, the seller is liable to the buyer for the 

damage arising from this. 

Section 448 
Costs of delivery and comparable costs 

(1) The seller bears the costs of delivery of the thing, the buyer the costs of acceptance and of 

shipping the thing to a place other than the place of performance. 

(2) The buyer of a plot of land bears the costs of the notarial recording of the purchase agreement and 

of the declaration of conveyance, the registration in the Land Register and the declarations necessary 

for registration. 

Section 449 
Retention of title 

(1) If the seller of a movable thing has retained title until payment of the purchase price, then in case of 

doubt it is to be assumed that ownership is transferred subject to the condition precedent that the 

purchase price is paid in full (retention of title). 

(2) Retention of title entitles the seller to demand the return of the thing only if he has withdrawn from 

the agreement. 

(3) An agreement on retention of title is void to the extent that the passing of ownership is made 

subject to the satisfaction by the buyer of third-party claims, including, without limitation, those of an 

enterprise associated with the seller. 
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Section 450 
Excluded buyers in the case of certain sales 

(1) When an object is sold by way of execution of judgment, the person instructed to carry out or 

manage the sale and the assistants used by him, including the recording clerk, may not purchase the 

object to be sold either for themselves in person or through another person or as the agents of another 

person. 

(2) Subsection (1) above also applies to a sale other than by execution of judgment, if the order to sell 

the object has been given under a statutory provision authorising the principal to have the object sold 

for the account of another person, including, without limitation, sale of a pledge, sale authorised by 

sections 383 and 385, and sale from an insolvency estate. 

Section 451 
Purchase by excluded buyer 

(1) The effectiveness of a purchase made in violation of section 450 and of the transfer of the object 

purchased is subject to the approval of the person taking part in the sale as obligor, owner or obligee. 

If the buyer requests a person taking part to make a declaration of ratification, section 177 (2) applies 

with the necessary modifications. 

(2) If, as a result of refusal of ratification, a new sale is undertaken, the earlier buyer is liable for the 

costs of the new sale and for an amount by which the proceeds of sale are reduced. 

Section 452 
Purchase of a ship 

The provisions in this subtitle on the sale of plots of land apply with the necessary modifications to the 

sale of registered ships and ships under construction. 

Section 453 
Purchase of rights 

(1) The provisions on the purchase of things apply with the necessary modifications to the purchase of 

rights and other objects. 

(2) The seller bears the costs of creation and transfer of the right. 

(3) If a right comprising the right to possession of a thing is sold, the seller is obliged to deliver the 

thing to the buyer free of material and legal defects. 
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Subtitle 2 

Special types of purchase 

Chapter 1 

Purchase on approval 

Section 454 
Coming into existence of the purchase agreement 

(1) In a purchase on approval or on examination, approval of the object purchased is at the discretion 

of the buyer. In case of doubt, the purchase agreement is entered into subject to the condition 

precedent of approval. 

(2) The seller is obliged to permit the buyer to examine the object. 

Section 455 
Approval period 

An object purchased on approval or on examination may be approved only within the agreed period 

or, if no period has been agreed, only before the end of a reasonable period specified by the seller for 

the buyer. If the thing was delivered to the buyer for the purpose of approval or examination, his 

silence is deemed to be approval. 

Chapter 2 

Repurchase 

Section 456 
Coming into existence of the repurchase agreement 

(1) If the seller has, in the purchase agreement, reserved the right of repurchase, the repurchase 

agreement comes into existence when the seller declares to the buyer that he is exercising the right of 

repurchase. The declaration is not subject to the formal requirements laid down for the purchase 

agreement. 

(2) In case of doubt, the price at which the object was sold also applies to the repurchase. 

Section 457 
Liability of the reseller 

(1) The reseller is obliged to return to the repurchaser the purchased object with its accessories. 

(2) If the reseller, before exercising the right of repurchase, was at fault for the deterioration or 

destruction of the purchased object or an impossibility of returning it that resulted in another way, or if 

he materially altered the purchased object, he is liable for the damage resulting from this. If the object 

deteriorated without the fault of the reseller or if it is only trivially altered, the reseller may not require 

the purchase price to be reduced. 
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Section 458 
Removal of third-party rights 

If the original purchaser disposed of the purchased object before exercising the right of repurchase, he 

is obliged to remove the third-party rights created by this. A disposition that is made by execution of 

judgment or attachment or by the administrator in insolvency proceedings is equivalent to a disposition 

by the reseller. 

Section 459 
Reimbursement of outlays 

The reseller may demand reimbursement for outlays that he made on the purchased object before the 

resale to the extent that the value of the object is enhanced by the expenses. He may remove an 

installation which he has attached to the returnable thing. 

Section 460 
Repurchase at estimated value 

If the estimated value of the object purchased at the time of repurchase is agreed as the repurchase 

price, the reseller is not responsible for the deterioration or destruction of the purchased object or an 

impossibility of returning it that resulted in another way, and the repurchaser is not obliged to 

reimburse the outlays made. 

Section 461 
More than one person entitled to repurchase 

If more than one person is jointly entitled to the right to repurchase, the right may only be exercised in 

its entirety. If it has expired for one of the persons entitled or if one of them does not exercise his right, 

then the others are entitled to exercise the right of repurchase in its entirety. 

Section 462 
Cut-off period 

The right of repurchase may be exercised, in the case of plots of land, only before the end of thirty 

years from the date of the agreement of the reservation, and in the case of other objects, only before 

the end of three years from that date. If a period of time is specified for exercise of the right, this period 

replaces the statutory period. 

Chapter 3 

Preemption 

Section 463 
Requirements for exercise 

A person entitled to the right of preemption in respect of an object may exercise the right as soon as 

the person obliged by it has entered into a purchase agreement relating to the object with a third party. 
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Section 464 
Exercise of the right of preemption 

(1) Exercise of the right of preemption occurs by declaration to the person obliged. The declaration is 

not subject to the formal requirements laid down for the purchase agreement. 

(2) When the right of preemption is exercised, the purchase takes effect between the person entitled 

and the person obliged, subject to the terms that the person obliged agreed with the third party. 

Section 465 
Ineffective agreements 

An agreement made by the person obliged with the third party which provides that the purchase is 

subject to the non-exercise of the right of preemption or which reserves for the person obliged the right 

to withdraw from the agreement in the event that the right of preemption is exercised is ineffective in 

relation to the person entitled to preemption. 

Section 466 
Collateral performance 

If the third party has agreed in the contract to render an act of collateral performance which the person 

entitled to preemption is unable to perform, the person entitled to preemption must pay the value of 

the collateral performance instead of rendering it. If the collateral performance cannot be assessed in 

money, the exercise of the right of preemption is excluded; the agreement to render collateral 

performance is, however, not performed if the contract with the third party would have been entered 

into even without it. 

Section 467 
Total price 

If the third party purchased the object which is subject to the right of preemption together with other 

objects at a total price, then the person entitled to preemption must pay a proportionate part of the 

total price. The person obliged may demand that the preemption is extended to all things that cannot 

be separated without disadvantage to him. 

Section 468 
Deferral of the purchase price 

(1) If the third party is granted deferral of payment of the purchase price in the contract, the person 

entitled to preemption may claim the deferral only if he gives security for the amount deferred. 

(2) If a plot of land is the subject matter of the preemption, there is no need to provide security to the 

extent that there has been an agreement to create a mortgage on the plot of land for the deferred 

purchase price, or a debt for which a mortgage on the land exists has been assumed and credited 

towards the purchase price. This applies with the necessary modifications if a registered ship or ship 

under construction is the object of the right of preemption. 
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Section 469 
Duty to notify, exercise period 

(1) The person obliged must inform the person entitled to preemption without undue delay of the 

contents of the contract entered into with the third party. Notice by the third party replaces notice by 

the person obliged. 

(2) The right of preemption for plots of land may be exercised only before the end of a period of two 

months after notice is received, and the right of preemption for other objects only before the end of a 

period of one week after notice is received. If a period of time is specified for exercise of the right, this 

period replaces the statutory period. 

Section 470 
Sale to heir on intestacy 

The right of preemption, in case of doubt, does not apply to a sale that is made to an heir on intestacy 

with a view to a future right of succession. 

Section 471 
Sale in case of execution of judgment or insolvency 

The right of preemption is excluded if the sale occurs by way of execution of judgment or from an 

insolvency estate. 

Section 472 
More than one person with a right of preemption 

If the right of preemption is held by more than one person jointly, it may be exercised only in its 

entirety. If it has expired with regard to one of the entitled persons or if one of them does not exercise 

his right, then the others are entitled to exercise the right of preemption in its entirety. 

Section 473 
Non-transferability 

The right of preemption is not transferable and does not pass to the heirs of the person entitled to it 

unless otherwise provided. If the right is limited to a specific period, then, in case of doubt, it is 

inheritable. 

Subtitle 3 

Purchase of consumer goods 

Section 474 
The concept of purchase of consumer goods 

(1) Where a consumer buys a movable thing from an entrepreneur (purchase of consumer goods), the 

following rules apply in addition. This does not apply to second-hand things that are sold at a public 

auction which the consumer may attend in person. 

(2) Section 439 (4) applies to the purchase contracts regulated by this subtitle on proviso that benefits 

are not to be surrendered or substituted by their value. Sections 445 and 447 do not apply. 
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Section 475 
Deviating agreements 

(1) If an agreement is entered into before a defect is notified to the entrepreneur and deviates, to the 

disadvantage of the consumer, from sections 433 to 435, 437, 439 to 443 and from the provisions of 

this subtitle, the entrepreneur may not invoke it. The provisions referred to in sentence 1 apply even if 

circumvented by other constructions. 

(2) The limitation of the claims cited in section 437 may not be alleviated by an agreement reached 

before a defect is notified to an entrepreneur if the agreement means that there is a limitation period of 

less than two years from the statutory beginning of limitation or, in the case of second-hand things, of 

less than one year. 

(3) Notwithstanding sections 307 to 309, subsections (1) and (2) above do not apply to the exclusion 

or restriction of the claim to damages. 

Section 476 
Shifting the burden of proof 

If, within six months after the date of the passing of the risk, a material defect manifests itself, it is 

presumed that the thing was already defective when risk passed, unless this presumption is 

incompatible with the nature of the thing or of the defect. 

Section 477 
Special provisions for guarantees 

(1) A declaration of guarantee (section 443) must be expressed simply and comprehensibly. It must 

contain 

 1. a reference to the statutory rights of the consumer and a statement that they are not restricted 

by the guarantee, and 

 2. the contents of the guarantee and all essential information required for asserting rights under 

the guarantee, including, without limitation, the duration and the area of territorial application of the 

guarantee protection as well as the name and address of the guarantor. 

(2) The consumer may demand that the declaration of guarantee is given to him in text form. 

(3) The effectiveness of the duty under the guarantee is not affected by the fact that one of the above 

requirements is not satisfied. 
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Section 478 
Recourse of the entrepreneur 

(1) If an entrepreneur has been obliged to take back a newly manufactured thing sold by him because 

it is defective, or if the consumer has reduced the purchase price, it is not necessary for the 

entrepreneur to fix the period of time which would otherwise be necessary in order to enforce the 

rights set out in section 437 with regard to the defect asserted by the consumer against the 

entrepreneur who sold the thing to him (supplier). 

(2) Where a newly manufactured thing is sold, the entrepreneur may demand of his supplier 

reimbursement of the expenses which the entrepreneur had to bear in relation to the consumer under 

section 439 (2), if the defect asserted by the consumer already existed upon the passing of the risk to 

the entrepreneur. 

(3) In the case of subsections (1) and (2) above, section 476 applies, subject to the proviso that the 

period begins when the risk passes to the consumer. 

(4) The supplier may not rely on an agreement made before the defect was notified to the supplier 

which, to the disadvantage of the entrepreneur, deviates from sections 433 to 435, 437, 439 to 443 or 

from subsections (1) and (3) above or from section 479, if the obligee with the right of recourse is not 

given another form of compensation of equal value. Sentence 1, notwithstanding section 307, does 

not apply to an exclusion or restriction of the claim to damages. The provisions referred to in sentence 

1 apply even if circumvented by other constructions. 

(5) Subsections (1) to (4) above apply with the necessary modifications to claims of the supplier and of 

the other buyers in the supply chain against their sellers if the obligors are entrepreneurs. 

(6) Section 377 of the Commercial Code [Handelsgesetzbuch] is unaffected. 

Section 479 
Limitation of recourse claims 

(1) The claims to reimbursement of expenses specified in section 478 (2) are subject to a two-year 

limitation period after delivery of the thing. 

(2) The claims specified in sections 437 and 478 (2) of the entrepreneur against his supplier for a 

defect in a newly manufactured thing sold to a consumer become statute-barred at the earliest two 

months after the date on which the entrepreneur satisfies the claims of the consumer. This suspension 

of expiry of limitation ends at the latest five years after the time when the supplier delivers the thing to 

the entrepreneur. 

(3) The above subsections apply with the necessary modifications to claims of the supplier and the 

other buyers in the supply chain against their sellers if the obligors are entrepreneurs. 
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Subtitle 4 

Exchange 

Section 480 
Exchange 

The provisions relating to purchase apply with the necessary modifications to exchange. 

Title 2 

Time-share agreements*) 

*) Official note: This title serves to implement Directive 94/47/EC of the European Parliament and of the Council of 26 October 1994 on the 

protection of purchasers in respect of pertain aspects of contracts relating to the purchase of the right to use immovable properties on a time-

share basis (OJ L 280, p. 82). 

Section 481 
The concept of time-share agreement 

(1) Time-share agreements are contracts by which an entrepreneur procures or promises to procure 

for a consumer the right, in return for the payment of a total price, to use a building for a period of the 

year that is specified or to be specified, for recreation or residential purposes, for the duration of at 

least three years. The right may be a real right or another right and may also in particular, without 

limitation, be granted through membership of an association or a share in a company or partnership. 

(2) The right may also consist in opting to use one of a group of residential buildings. 

(3) A part of a residential building is equivalent to a residential building. 

Section 482 
Duty to provide a prospectus with regard to time-share agreements 

(1) A person who, as an entrepreneur, offers time-share agreements to be entered into, must supply 

each consumer who indicates interest with a prospectus. 

(2) The prospectus designated in subsection (1) must contain a general description of the residential 

building or the group of residential buildings as well as the information specified in the statutory order 

made under Article 242 of the Introductory Act to the Civil Code [Einführungsgesetz zum Bürgerlichen 

Gesetzbuch]. 

(3) The entrepreneur may, before entering into the agreement, make an alteration to the information 

contained in the prospectus to the extent that this becomes necessary due to circumstances which he 

was unable to influence. 

(4) Every advertisement for entering into time-share agreements must state that the prospectus is 

available and where it may be obtained. 
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Section 483 
Language of the contract and prospectus with regard to time-share agreements 

(1) The agreement is to be drafted in the official language, or, where there is more than one official 

language, in the official language, selected by the consumer, of the Member State of the European 

Union or of the state which is a contracting party to the Agreement on the European Economic Area in 

which the consumer has his residence. If the consumer is a national of another Member State, then 

instead of the language of the state in which he has his residence he may alternatively choose the 

official language or one of the official languages of the state of which he is a national. Sentences 1 

and 2 also apply to the prospectus. 

(2) If the agreement must be notarially recorded before a German notary, sections 5 and 16 of the 

Notarial Recording Act [Beurkundungsgesetz] apply with the proviso that the consumer must be 

provided with a certified translation of the agreement in the language chosen by him under subsection 

(1). 

(3) Time-share agreements that do not comply with subsections (1) sentences 1 and 2, or (2) above 

are void. 

Section 484 
Written form with regard to time-share agreements 

(1) The time-share agreement must be in writing, except to the extent that other provisions contain 

more stringent formal requirements. Entering into the agreement in electronic form is excluded. The 

information in the prospectus designated in section 482 that is supplied to the consumer is 

incorporated into the agreement except to the extent that the parties, expressly and indicating the 

deviation from the prospectus, agree otherwise. Such alterations must be notified to the consumer 

before the agreement is entered into. Notwithstanding the validity of the prospectus information under 

sentence 3, the contract document must contain the information specified in the statutory order 

designated in section 482 (2). 

(2) The entrepreneur must provide the consumer with a contract document or a copy thereof. In 

addition, if the language of the agreement and the language of the state in which the residential 

building is situated are different, he must provide him with a certified translation of the agreement in 

the official language or one of the official languages of the European Union or of the Agreement on the 

European Economic Area of the state in which the residential building is situated. The duty to supply a 

certified translation does not apply if the right of use relates to a group of residential buildings which 

are situated in different states. 
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Section 485 
Right of revocation with regard to time-share agreements 

(1) In the case of a time-share agreement the consumer has a right of revocation under section 355. 

(2) The required instruction on the right of revocation must also state the costs which the consumer 

must reimburse if the contract is revoked under subsection (5) sentence 2. 

(3) If, before the agreement was entered into, the consumer was not supplied with the prospectus 

described in section 482, or it was not in the language stipulated in section 483 (1), then the period for 

exercising the right of revocation is one month, notwithstanding section 355 (1) sentence 2. 

(4) If one of the items of information stipulated by the statutory order designated in section 482 (2) is 

missing from the contract, the period for exercising the right of revocation does not commence until the 

consumer is notified in writing of this information. 

(5) Notwithstanding section 357 (1) and (3), remuneration for services rendered and for permitting the 

use of residential buildings is excluded. If the contract was required to be notarially recorded, then the 

consumer must pay the entrepreneur the costs of the notarial recording if this is expressly stipulated in 

the agreement. In the cases set out in subsections (3) and (4), there is no duty of reimbursement of 

costs; the consumer may demand that the entrepreneur reimburses the costs of the agreement. 

Section 486 
Prohibition of down payment with regard to time-share agreements 

The entrepreneur may not demand or accept payments by the consumer prior to the expiry of the 

revocation period. Provisions that are more favourable to the consumer are unaffected. 

Section 487 
Deviating agreements 

There may be no deviation from the provisions of this title to the disadvantage of the consumer. 

Unless otherwise provided, the provisions of this title apply even if they are circumvented by other 

constructions. 

Title 3 

Loan contract; financing assistance and contracts for delivery by instalments between an 

entrepreneur and a consumer*) 

*) Official note: This title serves to implement Directive 87/102/EEC of the Council for approximation of the laws, regulations and administrative 

provisions of the Member States concerning consumer credit (OJ L 42, p. 48) most recently amended by Directive 98/7/EC of the European 

Parliament and of the Council of 16 February 1998 to amend Directive 87/102/EEC for approximation of the laws, regulations and administrative 

provisions of the Member States concerning consumer credit (OJ L 101, p. 17). 
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Subtitle 1 

Loan contract 

Section 488 
Typical contractual duties in a loan contract 

(1) The loan contract obliges the lender to make available to the borrower a sum of money in the 

agreed amount. The borrower is obliged to pay interest owed and, at the due date, to repay the loan 

made available to him. 

(2) The agreed interest, unless otherwise provided, is to be paid at the end of each year and, if the 

loan is to be repaid before the end of one year, upon repayment. 

(3) If a time is not specified for repayment of the loan, its due date is subject to the lender or the 

borrower giving notice of termination. The notice period is three months. If interest is not owed, the 

borrower is also entitled to repay without giving notice of termination. 

Section 489 
Right of the borrower to give notice of termination 

(1) The borrower may terminate a loan contract, in whole or in part, where for a specific period of time 

a fixed rate of interest has been agreed 

 1. if the pegging of the rate of interest ends prior to the time determined for repayment and no 

new agreement is reached on the rate of interest, observing a notice period of one month to end at the 

earliest at the end of the day on which the pegging of the rate of interest ends; if an adjustment of the 

rate of interest is agreed at certain intervals of up to one year, the borrower may only give notice to 

end at the end of the day on which the pegging of the rate of interest ends; 

 2. if the loan is granted to a consumer and not secured by a security right in land or a maritime 

lien, at the end of six months after complete receipt, observing a notice period of three months; 

 3. in any case at the end of ten years after complete receipt, observing a notice period of six 

months; if, after the loan is received, a new agreement is reached on the repayment period or the rate 

of interest, the date of this agreement replaces the date of disbursement. 

(2) The borrower may terminate a loan contract with a variable rate of interest at any time, giving three 

months’ notice of termination. 

(3) Termination by the borrower under subsections (1) or (2) is deemed not to have been given if the 

borrower does not repay the sum owed within two weeks after the notice of termination takes effect. 

(4) The right of termination of the borrower under subsections (1) and (2) above may not be excluded 

or made more difficult by contract. This does not apply to loans to the Federal Government, to a 

special fund of the Federal Government, a Land, a municipality, an association of municipalities, the 

European Communities or foreign regional or local authorities. 
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Section 490 
Right to terminate for cause 

(1) If there is or threatens to be a substantial deterioration in the financial circumstances of the 

borrower or in the value of a security given for the loan as a result of which the repayment of the loan 

is jeopardised even if the security is realised, the lender may give notice of termination of the loan 

agreement with immediate effect; in case of doubt, extraordinary notice of termination is available 

before the loan is paid out, under all circumstances, but, after the loan has been paid out, only as a 

general rule. 

(2) The borrower may give early notice of termination of a loan contract where for a specified period of 

time a fixed rate of interest is agreed and the loan is secured by a security right in land or a maritime 

lien, complying with the notice periods in section 489 (1) no. 2, if his justified interests require this. 

There is such an interest in particular, without limitation, if the borrower has the need to otherwise 

realise the thing pledged to secure the loan. The borrower must compensate the lender for the 

damage incurred by the lender as a result of this early termination (compensation for early 

termination). 

(3) The provisions of sections 313 and 314 are unaffected. 

Section 491 
Consumer loan contract 

(1) The following provisions apply as supplementary provisions, subject to subsections (2) and (3) 

below, to nongratuitous loan contracts between an entrepreneur as lender and a consumer as 

borrower (consumer loan contract). 

(2) The following provisions do not apply to consumer loan contracts 

 1. in which the disbursable loan (net loan amount) does not exceed 200 euros, 

 2. which are entered into between an employer and an employee at rates of interest lying below 

the going market rates, 

 3. which, in connection with the subsidisation of housing and urban development, are entered 

into on the basis of public-law approvals or on the basis of grants from public authorities directly 

between the public law institution awarding the subsidies and the borrower at rates of interest lying 

below the going market rates. 
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(3) In addition, the following do not apply: 

 1. section 358 (2), (4) and (5) and sections 492 to 495 to consumer loan contracts incorporated 

in a court record drawn up in compliance with the provisions of the Code of Civil Procedure 

[Zivilprozessordnung] or notarially recorded, if the record or the notarial instrument contains the annual 

rate of interest, the costs invoiced when the contract was entered into, and the conditions under which 

the annual rate of interest or the costs may be changed; 

 2. section 358 (2), (4) and (5) and section 359 to consumer loan contracts serving the purpose of 

financing the purchase of securities, foreign currency, derivatives or precious metals. 

Section 492 
Written form, contents of the contract 

(1) Consumer loan contracts are to be entered into in writing unless a more stringent form is provided 

for. Entering into the agreement in electronic form is excluded. The requirement of written form is 

satisfied if the offer and acceptance by the parties to the contract are declared in writing in separate 

documents. The statement of the lender need not be signed if it is made with the help of automatic 

equipment. The contract declaration must be signed by the borrower and must indicate: 

 1. the net loan amount, and where applicable the maximum limit of the loan, 

 2. the total amount of all instalments to be paid by the borrower in redemption of the loan as well 

as for payment of interest and other costs, if, at the date when the consumer loan contract is entered 

into, the total amount is certain for the entire duration of the loan; for loans with variable conditions that 

are redeemed in instalments, a total amount on the basis of the loan terms that apply at the time the 

contract is entered into, 

 3. the manner of repayment of the loan or, if an agreement on this is not envisaged, the 

arrangements for the termination of the contract, 

 4. the rate of interest and all other loan costs which, where their amount is known, are to be 

specified in detail, or else whose basis is to be indicated, including any brokerage fees to be borne by 

the borrower, 

 5. the effective annual rate of interest or, if the right is reserved to modify the rate of interest or 

other factors that determine the price, the initial effective annual rate of interest; together with the initial 

effective annual rate of interest there must also be information on the conditions under which the 

factors that determine the price can be modified and the periods of time to which charges resulting 

from an incomplete disbursement or from a loan surcharge are to be allocated when calculating the 

effective annual rate of interest, 

 6. the costs of any residual debt insurance or other insurance taken out in connection with the 

consumer loan contract, 
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 7. security to be provided. 

(1a) Notwithstanding subsection (1) sentence 5 no. 2, no total amount is to be indicated with regard to 

loans where drawing on the loan is left to the discretion of the borrower up to a maximum limit, or with 

regard to real estate loan contracts. Real estate loan contracts are consumer loan contracts in which 

placing the loan at the borrower’s disposal is made dependent upon security by a security right in land 

and occurs on terms customary with regard to loan contracts secured by security rights in land and 

their interim financing; a waiver of a security under section 7 (3) to (5) of the Act on Building Societies 

[Gesetz über Bausparkassen] is equivalent to security by means of a security right in land. With regard 

to real estate loan contracts, the contractual declaration to be signed by the borrower must also 

contain a clear indication that the lender may assign claims from the loan contract without the consent 

of the borrower and may assign the contractual relationship to a third party unless assignment is ruled 

out in the contract or the borrower must consent to assignment. 

(2) The effective annual rate of interest is the total charge per annum, to be expressed as a 

percentage of the net loan amount. The effective and the initial effective annual rate of interest are 

calculated in compliance with section 6 of the Statutory Order on Price Quotation [Verordnung zur 

Regelung der Preisangaben]. 

(3) The lender must supply to the borrower a copy of the contract declarations. 

(4) Subsections (1) and (2) also apply to a power of attorney granted by a borrower to enable the 

attorney to enter into a consumer loan contract. Sentence 1 does not apply to a power of attorney for 

legal proceedings and a power of attorney notarially recorded. 

Section 492a 
Duties to notify during the contractual relationship 

(1) If a fixed interest rate is agreed in the loan contract, and if the fixing of interest ends prior to the 

time determined for repayment, the lender shall inform the borrower at the latest three months prior to 

the end of the fixing of interest whether he is willing to reach a new agreement as regards interest. If 

the lender declares his willingness thereto, notification must contain the interest rate offered by the 

lender at the time of notification. 

(2) The lender must notify the borrower at the latest three months prior to termination of a loan 

contract whether he is willing to continue the loan relationship. If the lender declares that he is willing 

to continue, notification must contain the obligatory information from section 492 (1) sentence 5 

applicable at the time of notification. 

(3) If claims were assigned from the loan contract, the obligations in accordance with subsections (1) 

and (2) also affect the new creditor unless the previous creditor has agreed with the new creditor that 

only the previous lender is identified in the relationship with the borrower. 
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Section 493 
Overdraft credit 

(1) The provisions of section 492 do not apply to consumer loan contracts in which a banking 

institution gives a borrower the right to overdraw his current account by a specified amount, if, apart 

from interest, no other charges are made for the loan taken out and the interest is not charged in 

periods shorter than three months. The banking institution must advise the borrower prior to such a 

loan being drawn on of 

 1. the maximum limit of the loan, 

 2. the annual rate of interest applicable at the time of the advice, 

 3. the terms on which the rate of interest can be changed, 

 4. the provisions for termination of the contract. 

The contract terms referred to in sentence 2 nos. 1 to 4 must be confirmed in writing to the borrower at 

the latest after the borrower has drawn on the loan for the first time. During the period in which he is 

drawing on the loan the borrower must also be given notice of any change in the annual rate of 

interest. The confirmation under sentence 3 and the notice under sentence 4 must be made in text 

form; it is sufficient if they are given on a bank statement. 

(2) If the banking institution allows a current account to be overdrawn and if the account is overdrawn 

for more than three months, then the banking institution must inform the borrower of the annual rate of 

interest, the charges and any changes in this connection; this may be in the form of a printout on a 

bank statement. 

Section 494 
Legal consequences of defects of form 

(1) The consumer loan contract and the power of attorney given by the consumer to enter into such a 

contract are void if written form is not complied with at all or if any of the items of information specified 

in section 492 (1) sentence 5 nos. 1 to 6 is lacking. 
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(2) Irrespective of a defect under subsection (1), the consumer loan contract is valid to the extent that 

the borrower receives the loan or draws on it. However, the rate of interest agreed for the consumer 

loan contract (section 492 (1) sentence 5 no. 4) is reduced to the statutory rate of interest if there is no 

information on the rate of interest itself, on the effective annual rate of interest or on the initial effective 

annual rate of interest (section 492 (1) sentence 5 no. 5), or if there is no information on the total 

amount (section 492 (1) sentence 5 no. 2, (1a). The borrower has no liability to pay any charges not 

stated. Agreed instalments must be recalculated, taking account of the reduced rate of interest or 

charges. If there is no information on the conditions under which the factors that determine the price 

may be changed, they may not be changed to the disadvantage of the borrower. If there is no 

information on security, it may not be called for; this does not apply if the net loan amount exceeds 

50,000 euros. 

(3) If the effective or the initial effective rate of interest is stated at a rate that is too low, the rate of 

interest on which the consumer loan contract is based is reduced by the percentage by which the 

effective or initial effective rate of interest is too low. 

Section 495 
Right of revocation 

(1) In the case of a consumer loan contract, the borrower has a right of revocation under section 355. 

(2) Subsection (1) does not apply to the consumer loan contracts referred to in section 493 (1) 

sentence 1 if, under the contract, the borrower may repay the loan at any time without complying with 

a notice period and without additional charges. 

Section 496 
Waiver of objections, prohibition of bills of exchange and cheques 

(1) An agreement by which the borrower waives his right under section 404 to make against an 

assignee of the obligation objections to which he is entitled against the lender, or his right under 

section 406 to set off against an assignee of the obligation too a claim he has against the lender, is 

ineffective. 

(2) If a claim of the lender from a loan contract is assigned to a third party, or if the identity of the 

lender is changed, the borrower must be notified of this without delay, as well as of the contact data of 

the new creditor in accordance with section 1 (1) Nos. 1 to 3 of the Civil Law Ordinance on Duties to 

Provide Information [BGB-Informationspflichten-Verordnung]. Notification shall be dispensable with 

assignments if the previous lender has agreed with the new creditor that only the previous lender is 

identified in the relationship with the borrower. If the preconditions of sentence 2 continue, notification 

must be subsequently carried out. 
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(3) The borrower may not be obliged to incur a bill of exchange commitment for the claims of the 

lender under the consumer loan contract. The lender may not accept a cheque from the borrower to 

secure his claims under the consumer loan contract. The borrower may require the lender at any time 

to return a bill of exchange or cheque that has been issued in violation of sentence 1 or 2 above. The 

lender is liable for all damage incurred by the borrower as a result of the issue of such a bill of 

exchange or cheque. 

Section 497 
Treatment of default interest, crediting part performance 

(1) To the extent that the borrower is in default in making payments owed on the basis of the 

consumer loan contract he must pay interest under section 288 (1) on the amount owed; this does not 

apply to real estate loan contracts. With regard to these contracts, the default rate of interest per year 

amounts to two and a half percentage points above the base rate of interest. In an individual case, the 

lender may prove that the damage was greater or the borrower may prove that the damage was less. 

(2) Interest incurred after default has occurred must be booked to a separate account and may not be 

paid into a current account together with the amount owed or other claims of the lender. In regard to 

such interest, section 289 sentence 2 applies, with the proviso that the lender may only demand 

damages up to the amount of the statutory rate of interest (section 246). 

(3) Payments by the borrower which are insufficient to repay the entire debt due are credited, 

notwithstanding section 367 (1), first, towards costs of litigation, then towards the remainder of the 

amount owed (subsection 1) and finally towards interest (subsection 2). The lender may not reject 

instalments. Limitation of the claims for repayment of the loan and interest is suspended from the date 

when default begins under subsection (1) until they are determined in a manner described in section 

197 (1) nos. 3 to 5, but not for more than ten years from the date when they come into existence. 

Section 197 (2) does not apply to claims for interest. Sentences 1 to 4 do not apply to the extent that 

payments are made in response to judicially enforceable instruments whose main claim is for interest. 

(4) Subsections (2) and (3) sentences 1, 2, 4 and 5 do not apply to real estate loan contracts. 
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Section 498 
Calling in entire loan in the case of loans repayable in instalments 

(1) With regard to a loan that is to be repaid in instalments, the lender may only give notice of 

termination on account of the default in payment of the borrower if 

 1. the borrower is in default in the payment of at least two consecutive instalments in whole or in 

part and by at least ten per cent, in the case of a consumer loan contract running for more than three 

years by five per cent, of the nominal amount of the loan or of the instalment price, and 

 2. the lender has without result given the borrower a period of two weeks for payment of the 

amount in arrears and has declared that in the case of failure to pay within the period, the lender will 

demand the entire residual debt. 

At the latest when the lender specifies a period of time, the lender is to offer to the borrower to discuss 

the possibility of an arrangement by mutual consent. 

(2) If the lender terminates the consumer loan contract, the residual debt is reduced by the interest 

and other charges dependent on the duration of the loan which, if graduated calculation is used, apply 

to the period after the termination becomes effective. 

(3) Subsection (1) applies to real estate loan contracts on proviso that the borrower must be 

completely or partly in arrears in respect of at least two consecutive instalments and of at least 2.5 

percent of the nominal amount of the loan. 

Subtitle 2 

Financing assistance between an entrepreneur and a consumer 

Section 499 
Postponement of payment, other financing assistance 

(1) Subject to subsections (2) and (3), the provisions of sections 358, 359, and 492 (1) to (3) and 

sections 494 to 498 apply with the necessary modifications to contracts by which an entrepreneur 

grants a consumer a nongratuitous postponement of payment of more than three months or grants 

him other nongratuitous financing assistance. 

(2) Finance leasing contracts and contracts for the supply of a specified thing or the provision of a 

specified service in return for instalment payments (instalment payment transactions) are governed, 

subject to subsection (3), by the special provisions contained in sections 500 to 504. 

(3) To the extent laid down in section 491 (2) and (3), the provisions of this subtitle do not apply. With 

regard to an instalment payment transaction, the cash payment price takes the place of the net loan 

amount referred to in section 491 (2) no. 1. 
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Section 500 
Finance leasing contracts 

Finance leasing contracts between an entrepreneur and a consumer are governed only by the 

provisions of sections 358, 359, 492 (1) sentences 1 to 4, section 492 (2) and (3) and section 495 (1) 

and sections 496 to 498, with the necessary modifications. 

Section 501 
Instalment payment transactions 

Instalment payment transactions between an entrepreneur and a consumer are governed only by the 

provisions of sections 358, 359, 492 (1) sentences 1 to 4, section 492 (2) and (3), section 495 (1) and 

sections 496 to 498, with the necessary modifications. Apart from this, the following provisions apply. 

Section 502 
Required information, legal consequences of defects of form in instalment payment transactions 

(1) The contract declaration to be signed by the consumer in the case of instalment payment 

transactions must show 

 1. the cash payment price, 

 2. the instalment payment price (total amount of down payment and all instalments to be paid by 

the consumer including interest and other costs), 

 3. amount, number and due date of the individual instalments, 

 4. the effective annual rate of interest, 

 5. the costs of an insurance policy taken out in connection with the instalment payment 

transaction, 

 6. the agreement of a retention of title or another form of security to be given. 

The indication of a cash price and an effective annual rate of interest is not required if the 

entrepreneur only supplies things or performs services in return for instalment payments. 

(2) The requirements of subsection (1), of section 492 (1) sentences 1 to 4, and of section 492 (3) do 

not apply to instalment payment transactions in distance sales if the information described in 

subsection (1) sentence 1 nos. 1 to 5, with the exception of the amount of the individual instalments, is 

provided to the consumer in text form in such good time that he is in a position to obtain full knowledge 

of the information before the contract is entered into. 

(3) An instalment payment transaction is void if the requirement of written form in section 492 (1) 

sentences 1 to 4 is not observed or if one of the items of information required by subsection (1) 

sentence 1 nos. 1 to 5 is omitted. Notwithstanding a defect under sentence 1, the instalment payment 

transaction is valid if the thing is delivered to the consumer or the service performed for him. However, 

the maximum rate of interest on the cash payment price is the statutory rate of interest if the 

information on the instalment payment price or the effective annual rate of interest is missing. If a cash 
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payment price is not stated, then in case of doubt the market price is deemed to be the cash payment 

price. The provision of security may not be required if no information has been given in that regard. If 

information on the effective or initial effective annual rate of interest states a rate that is too low, the 

instalment payment price is reduced by the percentage by which the effective or initial effective annual 

rate of interest is too low. 

Section 503 
Right of return, withdrawal with regard to instalment payment transactions 

(1) Instead of the right of revocation to which the consumer is entitled under section 495 (1), the 

consumer may be given a right of return under section 356. 

(2) The entrepreneur may only withdraw from an instalment payment transaction by reason of default 

in payment by the consumer if the requirements described in section 498 (1) are satisfied. The 

consumer must also compensate the entrepreneur for the expenses incurred as a result of the 

contract. In the calculation of remuneration for the emoluments of a thing to be returned, the decrease 

in value that has since occurred must be taken into account. If the entrepreneur takes back the thing 

supplied under the instalment payment transaction, he is deemed to be exercising the right of 

withdrawal, unless the entrepreneur agrees with the consumer to pay the latter the usual market value 

of the thing at the time of its removal. Sentence 4 applies with the necessary modifications if a contract 

for the supply of a thing is connected to a consumer loan contract (section 358 (2)) and if the lender 

takes the thing for himself; in the case of withdrawal, the legal relationship between the lender and the 

consumer is determined under sentences 2 and 3. 

Section 504 
Advance payment with regard to instalment payment transactions 

If the consumer performs his obligations under the instalment payment transaction in advance, the 

instalment price is reduced by the interest and other duration-related costs which, if a graduated 

method of calculation is applied, are attributable to the period after the date of advance performance. 

If a cash price as referred to in section 502 (1) sentence 2 does not have to be stated, the statutory 

rate of interest (section 246) is to be used as the basis. However, the entrepreneur may demand 

interest and other duration-related costs for the first nine months of the duration originally envisaged, 

even if the consumer fulfils his obligations before the end of this period. 
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Subtitle 3 

Instalment supply contracts between an entrepreneur and a consumer 

Section 505 
Contracts for delivery by instalments 

(1) Subject to sentence 2, in contracts with an entrepreneur in which the declaration of intent of the 

consumer is directed to entering into a contract which 

 1. relates to the supply of more than one thing sold as belonging together by way of instalments 

and for which remuneration is to be paid for the totality of the things in instalments, or 

 2. relates to the periodic supply of things of the same kind, or 

 3. relates to the duty of recurrent acquisition or procurement of things, 

the consumer has a right of revocation under section 355. This does not apply to the extent specified 

in section 491 (2) and (3). The net loan amount referred to in section 491 (2) no. 1 is equal to the sum 

of all instalments to be paid by the consumer before the earliest possible date for giving notice of 

termination. 

(2) The contract for delivery by instalments under subsection (1) must be in writing. Sentence 1 does 

not apply if the consumer is given the possibility of retrieving the terms of the contract, including the 

standard business terms, when he enters into the contract and of storing them in a reproducible form. 

The entrepreneur must provide the consumer with the contents of the contract in text form. 

Subtitle 4 

Mandatory nature, application to founders of new businesses 

Section 506 
Deviating agreements 

The provisions of sections 491 to 505 may not be deviated from to the disadvantage of the consumer. 

These provisions apply even if they are circumvented by other constructions. 

Section 507 
Application to founders of new businesses 

Sections 491 to 506 also apply to natural persons who are granted a loan, postponement of payment 

or other financing assistance to take up a trade or self-employed occupation or who enter into a 

contract for delivery by instalments for this purpose, unless the net loan amount or the cash price 

exceeds 50,000 euros. 

Sections 508 - 515 

(repealed) 
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Title 4 

Donation 

Section 516 
Concept of donation 

(1) A disposition by means of which someone enriches another person from his own assets is a 

donation if both parties are in agreement that the disposition occurs gratuitously. 

(2) If the disposition occurs without the intention of the other party, the donor may, specifying a 

reasonable period of time, request him to make a declaration as to acceptance. Upon expiry of the 

period of time, the donation is deemed to be accepted if the other party has not previously rejected it. 

In the case of rejection, return of what has been bestowed may be demanded under the provisions on 

the return of unjust enrichment. 

Section 517 
Failure to acquire assets 

It is not a donation if someone, to the advantage of another person, fails to acquire assets or waives a 

right that has become available but not yet been definitively acquired, or declines an inheritance or a 

legacy. 

Section 518 
Form of promise of donation 

(1) For a contract by which performance is promised as a donation to be valid, notarial recording of the 

promise is required. The same applies to a promise or a declaration of acknowledgement if the 

promise to fulfil an obligation or the acknowledgement of a debt is made as a donation in the manner 

cited in sections 780 and 781. 

(2) A defect of form is cured by rendering the performance promised. 

Section 519 
Defence of paying for necessaries 

(1) The donor is entitled to refuse to fulfil his promise given as a donation to the extent that he, taking 

account of his other duties, is not in a position to fulfil the promise without jeopardising his reasonable 

maintenance or the performance of duties of maintenance incumbent upon him by operation of law. 

(2) If the claims of more than one donee coincide, the earlier claim takes precedence. 

Section 520 
Expiry of the promise of an annuity 

If the donor promises maintenance consisting of recurrent performance, the obligation expires with his 

death unless the promise leads to a different conclusion. 

Section 521 
Liability of the donor 

The donor is responsible only for intent and gross negligence. 
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Section 522 
No default interest 

The donor is not obliged to pay default interest. 

Section 523 
Liability for legal defects 

(1) If the donor fraudulently conceals a legal defect, he is obliged to compensate the donee for the 

resulting damage. 

(2) If the donor promised to provide an object that he had to acquire first, the donee may demand 

damages for non-performance for a legal defect if the defect was known to the donor upon acquisition 

of the thing or remained unknown as a result of gross negligence. The provisions of section 433 (1) 

and sections 435, 436, 444, 452 and 453 on the liability of the seller for legal defects apply with the 

necessary modifications. 

Section 524 
Liability for material defects 

(1) If the donor fraudulently conceals a defect in the donated thing, he is obliged to compensate the 

donee for the resulting damage. 

(2) If the donor promised to provide a thing designated only by class that he had to acquire first, the 

donee may, if the thing provided is defective and the donor was aware of the defect when the thing 

was acquired or remained unaware of it due to gross negligence, demand that in place of the defective 

thing a thing free of defects is supplied. If the donor fraudulently concealed the defect, the donee may 

demand damages for non-performance in place of supply of a thing free of defects. The provisions 

applicable to a warranty for defects in a thing sold apply to these claims with the necessary 

modifications. 

Section 525 
Donation subject to conditions 

(1) Anyone who makes a donation subject to a condition may demand that the condition is fulfilled if 

he himself has performed. 

(2) If fulfilment of the condition is in the public interest, then the competent public authority may also 

demand fulfilment after the death of the donor. 
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Section 526 
Refusal to fulfil the condition 

Insofar as due to a legal defect or a defect in the donated thing the value of the disposition does not 

reach the amount of the expenses required to fulfil the condition, the donee is entitled to refuse to fulfil 

the condition until the deficit caused by the defect is made up for. If the donee fulfils the condition 

without knowledge of the defect, then he may demand from the donor reimbursement of the expenses 

caused by fulfilment to the extent that, as a result of the defect, they exceed the value of the 

disposition. 

Section 527 
Non-fulfilment of the condition 

(1) If fulfilment of the condition fails to occur, the donor may demand the return of the gift under the 

conditions determined for the right of withdrawal from reciprocal contracts under the provisions on 

return of unjust enrichment to the extent that the gift would have had to be used to fulfil the condition. 

(2) The claim is excluded if a third party is entitled to demand fulfilment of the condition. 

Section 528 
Claim for return due to impoverishment of the donor 

(1) To the extent that the donor, after fulfilment of the condition, is not in a position to maintain himself 

reasonably and to meet the maintenance obligation incumbent upon him by law in relation to his 

relatives, his spouse, his civil partner or his previous spouse or civil partner, he may demand return of 

the gift from the donee under the provisions on the return of unjust enrichment. The donee may avoid 

return by paying the amount required for maintenance. The provision of section 760 and the provision 

applicable to the maintenance obligation of relatives under section 1613, and in the case of the death 

of the donor also the provision of section 1615, apply to the duty of the donee with the necessary 

modifications. 

(2) Among more than one donee, the earlier donee is liable only to the extent that the later donee is 

not obliged. 

Section 529 
Exclusion of claim for return 

(1) The claim to return of the gift is excluded if the donor has caused his indigence by intent or gross 

negligence or if at the time of onset of his indigence ten years have passed since the donated object 

was provided. 

(2) The same applies to the extent that the donee, taking into account his other duties, is not in a 

position to return the gift without the maintenance suitable to his station in life or the discharging of the 

duties of maintenance incumbent upon him by operation of law being jeopardised. 
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Section 530 
Revocation of donation 

(1) A donation may be revoked if the donee is guilty of gross ingratitude by doing serious wrong to the 

donor or a close relative of the donor. 

(2) The heir of the donor only has the right of revocation if the donee has intentionally and unlawfully 

killed the donor or prevented him from revoking. 

Section 531 
Declaration of revocation 

(1) Revocation is effected by declaration to the donee. 

(2) If the donation is revoked, return of the gift may be demanded under the provisions on the return of 

unjust enrichment. 

Section 532 
Exclusion of revocation 

Revocation is excluded if the donor has forgiven the donee or if one year has passed since the time 

when the person entitled to revoke obtained knowledge that the requirements for him to have the right 

had been satisfied. Revocation is no longer permissible after the death of the donor. 

Section 533 
Waiver of the right of revocation 

The right of revocation may only be waived when the person entitled to revoke has become aware of 

the ingratitude. 

Section 534 
Donations for duty and decency 

Donations to meet a moral duty or made from considerations of decency are not subject to a claim for 

return or to revocation. 

Title 5 

Lease, usufructuary lease 

Subtitle 1 

General provisions for leases 

Section 535 
Contents and primary duties of the lease agreement 

(1) A lease agreement imposes on the lessor a duty to grant the lessee use of the leased property for 

the lease period. The lessor must surrender the leased property to the lessee in a condition suitable 

for use in conformity with the contract and maintain it in this condition for the lease period. He must 

bear all costs to which the leased property is subject. 

(2) The lessee is obliged to pay the lessor the agreed rent. 
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Section 536 
Rent reduction for material and legal defects 

(1) If the leased property at the time of surrender to the lessee has a defect which removes its 

suitability for the contractually agreed use, or if such a defect arises during the lease period, then the 

lessee is exempted for the period when suitability is removed from paying the rent. For the period of 

time when suitability is reduced, he need only pay reasonably reduced rent. A trivial reduction of 

suitability is not taken into account. 

(2) Subsection (1) sentences 1 and 2 also apply if a warranted characteristic is lacking or later ceases. 

(3) If the lessee is fully or partially deprived by a third-party right of use of the leased property, then 

subsections (1) and (2) apply with the necessary modifications. 

(4) With regard to a lease for residential space, a deviating agreement to the disadvantage of the 

lessee is ineffective. 

Section 536a 
Claim of lessee for damages and reimbursement of expenses due to a defect 

(1) If a defect within the meaning of section 536 exists when the lease agreement is entered into, or if 

such a defect arises subsequently due to a circumstance that the lessor is responsible for, or if the 

lessor is in default in remedying a defect, then the lessee may, notwithstanding the rights under 

section 536, demand damages. 

(2) The lessee may remedy the defect himself and demand reimbursement of the necessary expenses 

if 

 1. the lessor is in default in remedying the defect, or 

 2. immediate remedy of the defect is necessary to preserve or restore the state of the leased 

property. 

Section 536b 
Lessee knows of the defect upon entering into the agreement or upon acceptance 

If the lessee knows of the defect when entering into the agreement, then he does not have the rights 

under sections 536 and 536a. If he remains unaware of the defect due to gross negligence, then he 

has these rights only if the lessor fraudulently concealed the defect. If the lessee accepts a defective 

thing although he is aware of the defect, then he may only assert the rights under sections 536 and 

536a if he reserved his rights at the time of acceptance. 
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Section 536c 
Defects occurring during the lease period; notice of defect by the lessee 

(1) If a defect in the leased property comes to light during the lease period or if action to protect the 

leased property from an unforeseen hazard becomes necessary, then the lessee must without undue 

delay report this to the lessor. The same applies if a third party arrogates to himself a right to the thing. 

(2) If the lessee fails to report this, then he is liable to the lessor for damage incurred thereby. To the 

extent that the lessor was prevented from providing relief due to the failure of the lessee to report it, 

the lessee is not entitled 

 1. to assert the rights specified in section 536, 

 2. to demand damages under section 536a (1), or 

 3. to give notice without specifying a reasonable period for relief under section 543 (3) sentence 

1. 

Section 536d 
Contractual exclusion of rights of lessee with regard to defects 

The lessor may not invoke an agreement by which the rights of the lessee are excluded or restricted 

with regard to a defect in the leased property if he fraudulently concealed the defect. 

Section 537 
Payment of rent when the lessee is unable to be present in person 

(1) The lessee is not released from his obligation to pay rent due to the fact that, for a reason relating 

to his person, he is unable to exercise his right of use. However, the lessor must allow to be credited 

against him the value of the expenses saved and of the advantages he enjoys from exploiting the use 

in another way. 

(2) As long as the lessor is unable to grant the lessee use because use has been permitted to a third 

party, the lessee is not obliged to pay the rent. 

Section 538 
Wear and tear on the leased property from use in conformity with the contract 

The lessee is not responsible for modifications to or deterioration of the leased property brought about 

by use in conformity with the contract. 

Section 539 
Reimbursement of other expenses and right of removal of the lessee 

(1) The lessee may, under the provisions on agency without specific authorisation, demand 

reimbursement from the lessor for outlays on the leased property that the lessor need not compensate 

him for under section 536a (2). 

(2) The lessee is entitled to remove an installation that he has provided the leased property with. 
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Section 540 
Permitting use by third parties 

(1) Without the permission of the lessor, the lessee is not entitled to permit a third party to use the 

leased property, in particular not to sublet it. If the lessor refuses permission, then the lessee may 

terminate the lease for cause with the statutory notice period unless the person of the third party 

constitutes cause. 

(2) If the lessee permits a third party to use the property, then he is responsible for the culpability in 

the use of the property attributable to that third party even if the lessor has given permission for this. 

Section 541 
Application for injunction for use in breach of contract 

If the lessee persists with use of the leased property in breach of contract despite a warning by the 

lessor, then the latter may seek a prohibitory injunction. 

Section 542 
End of the lease 

(1) If the lease period is indefinite, then each of the parties to the contract may give notice of 

termination in accordance with the statutory provisions. 

(2) A lease entered into for a definite period of time ends at the end of that period unless it 

 1. has been terminated for cause in legally permissible cases, or 

 2. is extended. 

Section 543 
Termination for cause without notice for a compelling reason 

(1) Each party to the contract may terminate the lease for cause without notice for a compelling 

reason. A compelling reason is deemed to obtain if the party giving notice, with all circumstances of 

the individual case taken into account, including without limitation fault of the parties to the contract, 

and after weighing the interests of the parties, cannot be reasonably expected to continue the lease 

until the end of the notice period or until the lease ends in another way. 
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(2) A compelling reason is deemed to obtain in cases including without limitation where 

 1. the lessee is not permitted the use of the leased property in conformity with contract, in whole 

or in part, in good time, or is deprived of this use, 

 2. the lessee violates the rights of the lessor to a substantial degree by substantially endangering 

the leased property by neglecting to exercise the care incumbent upon him or by allowing a third party 

to use it without authorisation, or 

 3. the lessee  

 a) is in default, on two successive dates, of payment of the rent or of a portion of the rent that is 

not insignificant, or 

 b) in a period of time spanning more than two dates is in default of payment of the rent in an 

amount that is as much as the amount of rent for two months. 

In the case of sentence 1 no. 3, termination is excluded if the lessor has by then obtained satisfaction. 

It becomes ineffective if the lessee has succeeded in discharging his debt by set-off and declares set-

off without undue delay after notice of termination is given. 

(3) If the compelling reason consists in the violation of an obligation under the lease, then the notice of 

termination is only permitted after the expiry without result of a reasonable period specified for the 

purpose of obtaining relief or after an unheeded warning notice. This does not apply if 

 1. a notice period or a warning notice obviously shows no chance of succeeding, 

 2. immediate termination for special reasons is justified, weighing the interests of both parties, or 

 3. the lessee is in default of payment of rent within the meaning of subsection (2) no. 3. 

(4) Sections 536b and 536d are to be applied with the necessary modifications to the right to notice of 

termination to which the lessee is entitled under subsection (2) no. 1. If it is in dispute whether the 

lessor granted use of the leased property in good time or provided relief prior to expiry of the period 

specified for this purpose, then he bears the burden of proof. 

Section 544 
Lease for more than thirty years 

If a lease agreement is signed for a period of more than thirty years, then each of the parties to the 

contract, after thirty years have passed, may after surrender of the leased property terminate the lease 

for cause with the statutory notice period. Termination is not permissible if the agreement has been 

signed for the duration of the life of the lessor or lessee. 
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Section 545 
Tacit extension of the lease 

If the lessor continues to use the leased property after the end of the lease period, then the lease is 

extended for an indefinite period of time, unless one of the parties to the contract has declared his 

intention to the contrary to the other party within two weeks. The period commences 

 1. for the lessee upon continuation of use, 

 2. for the lessor at the point of time when he receives knowledge of the continuation. 

Section 546 
Duty of lessee to return 

(1) The lessee is obliged to return the leased property after termination of the lease. 

(2) If the lessee has permitted a third party to use the leased property, the lessor may also demand 

return of the leased property from the third party after termination of the lease. 

Section 546a 
Compensation of the lessor in the case of late return 

(1) If the lessee fails to return the leased property after termination of the lease, the lessor may for the 

duration of retention demand as compensation the agreed rent or the rent that is customarily paid for 

comparable items in the locality. 

(2) The assertion of further damage is not excluded. 

Section 547 
Reimbursement of rent paid in advance 

(1) Where rent has been paid in advance for the period after termination of the lease, the lessor must 

reimburse it with interest accrued since receiving it. If the lessor is not responsible for termination of 

the lease, then he must reimburse his gains under the provisions on the return of unjust enrichment. 

(2) In the case of a lease for residential space, any deviating agreement to the disadvantage of the 

lessee is ineffective. 

Section 548 
Limitation of compensation claims and right of removal 

(1) The compensation claims of the lessor for modifications to or deterioration of the leased property 

are subject to a six-month limitation period. The limitation period commences at the time when the 

leased property is returned to him. When the claim of the lessor to return of the leased property is 

statute-barred, the compensation claims of the lessor are likewise statute-barred. 

(2) The claims of the lessee to reimbursement of expenses or to permission to remove an installation 

are subject to a six-month limitation period after the termination of the lease. 

(3) (repealed) 
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Subtitle 2 

Leases for residential space 

Chapter 1 

General provisions 

Section 549 
Provisions applicable to leases of residential space 

(1) Sections 535 to 548 apply to leases relating to residential space to the extent not otherwise 

stipulated by sections 549 to 577a. 

(2) The provisions relating to rent increases (sections 557 to 561) and to lessee protection upon 

termination of the lease as well as when residential property is created (section 568 (2), sections 573, 

573a and 573 d (1), sections 574 to 575, 575a (1) and sections 577 and 577a) do not apply to leases 

of 

 1. residential space that is leased only for temporary use, 

 2. residential space that is part of the dwelling inhabited by the lessor himself and has largely to 

be furnished with furniture and fixtures by the lessor himself, provided that permission to use the 

residential space has not been given for permanent use to the lessee with his family or with persons 

with whom he maintains a joint household set up permanently, 

 3. residential space that a legal person under public law or a recognised private welfare work 

organisation has leased to permit use by persons in urgent need of accommodation if, when the lease 

was entered into, it drew the attention of the lessee to the intended purpose of the residential space 

and to its exemption from the provisions referred to above. 

(3) Sections 557 to 561 and sections 573, 573a and 573d (1) and sections 575, 575a (1) and sections 

577 and 577a do not apply to residential space in a student hostel or a hostel for young people. 

Section 550 
Form of the lease agreement 

If a lease agreement for a longer period of time than one year is not entered into in written form, then it 

applies for an indefinite period of time. However, termination is only allowed at the earliest at the end 

of one year after use of the residential space has been permitted. 

Section 551 
Restriction and investment of rent security deposits 

(1) If the lessee must give the lessor a security deposit for the performance of his duties, then this 

security deposit, subject to subsection (3) sentence 4, may amount at most to three times the rent for 

one month, exclusive of the operating costs shown as a lump sum or as an advance payment. 
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(2) If security is to be provided in the form of a sum of money, then the lessee is entitled to pay in three 

equal monthly instalments. The first instalment is due upon commencement of the lease. 

(3) The lessor must invest a sum of money transferred to him as a deposit with a banking institution at 

the usual rate of interest for savings deposits with withdrawal notice of three months. The parties to 

the contract may agree on another form of investment. In either case the investment must be made 

separately from the assets of the lessor and the lessee is entitled to the income. It accrues to the 

security deposit. For residential space in a student hostel or a hostel for young people, there is no duty 

for the lessor to pay interest on the security deposit. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 552 
Warding off the right of removal of the lessee 

(1) The lessor may ward off exercise of the right of removal (section 539 (2)) by payment of 

appropriate compensation unless the lessee has a justified interest in removal. 

(2) An agreement excluding the right of removal is only effective if reasonable compensation is 

provided for. 

Section 553 
Permitting use by third parties 

(1) If the lessee, after entering into the lease agreement, acquires a justified interest in permitting a 

third party to use part of the residential space, then he may demand permission to do so from the 

lessor. This does not apply if there is a compelling reason in the person of the third party, if the 

residential space would be overcrowded or if the lessor cannot for other reasons reasonably be 

expected to permit third-party use. 

(2) If the lessor can only be expected to permit third-party use on a reasonable increase of the rent, 

then he may make permission dependent upon the lessee agreeing to such an increase in rent. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 554 
Toleration of conservation and modernisation measures 

(1) The lessee must tolerate measures required for conservation of the leased property. 

(2) The lessee must tolerate measures taken to improve the leased property, to save energy or water 

or to create new residential space. This does not apply if the measure would be, for him, his family or 

another member of his household, a hardship that is not justifiable even considering the justified 

interests of the lessor and other lessees in the building. In this context, including, without limitation, the 

work to be undertaken, the structural consequences, prior outlays by the lessee and the increase to be 

expected in the rent are to be taken into account. The increase to be expected in the rent is not to be 

deemed a hardship if the leased property is merely restored to a generally customary condition. 

(3) In the case of measures under subsection (2) sentence 1, the lessor must at the latest three 

months prior to commencement of the measure inform the lessee in writing of their nature, their 

estimated scope and commencement, estimated duration and the increase in rent to be expected. The 

lessee is entitled, up to the end of the month subsequent to the month when notification is received, to 

give notice for cause with effect to the end of the following month. These provisions do not apply in 

case of measures having only an insignificant effect on the premises leased and entailing only an 

insignificant increase in rent. 

(4) Outlays which the lessee had to make as a result of a measure under subsections (1) or (2) 

sentence 1 must be reimbursed to a reasonable extent by the lessor. Upon demand he must make an 

advance payment. 

(5) An agreement deviating from subsections (2) to (4) to the disadvantage of the lessee is ineffective. 

Section 554a 
Accessibility 

(1) The lessee may demand the approval of the lessor to structural changes or other installations 

required to make the use of the leased property or access to it fit for the needs of the disabled, if he 

has a justified interest in this. The lessor may refuse approval if his interest in maintaining the leased 

property or building unchanged outweighs the interest of the lessee in making use of the leased 

property fit for the needs of the disabled. When this is done, the justified interests of the other lessees 

in the building are to be taken into account. 

(2) The lessor may make his approval dependent upon payment of a reasonable additional security 

deposit for restoration of the original condition. Section 551 (3) and (4) applies with the necessary 

modifications. 

(3) An agreement deviating from subsection (1) to the disadvantage of the lessee is ineffective. 
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Section 555 
Ineffectiveness of contractual penalty 

An agreement by which the lessor binds the lessee to promise a contractual penalty is ineffective. 

Chapter 2 

Rent 

Subchapter 1 

Agreements on rent 

Section 556 
Agreements on operating costs 

(1) The parties to the contract may agree that the lessee is to bear operating costs. Operating costs 

are the costs that are incurred from day to day by the owner or the holder of the heritable building right 

as a result of the ownership of or the heritable building right to the plot of land or as a result of the 

intended use of the building, the outbuildings, facilities, installations and the land. The drawing up of 

the statement of operating costs continues to be governed by the Operating Costs Order 

[Betriebskostenverordnung] of 25 November 2003 (Federal Law Gazette I pp. 2346, 2347). The 

Federal Government is authorised to pass provisions on the drawing up of the statement of operating 

costs by statutory order without the approval of the Federal Council [Bundesrat]. 

(2) The parties to the contract may agree, subject to other provisions, that operating costs may be 

reported as a lump sum or as an advance payment. Advance payments for operating costs may only 

be agreed in a reasonable amount. 

(3) Advance payments for operating costs are to be invoiced once per year, and when this is done the 

principle of economic efficiency is to be observed. The lessee is to be notified of the statement of 

operating costs at the latest by the end of the twelfth month subsequent to the accounting period. After 

this period, assertion of a subsequent demand by the lessor is excluded unless the lessor is not 

responsible for the lateness of the assertion. The lessor is not obliged to provide interim invoicing. The 

lessor must be informed by the lessee of any objections to invoicing at the latest by the end of the 

twelfth month after receipt of the invoice. After expiry of this period, objections may no longer be 

asserted unless the lessee is not responsible for the lateness of the assertion. 

(4) An agreement deviating to the disadvantage of the lessee from subsections (1) and (2) sentence 2 

or subsection (3) is ineffective. 

Section 556a 
Accounting criterion for operating costs 

(1) If the parties to the contract have not agreed otherwise and subject to other provisions, operating 

costs are to be apportioned in proportion to the floor space. Operating costs depending on recorded 
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consumption or causation by the lessees are to be apportioned according to criteria that take into 

account the differing consumption or causation. 

(2) If the parties to the contract have agreed otherwise, the lessor may by declaration in text form 

specify that the operating costs may in future, contrary to the agreement reached, be apportioned in 

whole or in part according to a criterion that takes into account the recorded differing consumption or 

the recorded differing causation. The declaration may only be made prior to commencement of an 

accounting period. If the costs have previously been included in the rent, the rent is to be reduced 

accordingly. 

(3) An agreement deviating to the disadvantage of the lessee from subsection (2) is ineffective. 

Section 556b 
Due date of rent, right to set-off and right of retention 

(1) Rent is to be paid at the commencement of the periods of time according to which it is computed 

but at the latest by the third working day of each such period. 

(2) The lessee may, notwithstanding a contract provision to the contrary, set off a claim based on 

sections 536a and 539 or a claim for unjust enrichment for excess payment of rent against a claim for 

rent, or may exercise a right of retention in relation to such a claim if he has notified the lessor in text 

form of his intention to do so at least one month prior to the due date of the rent. A deviating 

agreement to the disadvantage of the lessee is ineffective. 

Subchapter 2 

Provisions on the rent amount 

Section 557 
Increases in rent by agreement or law 

(1) During the lease, the parties may agree an increase in rent. 

(2) Future changes in the amount of rent may be agreed by the parties to the contract as stepped rent 

under section 557a or as indexed rent under section 557b. 

(3) Apart from this, the lessor may only demand rent increases under the provisions of sections 558 to 

560 to the extent that an increase is not excluded by agreement or the exclusion emerges from the 

circumstances. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 557a 
Stepped rent 

(1) The rent may be agreed in writing in varying amounts for specific periods of time; in the agreement, 

each rent amount or each increase must be indicated as a monetary amount (stepped rent). 

(2) The rent must remain unchanged on each occasion for at least one year. During the period of 

stepped rent, an increase under sections 558 to 559b is excluded. 

(3) The right of the lessee to give notice may be excluded for a maximum of four years after the 

stepped rent agreement is entered into. Notice of termination is allowed to the end of this period at the 

earliest. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 557b 
Indexed rent 

(1) The parties to the contract may agree in writing that the rent is to be determined by means of the 

price index for the cost of living of all private households in Germany computed by the Federal 

Statistics Office [Statistisches Bundesamt] (indexed rent). 

(2) While an indexed rent is applicable, the rent, except for increases under sections 559 to 560, must 

remain unchanged for at least one year at a time. An increase under section 559 may only be 

demanded to the extent that the lessor has carried out structural measures due to circumstances for 

which he is not responsible. An increase under section 558 is excluded. 

(3) A change in rent under subsection (1) must be made by declaration in text form. In this declaration, 

the change in the price index that has occurred as well as the rent in the individual case or the 

increase must be indicated as a monetary amount. The revised rent must be paid at the 

commencement of the second month beginning after receipt of the declaration. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 558 
Increase in rent up to the reference rent customary in the locality 

(1) The lessor may demand approval of an increase in rent up to the reference rent customary in the 

locality if, at the time when the increase is to occur, the rent has remained unchanged for fifteen 

months. The demand for a rent increase may be made at the earliest one year after the most recent 

rent increase. Increases under sections 559 to 560 are not taken into account. 

(2) The reference rent customary in the locality is formed from the usual payments that have been 

agreed or, with the exception of increases under section 560, that have been changed in the last four 

years in the municipality or in a comparable municipality for residential space that is comparable in 

type, size, furnishings, quality and location. Exempted from this is residential space where the amount 

of rent has been stipulated by law or in connection with a promise of sponsorship. 
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(3) In the case of increases under subsection (1), the rent may not be raised within three years, except 

for increases under sections 559 to 560, by more than twenty per cent (capping limit). 

(4) The capping limit does not apply 

 1. if a duty of the lessee to make compensation payments under the provisions on the reduction 

of improper subsidisation in housing has lapsed because the public-sector connection has ceased, 

and 

 2. to the extent that the increase does not exceed the amount of the most recently payable 

compensation payment. 

The lessor may at the earliest four months prior to the cessation of the public-sector connection 

demand that the lessee inform him within one month of the duty to pay compensation and of its 

amount. Sentence 1 applies with the necessary modifications if the duty of the lessee to make a 

compensation payment under sections 34 to 37 of the Residential Housing Subsidisation Act 

[Wohnraumförderungsgesetz] and provisions of Land law issued thereunder has lapsed due to the 

repeal of rent control. 

(5) From the annual amount that would result in the case of an increase to the reference rent 

customary in the locality, third-party funds within the meaning of section 559a are to be deducted, in 

the case of section 559a (1) in the amount of eleven per cent of the subsidy. 

(6) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 558a 
Form and justification of the rent increase 

(1) A rent increase demand under section 558 must be declared and justified to the lessee in text form. 

(2) In justification, reference may in particular be made to 

 1. a list of representative rents (sections 558c and 558d), 

 2. information from a rent database (section 558e), 

 3. an opinion, provided with supporting grounds, by an officially appointed and sworn expert, 

 4. examples of equivalent payment for individual comparable dwellings; in this case, it is 

sufficient to name three dwellings. 

(3) If an expert list of representative rents (section 558d (1)), where the provisions of section 558d (2) 

have been complied with, contains information for the dwelling, then the lessor must in his demand for 

a rent increase communicate such information even if he wishes to support his rent increase by 

another means of justification under subsection (2). 
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(4) When making reference to a list of representative rents containing spans, it is sufficient if the rent 

demanded lies within the span. If, at the time when the lessor makes his declaration, no list of 

representative rents in which sections 558c (3) or 558d (2) have been complied with is available, then 

another list of representative rents, in particular an outdated one, or a list of representative rents from 

a comparable municipality may be used. 

(5) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 558b 
Approval of a rent increase 

(1) To the extent that the lessee approves the rent increase, he owes the increased rent from the 

beginning of the third calendar month after receipt of the demand for an increase. 

(2) To the extent that the lessee does not approve of the rent increase by the end of the second 

calendar month after receipt of the demand, the lessor may sue for grant of approval. An action must 

be brought within three additional months. 

(3) If the action is preceded by a demand for increase that does not comply with the requirements of 

section 558a, then the lessor may correct this in the legal dispute or remedy the defects in the demand 

for increase. In this case too, the lessee is entitled to the approval period under subsection (2) 

sentence 1. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 558c 
List of representative rents 

(1) A list of representative rents is a table showing the reference rent customary in the locality, if the 

table has been jointly produced or recognised by the municipality or by representatives of lessors and 

lessees. 

(2) Lists of representative rents may be produced for the area of one municipality or of more than one 

municipality or for parts of municipalities. 

(3) Lists of representative rents should be adjusted for market trends at intervals of two years. 

(4) Municipalities should produce lists of representative rents if there is a need for this and if this is 

possible at a reasonable cost. The lists of representative rents and the changes to them should be 

published. 

(5) The Federal Government is authorised, by statutory order issued with the approval of the Federal 

Council [Bundesrat], to issue provisions on the detailed contents and on the procedure for drawing up 

and adjusting lists of representative rents. 
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Section 558d 
Expert list of representative rents 

(1) An expert list of representative rents is a list of representative rents produced according to 

recognised scientific principles and recognised by the municipality or by representatives of lessors and 

lessees. 

(2) The expert list of representative rents is to be adjusted for market trends at intervals of two years. 

When this is done, a spot check or the trend of the price index for living standards of all private 

households in Germany computed by the Federal Statistical Office [Statistisches Bundesamt] may be 

used as a basis. After four years a new expert list of representative rents must be produced. 

(3) If the provisions of subsection (2) are complied with, then it is assumed that the payment cited in 

the expert list of representative rents reflects the reference rent customary in the locality. 

Section 558e 
Rent database 

A rent database is a collection of rents maintained on an ongoing basis to determine the reference 

rent customary in the locality; this database is jointly maintained or recognised by the municipality or 

by representatives of lessors and lessees, and information is issued on the basis of this database that 

makes it possible to come to a conclusion as to the reference rent customary in the locality with regard 

to individual dwellings. 

Section 559 
Rent increase in case of modernisation 

(1) If the lessor has carried out construction measures that increase the utility value of the leased 

property with lasting effect, improve general living conditions permanently or lead to savings of energy 

or water with lasting effect (modernisation), or if he has carried out other construction measures due to 

circumstances for which he is not responsible, then he may increase the annual rent by 11 per cent of 

the costs spent on the dwelling. 

(2) If the construction measures have been carried out for more than one dwelling, then the costs must 

be apportioned reasonably among the individual dwellings. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 559a 
Crediting of third-party funds 

(1) Costs assumed by the lessee or assumed by a third party for the lessee or covered by subsidies 

from public authorities do not form part of costs spent within the meaning of section 559. 

(2) If the costs of the construction measures are covered in full or in part by low-interest or interest-free 

loans from public authorities, then the amount of the increase under section 559 is reduced by the 

annual amount of the interest reduction. The latter is calculated from the difference between the 

reduced rate of interest and the going market interest rate for the original amount of the loan. The 

going market interest rate for first-priority mortgages at the date when the measures ended is 

conclusive. If subsidies or loans are used to cover ongoing outlays, then the amount of the increase is 

reduced by the annual amount of the subsidy or loan. 

(3) A lessee loan, an advance rent payment or a service performed for the lessee by a third party for 

the construction measures are equivalent to a loan from public authorities. Funds from the financial 

institutions of the Federal Government or of a Land are deemed to be funds from public authorities. 

(4) If it cannot be ascertained in what amount subsidies or loans have been granted for the individual 

dwellings, then they must be apportioned according to the ratio of costs spent on individual dwellings. 

(5) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 559b 
Assertion of an increase; effect of declaration of increase 

(1) The rent increase under section 559 must be declared to the lessee in text form. The declaration is 

only effective if in it the increase is calculated on the basis of the costs incurred and explained in 

accordance with the requirements of sections 559 and 559a. 

(2) The lessee owes the increased rent from the beginning of the third month after receipt of the 

declaration. The period is extended by six months if the lessor has failed to notify the lessee of the 

expected increase in rent as required by section 554 (3) sentence 1 or if the de facto rent increase is 

more than ten per cent greater than the increase notified. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 155 of 605 

Section 560 
Changes in operating costs 

(1) In the case of a lump sum charge for operating costs, the lessor is entitled to apportion increases in 

operating costs proportionately to the lessee by a declaration in text form, to the extent that this has 

been agreed in the lease agreement. The declaration is only effective if the basis of the apportionment 

is referred to and explained in it. 

(2) The lessee owes the part of the apportionment falling to him from the beginning of the second 

month following the month in which the declaration is made. To the extent that the declaration is based 

on the fact that operating costs have risen retroactively, it has a retroactive effect from the date when 

the operating costs rose, but at the earliest from the beginning of the calendar year preceding the year 

of the declaration, provided the lessor makes the declaration within three months after he first has 

knowledge of the increase. 

(3) If operating costs are reduced, then the lump sum for operating costs must be reduced accordingly 

from the date of such reduction. The lessee must be informed of the reduction without undue delay. 

(4) If advance payments of operating costs have been agreed, then, after a statement of operating 

costs, each of the parties to the contract may undertake an adjustment to a reasonable amount by a 

declaration in text form. 

(5) In the case of changes in operating costs, the principle of economic efficiency must be observed. 

(6) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 561 
Special right of termination of the lessee following a rent increase 

(1) If the lessor asserts a right to a rent increase under sections 558 or 559, then, until the end of the 

second month after receipt of the declaration of the lessor, the lessee may terminate the lease for 

cause by special notice to the end of the second month thereafter. If the lessee gives notice of 

termination, then the rent increase does not take effect. 

(2) A deviating agreement to the disadvantage of the lessee is ineffective. 

Chapter 3 

Security right of the lessor 

Section 562 
Extent of the security right of the lessor 

(1) The lessor, for his claims under the lease, has a security right over things contributed by the 

lessee. It does not extend to the things that are not subject to attachment. 

(2) The security right may not be asserted for future compensation claims and for rent for periods 

subsequent to the current and the following year of the lease. 
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Section 562a 
Extinction of the security right of the lessor 

The security right of the lessor is extinguished upon the removal of the things from the plot of land, 

except if this removal occurs without the knowledge of or despite the objection of the lessor. The 

lessor may not object if this is consistent with the ordinary circumstances of life or if things left behind 

evidently suffice to give the lessor security. 

Section 562b 
Self-help; claim for return 

(1) The lessor may prevent the removal of the things that are subject to his security right, even without 

having recourse to the court, to the extent that he is entitled to object to removal. If the lessee moves 

out, the lessor may take possession of these things. 

(2) If the things have been removed without the knowledge of or despite the objection of the lessor, 

then he may demand surrender of the items for the purpose of returning them to the plot of land and, if 

the lessee has moved out, surrender of possession. The security right is extinguished at the end of 

one month after the lessor has obtained knowledge of removal of the things, unless he has previously 

asserted this claim in court. 

Section 562c 
Warding off the security right by provision of security 

The lessee may ward off assertion of the security right of the lessor by provision of security. He may 

release each individual thing from the security right by providing security in the amount of its value. 

Section 562d 
Attachment by a third party 

If a thing subject to the security right of the lessor is attached for another creditor, then in relation to 

this other creditor the security right may not be asserted for rent from an earlier period than the last 

year prior to the attachment. 
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Chapter 4 

Change of parties to the contract 

Section 563 
Right of succession upon death of the lessee 

(1) A spouse who maintains a joint household with the lessee succeeds to the lease upon the death of 

the lessee. The same applies to a civil partner. 

(2) If children of the lessee live in the joint household of the lessee, then these children succeed to the 

lease on the death of the lessee if the spouse does not succeed. The succession of the civil partner is 

not affected by the succession of the children of the lessee. Other family members who maintain a 

joint household with the lessee succeed to the lease on the death of the lessee if the spouse or the 

civil partner does not succeed. The same applies to persons who maintain a joint household of a 

permanent nature with the lessee. 

(3) If persons who have succeeded to the lease within the meaning of subsection (1) or (2) declare to 

the lessor within one month of obtaining knowledge of the death of the lessee that they do not wish to 

continue the lease, the succession is deemed not to have occurred. For persons without capacity to 

contract or having limited capacity to contract, section 210 applies with the necessary modifications. If 

more than one person succeeds to the lease, then each may make the declaration on his own behalf. 

(4) The lessor may terminate the lease for cause with the statutory notice period within one month 

after obtaining knowledge of the definitive succession to the lease if there is a compelling reason in 

the person of the successor. 

(5) A deviating agreement to the disadvantage of the lessee or of such persons as are entitled to 

succeed under subsection (1) or (2) is ineffective. 

Section 563a 
Continuation with surviving lessees 

(1) If more persons than one within the meaning of section 563 are joint lessees, then the lease is 

continued, after the death of one lessee, with the surviving persons. 

(2) The surviving lessees may, within one month after obtaining knowledge of the death of the lessee, 

terminate the lease for cause with the statutory notice period. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 563b 
Liability in the case of succession or continuation 

(1) The persons who succeed to the lease under section 563 or with whom it is continued under 

section 563a are liable together with the heir as joint and several debtors for obligations incurred up to 

the death of the lessee. In relation to these persons, the heir has sole liability to the extent that nothing 

else has been specified. 

(2) If the lessee paid rent in advance for a period of time subsequent to his death, the persons who 

succeed to the lease under section 563 or with whom it is continued under section 563a are obliged to 

surrender to the heir the sum that they save or gain due to such advance payment. 

(3) The lessor may, if the deceased lessee did not provide any security, demand provision of security 

under section 551 from persons who succeed to the lease under section 563 or with whom it is 

continued under section 563a. 

Section 564 
Continuation of the lease with the heir; termination for cause 

If, on the death of the lessee, no persons within the meaning of section 563 succeed to the lease or 

the lease is not continued with them under section 563a, then it is continued with the heir. In this case, 

both the heir and the lessor are entitled to terminate the lease for cause within one month with the 

statutory notice period after they obtain knowledge of the death of the lessee and of the fact that there 

has been no succession to the lease and no continuation thereof. 

Section 565 
Commercial subletting 

(1) If under the lease agreement the lessee is to sublet the leased residential space to a third party on 

a commercial basis for residential purposes, then upon termination of the lease the lessor takes over 

the rights and duties under the lease agreement between the lessee and the third party. If the lessor 

enters into a new lease agreement for subletting on a commercial basis, then the lessee, in place of 

the previous party to the contract, takes over the rights and duties under the lease agreement with the 

third party. 

(2) Sections 566 to 566e apply with the necessary modifications. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 566 
Purchase is subject to existing leases 

(1) If, after the lessee is given use of the leased residential space, it is disposed of by the lessor to a 

third party, then the acquirer, in place of the lessor, takes over the rights and duties that arise under 

the lease agreement during the period of his ownership. 

(2) If the acquirer does not perform his duties, then the lessor is liable in the same way as a surety 

who has waived the defence of unexhausted remedies for the damage to be compensated for by the 

acquirer. If the lessee obtains knowledge of the passing of ownership by notification from the lessor, 

then the lessor is released from liability unless the lessee terminates the lease to the earliest date at 

which termination is allowed. 

Section 566a 
Rent security deposit 

If the lessee of the residential space disposed of has provided security to the lessor for the 

performance of his duties, then the acquirer takes over the rights and duties created by this. If, upon 

termination of the lease, the lessee is unable to obtain the security from the acquirer, then the lessor 

continues to be obliged to return it. 

Section 566b 
Advance disposition of the rent 

(1) If the lessor, prior to the passing of ownership, disposes of the rent attributable to the period when 

the acquirer is entitled, then the disposition is effective to the extent that it relates to the rent for the 

calendar month current at the time when the ownership passes. If ownership passes after the fifteenth 

day of the month, then the disposition is also effective to the extent that it relates to the rent for the 

following calendar month. 

(2) The acquirer must allow a disposition of the rent for a later period to be asserted against himself if 

he has knowledge of it at the time when ownership passes. 

Section 566c 
Agreement between lessee and lessor on the rent 

A legal transaction entered into between lessee and lessor on the rent claim, including without 

limitation payment of rent, is effective in relation to the acquirer to the extent that it does not relate to 

rent for a period of time subsequent to the calendar month in which the lessee obtains knowledge of 

the passing of ownership. If the lessee obtains knowledge of this after the fifteenth day of the month, 

then the legal transaction is also effective to the extent that it relates to the rent for the next calendar 

month. A legal transaction undertaken after the passing of ownership is, however, ineffective if the 

lessee has knowledge of the passing of ownership when the legal transaction is entered into. 
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Section 566d 
Set-off by the lessee 

To the extent that payment of the rent to the lessor is effective in relation to the acquirer under section 

566c, the lessee can set off against the claim to rent of the acquirer a claim to which he is entitled 

against the lessor. Set-off is excluded if the lessee acquires the counterclaim after obtaining 

knowledge of the passing of ownership, or if the counterclaim becomes due only after the lessee 

obtains knowledge and after the rent becomes due. 

Section 566e 
Notification by the lessor of passing of ownership 

(1) If the lessor notifies the lessee that he has transferred ownership of the leased residential space to 

a third party, then he must, in regard to the rent claim, allow the notification of the transfer to be 

asserted against himself by the lessee even if it has not occurred or is not effective. 

(2) The notification may be retracted only with the approval of the person who has been named as the 

new owner. 

Section 567 
Encumbrance of the residential space by the lessor 

If, subsequent to permission of use to the lessee, the leased residential space is encumbered by the 

lessor with a third-party right, then sections 566 to 566e are to be applied with the necessary 

modifications if by exercise of the right the lessee is deprived of the use of it in conformity with the 

contract. If the lessee is restricted by the exercise of this right in his use in conformity with the contract, 

then the third party has a duty to the lessee to refrain from exercising the right to the extent that 

exercising the right would adversely affect use in conformity with the contract. 

Section 567a 
Disposal or encumbrance prior to permission of use of residential space 

If, prior to transferring the use of the leased residential space to the lessee, the lessor disposes of the 

residential space to a third party or encumbers it with a right by the exercise of which the lessee is 

deprived of or restricted in the use of it in conformity with the contract, then the same applies as in the 

cases of sections 566 (1) and 567 if the acquirer has agreed with the lessor to take over the 

performance of the duties arising from the lease agreement. 

Section 567b 
Further disposal or encumbrance by the acquirer 

If the leased residential space is further disposed of or encumbered by the acquirer, then sections 566 

(1) and sections 566a to 567a are to be applied with the necessary modifications. If the new acquirer 

fails to perform the duties arising from the lease, then the lessor is liable to the lessee under section 

566 (2). 
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Chapter 5 

Termination of the lease 

Subchapter 1 

General provisions 

Section 568 
Form and contents of the notice of termination 

(1) The notice of termination of the lease must be in written form. 

(2) The lessor should, in good time, draw the attention of the lessee to the possibility of an objection 

and the form and period for the objection under sections 574 to 574b. 

Section 569 
Termination for cause without notice for a compelling reason 

(1) A compelling reason within the meaning of section 543 (1) for the lessee also exists if the leased 

residential space is in such a condition that its use entails a significant endangerment of health. This 

also applies if the lessee knew of the hazardous condition when he entered into the lease agreement 

or waived his rights arising from this condition. 

(2) A compelling reason within the meaning of section 543 (1) also exists if one party to the contract 

permanently disturbs the domestic peace in such a way that the party giving notice, taking all 

circumstances of the specific case into account, including without limitation fault of the parties to the 

contract, and weighing the interests of both parties, cannot reasonably be expected to continue the 

lease to the end of the notice period or until the lease is terminated in another way. 

(3) In supplement to section 543 (2) sentence 1 no. 3, the rules are: 

 1. In the case of section 543 (2) sentence 1, no. 3, letter a, the part of the rent in arrears may 

only be deemed not to be insignificant if it exceeds the rent for one month. This does not apply if the 

residential space is leased only for temporary use. 

 2. The notice of termination also becomes ineffective if, at the latest by the end of two months 

after the eviction claim is pending, the lessor is satisfied or a public authority agrees to satisfy the 

lessor with regard to the rent due and the compensation due under section 546a (1). This does not 

apply if, no longer than two years earlier, the notice of termination was preceded by a notice of 

termination that became ineffective under sentence 1 above. 

 3. If the lessee has been finally and absolutely ordered to pay an increased rent under sections 

558 to 560, then the lessor may not terminate the lease for default in payment of the lessee before the 

end of two months after the final and absolute order unless the requirements for termination for cause 

without notice have already been satisfied due to rent previously owed. 
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(4) The compelling reason leading to termination must be stated in the notice of termination. 

(5) An agreement diverging from subsections (1) to (3) of this provision or from section 543 to the 

disadvantage of the lessee is ineffective. In addition, an agreement is also ineffective under which the 

lessor is to be entitled to terminate the lease for cause without notice for other reasons than those 

permitted by law. 

Section 570 
Exclusion of the right of retention 

The lessee is not entitled to any right of retention against the claim to return of the lessor. 

Section 571 
Further damages for late return of residential space 

(1) If the lessee fails to return the leased residential space upon termination of the lease, then the 

lessor may only assert further damages within the meaning of section 546a (2) if the return failed to 

occur for reasons for which the lessee is responsible. Damage is only to be compensated for to the 

extent that equity demands indemnification. This does not apply if the lessee has given notice of 

termination. 

(2) If the lessee is granted a period of time before vacating the premises under section 721 or section 

794a of the Code of Civil Procedure [Zivilprozessordnung], then he is not liable for compensation for 

further damage until the end of the period of time. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 572 
Agreement on right of withdrawal; lease subject to condition subsequent 

(1) The lessor may not invoke an agreement by which the lessor is intended to be entitled to withdraw 

from the lease agreement after he has permitted the lessee to use the residential space. 

(2) In addition, the lessor may not invoke an agreement by which the lease is subject to a condition 

subsequent to the disadvantage of the lessee. 
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Subchapter 2 

Leases for an indefinite period of time 

Section 573 
Notice of termination by the lessor 

(1) The lessor may only give notice if he has a justified interest in the termination of the lease. Notice 

of termination for the purpose of increasing the rent is excluded. 

(2) A justified interest of the lessor in the termination of the lease exists, without limitation, in cases 

where 

 1. the lessee has culpably and non-trivially violated his contractual duties, 

 2. the lessor needs the premises as a dwelling for himself, members of his family or members of 

his household, or 

 3. the lessor, by continuing the lease, would be prevented from making appropriate commercial 

use of the plot of land and would as a result suffer substantial disadvantages; the possibility of 

attaining a higher rent by leasing the residential space to others is disregarded; the lessor may 

likewise not invoke the fact that he wishes to dispose of the residential premises in connection with an 

intention to create apartment ownership, or in connection with a creation of apartment ownership that 

took place after use of the residential space was granted to the lessee. 

(3) The reasons for a justified interest of the lessor must be indicated in the notice of termination. 

Other reasons are taken into account only to the extent that they arose subsequently. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 573a 
Simplified termination by the lessor 

(1) The lessor may also terminate a lease of a dwelling in a building inhabited by the lessor himself 

and having no more than two dwellings without the need for a justified interest within the meaning of 

section 573. The notice period is in this case extended by three months. 

(2) Subsection (1) applies with the necessary modifications to residential space inside the dwelling 

inhabited by the lessor himself to the extent that the residential space is not exempted from lessee 

protection under section 549 (2) no. 2. 

(3) In the letter containing notice of termination it must be stated that the termination is based on the 

requirements of subsection (1) or (2). 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 573b 
Partial termination by the lessor 

(1) The lessor may terminate the lease of side rooms or parts of a plot of land that are not intended as 

residential without a justified interest within the meaning of section 573 if he limits the notice of 

termination to these rooms or parts of the plot of land and if he wishes to use them 

 1. to create residential space for the purpose of leasing, or 

 2. to provide the intended or existing residential space with side rooms or parts of a plot of land. 

(2) Notice of termination is allowed at the latest on the third working day of a calendar month to the 

end of the second month thereafter. 

(3) If commencement of construction work is delayed, then the lessee may demand an extension of 

the lease by an equivalent period of time. 

(4) The lessee may demand an appropriate reduction of the rent. 

(5) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 573c 
Termination notice periods 

(1) Notice of termination is allowed at the latest on the third working day of a calendar month to the 

end of the second month thereafter. The notice period for the lessor is extended, by three months in 

each case, five and eight years after the lessee is permitted to use the residential space. 

(2) For residential space that is only leased for temporary use, a shorter notice period may be agreed. 

(3) For residential space under section 549 (2) no. 2, notice of termination is allowed at the latest on 

the fifteenth day of a month to the end of that month. 

(4) An agreement deviating from subsections (1) or (3) to the disadvantage of the lessee is ineffective. 

Section 573d 
Termination for cause with the statutory notice period 

(1) If a lease may be terminated for cause with the statutory notice period, then sections 573 and 573a 

apply with the necessary modifications, with the exception of notice of termination to the heirs of the 

lessee under section 564. 

(2) Notice of termination is allowed at the latest on the third working day of a calendar month to the 

end of the second month thereafter, and in the case of residential space under section 549 (2) no. 2 at 

the latest on the fifteenth day of the month to the end of that month (statutory period). Section 573a (1) 

sentence 2 does not apply. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 574 
Objection of lessee to termination 

(1) The lessee may object to the notice of termination of the lessor and demand continuation of the 

lease from the latter if termination of the lease would be, for the lessee, his family or another member 

of his household, a hardship that is not justifiable even considering the justified interests of the lessor. 

This does not apply if a reason exists that entitles the lessor to terminate the lease for cause without 

notice. 

(2) Hardship also exists if appropriate substitute residential space cannot be procured on reasonable 

terms. 

(3) When the justified interests of the lessor are considered, only the reasons given in the letter 

containing notice of termination under section 573 (3) are taken into account, except where the 

reasons arose subsequently. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 574a 
Continuation of lease after objection 

(1) In the case of section 574, the lessee may demand that the lease is continued as long as is 

appropriate if all circumstances are taken into consideration. If the lessor cannot reasonably be 

expected to continue the lease under the previously applicable contract terms, then the lessee may 

only demand that it is continued with an appropriate amendment of the terms. 

(2) If no agreement is reached, then the continuation of the lease, its duration and the terms under 

which it is continued are determined by judicial decision. If it is uncertain when the circumstances can 

be expected to cease on the basis of which termination of the lease would be a hardship, then it may 

be specified that the lease is to be continued for an indefinite period of time. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 574b 
Form and period of objection 

(1) An objection of the lessee to termination must be declared in writing. Upon demand by the lessor, 

the lessee should without undue delay provide information on the reasons for the objection. 

(2) The lessor may refuse continuation of the lease if the lessee does not declare the objection to him 

at the latest two months prior to termination of the lease. If the lessor has not referred to the possibility 

of objection and to its form and period in good time before the end of the period for filing an objection, 

then the lessee may declare his objection in the first hearing in the eviction proceedings. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 574c 
Further continuation of lease in the case of unforeseen circumstances 

(1) If it has been determined on the basis of sections 574 to 574b by agreement or judicial decision 

that the lease is to be continued for a definite period of time, then the lessee may only demand its 

further continuation if this is justified by a material change in circumstances or if circumstances have 

not come about whose foreseen occurrence was decisive for the period of time the lease was to 

continue. 

(2) If the lessor terminates a lease whose continuation for an indefinite period of time has been 

established by judicial decision, then the lessee may object to the termination and demand from the 

lessor continuation of the lease for an indefinite period of time. If the circumstances that were decisive 

for continuation have changed, then the lessee may demand continuation of the lease only under 

section 574; trivial changes are disregarded. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 

Subchapter 3 

Leases for a definite period of time 

Section 575 
Fixed-term lease 

(1) A lease may be entered into for a fixed period of time if the lessor upon termination of the lease 

period 

 1. wishes to use the premises as a dwelling for himself, members of his family or members of his 

household, or 

 2. wishes, admissibly, to eliminate the premises or change or repair them so substantially that 

the measures would be significantly more difficult as a result of a continuation of the lease, or 

 3. wishes to lease the premises to a person obliged to perform services 

and he notifies the lessee in writing of the reasons for the fixed term when the agreement is entered 

into. Otherwise the lease is deemed to have been entered into for an indefinite period of time. 

(2) The lessee may at the earliest four months prior to expiry of the fixed term demand of the lessor 

that the lessor notify him within one month whether the grounds for the fixed term still apply. If the 

notification occurs later, then the lessee may demand an extension of the lease by the period of time 

of the delay. 

(3) If the reason for the fixed term occurs later, then the lessee may demand an extension of the lease 

by an equivalent period of time. If the reason ceases, then the lessee may demand an extension for 

an indefinite period of time. The burden of proof for the occurrence of a reason for setting a fixed term 

and for the duration of the delay is on the lessor. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 575a 
Termination for cause with the statutory notice period 

(1) If a lease entered into for a fixed term may be terminated for cause with the statutory notice period, 

then sections 573 and 573a apply with the necessary modifications, with the exception of notice of 

termination to the heirs of the lessee under section 564. 

(2) Sections 574 to 574c apply with the necessary modifications subject to the proviso that the 

continuation of the lease may be demanded at most until the contractually specified date of 

termination. 

(3) Notice of termination is allowed at the latest on the third working day of a calendar month to the 

end of the second month thereafter, and in the case of residential space under section 549 (2) no. 2 at 

the latest on the fifteenth day of the month to the end of the month (statutory period). Section 573a (1) 

sentence 2 does not apply. 

(4) A deviating agreement to the disadvantage of the lessee is ineffective. 

Subchapter 4 

Tied dwellings 

Section 576 
Periods for notice of termination in the case of tied leased dwellings 

(1) If residential space is leased in view of the existence of a service relationship, then the lessor may 

upon termination of the employment and notwithstanding section 573c (1) sentence 2 terminate the 

lease with the following notice periods: 

 1. for residential space the lessee has been permitted to use for less than ten years, at the latest 

on the third working day of a calendar month to the end of the second month thereafter if the 

residential space is needed for another person obliged to perform services; 

 2. at the latest on the third working day of a calendar month to the end of that month if the 

service relationship by its nature requires permission to use residential space that is located in 

immediate relation to or in the immediate vicinity of the place of work and the residential space is 

needed for the same reason for another person obliged to perform services. 

(2) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 576a 
Special features of the right of objection in the case of tied leased dwellings 

(1) When sections 574 to 574c are applied to tied leased dwellings, the interests of the person entitled 

to services must also be taken into account. 

(2) Sections 574 to 574c do not apply if 

 1. the lessor has given notice under section 576 (1) no 2; 

 2. the lessee has terminated the service relationship without the person entitled to service giving 

him any legally justified reason for doing so, or the lessee, by his conduct, provided the person entitled 

to service with legally justified grounds for terminating the service relationship. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 

Section 576b 
Application of landlord and tenant law with the necessary modifications in connection with tied 

dwellings 

(1) If permission to use residential space has been given in connection with a service relationship, 

then the termination of the legal relationship with regard to the residential space is governed by the 

provisions on leases with the necessary modifications if the person obliged to perform services has 

predominantly supplied the residential space with furniture and fixtures or lives in the residential space 

with his family or persons with whom he maintains a joint household set up permanently. 

(2) A deviating agreement to the disadvantage of the lessee is ineffective. 

Chapter 6 

Special features when creating apartment ownership of leased residences 

Section 577 
Right of preemption of the lessee 

(1) If leased residential premises, apartment ownership of which has been established or is to be 

established after the lessee has been permitted to use it, is sold to a third party, then the lessee has a 

right of preemption with regard to it. This does not apply if the lessor sells the residential premises to a 

member of his family or a member of his household. To the extent that the following subsections do 

not lead to a different conclusion, the right of preemption is governed by the provisions on preemption. 

(2) The notification of the seller or of the third party on the contents of the purchase agreement is to be 

supplied together with information to the lessee on his right of preemption. 

(3) The right of preemption is exercised by a written declaration of the lessee to the seller. 

(4) If the lessee dies, then the purchase option passes to the persons who succeed to the lease under 

section 563 (1) or (2). 

(5) A deviating agreement to the disadvantage of the lessee is ineffective. 
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Section 577a 
Restriction on notice of termination in connection with conversion of the dwelling 

(1) If apartment ownership of leased residential premises has been established in the residential 

space after the lessee was permitted to use it and the apartment ownership has been disposed of, 

then an acquirer may only invoke a justified interest within the meaning of section 573 (2) nos. 2 or 3 

after the end of three years after the disposal. 

(2) The period under subsection (1) is up to ten years if adequate supply of leased dwellings to the 

population on reasonable conditions in a municipality or part of a municipality is particularly 

jeopardised and these areas are specified under sentence 2. The Land governments are authorised to 

specify these territories and the period of time under sentence 1 by statutory order for the duration of 

ten years at most in each case. 

(3) A deviating agreement to the disadvantage of the lessee is ineffective. 

Subtitle 3 

Leases of other things 

Section 578 
Leases of plots of land and premises 

(1) The provisions of sections 550, 562 to 562d, 566 to 567b as well as 570 are applicable to leases of 

plots of land with the necessary modifications. 

(2) The provisions cited in subsection 1 as well as section 552 (1), section 554 (1) to (4) and section 

569 (2) are applicable with the necessary modifications on leases for premises not constituting 

residential premises. If the premises are intended for the residence of human beings, section 569 (2) 

also applies with the necessary modifications. 

Section 578a 
Lease of registered ships 

(1) The provisions of sections 566, 566a, 566e to 567d apply with the necessary modifications in the 

case of disposal or encumbrance of a ship registered in the ship register. 

(2) A disposition of the rent made by the lessor prior to the passing of ownership and relating to the 

period of time when the acquirer is entitled is effective in relation to the acquirer. The same applies to 

a legal transaction that is entered into between the lessee and the lessor on the rent claim, in 

particular, without limitation, regarding the payment of the rent; a legal transaction entered into after 

the passing of ownership is, however, ineffective if the lessee, when entering into the transaction, has 

knowledge of the passing of ownership. Section 566d applies with the necessary modifications. 
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Section 579 
Due date of the rent 

(1) The rent for a plot of land, a ship registered in the ship register and for movable things is payable at 

the end of the lease period. If the rent is assessed according to time periods, then it is to be paid at the 

end of the individual time periods. Rent for a plot of land, unless assessed by shorter time periods, is 

in each case to be paid after the end of a calendar quarter on the first working day of the next month. 

(2) Section 566b (1) applies with the necessary modifications to leases of premises. 

Section 580 
Notice of termination for cause in the case of the death of the lessee 

If the lessee dies, then both his heir and the lessor are entitled, within a month of obtaining knowledge 

of the death of the lessee, to terminate the lease for cause with the statutory notice period. 

Section 580a 
Notice periods 

(1) In the case of a lease of plots of land, of premises that are not business premises or of ships 

registered in the ship register, notice of termination is allowed 

 1. if the rent is assessed by days, on any day to the end of the following day; 

 2. if the rent is assessed by weeks, at the latest on the first working day of a week to the end of 

the following Saturday; 

 3. if the rent is assessed in months or longer periods of time, at the latest on the third working 

day of a calendar month to the end of the second month thereafter; in the case of a lease of 

commercially used undeveloped plots of land or ships registered in the ship register, however, only to 

the end of a calendar quarter. 

(2) In the case of a lease of business premises, notice of termination is admissible at the latest on the 

third working day of a calendar quarter to the end of the next calendar quarter. 

(3) In the case of a lease of movable things, notice of termination is admissible 

 1. if the rent is assessed by days, on any day to the end of the following day; 

 2. if the rent is assessed by longer periods of time, at the latest on the third day prior to the day 

at the end of which the lease is to terminate. 

(4) Subsection (1) no. 3, subsections (2) and (3) no. 2 are also to be applied if a lease may be 

terminated for cause with the statutory notice period. 
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Subtitle 4 

Usufructuary lease 

Section 581 
Typical contractual duties in a usufructuary lease 

(1) A usufructuary lease imposes on the lessor the duty to allow the lessee, for the lease period, the 

use of the leased object and the enjoyment of its fruits to the extent that they are deemed to be 

income under the rules of proper management. The lessee is obliged to pay the lessor the agreed 

rent. 

(2) The provisions on leases apply with the necessary modifications to usufructuary leases with the 

exception of farm leases, unless sections 582 to 584b lead to a different conclusion. 

Section 582 
Maintenance of inventory 

(1) If a plot of land together with its inventory is leased under a usufructuary lease, then the lessee 

must maintain the individual inventory items. 

(2) The lessor is obliged to replace inventory items disposed of due to a circumstance for which the 

lessee is not responsible. However, the usufructuary lessee must make up for the routine disposition 

of animals that are part of the inventory to the extent that this complies with proper management. 

Section 582a 
Taking over inventory at its estimated value 

(1) If the usufructuary lessee of a plot of land takes over the inventory at its estimated value with the 

duty of returning it at its estimated value upon termination of the lease, then he bears the risk of 

accidental loss and accidental deterioration of such inventory. Within the limits of proper management, 

the lessee may dispose of the individual inventory items. 

(2) The usufructuary lessee must maintain the inventory in a condition and replace it to an extent that 

complies with the rules of proper management. The items purchased by him become the property of 

the lessor when they are incorporated into the inventory. 

(3) Upon the termination of the usufructuary lease, the lessee must return the existing inventory to the 

lessor. The lessor may refuse to take over those of the inventory items purchased by the lessee that 

are superfluous or too expensive for the plot of land under the rules of proper management; upon 

rejection, the ownership of the rejected items passes to the lessee. If there is a difference between the 

total estimated value of the inventory taken over and that to be returned, then this difference is to be 

compensated for in money. The estimated values are to be based on the prices valid at the time of 

termination of the usufructuary lease. 
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Section 583 
Security right of usufructuary lessee over inventory 

(1) The usufructuary lessee of a plot of land has a security right over the inventory items in his 

possession for claims on the lessor that relate to inventory included in the usufructuary lease. 

(2) The usufructuary lessor may ward off the assertion of the security right of the lessee by provision of 

security. He may release every single inventory item from the security right by providing security in the 

amount of the value. 

Section 583a 
Restrictions on disposition of inventory 

Terms of the contract that oblige the usufructuary lessee of a business not to dispose of inventory 

items or not to dispose of them without prior consent by the lessor or to dispose of inventory items to 

the lessor are only effective if the lessor agrees to acquire the inventory at its estimated value upon 

termination of the lease. 

Section 584 
Notice period 

(1) If, in the usufructuary lease of a plot of land or of a right, the lease period is not specified, then 

notice of termination is only allowed to the end of a lease year; it must occur at the latest on the third 

working day of the half-year at the end of which the usufructuary lease is to end. 

(2) This also applies if the usufructuary lease may be terminated for cause with the statutory notice 

period. 

Section 584a 
Exclusion of certain rights of termination under landlord and tenant law 

(1) The usufructuary lessee is not entitled to the right of notice of termination determined in section 

540 (1). 

(2) The usufructuary lessor is not entitled to terminate the usufructuary lease under section 580. 

Section 584b 
Late return 

If the usufructuary lessee fails to return the leased property upon termination of the usufructuary lease, 

then the lessor may, for the duration of the retention, demand the agreed rent as compensation in the 

ratio of the emoluments which the lessee took or could have taken in this period to the emoluments of 

the whole lease year. Assertion of additional damage is not excluded. 
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Subtitle 5 

Farm lease 

Section 585 
Concept of farm lease 

(1) By means of a farm lease, a plot of land with the residential and utility buildings (business) that 

serve its cultivation, or a plot of land without such buildings, is leased largely for agriculture. 

Agriculture means the cultivation of the soil and the livestock breeding associated with the use of the 

soil in order to produce plant or animal products, and horticultural production. 

(2) Section 581 (1) and sections 582 to 583a apply to farm leases, as do the special provisions below. 

(3) The provisions on farm leases also apply to leases relating to forestry properties if the plots of land 

are leased for use in a predominantly agricultural business. 

Section 585a 
Form of a farm lease 

If a farm lease is entered into for more than two years without written form, then it remains in effect for 

an indefinite period of time. 

Section 585b 
Description of the leased property 

(1) The lessor and the lessee should at the beginning of the usufructuary lease jointly prepare a 

description of the leased property in which its extent and the condition in which it is when surrendered 

are established. This applies with the necessary modifications to the termination of the usufructuary 

lease. The description should state the date of its preparation and must be signed by both parties. 

(2) If a party to the lease refuses to participate in the preparation of a description or if differences of 

opinion as to fact emerge during the preparation, then each party to the lease may demand that a 

description is prepared by an expert, unless more than nine months have passed since permitting use 

of the leased property or more than three months have passed since termination of lease; the expert is 

appointed by the Agricultural Court [Landwirtschaftsgericht] upon application. Costs incurred in this 

connection are borne by the parties to the lease at the rate of one-half each. 

(3) If a description of this type has been prepared, then the presumption between the parties to the 

contract is that it is correct. 
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Section 586 
Typical contractual duties in a farm lease 

(1) The usufructuary lessor must surrender the leased property to the lessee in a condition suitable for 

use in conformity with the contract and must maintain it in this condition for the lease period. However, 

the lessee must carry out the customary improvements of the leased property at his own expense, 

including without limitation improvements of the residential and utility buildings, the paths, ditches, 

drains and fences. He is obliged to manage the leased property properly. 

(2) The provisions of sections 536 (1) to (3) and of 536a to 536d apply to the liability of the 

usufructuary lessor for material and legal defects in the leased property as well as for the rights and 

duties of the lessee in relation to such defects. 

Section 586a 
Encumbrances on the leased property 

The usufructuary lessor must bear the encumbrances imposed on the leased property. 

Section 587 
Due date of rent; payment of rent where the usufructuary lessee is personally prevented 

(1) The rent is to be paid at the end of the lease period. If the lease period is assessed by time 

periods, then it is to be paid on the first working day after the end of the individual time periods. 

(2) The usufructuary lessee is not released from payment of the rent due to the fact that he is unable 

to exercise the right of use to which he is entitled for a reason relating to him personally. Section 537 

(1) sentence 2 and (2) apply with the necessary modifications. 

Section 588 
Measures of maintenance or improvement 

(1) The usufructuary lessee must acquiesce in impacts on the leased property necessary to maintain 

it. 

(2) Measures to improve the leased property must be tolerated by the usufructuary lessee, unless the 

measure would represent a hardship for him that is not justified even when the justified interests of the 

lessor are taken into account. The usufructuary lessor must compensate the lessee for expenses 

incurred and earnings lost as a result of the measure to an extent appropriate to the circumstances. 

On demand, the usufructuary lessor must make advance payment. 
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(3) To the extent that the usufructuary lessee, due to measures under subsection (2) sentence 1, 

earns higher income or could earn it with proper management, the lessor may demand that the lessee 

gives prior consent to a reasonable increase in rent unless the usufructuary lessee cannot reasonably 

be expected to accept an increase in rent in view of the circumstances of the business. 

(4) Upon application, the Agricultural Court [Landwirtschaftsgericht] decides disputes under 

subsections (1) and (2). If the usufructuary lessee fails to give prior consent in the cases in subsection 

(3), then the Agricultural Court [Landwirtschaftsgericht] may give substitute consent on application by 

the lessor. 

Section 589 
Surrender of use to third parties 

(1) Without the permission of the usufructuary lessor, the lessee is not entitled to 

 1. permit use of the leased property to a third party, including without limitation subletting the 

property, 

 2. permit use of the leased property, in whole or in part, to an agricultural association for the 

purpose of joint use. 

(2) If the usufructuary lessee permits use of the leased property to a third party, then he is responsible 

for any fault of the third party in its use, even if the lessor has given permission for this use by the third 

party. 

Section 590 
Change of agricultural purpose or of previous use 

(1) The usufructuary lessee may only change the agricultural purpose of the leased property with the 

prior permission of the lessor. 

(2) For a change of the previous use of the leased property, the prior permission of the lessor is only 

required if the nature of the use will be influenced by the change after the lease period. The 

usufructuary lessee may only erect buildings with the prior permission of the lessor. If the usufructuary 

lessor refuses permission, then substitute permission may be given by the Agricultural Court 

[Landwirtschaftsgericht] upon application by the lessee to the extent that the change appears to be 

appropriate for the maintenance or permanent improvement of the profitability of the business and the 

lessor can reasonably be expected to accept it if his justified interests are taken into account. This 

does not apply if the lease has been terminated or the lease ends in less than three years. The 

Agricultural Court [Landwirtschaftsgericht] may give substitute permission subject to stipulations and 

conditions, including without limitation by ordering that security is provided, and may specify the nature 

and extent of the security. If the reason for providing security has ceased, then the Agricultural Court 
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[Landwirtschaftsgericht], upon application, decides with regard to the return of the security; Section 

109 of the Code of Civil Procedure [Zivilprozessordnung] applies with the necessary modifications. 

(3) If, in connection with a change of use of the leased property, the usufructuary lessee has 

substantially reduced the inventory taken over under section 582a at its estimated value, then the 

lessor may demand compensation in money, applying section 582a (3) with the necessary 

modifications, even during the lease period, unless the proceeds of the inventory items disposed of 

have been used for an improvement of the leased property under section 591 that is in a reasonable 

ratio to the amount of the proceeds. 

Section 590a 
Use in breach of contract 

If the usufructuary lessee makes use of the leased property in breach of contract, and if he continues 

the use in breach of contract notwithstanding a warning by the lessor, then the lessor may seek a 

prohibitory injunction. 

Section 590b 
Necessary outlays 

The usufructuary lessor is obliged to compensate the lessee for necessary outlays on the leased 

property. 

Section 591 
Outlays that increase value 

(1) The usufructuary lessor must reimburse the usufructuary lessee on the termination of the lease for 

outlays that are not necessary outlays for which he has given his approval, to the extent that the 

outlays increase the value of the leased property beyond the lease period (added value). 

(2) If the usufructuary lessor refuses to approve the outlays, then substitute approval may be given by 

the Agricultural Court [Landwirtschaftsgericht] upon application by the usufructuary lessee to the 

extent that the outlays appear to be appropriate for the maintenance or permanent improvement of the 

profitability of the business and the usufructuary lessor can reasonably be expected to accept them 

when his justified interests are taken into account. This does not apply if the lease has been 

terminated or the lease ends in less than three years. The Agricultural Court [Landwirtschaftsgericht] 

may give substitute approval subject to stipulations and conditions. 
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(3) The Agricultural Court [Landwirtschaftsgericht] may upon application decide on provisions relating 

to the added value and may assess the latter. It may determine that the usufructuary lessor need only 

reimburse the added value in instalments and may impose conditions for granting such instalments. If 

the usufructuary lessor cannot reasonably be expected to accept reimbursement of the added value 

upon the termination of the lease, even in instalments, then the lessee may only demand that the 

lease is continued on the previous conditions until the added value of the leased property has been 

paid for. If no agreement can be reached, then the Agricultural Court [Landwirtschaftsgericht] decides 

upon application as to the continuation of the lease. 

Section 591a 
Removal of installations 

The usufructuary lessee is entitled to remove an installation with which he has furnished the thing. The 

usufructuary lessor may ward off exercise of the right of removal by paying appropriate compensation, 

unless the lessee has a justified interest in removal. Any agreement excluding the right of removal of 

the usufructuary lessee is only effective if it provides for appropriate compensation. 

Section 591b 
Limitation of compensation claims 

(1) The compensation claims of the usufructuary lessor for change to or deterioration of the leased 

thing as well as the claims of the lessee for reimbursement of outlays or for permission to remove an 

installation are subject to a six-month limitation period. 

(2) The limitation period for the compensation claims of the usufructuary lessor commences on the 

date when he receives the returned thing. The limitation period for the usufructuary lessee 

commences upon termination of the lease. 

(3) Upon limitation of the claim of the usufructuary lessor to return of the thing, the compensation 

claims of the lessor are also statute-barred. 

Section 592 
Security right of the usufructuary lessor 

For his claims under the usufructuary lease, the lessor has a security right over the things contributed 

by the lessee and over the fruits of the leased property. The security right may not be asserted with 

regard to future compensation claims. With the exception of the things cited in section 811 (1) no. 4 of 

the Code of Civil Procedure [Zivilprozessordnung], the security right does not extend to things that are 

not subject to attachment. The provisions of sections 562a to 562c apply with the necessary 

modifications. 
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Section 593 
Amendment of farm leases 

(1) If, after the usufructuary lease is entered into, the circumstances that were decisive for the 

determination of the performance under the lease change with lasting effect in such a way that the 

mutual duties are in a gross disparity to each other, then each party to the contract may demand an 

amendment of the lease, with the exception of the duration of the lease. If, as a result of the cultivation 

of the leased property by the lessee, its income improves or deteriorates, then, to the extent not 

otherwise agreed, an amendment of the lease may not be demanded. 

(2) An amendment may be demanded at the earliest two years after the commencement of the lease 

or after the most recent amendment of the performance under the lease has become effective. This 

does not apply if devastating natural events against which insurance coverage is not customary have 

fundamentally and permanently changed the ratio of the acts of performance under the lease. 

(3) Amendment may not be demanded for a period prior to the lease year in which the demand for 

amendment is declared. 

(4) If one party to the lease refuses to consent to an amendment of the lease, then the other party may 

apply to the Agricultural Court [Landwirtschaftsgericht] for a decision. 

(5) The right to demand an amendment of the lease under subsections (1) to (4) may not be waived. 

An agreement that one party to the lease is to enjoy special advantages or suffer special 

disadvantages if he exercises or fails to exercise the rights under subsections (1) to (4) is ineffective. 

Section 593a 
Transfer of a business 

If, on the transfer of a business by way of a lifetime transfer of property, a plot of land leased for the 

business that serves agricultural purposes is included, then the transferee succeeds to the 

usufructuary lease in place of the lessee. The usufructuary lessor must, however, be promptly notified 

of the transfer of business. If proper management of the leased property by the transferee is not 

guaranteed, then the usufructuary lessor is entitled to terminate the lease for cause with the statutory 

notice period. 

Section 593b 
Disposal or encumbrance of the leased property 

If the leased property is disposed of or encumbered with a third-party right, then sections 566 to 567b 

apply with the necessary modifications. 
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Section 594 
Termination and extension of the lease 

The usufructuary lease ends at the end of the period for which the lease has been entered into. In the 

case of usufructuary leases entered into for at least three years it is extended for an indefinite period 

of time if, upon the inquiry of one of the parties to the lease as to whether the other party is willing to 

continue the lease, the latter does not refuse continuation within a period of three months. The enquiry 

and the refusal must be in writing. The inquiry is without effect if there is no explicit reference in it to 

the consequences of disregarding it and if it is not made within the third-but-last year of the lease. 

Section 594a 
Notice periods 

(1) If the lease period is not fixed, then each party to the lease may terminate the lease at the latest on 

the third working day of a lease year to the end of the next lease year. In case of doubt, the calendar 

year is deemed to be the lease year. Agreement on a shorter period must be in writing. 

(2) In the cases where the lease may be terminated for cause with the statutory notice period, 

termination is only allowed to the end of a lease year; it must occur at the latest on the third working 

day of the half-year at the end of which the lease is to terminate. 

Section 594b 
Lease for more than thirty years 

If a usufructuary lease is entered into for a period of more than thirty years, then after thirty years each 

party to the lease may terminate the lease at the latest on the third working day of a lease year to the 

end of the next subsequent lease year. Termination is not allowed if the lease has been entered into 

for the lifetime of the lessor or the lessee. 

Section 594c 
Termination in the case of occupational disability of the usufructuary lessee 

If the usufructuary lessee has become occupationally disabled within the meaning of the provisions of 

the statutory pension scheme, then he may terminate the lease for cause with the statutory notice 

period if the lessor objects to the transfer of the leased property for use to a third party who 

guarantees proper management. A deviating agreement is ineffective. 

Section 594d 
Death of the usufructuary lessee 

(1) If the usufructuary lessee dies, then both his heirs and the lessor are entitled within a month after 

obtaining knowledge of the death of the lessee to terminate the lease with a notice period of six 

months to the end of a calendar quarter. 
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(2) The heirs may contest the notice of termination of the usufructuary lessor and demand continuation 

of the lease if proper management of the leased property appears to be guaranteed by them or by a 

co-heir commissioned by them or by a third party. The usufructuary lessor may refuse the continuation 

of the lease if the heirs have not declared their objection at the latest three months prior to expiry of 

the lease and informed of the circumstances by reason of which further proper management of the 

leased property appears ensured. The enquiry and the refusal must occur in writing. If no agreement 

can be reached then the Agricultural Court [Landwirtschaftsgericht] decides on application. 

(3) In response to notice of termination by the usufructuary lessor under subsection (1), a continuation 

demand by the heir under section 595 is excluded. 

Section 594e 
Termination for cause without notice for a compelling reason 

(1) Immediate termination of the lease for cause is allowed, applying sections 543, and 569 (1) and (2) 

with the necessary modifications. 

(2) Notwithstanding section 543 (2) n. 3 letters a and b, just cause exists in particular, without 

limitation, if the usufructuary lessee is in default for more than three months of payment of the rent or 

of a portion of the rent that is not insignificant. If the lease is assessed by time periods of less than one 

year, then termination is only admissible if the usufructuary lessee is in default, for two successive 

dates, of payment of the rent or of a substantial portion of the rent. 

Section 594f 
Written form of termination 

Notice of termination must be made in written form. 

Section 595 
Continuation of the lease 

(1) The usufructuary lessee may demand continuation of the lease from the lessor if 

 1. in the case of a commercial usufructuary lease, the business constitutes the economic basis of 

his existence, 

 2. in the case of a usufructuary lease of a plot of land, the lessee is dependent on this plot of 

land to maintain his business, which is the economic basis of his existence, 

and termination of the lease in conformity with the contract would be a hardship for the lessee or his 

family which would not be justifiable even if the justified interests of the lessor were taken into account. 

Subject to these requirements, continuation may be demanded repeatedly. 
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(2) In the case in subsection (1), the usufructuary lessee may demand that the lease is continued as 

long as is appropriate when all circumstances are taken into consideration. If the usufructuary lessor 

cannot reasonably be expected to continue the lease under the previously applicable contract terms, 

then the lessee may demand that it be continued with an appropriate amendment of the terms. 

(3) The usufructuary lessee may not demand continuation of the lease from the usufructuary lessor if 

 1. he has terminated the lease, 

 2. the usufructuary lessor is entitled to terminate the lease for cause without notice, or in the 

case of section 593a to terminate the lease for cause with the statutory notice period, 

 3. the lease period in the case of a usufructuary lease of a business, the leasing of additional 

plots of land as a result of which a business is created, or in the case of the lease of marshland or 

wasteland that has been cultivated by the lessee has been agreed for at least eighteen years, or in the 

case of the lease of other plots of land for at least twelve years, 

 4. in the case of property leased only temporarily under a usufructuary lease, the lessor wishes 

to repossess it for his own use or to use it to perform statutory or other public tasks. 

(4) The declaration of the usufructuary lessee demanding the continuation of the lease must be in 

writing. Upon demand by the usufructuary lessor, the lessee should without undue delay provide 

information on his reasons for demanding continuation. 

(5) The usufructuary lessor may refuse continuation of the lease if the usufructuary lessee did not 

demand continuation from the lessor at least one year prior to termination of the lease or rejected 

continuation upon inquiry by the lessor under section 594. If a twelve-month notice period or less has 

been agreed, then it suffices if the demand is declared within a month of receipt of the notice of 

termination. 

(6) If agreement is reached, then the Agricultural Court [Landwirtschaftsgericht] decides upon 

application on a continuation and on the lease period, and also on the conditions under which the 

lease will be continued. The court may order continuation of the lease, but only up to a date that, 

starting from the commencement of the current lease, does not exceed the periods stated in 

subsection (3) no. 3. Continuation may be limited to a part of the leased property. 

(7) The usufructuary lessee must file the application for a court decision at the Agricultural Court 

[Landwirtschaftsgericht] at the latest nine months prior to termination of the lease and, in the case of a 

twelve-month notice period or less, two months after receipt of notice of termination. The court may 

admit the application at a later date if it appears called for to avoid undue hardship and the lease has 

not yet expired. 
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(8) The right to demand extension of the lease under subsections (1) to (7) may only be waived if the 

waiver is declared in settlement of a lease dispute heard in a court of law or by a professional lease 

conciliation board. An agreement that one party is to have particular advantages or particular 

disadvantages if the party exercises or does not exercise the rights under subsections (1) to (7) is 

ineffective. 

Section 595a 
Early notice of termination of farm leases 

(1) To the extent that the parties to the contract are entitled to terminate a farm lease for cause with 

the statutory notice period, they are entitled to this even after the extension of the farm lease or the 

modification of the farm lease. 

(2) Upon application by one of the parties to the lease, the Agricultural Court [Landwirtschaftsgericht] 

may make orders on the winding up of a farm lease terminated early or terminated in part. If the 

extension of a farm lease is limited to a portion of the leased property, then the Agricultural Court 

[Landwirtschaftsgericht] may determine the rent for this portion. 

(3) The contents of Agricultural Court [Landwirtschaftsgericht] orders are deemed to be part of the 

lease agreement as between the parties to the lease. The Agricultural Court [Landwirtschaftsgericht] 

decides upon application on disputes relating to these contents of the contract. 

Section 596 
Return of the leased property 

(1) The usufructuary lessee is obliged to return the leased property upon termination of the lease in a 

condition conforming with proper management continued up to its return. 

(2) The usufructuary lessee has no right of retention of the plot of land for his claims on the lessor. 

(3) If the usufructuary lessee has transferred use of the leased property to a third party, the lessor may 

also demand return of the leased property from that third party upon termination of the lease. 

Section 596a 
Duty to compensate for early termination of lease 

(1) If the lease terminates in the course of a lease year, the usufructuary lessor must compensate the 

lessee for the value of any fruits not yet severed but to be severed prior to the end of the lease year 

under the rules of proper management. When this is done, the harvesting risks must be given 

appropriate consideration. 

(2) If the value referred to in subsection (1) cannot be determined for seasonal reasons, then the 

usufructuary lessor must compensate the lessee for outlays on these fruits to the extent that they 

correspond to proper management. 
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(3) Subsection (1) also applies to timber intended for felling but not yet felled. If the usufructuary 

lessee has felled more timber than allowed in the case of proper use, then he must compensate the 

lessor for the quantity of timber that exceeds normal use. Assertion of additional damage is not 

excluded. 

Section 596b 
Duty to leave behind 

(1) The usufructuary lessee of a business must prior to termination of the lease leave behind as much 

of the available agricultural produce as is needed for continuation of the farm until the next harvest, 

even if he did not take over such produce at commencement of the lease. 

(2) To the extent that the usufructuary lessee is obliged under subsection (1) to leave produce behind 

in a greater quantity or of a better quality than he took over at commencement of the lease, then he 

may demand compensation of their value from the lessor. 

Section 597 
Late return 

If the usufructuary lessee does not return the leased property upon termination of the lease, then the 

usufructuary lessor may for the duration of such withholding demand the agreed rent as 

compensation. Assertion of additional damage is not excluded. 

Title 6 

Gratuitous loan 

Section 598 
Typical contractual duties in the case of a gratuitous loan 

By a gratuitous loan agreement, the lender of a thing is obliged to permit the borrower to use the item 

at no charge. 

Section 599 
Liability of the lender 

The lender is only responsible for intent and gross negligence. 

Section 600 
Liability for defects 

If the lender fraudulently conceals a legal defect or a defect in the thing lent, then he is liable to 

compensate the borrower for any damage arising from this. 

Section 601 
Reimbursement of outlays 

(1) The borrower must bear the customary costs of maintaining the thing lent; in the case of the 

gratuitous loan of an animal, in particular, without limitation, the costs of feeding it. 

(2) The duty of the lender to reimburse other outlays is governed by the provisions on agency without 

specific authorisation. The borrower is entitled to remove an installation which he attached to the thing. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 184 of 605 

Section 602 
Wear and tear on the thing 

The borrower is not responsible for changes to or deterioration of the thing lent that are caused by use 

in conformity with the contract. 

Section 603 
Use in conformity with the contract 

The borrower may not make any other use of the thing lent than use in conformity with the contract. 

He is not entitled without permission from the lender to transfer the use of the thing to a third party. 

Section 604 
Duty to return 

(1) The borrower is obliged to return the thing lent at the end of the period of time specified for the 

gratuitous loan. 

(2) If no period of time is specified, then the thing must be returned after the borrower has made use of 

it as corresponds to the purpose of the loan. The lender may demand the thing back even earlier if so 

much time has passed that the borrower could have made use of it. 

(3) If the duration of the loan neither has been specified nor is to be inferred from the purpose of the 

loan, then the lender may demand the thing back at any time. 

(4) If the borrower transfers the use of the thing to a third party, the lender may demand it back from 

that third party as well, upon termination of the loan. 

(5) Limitation of the claim to return of the thing commences upon termination of the loan. 

Section 605 
Right of termination 

The lender may terminate a gratuitous loan: 

 1. if he requires the thing lent due to an unforeseen circumstance, 

 2. if the borrower makes use of the thing in breach of contract, in particular, without limitation, by 

transferring its use to a third party without authorisation, or jeopardises the thing by neglecting the care 

he owes, 

 3. if the borrower dies. 

Section 606 
Short limitation period 

(1) The compensation claims of the lender for changes to or deterioration of the thing lent as well as 

the claims of the borrower for reimbursement of outlays or for permission to remove an installation are 

subject to a six-month limitation period. The provisions of section 548 (1) sentences 2 and 3 and (2) 

apply with the necessary modifications. 
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Title 7 

Contract for the loan of a thing 

Section 607 
Typical contractual duties in a contract for the loan of a thing 

(1) By a contract for the loan of a thing, the lender agrees to hand over to the borrower an agreed 

fungible thing. The borrower is obliged to make payment for the loan and, when the loan falls due, to 

return what he has received in things of the same kind, quality and amount. 

(2) The provisions of this title do not apply when what is handed over is money. 

Section 608 
Termination 

(1) If a time for the return of the thing handed over is not specified, the due date depends on the 

termination of the loan by the lender or the borrower. 

(2) To the extent that nothing else has been agreed, a contract for the loan of a thing entered into for 

an indefinite period of time may be terminated in whole or in part by the lender or the borrower at any 

time. 

Section 609 
Payment 

The borrower must make the payment at the latest upon return of the thing handed over. 

Section 610 

(repealed) 

Title 8 

Service contract*) 

*) Official note: This title serves to implement 1. Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal 

treatment for men and women as regards access to employment, vocational training and promotion, and working conditions (OJ L 39, p. 40), and 

2. Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States relating to the safeguarding of 

employees’ rights in the event of transfers of undertakings, businesses or parts of businesses (OJ L 61, p. 26). 

Section 611 
Typical contractual duties in a service contract 

(1) By means of a service contract, a person who promises service is obliged to perform the services 

promised, and the other party is obliged to grant the agreed remuneration. 

(2) Services of any type may be the subject matter of service contracts. 

Sections 611a and 611b 

(repealed) 
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Section 612 
Remuneration 

(1) Remuneration is deemed to have been tacitly agreed if in the circumstances it is to be expected 

that the services are rendered only for remuneration. 

(2) If the amount of remuneration is not specified, then if a tariff exists, the tariff remuneration is 

deemed to be agreed; if no tariff exists, the usual remuneration is deemed to be agreed. 

(3) (repealed)  

Section 612a 
Prohibition of victimisation 

The employer may not discriminate against an employee in an agreement or a measure because that 

employee exercises his rights in a permissible way. 

Section 613 
Non-transferability 

The party under a duty of service must in case of doubt render the services in person. The claim to 

services is, in case of doubt, not transferable. 

Section 613a 
Rights and duties in the case of transfer of business 

(1) If a business or part of a business passes to another owner by legal transaction, then the latter 

succeeds to the rights and duties under the employment relationships existing at the time of transfer. If 

these rights and duties are governed by the legal provisions of a collective agreement or by a works 

agreement, then they become part of the employment relationship between the new owner and the 

employee and may not be changed to the disadvantage of the employee before the end of the year 

after the date of transfer. Sentence 2 does not apply if the rights and duties with the new owner are 

governed by the legal provisions of another collective agreement or by another works agreement. Prior 

to expiry of the period of time under sentence 2, the rights and duties may be changed if the collective 

agreement or the works agreement no longer applies or, where it is not the case that both parties are 

bound by a collective agreement in the scope of applicability of another collective agreement, the 

application of that collective agreement is agreed between the new owner and the employee. 

(2) The previous employer is jointly and severally liable with the new owner for duties under 

subsection (1) to the extent that they arose prior to the date of transfer and are due before the end of 

one year after that date. If such duties are due after the date of transfer, however, the previous 

employer is only liable for them to the extent that corresponds to the part of their assessment period 

that ended on the date of transfer. 

(3) Subsection (2) does not apply if a legal person or a commercial partnership ceases to exist through 

conversion. 
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(4) The termination of the employment relationship of an employee by the previous employer or by the 

new owner due to transfer of a business or a part of a business is ineffective. The right to terminate 

the employment relationship for other reasons is unaffected. 

(5) The previous employer or the new owner must notify employees affected by a transfer in text form 

prior to transfer: 

 1. of the date or planned date of transfer, 

 2. of the reason for the transfer, 

 3. of the legal, economic and social consequences of the transfer for the employees, and 

 4. of measures that are being considered with regard to employees. 

(6) The employee may object in writing to the transfer of the employment relationship within one month 

of receipt of notification under subsection 5. The objection may be addressed to the previous employer 

or to the new owner. 

Section 614 
Due date of remuneration 

Remuneration is to be paid after performance of the services. If remuneration is assessed by time 

periods, then it is to be paid at the end of the individual time periods. 

Section 615 
Remuneration in the case of default in acceptance and business risk 

If the person entitled to services is in default in accepting the services, then the party owing the 

services may demand the agreed remuneration for the services not rendered as the result of the 

default without being obliged to provide cure. However, he must allow to be credited against him what 

he saves as a result of not performing the services or acquires or wilfully fails to acquire through use of 

his employment elsewhere. Sentences 1 and 2 apply with the necessary modifications in cases in 

which the employer bears the risk of loss of working hours. 

Section 616 
Temporary prevention from performing services 

The person obliged to perform services is not deprived of his claim to remuneration by the fact that he 

is prevented from performing services for a relatively trivial period of time for a reason in his person 

without fault on his part. However, he must allow to be credited against him the amount he receives for 

the period when he is prevented under a health or accident insurance policy that exists on the basis of 

a statutory duty. 
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Section 617 
Duty of medical care 

(1) If, in a permanent service relationship that completely or mainly takes up the economic activity of 

the person obliged to perform services, the person obliged is integrated into the joint household, then 

the person entitled to services must, in the event of illness, grant him the necessary food and medical 

treatment up to a duration of six weeks, but not beyond termination of his service relationship, unless 

the illness was caused by the person obliged by intent or gross negligence. The provision of food and 

medical treatment may be granted by the admission of the person obliged to a hospital. The costs may 

be credited against the remuneration owed for the period of illness. If the service relationship is 

terminated by the person entitled to services under section 626 on the grounds of illness, then 

termination of the employment caused by this is not taken into account. 

(2) The duty of the person entitled to services does not arise if provision has been made for the food 

and medical treatment by an insurance company or a public health institution. 

Section 618 
Duty to undertake protective measures 

(1) The person entitled to services must furnish and maintain premises, devices and equipment that he 

must provide for performance of the services in such a way and must arrange services that must be 

undertaken on his order or under his supervision in such a way that the person obliged to perform 

services is protected against danger to life and limb to the extent that the nature of the services 

permits. 

(2) If the person obliged has been integrated into the common household, then the person entitled to 

services must provide the installations and make the arrangements, with regard to the living and 

sleeping space, the provision of food and work and leisure time, that are required with a view to the 

health, morality and religion of the person obliged. 

(3) If the person entitled to services fails to fulfil the duties it has with regard to the life and the health 

of the person obliged, then the provisions of sections 842 to 846 governing torts apply with the 

necessary modifications to his duty to provide damages. 

Section 619 
Absolute nature of welfare duties 

The duties incumbent upon the person entitled to services under sections 617 and 618 may not be 

cancelled or restricted in advance by contract. 
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Section 619a 
Burden of proof when the employee is liable 

Notwithstanding section 280 (1), the employee must only provide the employer with compensation for 

damage arising from the breach of a duty under the employment relationship if he is responsible for 

the breach of duty. 

Section 620 
Termination of services relationship 

(1) The service relationship ends at the end of the period of time for which it has been entered into. 

(2) If the duration of the service relationship neither is specified nor may be inferred from the nature or 

the purpose of the services, then either party may terminate the service relationship under the 

provisions of sections 621 to 623. 

(3) The Part-Time Work and Fixed-Term Employment Act [Teilzeit- und Befristungsgesetz] governs 

employment contracts entered into for a specified period of time. 

Section 621 
Notice periods for service relationships 

In the case of a service relationship that is not an employment relationship within the meaning of 

section 622, termination is allowed 

 1. if the remuneration is assessed by days, on any day to the end of the following day; 

 2. if the remuneration is assessed by weeks, at the latest on the first working day of a week to 

the end of the following Saturday; 

 3. if the remuneration is assessed by months, at the latest by the fifteenth of one month to the 

end of the calendar month; 

 4. if the remuneration is assessed by quarters or longer periods of time, observing a notice 

period of six weeks, to the end of a calendar quarter; 

 5. if the remuneration is not assessed by time periods, at any time; in the case of a service 

relationship that completely or mainly takes up the economic activity of the person obliged; however, a 

notice period of two weeks must be observed. 

Section 622 
Notice periods in the case of employment relationships 

(1) The employment relationship of a wage-earner or a salary-earner (employee) may be terminated 

with a notice period of four weeks to the fifteenth or to the end of a calendar month. 
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(2) For notice of termination by the employer, the notice period is as follows if the employment 

relationship in the business or the enterprise 

 1. has lasted for two years, one month to the end of a calendar month, 

 2. has lasted for five years, two months to the end of a calendar month, 

 3. has lasted for eight years, three months to the end of a calendar month, 

 4. has lasted for ten years, four months to the end of a calendar month, 

 5. has lasted for twelve years, five months to the end of a calendar month, 

 6. has lasted for fifteen years, six months to the end of a calendar month, 

 7. has lasted for twenty years, seven months to the end of a calendar month. 

In calculating the duration of employment, time periods prior to completion of the twenty-fifth year of 

life of the employee are not taken into account. 

(3) During an agreed probationary period, at most for the duration of six months, the employment 

relationship may be terminated with a notice period of two weeks. 

(4) Provisions differing from subsections (1) to (3) may be agreed in collective agreements. Within the 

scope of applicability of such a collective agreement, the different collective agreement provisions 

between employers and employees who are not subject to collective agreements apply if the 

application of collective agreements has been agreed between them. 

(5) In an individual contract, shorter notice periods than those cited in subsection (1) may be agreed 

only 

 1. if an employee is employed to help out on a temporary basis; this does not apply if the 

employment relationship is extended beyond a period of three months; 

 2. if the employer as a rule employs not more than 20 employees with the exception of those 

employed for their own training and the notice period does not fall short of four weeks. 

When the number of employees employed is determined, part-time employees with regular weekly 

working hours of not more than 20 hours are counted as 0.5 employees and those working not more 

than 30 hours are counted as 0.75 employees. The agreement in an individual contract of longer 

notice periods than those stated in subsections (1) to (3) is unaffected by this. 

(6) For notice of termination of employment by the employee, no longer notice period may be agreed 

than for notice of termination by the employer. 

Section 623 
Written form of termination 

Termination of employment by notice of termination or separation agreement requires written form to 

be effective; electronic form is excluded. 
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Section 624 
Notice period in the case of contracts lasting more than five years 

If the service relationship is entered into for the lifetime of a person or for a longer period of time than 

five years, then it may be terminated by the person obliged at the end of five years. The notice period 

is six months. 

Section 625 
Tacit extension 

If the service relationship is continued after the end of the service period by the person obliged with 

the knowledge of the other party, then it is deemed to be extended for an indefinite period of time 

unless the other party objects to it without undue delay. 

Section 626 
Termination without notice for a compelling reason 

(1) The service relationship may be terminated by either party to the contract for a compelling reason 

without complying with a notice period if facts are present on the basis of which the party giving notice 

cannot reasonably be expected to continue the service relationship to the end of the notice period or 

to the agreed end of the service relationship, taking all circumstances of the individual case into 

account and weighing the interests of both parties to the contract. 

(2) Notice of termination may only be given within two weeks. The notice period commences with the 

date on which the person entitled to give notice obtains knowledge of facts conclusive for the notice of 

termination. The party giving notice must notify the other party, on demand, of the reason for notice of 

termination without undue delay in writing. 

Section 627 
Termination without notice in the case of a position of trust 

(1) In a service relationship that is not an employment relationship within the meaning of section 622, 

notice of termination is allowed, even without the requirement specified in section 626, if the person 

obliged to perform services, without being in a permanent service relationship with fixed earnings, 

must perform services of a higher nature with which people are customarily entrusted on the basis of 

special trust. 

(2) The person obliged to perform services may only give notice in such a manner that the person 

entitled to services can obtain the services elsewhere, unless there is a compelling reason for untimely 

notice of termination. If he should give notice in untimely fashion without such cause, then he must 

compensate the person entitled to services for damage arising from this. 
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Section 628 
Partial remuneration and damages in case of termination without notice 

(1) If after commencement of performance of the service, the service relationship is terminated on the 

ground of section 626 or 627, then the person obliged to perform services may demand a part of his 

remuneration corresponding to his services performed thus far. If he gives notice without being 

prompted to do so by action of the other party in breach of contract, or if he should prompt termination 

by the other party by his own action in breach of contract, then he has no claim to the remuneration to 

the extent that his previous services are of no interest to the other party as a result of the notice of 

termination. If remuneration is paid in advance for a later period of time, then the person obliged must 

reimburse it under the provisions of section 346 or, if notice of termination is given by reason of a 

circumstance for which he is not responsible, under the provisions on the return of unjust enrichment. 

(2) If notice of termination is prompted by the conduct of the other party in breach of contract, then the 

other party is obliged to compensate the damage arising from the dissolution of the service 

relationship. 

Section 629 
Time off for search for employment 

After the termination of a permanent service relationship, the person entitled to services must grant the 

person obliged, on demand, reasonable time to seek another service relationship. 

Section 630 
Duty to provide a reference 

Upon the termination of a permanent service relationship, the person obliged may demand from the 

other party a written reference on the service relationship and its duration. The reference must extend, 

on demand, to the services performed and conduct in service. The reference may not be provided in 

electronic form. If the person obliged is an employee, section 109 of the Trade Code 

[Gewerbeordnung] applies. 
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Title 9 

Contract to produce a work and similar contracts 

Subtitle 1 

Contract to produce a work 

Section 631 
Typical contractual duties in a contract to produce a work 

(1) By a contract to produce a work, a contractor is obliged to produce the promised work and the 

customer is obliged to pay the agreed remuneration. 

(2) The subject matter of a contract to produce a work may be either the production or alteration of a 

thing or another result to be achieved by work or by a service. 

Section 632 
Remuneration 

(1) Remuneration for work is deemed to be tacitly agreed if the production of the work, in the 

circumstances, is to be expected only in return for remuneration. 

(2) If the amount of remuneration is not specified, then if a tariff exists, the tariff remuneration is 

deemed to be agreed; if no tariff exists, the usual remuneration is deemed to be agreed. 

(3) In case of doubt, remuneration is not to be paid for a cost estimate. 

Section 632a 
Part payments 

(1) The contractor may demand a part payment from the customer for work carried out in accordance 

with the contract in the amount in which the customer has received an increased value by virtue of the 

work. The part payment may not be refused because of minor defects. Section 641 (3) applies with the 

necessary modifications. The work must be documented by a list which must facilitate a rapid, secure 

evaluation of the work. Sentences 1 to 4 also apply to required materials or building components that 

are supplied or specially prepared and made available if ownership of the materials or building 

components is transferred to the customer or an appropriate security is provided for this, at his option. 

(2) If the subject-matter of the contract is the construction or conversion of a house or comparable 

building and at the same time entails an obligation incumbent on the contractor to assign to the 

customer ownership of the plot of land or to establish or assign a hereditary building right, part 

payments may only be demanded insofar as they have been agreed in accordance with an ordinance 

based on Article 244 of the Introductory Act to the Civil Code. 
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(3) If the customer is a consumer, and if the subject-matter of the contract is the construction or 

conversion of a house or comparable building, the customer must be given a security amounting to 

five percent of the remuneration claim on effecting the first part payment for the correct implementation 

of the work without major defects. If the remuneration claim increases by more than ten percent as a 

result of amendments to or supplements of the contract, the customer is to be given a further security 

of five percent of the additional remuneration claim on effecting the next part payment. At the request 

of the contractor, the security is to be provided by retention such that the customer retains the part 

payments up to the total amount of the security owed. 

(4) Securities in accordance with this provision may also be provided by means of a guarantee or 

other payment undertaking by a financial institution or credit insurer entitled to operate in the scope of 

application of this Code. 

Section 633 
Material defects and legal defects 

(1) The contractor must procure the work for the customer free of material defects and legal defects. 

(2) The work is free of material defects if it is of the agreed quality. To the extent that the quality has 

not been agreed, the work is free from material defects 

 1. if it is suitable for the use envisaged in the contract, or else 

 2. if it is suitable for the customary use and is of a quality that is customary in works of the same 

type and that the customer may expect in view of the type of work. 

It is equivalent to a material defect if the contractor produces a work that is different from the work 

ordered or too small an amount of the work. 

(3) The work is free of legal defects if third parties, with regard to the work, either cannot assert any 

rights against the customer or can assert only such rights as are taken over under the contract. 

Section 634 
Rights of the customer in the case of defects 

If the work is defective, the customer, if the requirements of the following provisions are met and to the 

extent not otherwise specified, may 

 1. under section 635, demand cure, 

 2. under section 637, remedy the defect himself and demand reimbursement for required 

expenses, 

 3. under sections 636, 323 and 326 (5), withdraw from the contract or under section 638, reduce 

payment, and 

 4. under sections 636, 280, 281, 283 and 311a, demand damages, or under section 284, 

demand reimbursement of futile expenditure. 
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Section 634a 
Limitation of claims for defects 

(1) The claims cited in section 634 nos. 1, 2 and 4 are statute-barred 

 1. subject to no. 2, in two years in the case of a work whose result consists in the manufacture, 

maintenance or alteration of a thing or in the rendering of planning or monitoring services for this 

purpose, 

 2. in five years in the case of a building and in the case of a work whose result consists in the 

rendering of planning or monitoring services for this purpose, and 

 3. apart from this, in the regular limitation period. 

(2) In the cases of subsection (1) nos. 1 and 2, limitation begins on acceptance. 

(3) Notwithstanding subsection (1) nos. 1 and 2, and subsection (2), claims are statute-barred in the 

standard limitation period if the contractor fraudulently concealed the defect. However, in the case of 

subsection (1) no. 2, claims are not statute-barred before the end of the period specified there. 

(4) The right of withdrawal referred to in section 634 is governed by section 218. Notwithstanding the 

ineffectiveness of withdrawal under section 218 (1), the customer may refuse to pay the remuneration 

to the extent that he would be entitled to do so by reason of the withdrawal. If he uses this right, the 

contractor may withdraw from the contract. 

(5) Section 218 and subsection (4) sentence 2 above apply with the necessary modifications to the 

right to reduce the price specified in section 634. 

Section 635 
Cure 

(1) If the customer demands cure, then the contractor may, at his option, remedy the defect or produce 

a new work. 

(2) The contractor must bear the expenditure necessary for cure, including, without limitation, 

transport, workmen’s travel, work and materials costs. 

(3) The contractor may refuse cure, without prejudice to section 275 (2) and (3), if it is only possible at 

disproportionate cost. 

(4) If the contractor produces a new work, he may demand from the customer return of the defective 

work in accordance with sections 346 to 348. 

Section 636 
Special provisions on withdrawal and damages 

Except in the cases of sections 281 (2) and 323 (2), there is no need for a period to be set even if the 

contractor refuses cure under section 635 (3) or if cure has failed or cannot be reasonably expected of 

the customer. 
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Section 637 
Self-help 

(1) If there is a defect in the work, the customer may, after the expiry without result of a reasonable 

period specified by him for cure, remedy the defect himself and demand reimbursement of the 

necessary expenses, unless the contractor rightly refuses cure. 

(2) Section 323 (2) applies with the necessary modifications. A period of time need not be specified 

even if cure has failed or cannot reasonably be expected of the customer. 

(3) The customer may demand from the contractor advance payment of the expenses necessary to 

remedy the defect. 

Section 638 
Reduction of price 

(1) Instead of withdrawal from the contract, the customer may reduce the remuneration by declaration 

to the contractor. The ground for exclusion under section 323 (5) sentence 2 does not apply. 

(2) If the customer or the contractor consists of more than one person, reduction of price may be 

declared only by or to all of them. 

(3) In the case of reduction of price, the payment is to be reduced in the proportion which, at the time 

when the contract was entered into, the value of the work in a state free of defects would have had to 

the actual value. To the extent necessary, the price reduction is to be established by appraisal. 

(4) If the customer has paid more than the reduced remuneration, the contractor must reimburse the 

surplus. Section 346 (1) and section 347 (1) apply with the necessary modifications. 

Section 639 
Exclusion of liability 

The contractor may not rely on an agreement by which the rights of the customer with regard to a 

defect are excluded or restricted, insofar as the contractor fraudulently concealed the defect or gave a 

guarantee for the quality of the work. 

Section 640 
Acceptance 

(1) The customer is obliged to accept the work produced in conformity with the contract, except to the 

extent that, in view of the quality of the work, acceptance is excluded. Acceptance may not be refused 

by reason of trivial defects. It is equivalent to acceptance if the customer does not accept the work 

within a reasonable period of time specified for him by the contractor, although he is under a duty to do 

so. 

(2) If the customer accepts a defective work under subsection (1) sentence 1, even though he knows 

of the defect, he only has the rights designated in section 634 nos. 1 to 3 if he reserves his rights with 

regard to the defect when he accepts the work. 
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Section 641 
Due date of remuneration 

(1) The remuneration must be paid upon acceptance of the work. If the work is to be accepted in parts 

and the remuneration for the individual parts is specified, then the remuneration is to be paid for each 

part when it is accepted. 

(2) The remuneration of the contractor for a work whose production the customer has promised to a 

third party is due at the latest 

 1. to the extent that the customer has received from the third party his remuneration or parts of 

his remuneration for the production of the promised work, 

2. to the extent that the work of the customer has been accepted by the third party or is deemed 

to have been accepted, or 

 3. to the extent that the contractor has unsuccessfully set the customer a suitable deadline for 

information on the circumstances referred to in Nos. 1 and 2. 

If the customer has given the third party security on account of possible defects of the work, sentence 

1 applies only if the contractor gives the customer an appropriate security. 

(3) If the customer may demand remedy of a defect, he may, after becoming due, refuse to pay a 

reasonable portion of the remuneration; twice the costs necessary to remedy the defect are 

appropriate as a rule. 

(4) If the remuneration is assessed in money, the customer must pay interest on it from the 

acceptance of the work on, except to the extent that remuneration is deferred. 

Section 641a 

(repealed) 

Section 642 
Collaboration by the customer 

(1) If, in the production of the work, an act by the customer is necessary, then the contractor may 

demand reasonable compensation if the customer, by failing to perform the act, is in default of 

acceptance. 

(2) The amount of compensation is assessed on the one hand on the basis of the duration of the 

default and the amount of the agreed remuneration, and on the other hand on the basis of what 

expenses the contractor saves or what the contractor can earn by employing his working capacity 

elsewhere. 
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Section 643 
Termination for failure to collaborate 

In the case of section 642, the contractor is entitled to give the customer a reasonable period of time 

for making up for the act to be performed by declaring that he will terminate the contract if the act is 

not undertaken by the end of the period of time. The contract is deemed to be cancelled if the act is 

not made up for by the end of the period of time. 

Section 644 
Allocation of risk 

(1) The contractor bears the risk until acceptance of the work. If the customer is in default of 

acceptance, then the risk passes to him. The contractor is not liable for any accidental destruction or 

accidental deterioration of the materials supplied by the customer. 

(2) If, at the demand of the customer, the contractor ships the work to a place other than the place of 

performance, then the provisions of section 447 governing purchase apply with the necessary 

modifications. 

Section 645 
Responsibility of the customer 

(1) If the work, before acceptance, is destroyed or deteriorates or becomes impracticable as the result 

of a defect in the materials supplied by the customer or as the result of an instruction given by the 

customer for the carrying out of the work, without a circumstance for which the contractor is 

responsible contributing to this, then the contractor may demand a part of the remuneration that 

corresponds to the work performed and reimbursement of those expenses not included in the 

remuneration. The same applies if the contract is cancelled under section 643. 

(2) A more extensive liability of the customer for fault is unaffected. 

Section 646 
Completion in lieu of acceptance 

If acceptance is excluded due to the quality of the work, then, in the cases of sections 634a (2) and 

641, 644 and 645, completion of the work takes the place of acceptance. 

Section 647 
Security right of the contractor 

For his claims under the contract, the contractor has a security right over the movable things of the 

customer that he has produced or repaired if they have come into his possession during the 

production or for the purpose of repair. 
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Section 648 
Mortgage of a building contractor 

(1) The contractor for a building or an individual part of a building may demand, for satisfaction of his 

claims under the contract, that a mortgage over the building plot of the customer is granted. If the work 

is not yet completed, then he may demand that a mortgage is granted for a portion of the remuneration 

corresponding to the work performed and for expenses not included in the remuneration. 

(2) The owner of a shipyard, for his claims in relation to the building or repair of a ship, may demand to 

be granted a ship mortgage over the ship under construction or ship of the customer; subsection (1) 

sentence 2 applies with the necessary modifications. Section 647 does not apply. 

Section 648a 
Builder’s security 

(1) A contractor for a building, outdoor facilities or a part thereof may demand a security from the 

customer for the remuneration also agreed in additional commissions and not yet paid , including 

associated incidental claims, which are to be estimated at ten per cent of the remuneration claim to be 

secured. Sentence 1 also applies to the same degree to claims replacing the remuneration. The claim 

of the contractor for a security is not ruled out by the customer being able to demand fulfilment or 

having accepted the work. Claims with which the customer is able to offset against the contractors 

right to remuneration are disregarded when calculating the remuneration unless they are non-

contentious or have been ascertained with the force of law. The security is to be deemed sufficient 

even if the provider of the security reserves the right to revoke his promise, in case of substantial 

deterioration of the financial circumstances of the customer, with effect for claims to remuneration for 

building work that the contractor has not yet performed when the declaration of revocation is received. 

(2) The security may also be provided by means of a guarantee or other promise of payment by a 

banking institution or credit insurer authorised to conduct business operations within the area of 

application of this Code. The banking institution or credit insurer may only make payments to the 

contractor to the extent that the customer recognises the claim of the contractor to remuneration or 

has been ordered by a provisionally enforceable judgment to pay the remuneration and the 

requirements are met under which execution of judgment may be commenced. 

(3) The contractor must pay to the customer the customary costs of provision of security up to a 

maximum amount of two per cent per year. This does not apply to the extent that the security must be 

maintained because of objections of the customer to the remuneration claim of the contractor and the 

objections turn out to be unfounded. 
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(4) To the extent that the contractor has obtained a security for his claim to remuneration under 

subsections (1) and (2), the claim to be granted a mortgage under section 648 (1) is excluded. 

(5) If the contractor has unsuccessfully set the customer a suitable deadline to provide the security in 

accordance with subsection (1), the contractor may refuse to carry out the work or may terminate the 

contract. If he terminates the contract, the contractor is also entitled to claim the agreed remuneration; 

he must however allow set-off of the expenses he saves as a result of cancelling the contract or 

acquires or wilfully fails to acquire from other use of his labour. There is a presumption that the 

contractor is accordingly entitled to five percent of the remuneration accounted for by the part of the 

work not yet provided. 

(6) The provisions of subsections (1) to (5) are not applicable if the customer 

 1. is a legal person under public law or a special fund under public law with regard to the 

property of which insolvency proceedings are not permissible, or 

2. is a natural person and is having the construction work done to build or repair a one-family 

house with or without a self-contained apartment attached. 

Sentence 1 No. 2 does not apply if the construction project is looked after by a construction agent 

authorised to dispose of the financial resources of the customer. 

(7) Any agreement deviating from the provisions of subsections (1) to (5) above is ineffective. 

Section 649 
Right of termination of the customer 

The customer may terminate the contract at any time up to completion of the work. If the customer 

terminates the contract, then the contractor is entitled to demand the agreed remuneration; however, 

he must allow set-off of the expenses he saves as a result of cancelling the contract or acquires or 

wilfully fails to acquire from other use of his labour. There is a presumption that the contractor is 

accordingly entitled to five percent of the remuneration accounted for by the part of the work not yet 

provided. 

Section 650 
Cost estimate 

(1) If the contract is based on a cost estimate without the contractor guaranteeing the accuracy of the 

estimate and if it turns out that the work cannot be carried out without substantially exceeding the 

estimate, then the contractor is only entitled, if the customer terminates the contract for this reason, to 

the claim specified in section 645 (1). 

(2) If such exceeding of the estimate is to be expected, then the contractor must notify the customer of 

this without undue delay. 
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Section 651 
Application of sale of goods law*) 

The provisions of sale of goods law are applicable to a contract dealing with the supply of movable 

things to be produced or manufactured. Section 442 (1) sentence 1 also applies to these contracts if 

the defect is caused by the material supplied by the customer. To the extent that the movable things to 

be produced or manufactured are not fungible things, sections 642, 643, 645, 649 and 650 apply, 

subject to the proviso that the applicable point of time under sections 446 and 447 takes the place of 

acceptance. 
*) Official note: This provision serves to implement Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 

aspects of the sale of consumer goods and associated guarantees (OJ L 171, p. 12). 

Subtitle 2 

Package travel contract*) 

*) Official note: This subtitle serves to implement Council Directive 90/314/EEC of the European Parliament and of the Council of 13 June 1990 on 

package travel, package holidays and package tours (OJ L 158, p. 59). 

Section 651a 
Typical contractual duties in a package travel contract 

(1) By a package travel contract, a travel organiser is obliged to render for the traveller a complete set 

of travel services (travel package) for the traveller. The traveller is obliged to pay the travel organiser 

the agreed price for the travel package. 

(2) A declaration that the only contracts being arranged are contracts with the persons who are to 

carry out the individual travel services (service providers) will be disregarded if the other 

circumstances create the impression that the party making the declaration is performing the 

contractually provided travel services on his own responsibility. 

(3) The travel organiser must provide the traveller with a document on the package travel contract 

(travel confirmation) when the contract is entered into or without undue delay after the contract is 

entered into. The travel confirmation and a brochure provided by the travel organiser must include the 

information specified in the statutory order made under Article 238 of the Introductory Act to the Civil 

Code [Einführungsgesetz zum Bürgerlichen Gesetzbuch]. 

(4) The travel organiser may only increase the travel price if this is provided for in the contract with 

precise information on the calculation of the new price and if in doing this he is taking into account an 

increase in transport costs, charges for specific services, port or airport fees or a change in the foreign 

exchange rates relating to the travel package in question. A price increase demanded after the 

twentieth day prior to the agreed date of departure is ineffective. Section 309 no. 1 remains 

unaffected. 
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(5) The travel organiser must declare a change in the travel price under subsection (4), an admissible 

change of an essential travel service or an admissible cancellation of the travel package to the 

traveller without undue delay after being informed of the reason for change or the cancellation. In the 

event of an increase in the travel package price by more than five per cent or of a substantial change 

of an essential travel service, the traveller may withdraw from the contract. He may instead, just as in 

the case of a cancellation of the travel package by the travel organiser, demand to be able to 

participate in another travel package of at least equivalent value if the travel organiser is in a position 

to offer such a travel package from his programme without any extra charge to the traveller. The 

traveller must assert these rights to the travel organiser without undue delay after the declaration by 

the travel organiser. 

Section 651b 
Transfer of contract 

(1) Until the commencement of the travel package, the traveller may demand that a third party takes 

over the rights and duties under the package travel contract in his place. The travel organiser may 

object to such taking over of the contract by a third party if the third party does not satisfy the specific 

travel requirements or if the participation of the third party is contrary to statutory regulations or official 

orders. 

(2) If a third party takes over the contract, then the third party and the traveller are liable to the travel 

organiser as joint and several debtors for the travel price and any extra charges incurred by the third 

party taking over the contract. 

Section 651c 
Relief 

(1) The travel organiser is obliged to provide the travel package in such a way that it has the warranted 

characteristics and is not impaired by faults that cancel or reduce its value or its suitability for the 

customary use or the use assumed under the contract. 

(2) If the travel package is not of this quality, then the traveller may demand relief. The travel organiser 

may refuse the relief if it requires disproportionate expense. 

(3) If the travel organiser does not provide relief within a reasonable period of time set by the traveller, 

then the traveller may himself provide relief and demand reimbursement of the required expenses. A 

period of time need not be specified if the travel organiser refuses relief or if immediate relief is 

required by a particular interest of the traveller. 
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Section 651d 
Reduction of price 

(1) If the travel package is defective within the meaning of section 651c (1), then the travel package 

price is reduced for the duration of the defect subject to the provisions of section 638 (3). Section 638 

(4) applies with the necessary modifications. 

(2) The reduction of price is not made to the extent that the traveller culpably fails to make notification 

of the defect. 

Section 651e 
Termination for defect 

(1) If the travel package is substantially impaired as a result of a defect of the type referred to in 

section 651c, the traveller may terminate the contract. The same applies if he cannot reasonably be 

expected to accept the travel package due to such a defect for a compelling reason discernible to the 

travel organiser. 

(2) Termination is only admissible if the travel organiser has let a reasonable period of time set by the 

traveller pass without providing relief. A period of time need not be specified if the relief is impossible 

or is refused by the travel organiser or if immediate termination of the contract is required by a 

particular interest of the traveller. 

(3) If the contract is terminated, then the travel organiser loses his claim to the agreed package price. 

However, he may demand compensation to be assessed under section 638 (3) for travel services 

already provided or yet to be provided in order to bring the travel package to an end. This does not 

apply to the extent that the traveller has no more interest in these services as the result of the 

cancellation of the contract. 

(4) The travel organiser is obliged to take measures necessitated by cancellation of the contract, 

including without limitation, if the contract includes return transport, to transport the traveller back. 

Extra costs are borne by the travel organiser. 

Section 651f 
Damages 

(1) Notwithstanding any reduction of price or notice of termination, the traveller may demand damages 

for nonperformance unless the defect in the travel package resulted from a circumstance for which the 

travel organiser is not responsible. 

(2) If the travel package is made impossible or significantly impaired, then the traveller may also 

demand appropriate compensation in money for holiday leave spent to no avail. 
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Section 651g 
Cut-off period; limitation 

(1) Claims under sections 651c to 651f must be asserted by the traveller to the travel organiser within 

one month of the contractually provided end of the travel package. Section 174 is not applicable. After 

the end of the period of time, the traveller may only assert claims if he was prevented from complying 

with the period of time through no fault of his own. 

(2) Claims by the traveller under sections 651c to 651f are subject to a two-year limitation period. The 

limitation period commences on the day on which the travel package was to end under the contract. 

Section 651h 
Admissible limitation of liability 

(1) The travel organiser may, by agreement with the traveller, limit his liability for damage that does not 

constitute bodily injuries to three times the package price 

 1. to the extent that damage suffered by the traveller was caused neither intentionally nor with 

gross negligence or 

 2. to the extent that the travel organiser is responsible for damage suffered by the traveller 

merely due to the fault of a service provider. 

(2) If international agreements or statutory provisions based on international agreements apply to 

travel services to be rendered by a service provider and provide that a claim for damages is incurred 

or may be asserted only under certain conditions or with certain restrictions or is barred under certain 

conditions, then the travel organiser may also invoke this in relation to the traveller. 

Section 651i 
Withdrawal prior to commencement of travel 

(1) Prior to commencement of travel, the traveller may withdraw from the contract at any time. 

(2) If the traveller withdraws from the contract , then the travel organiser loses his claim to the agreed 

package price. He may, however, demand appropriate compensation. The amount of such 

compensation is determined by the price of the travel package minus the value of the expenses saved 

by the travel organiser and what he can gain by alternative deployment of the travel services. 

(3) In the contract, for each type of travel package, taking into account the customarily saved 

expenses and the customary potential savings from alternative deployment of the travel services, a 

percentage of the package price may be specified as compensation. 
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Section 651j 
Termination due to force majeure 

(1) If the travel package is substantially obstructed, jeopardised or impaired as the result of force 

majeure not foreseeable when the contract was entered into, then both the travel organiser and the 

traveller may terminate the contract merely under this provision. 

(2) If the contract is terminated under subsection (1), then the provisions of section 651e (3) sentences 

1 and 2 and 651e (4) sentence 1 apply. Extra costs for return transport are to be borne by the parties 

one-half each. Apart from this, extra costs are borne by the traveller. 

Section 651k 
Guarantee; payment 

(1) The travel organiser must guarantee that the traveller is reimbursed 

 1. the price of the travel package paid to the extent that travel services fail to materialise due to 

insolvency or the commencement of insolvency proceedings relating to the assets of the travel 

organiser, and 

 2. necessary expenses incurred by the traveller for return travel due to insolvency or the 

commencement of insolvency proceedings relating to the assets of the travel organiser. 

The duties under sentence 1 may only be performed by the travel organiser 

 1. by means of an insurance policy taken out with an insurance company authorised to conduct 

business operations within the area of application of this Code, or 

 2. by the promise of payment of a banking institution authorised for business operations within 

the area of application of this Code. 

(2) The insurer or the banking institution (customer finance guarantor) may limit its liability for the total 

amounts to be reimbursed by it in one year to 110 million euros. If the total of the amounts to be 

reimbursed by a customer finance guarantor under this law in one year exceed the maximum amounts 

stated in sentence 1, then the individual reimbursement claims will be reduced in the ratio of their total 

amount to the maximum amount. 
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(3) To discharge his duty under subsection (1), the travel organiser must provide the traveller with a 

direct claim on the customer finance guarantor and must evidence it by handing over a confirmation 

(guarantee certificate) issued by the customer finance guarantor or at its behest. The customer finance 

guarantor may not invoke, in relation to a traveller to whom a guarantee certificate has been handed 

out, either objections under the customer finance guarantor contract or the fact that the guarantee 

certificate was only issued after termination of the customer finance guarantor contract. In the cases 

referred to in sentence 2, the claim of the traveller against the travel organiser passes to the customer 

finance guarantor to the extent that the latter satisfies the claim of the traveller. A travel agent is under 

a duty to the traveller to check the validity of the guarantee certificate when he hands it over to the 

traveller. 

(4) The travel organiser and the travel agent may only demand or accept payments towards the 

package price from the traveller prior to the end of the travel package if a guarantee certificate has 

been given to the traveller. A travel agent is deemed to be authorised by the travel organiser to accept 

payments towards the package price if he hands over a guarantee certificate or if other circumstances 

attributable to the travel organiser show that he has been entrusted by the travel organiser to 

negotiate travel contracts on his behalf. This does not apply if acceptance of payments by the travel 

agent is excluded in relation to the traveller in a conspicuous form. 

(5) If, at the time when the contract is entered into, the travel organiser has his principal place of 

business in another Member State of the European Communities or in another contracting state to the 

Agreement on the European Economic Area, then the travel organiser also discharges his duties 

under subsection (1) if he gives the traveller security in compliance with the provisions of the other 

state and if those provisions satisfy the requirements of subsection (1) sentence 1. Subsection (4) 

applies subject to the proviso that the provision of security must be evidenced to the traveller. 

(6) Subsections (1) to (5) do not apply if 

 1. the travel organiser only organises travel occasionally and outside his commercial activities, 

 2. the travel package does not last longer than twenty-four hours, does not include an overnight 

stay and the package price does not exceed seventy-five euros, 

 3. the travel organiser is a legal person under public law whose assets may not be the object of 

insolvency proceedings. 
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Section 651l 
Exchange student stays 

(1) The provisions below apply to a package travel contract dealing with a stay of an exchange student 

with a host family in another state (host country), lasting at least three months and coupled with 

regular attendance at a school. They only apply to a package travel contract dealing with a shorter 

exchange student stay (sentence 1), or with a stay with a host family in the host country coupled with 

the organised conduct of a traineeship, if this has been agreed. 

(2) The travel organiser is obliged 

 1. to ensure lodging, supervision and care for the exchange student in a host family that are 

appropriate according to the conditions in the guest country with the cooperation of the exchange 

student and 

 2. to create the necessary conditions for regular school attendance by the exchange student in 

the host country. 

(3) If the traveller withdraws prior to the start of the travel package, section 651i (2) sentences 2 and 3 

and (3) are not applicable if the travel organiser has not informed him at least two weeks prior to the 

start of the travel package at all events of 

 1. the name and address of the host family specified for the exchange student after his arrival, 

and 

 2. the name and accessibility of a contact person in the host country from whom assistance may 

also be demanded, 

and appropriately prepared him for the stay. 

(4) The traveller may terminate the contract at any time prior to the start of the travel package. If the 

traveller gives notice, then the travel organiser is entitled to demand the agreed package price minus 

the expenses saved. The travel organiser is obliged to take the measures necessitated by termination 

of the contract, in particular, without limitation, if the contract includes return transport, transporting the 

exchange student back home. Extra costs are borne by the traveller. The sentences above do not 

apply if the traveller may give notice in accordance with sections 651e or 651j. 

Section 651m 
Deviating agreements 

Subject to sentence 2, no deviation may be made from the provisions of sections 651a to 651l to the 

disadvantage of the traveller. The limitation specified in section 651g (2) may be relaxed, but not, prior 

to notification to the travel organiser of a defect, if the agreement results in a limitation of less than one 

year from the beginning of the period of limitation set in section 651g (2) sentence 2. 
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Title 10 

Brokerage contract 

Subtitle 1 

General provisions 

Section 652 
Accrual of fee claim 

(1) A person who promises a brokerage fee for evidence of the opportunity to enter into a contract or 

for negotiating a contract is obliged to pay the fee only if the contract comes into existence as a result 

of the evidence or as a result of the negotiation of the broker. If the contract is entered into subject to a 

condition precedent, the brokerage fee may only be demanded if the condition is fulfilled. 

(2) The broker is only to be reimbursed for expenses if this has been agreed. This also applies even if 

the contract does not come about. 

Section 653 
Brokerage fee 

(1) A brokerage fee is deemed to have been tacitly agreed if in the circumstances the task entrusted to 

the broker can only be expected for remuneration. 

(2) If the amount of remuneration is not specified, then if a tariff exists, the tariff rate of remuneration is 

deemed to have been agreed; if no tariff exists, the customary fee is deemed to have been agreed. 

Section 654 
Forfeiture of the fee claim 

The claim to a brokerage fee and reimbursement of expenses are excluded if the broker, contrary to 

the contents of the contract, also worked for the other party. 

Section 655 
Reduction of the brokerage fee 

If a disproportionately high brokerage fee has been agreed for the evidence of an opportunity to enter 

into a service contract or for negotiating such a contract, then it may, on the application of the party 

owing it, be reduced to the appropriate amount by court decision. Reduction of the fee is excluded 

after it has been paid. 
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Subtitle 2 

Loan brokerage contract between an entrepreneur and a consumer 

Section 655a 
Loan brokerage contract 

A contract by which an entrepreneur agrees for a fee to broker a consumer loan contract or to give the 

consumer evidence of an opportunity to enter into a consumer loan contract is governed, subject to 

sentence 2, by the following provisions. This does not apply to the extent specified in section 491 (2). 

Section 655b 
Written form 

(1) The loan brokerage contract must be in writing. The contract, subject to other duties to provide 

information, must in particular, without limitation, state the fee of the loan broker as a percentage of 

the loan; if the loan broker has agreed remuneration with the entrepreneur too, this remuneration must 

also be stated. The contract may not be linked to the application for the loan to be granted. The loan 

broker must notify the consumer in text form of the contents of the contract. 

(2) A loan brokerage contract that does not satisfy the requirements of subsection (1) sentences 1 to 3 

is void. 

Section 655c 
Remuneration 

The consumer is only obliged to pay the fee if as the result of the negotiation by or evidence from the 

loan broker the loan is granted to the consumer and the loan has been paid out to the consumer and 

revocation by the consumer under section 355 is no longer possible. To the extent that, with the 

knowledge of the loan broker, the consumer loan contract is intended for the early repayment of 

another loan (debt rescheduling), a claim to remuneration arises only if the effective annual rate of 

interest or the initial effective annual rate of interest is not increased; when the effective or initial 

effective annual rate of interest for the loan to be repaid is calculated, any possible brokerage costs 

are disregarded. 

Section 655d 
Ancillary payment 

For services that are linked to negotiating the consumer loan contract or giving evidence of an 

opportunity to enter into a consumer loan contract, the loan broker may not agree any payment except 

for remuneration in accordance with section 655c sentence 1. However, it may be agreed that the loan 

broker is reimbursed necessary expenses that were incurred. 
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Section 655e 
Deviating agreements, application to founders of new businesses 

(1) Deviation from the provisions of this subtitle to the disadvantage of the consumer is not allowed. 

The provisions of this subtitle apply even if they are circumvented by other constructions. 

(2) This subtitle also applies to loan brokerage contracts between an entrepreneur and a founder of a 

new business within the meaning of section 507. 

Subtitle 3 

Marriage broking 

Section 656 
Marriage broking 

(1) No obligation is established by promising a fee for giving evidence of an opportunity to contract a 

marriage or for acting as a broker in arranging a marriage. What has been paid on the basis of such a 

promise may not be claimed back on the grounds that there was no obligation. 

(2) These provisions also apply to an agreement by which the other party has entered into an 

obligation in relation to the broker for the purpose of fulfilling the promise, including without limitation to 

an acknowledgement of a debt. 

Title 11 

Promise of a reward 

Section 657 
Binding promise 

Anyone offering by means of public announcement a reward for undertaking an act, including without 

limitation for producing an outcome, is obliged to pay the reward to the person who has undertaken 

the act, even if that person did not act with a view to the promise of a reward. 

Section 658 
Revocation 

(1) The promise of a reward may be revoked until the act is undertaken. Revocation is only effective if 

it is announced in the same way as the promise of a reward was or if it occurs by means of a special 

announcement. 

(2) Revocability may be waived in the promise of a reward; in cases of doubt, a waiver may be seen in 

the setting of a period of time for undertaking the act. 
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Section 659 
Act undertaken more than once 

(1) If an act for which a reward has been promised is undertaken more than once, then the reward is 

due to the person who undertook the act first. 

(2) If the act has been undertaken simultaneously by more than one person, then each is entitled to an 

equal portion of the reward. Where the reward cannot be shared due to its quality, or if, according to 

the terms of the promise of a reward, only one person is to be given the reward, then the matter is 

decided by drawing lots. 

Section 660 
Collaboration by more than one person 

(1) If more than one person has contributed to an outcome for which the reward is promised, then the 

person promising the reward must apportion the reward at his reasonably exercised discretion, taking 

into account the contribution of each one to the outcome. The apportionment is not mandatory if it is 

evidently inequitable; in such a case the matter is decided by court decision. 

(2) If the apportionment by the person promising the reward is not recognised as binding by one of 

those concerned, then the person promising the reward is entitled to refuse fulfilment until those 

concerned have settled the dispute on their entitlement among themselves; each of them may demand 

that the reward is deposited for all of them. 

(3) The provision of section 659 (2) sentence 2 applies. 

Section 661 
Prize competition 

(1) The promise of a reward relating to a prize competition is only valid if a period of time is set for 

submission of entries in the announcement. 

(2) The decision on whether an entry submitted within the period of time meets the requirements of the 

promise of a reward or which entry among more than one is to be given preference, is to be made by 

the person designated in the promise of a reward or, where such a person is lacking, by the person 

promising the reward. The decision is binding on the participants. 

(3) In the case of entries of equal merit, the provisions of section 659 (2) are applicable to awarding 

the prize. 

(4) The person promising the reward may only transfer ownership of the work if he has stipulated in 

the promise of a reward that the transfer is to occur. 
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Section 661a 
Promises of prizes 

An entrepreneur who sends promises of prizes or comparable announcements to consumers and 

creates the impression through the design of such mailings that the consumer has won a prize must 

give the consumer that prize. 

Title 12 

Mandate and contract for the management of the affairs of another 

Subtitle 1 

Mandate 

Section 662 
Typical contractual duties in a mandate 

By accepting a mandate, the mandatary agrees to carry out a transaction entrusted to him by the 

mandator for the mandator gratuitously. 

Section 663 
Duty to notify when rejecting 

A person who is officially appointed to perform certain transactions or who has publicly offered to do 

so is obliged, when he does not accept a mandate to perform such transaction, to notify the mandator 

of the refusal without undue delay. The same applies if someone has offered to perform certain 

transactions in regard to the mandator. 

Section 664 
Non-transferability; liability for assistants 

(1) In case of doubt the mandatary may not transfer the performance of the mandate to a third party. If 

the transfer is permitted, then he is only liable for fault in connection with the transfer. He is liable 

under section 278 for fault on the part of an assistant. 

(2) In case of doubt, a claim to the performance of the mandate is not transferable. 

Section 665 
Deviation from instructions 

The mandatary is entitled to deviate from the instructions of the mandator if he may assume in the 

circumstances that the mandator would approve of such deviation if he were aware of the factual 

situation. The mandatary must make notification to the mandator prior to such deviation and must wait 

for the decision of the latter unless postponement entails danger. 

Section 666 
Duty of information and duty to render account 

The mandatary is obliged to provide the mandator with the required reports, and on demand to provide 

information on the status of the transaction and after carrying out the mandate to render account for it. 
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Section 667 
Duty to return 

The mandatary is obliged to return to the mandator everything he receives to perform the mandate 

and what he obtains from carrying out the transaction. 

Section 668 
Interest on money spent 

If the mandatary spends money for himself that he must return to the mandator or spend for the 

mandator, then he is obliged to pay interest on it from the time of spending onwards. 

Section 669 
Duty of advance payment 

For expenses necessary to perform the mandate, the mandator must upon demand make advance 

payment to the mandatary. 

Section 670 
Reimbursement of expenses 

If the mandatary, for the purpose of performing the mandate, incurs expenses that he may consider to 

be necessary in the circumstances, then the mandator is obliged to make reimbursement. 

Section 671 
Revocation; termination 

(1) The mandate may be revoked by the mandator at any time and may be terminated by the 

mandatary at any time. 

(2) The mandatary may only give notice in such a manner that the mandator can make other 

arrangements for the transaction to be carried out, unless there is a compelling reason for premature 

termination. If he gives premature notice of termination without such a compelling reason, then he 

must compensate the mandator for the damage thus incurred. 

(3) If there is a compelling reason, then the mandatary is entitled to terminate the mandate even if he 

has waived the right of termination. 

Section 672 
Death or incapacity to contract of the mandator 

In case of doubt, a mandate is not extinguished by the death or incapacity to contract of the mandator. 

If the mandate is extinguished, then, if postponement entails danger, the mandatary must continue to 

carry out the transaction transferred until the heir or the legal representative of the mandator can make 

other arrangements for the transaction to be carried out; to this extent, the mandate is deemed to 

continue. 
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Section 673 
Death of the mandatary 

In case of doubt, the mandate is extinguished on the death of the mandatary. If the mandate is 

extinguished, then the heir of the mandatary must notify the mandator of the death without undue 

delay and, if postponement entails danger, must continue carrying out the transaction entrusted to him 

until the mandator can make other arrangements for the agency business; in this respect, the mandate 

is deemed to continue. 

Section 674 
Legal fiction of continuation 

If the mandate is extinguished in any other way than by revocation, then it is still deemed to continue 

for the benefit of the mandatary until the mandatary obtains knowledge of the extinction or ought to 

have knowledge. 

Subtitle 2 

Contract for the management of the affairs of another*) 

*) Official note:This subtitle serves to implement 1. Directive 97/7/EC of the European Parliament and of the Council of 27 January 1997 on cross-

border credit transfers (OJ L 43 of 14 February 1997, p. 25), 2. Articles 3 to 5 of Directive 98/26/EC of the European Parliament and of the Council of 

19 May 1998 on settlement finality in payment and securities settlement systems (OJ L 166 of 11 June 1998, p. 45). 

Chapter 1 

General provisions 

Section 675 
Nongratuitous management of the affairs of another 

(1) The provisions of sections 663, 665 to 670 and 672 to 674 apply to a service contract or a contract 

to produce a work dealing with the management of the affairs of another to the extent that nothing else 

is provided in this subtitle and, if the person obliged is entitled to terminate without complying with a 

notice period, the provisions of section 671 (2) also apply with the necessary modifications. 

(2) A person who gives another person advice or a recommendation, notwithstanding the responsibility 

that arises from a contractual relationship, a tort or another statutory provision, is not obliged to pay 

compensation for the damage arising from following the advice or the recommendation. 
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Section 675a 
Duties to provide information 

(1) A person who is officially appointed to manage the affairs of others or publicly offers to do so 

provides, for regularly occurring standardised business transactions (standard transactions), in writing, 

or in appropriate cases also electronically, and gratuitously, information on fees and expenses for such 

transactions, to the extent that a price is not determined in accordance with section 315 or the fees 

and expenses are subject to binding statutory provisions. Banking institutions (section 1 (1) of the 

German Banking Act [Gesetz über das Kreditwesen]) must additionally provide information on 

transaction periods, value dates, reference rates for bank transfers and additional details specified in 

the statutory order under Article 239 of the Introductory Act to the Civil Code [Einführungsgesetz zum 

Bürgerlichen Gesetzbuch], in the form provided for there; this does not apply to bank transfers of the 

type designated in section 676c (3). 

(2) The following are equivalent to banking institutions within the meaning of this title: 

 1. the Deutsche Bundesbank, 

 2. other enterprises that carry out bank transfers on a commercial basis, and 

 3. domestic branch offices of banking institutions and other enterprises with their seat abroad 

that carry out bank transfers on a commercial basis. 

Section 676 
Termination of transfer contracts 

The termination of a contract for the management of the affairs of another whose subject matter is the 

forwarding of securities or of claims to the delivery of securities by way of booking or by other means 

(transfer contract) is only effective if it is notified to the custodian enterprise of the beneficiary in such 

good time that the notice of termination, if the appropriate care is exercised, can be taken into account 

prior to booking to the securities account of the beneficiary. The securities or the claims to delivery of 

securities are in this case to be returned to the enterprise originally entrusted with them. In connection 

with securities delivery and clearing systems, a transfer contract may, notwithstanding sentence 1, no 

longer be terminated after the time specified in the rules of the system. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 216 of 605 

Chapter 2 

Bank transfer contract 

Section 676a 
Typical contractual duties; notice of termination 

(1) By a bank transfer contract, the banking institution (transferring banking institution) is put under a 

duty to the person who orders the transfer (transferor) to make a specified amount of money available 

to the beneficiary for credit to the account of the beneficiary at the transferring banking institution 

(bank transfer) and to supply information on the identity of the transferor and a purpose of the transfer, 

to the customary extent. If the credit is to be made by another banking institution, the transferring 

banking institution is obliged to transfer the bank transfer amount in good time and, to the extent that 

nothing else has been agreed, without deduction to the banking institution of the beneficiary directly or 

with the participation of intermediate banking institutions for this purpose and to forward the 

information specified in sentence 1. The transferor may, to the extent agreed, alternatively provide the 

banking institution with the monetary amount to be transferred in cash. 

(2) To the extent that no other periods of time are agreed, bank transfers are to be executed as soon 

as possible. The following: 

 1. cross-border bank transfers in Member States of the European Union and in contracting states 

to the Agreement on the European Economic Area that are denominated in the currency or currency 

unit of those states or in euros, to the extent that nothing else has been agreed, within five working 

days on which all concerned banking institutions are customarily open for business, with the exception 

of Saturdays (banking days) to the account of the banking institution of the beneficiary, 

 2. bank transfers within the country in domestic currency at the latest within three banking days 

to the account of the banking institution of the beneficiary, and 

 3. bank transfers in domestic currency within a main office or branch office of a banking 

institution at the latest within one banking day, other intra-bank transfers at the latest within two 

banking days to the account of the beneficiary 

are to be executed (transaction period). The period commences, to the extent not otherwise agreed, at 

the end of the day on which the name of the beneficiary, his account, his banking institution and other 

information required for carrying out the bank transfer are available to the transferring banking 

institution and a credit balance sufficient to carry out the bank transfer is available or sufficient credit 

has been granted. 

(3) After this, the transferring banking institution may only terminate the bank transfer contract without 

indicating any reasons as long as the transaction period has not yet begun if insolvency proceedings 

have been commenced in relation to the assets of the transferor or if a credit required to carry out the 
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bank transfer has been terminated. In connection with payment systems, a bank transfer may, 

notwithstanding sentence 1, no longer be terminated after the time determined in the rules of the 

system. 

(4) The transferor may terminate the bank transfer contract at any time prior to commencement of the 

transaction period, but after this he may only give notice if the banking institution of the beneficiary is 

notified of the termination by the time at which the transfer amount is finally made available to this 

banking institution for credit to the account of the beneficiary. In connection with payment systems, a 

bank transfer may, notwithstanding sentence 1, no longer be terminated after the time determined in 

the rules of the system. The transferring banking institution must arrange for the banking institution of 

the beneficiary to be informed of a termination without delay. 

Section 676b 
Liability for late execution; money-back guarantee 

(1) If the bank transfer is not executed until after the end of the transaction period, then the transferring 

banking institution must pay interest to the transferor on the bank transfer amount for the duration of 

the delay unless the transferor or the beneficiary is responsible for the delay. The rate of interest is five 

percentage points per annum above the basic rate of interest. 

(2) The transferring banking institution must without additional charges and expenses and at the 

option of the transferor either return to the transferor or transfer to the beneficiary any amounts 

retained by itself or by one of the intermediate banking institutions contrary to the transfer contract. 

(3) The transferor may demand the return of the transfer amount up to an amount of 12,500 euros 

(guarantee amount) plus fees and expenses already paid for the transfer if the transfer has been 

executed neither by the end of the transaction period nor within an additional period of time of fourteen 

banking days from the demand of the transferor for return on. The transfer amount is in this case to 

bear interest from the commencement of the transaction period up to crediting of the guarantee 

amount to the account of the transferor at the rate of interest specified in subsection (1) sentence 2. 

Upon demand for return by the transferor and the end of the additional period of time the bank transfer 

contract is deemed to be terminated. The banking institution is entitled to terminate the contract if the 

banking institution cannot reasonably be expected to continue the contract, weighing the interests of 

both parties, provided it has paid the guarantee amount or pays it simultaneously. The transferor need 

not, in the cases cited in sentences 3 and 4, pay the agreed fees and expenses. Claims under this 

subsection do not exist if the bank transfer has not been executed because the transferor has given 

the transferring banking institution erroneous or incomplete instructions or if an intermediate bank 

expressly specified by the transferor has failed to execute the bank transfer. In the second case of 
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sentence 6, the banking institution expressly specified by the transferor is liable to the transferor in the 

place of the transferring banking institution. 

(4) Claims under subsections (1) to (3) are excluded if force majeure is the cause of the error in the 

processing of the bank transfer. 

Section 676c 
No-fault liability; other claims 

(1) Claims under section 676b do not require fault. Other claims that require fault and claims for unjust 

enrichment are unaffected. The transferring banking institution must be responsible for any fault on the 

part of an intermediate banking institution as it would be for its own fault, unless the essential cause 

lies with an intermediate banking institution specified by the transferor. Liability under sentence 3 may 

be limited to 25,000 euros for bank transfers to an account abroad. Liability for damage arising from 

delay in or non-execution of the bank transfer may be limited to 12,500 euros; this does not apply to 

intent and gross negligence, to loss of interest receipts and risks specifically assumed by the banking 

institution. 

(2) In the cases cited in subsection (1) sentence 3 half-sentence 2, the intermediate banking institution 

specified by the transferor is liable instead of the transferring banking institution. 

(3) To the extent not otherwise stipulated, there may be no provisions deviating to the disadvantage of 

the transferor from those of sections 675 (1), 676a and 676b and subsection (1) 1. whose transferor is 

a banking institution, 

 2. that exceed the amount of 75,000 euros, or 

 3. that are to be credited to an account at a banking institution with its seat outside the European 

Union and the European Economic Area. 

Chapter 3 

Interbank payment contract 

Section 676d 
Typical contractual duties in an interbank payment contract 

(1) By an interbank payment contract, an intermediate banking institution puts itself under a duty to 

another banking institution to forward a bank transfer amount, using credit transfer operations, to 

another banking institution or to the banking institution of the beneficiary. 

(2) The banking institution of the beneficiary is obliged to return the bank transfer amount to the 

transferring banking institution if it receives a notification to this effect from the transferring banking 

institution prior to receipt of the amount. In payment settlement systems, notice of termination need not 

be heeded from the point of time stipulated in the rules of the system on. 
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Section 676e 
Equalisation claims 

(1) If the cause for a late execution of a bank transfer lies in the area of responsibility of an 

intermediate banking institution, then the intermediate banking institution must compensate for the 

damage incurred by the transferring banking institution in fulfilment of the claims of the transferor 

under section 676b (1). 

(2) The intermediate banking institution must with no additional charges and expenses, at the option of 

the transferring banking institution, either return to the transferring banking institution or transfer to the 

beneficiary the amounts retained by itself contrary to the transfer contract. 

(3) The banking institution that entered into an interbank payment contract with the transferring 

banking institution is obliged to return to the transferring banking institution the payments made that 

the transferring banking institution was obliged to make to the transferor under section 676b (3). Each 

intermediate banking institution is obliged to return the payments made under sentence 1 or under this 

provision to the banking institution with which it entered into an interbank payment contract to forward 

the bank transfer. If the bank transfer is not executed because a banking institution has issued 

erroneous or incomplete instructions to the intermediate banking institution it instructed, then the claim 

of the former banking institution to reimbursement is excluded under sentences 1 and 2. The banking 

institution responsible for the error must compensate the transferring banking institution for the more 

extensive loss incurred by it in fulfilment of its duties under section 676c (1). 

(4) Banking institutions involved in forwarding a transfer amount and not liable for compensation must 

independently research the whereabouts of the transfer amount and return the transfer amount they 

trace to the person entitled to the claim, less reasonable compensation for their research. 

(5) Where claims fail because the transferor specified the banking institution commissioned with 

forwarding, then the banking institution must put the transferor in the same position he would be in if 

section 676b (3) applied. Apart from this, section 676b (4) applies with the necessary modifications. 
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Chapter 4 

Current account contract 

Section 676f 
Typical contractual duties in a current account contract 

By a current account contract, the banking institution is put under a duty to open an account for the 

customer, to credit incoming payments to the account and to process completed bank transfer 

contracts to the debit of this account. The banking institution must notify the customer of any 

information relating to the person of the transferor and of the purpose of the bank transfer that is 

forwarded. 

Section 676g 
Credit claim of the customer 

(1) If a transfer amount has been received by the banking institution of the customer, the banking 

institution must credit this amount to the customer within the agreed period of time or, if there is no 

agreement on a period of time, within one banking day after the day on which the amount was credited 

to the banking institution, unless prior to receipt of the transfer amount it received notification under 

section 676d (2) sentence 1. If the amount transferred is not credited to the account of the customer in 

good time, then the banking institution must pay the customer interest on the transfer amount for the 

duration of the delay, unless the transferor or the customer is responsible for the delay. Section 676b 

(1) sentence 2 applies. The credit, even if it is made subsequently, must be undertaken in such a way 

that value dating of the incoming amount on the customer’s account, to the extent not otherwise 

agreed with entrepreneurs, coincides with the date on which the amount is made available to the 

banking institution. 

(2) If the banking institution, when it credits the amount to the account of the customer, has in breach 

of contract reduced the transfer amount, then it must credit the deficit to the beneficiary free of fees 

and expenses. The claim of the banking institution to a fee agreed in the current account contract for 

the crediting of incoming payments remains unaffected. 

(3) If an interbank payment contract is not executed by a banking institution that has been instructed to 

receive it by the banking institution of the beneficiary, then the latter must credit its customer with the 

transfer amount up to an amount of 12,500 euros without additional fees and charges. 
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(4) Claims under subsections (1) to (3) do not require fault. More extensive claims that require fault are 

unaffected. The banking institution of the customer must in this context assume the same 

responsibility for fault on the part of an intermediate banks it instructed as for its own fault. Liability 

under sentence 3 may be limited to 25,000 euros for bank transfers to an account abroad. Liability for 

damage arising from delay in or non-execution of the bank transfer may be limited to 12,500 euros; 

this does not apply to intent and gross negligence, to loss of interest receipts and risks specifically 

assumed by the banking institution. The claims are excluded to the extent that the error in execution of 

the contract is due to force majeure. 

(5) To the extent not otherwise provided there, deviation from the provisions of subsection (1) to (4) to 

the disadvantage of the beneficiary is only allowed in the case of bank transfers of the type specified 

in section 676c (3). 

Section 676h 
Abuse of payment cards*) 

*) Official note: This provision serves to implement Article 8 of Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on 

the protection of consumers in respect of distance contracts (OJ L 144, p. 19). 

The banking institution may only demand reimbursement of expenses for use of payment cards or of 

their data if the latter have not been abused by a third party. If the payment card is not based on a 

current account contract but another contract for the management of the affairs of another, sentence 1 

applies with the necessary modifications to the issuer of the card. 

Title 13 

Agency without specific authorisation 

Section 677 
Duties of the voluntary agent 

A person who conducts a transaction for another person without being instructed by him or otherwise 

entitled towards him must conduct the business in such a way as the interests of the principal require 

in view of the real or presumed will of the principal. 

Section 678 
Agency contrary to the will of the principal 

If the assumption of agency is at variance with the real or presumed will of the principal and if the 

voluntary agent should have realised this, then he is liable to compensate the principal for damage 

arising from the agency even if he is not otherwise at fault. 
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Section 679 
Irrelevance of the contrary will of the principal 

A will of the principal contrary to the agency is disregarded if without the agency a duty of the principal 

whose fulfilment is in the public interest or a statutory maintenance duty of the principal would not 

have been fulfilled in good time. 

Section 680 
Agency to ward off danger 

If the voluntary agency is intended to ward off danger threatening the principal, then the voluntary 

agent is only responsible for deliberate intent and gross negligence. 

Section 681 
Ancillary duties of the voluntary agent 

The voluntary agent must notify the principal, as soon as feasible, of his assumption of the agency 

and, if postponement does not entail danger, wait for the decision of the principal. Apart from this, the 

provisions relating to a mandatary in sections 666 to 668 apply to the duties of the voluntary agent 

with the necessary modifications. 

Section 682 
Lack of capacity to contract on the part of the voluntary agent 

If the voluntary agent lacks capacity to contract or is limited in his capacity to contract, then he is only 

responsible under the provisions on damages for torts and on the return of unjust enrichment. 

Section 683 
Reimbursement of expenses 

If the assumption of agency corresponds to the interest and the real or presumed will of the principal, 

then the voluntary agent may demand reimbursement of expenses like a mandatary. In the cases of 

section 679, the voluntary agent is entitled to this claim, even if the assumption of agency is at 

variance with the will of the principal. 

Section 684 
Return of enrichment 

If the requirements of section 683 do not apply, then the principal is obliged to return everything that 

he obtains as a result of the voluntary agency under the provisions on the return of unjust enrichment. 

If the principal ratifies the agency, then the voluntary agent is entitled to the claim specified in section 

683. 

Section 685 
Intention to donate 

(1) The voluntary agent has no claim if he did not intend to demand reimbursement from the principal. 

(2) If parents or forebears grant their descendants maintenance, or vice versa, then in case of doubt it 

is to be assumed that there is no intention to demand reimbursement from the receiver. 
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Section 686 
Error as to the identity of the principal 

If the voluntary agent is in error with regard to the identity of the principal, then the real principal is 

entitled and obliged as the result of agency. 

Section 687 
False agency without specific authorisation 

(1) The provisions of sections 677 to 686 do not apply if a person conducts the transaction of another 

person in the belief that it is his own. 

(2) If a person treats the business of another person as his own although he knows that he is not 

entitled to do so, then the principal can assert claims resulting from sections 677, 678, 681 and 682. If 

he asserts them, then he is under a duty to the voluntary agent under section 684 (1). 

Title 14 

Safekeeping 

Section 688 
Typical contractual duties in safekeeping 

By a safekeeping contract, the depositary is obliged to store a movable thing delivered to him by a 

depositor. 

Section 689 
Remuneration 

Remuneration for safekeeping is deemed to have been tacitly agreed if in the circumstances it is to be 

expected that safekeeping is to be performed only for remuneration. 

Section 690 
Liability for gratuitous safekeeping 

If safekeeping is assumed gratuitously, then the depositary is only liable for the care that he 

customarily exercises in his own affairs. 

Section 691 
Deposit with third parties 

In case of doubt, the depositary is not entitled to deposit the deposited thing with a third party. If 

deposit with a third party is permitted, then the depositary is only responsible for his own fault in 

making this deposit. He is liable under section 278 for fault on the part of an assistant. 

Section 692 
Change of safekeeping 

The depositary is entitled to change the agreed type of safekeeping if he may assume in the 

circumstances that the depositor would approve of the change if he were aware of the factual 

situation. The depositary must make notification to the depositor prior to such a change and must wait 

for the decision of the depositor unless postponement entails danger. 
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Section 693 
Reimbursement of expenses 

If the depositary, for the purpose of safekeeping, incurs expenses that he may regard as necessary in 

the circumstances, then the depositor is obliged to make reimbursement. 

Section 694 
Liability in damages of the depositor 

The depositor must compensate the depositary for damage incurred by the depositary due to the 

quality of the thing deposited, unless he neither knows of the dangerous quality of the thing when 

depositing it nor should have known of it, or he notified the depositary of it or the depositary knew of it 

without notification. 

Section 695 
Right of the depositor to demand return 

The depositor may at any time demand that the thing deposited is returned, even if a period for 

safekeeping has been specified. Limitation of the claim to return of the thing commences on the claim 

for return. 

Section 696 
Claim of depositary for repossession of the thing deposited 

The depositary may, if no safekeeping period has been specified, demand repossession of the thing 

deposited at any time. If a period has been specified, then he may only demand early repossession if 

there is a compelling reason to do so. The limitation of the claim commences upon the demand for 

repossession. 

Section 697 
Place for return 

Return of the thing deposited must be made at the place where the thing was to be stored; the 

depositary is not obliged to take the thing to the depositor. 

Section 698 
Interest on money spent 

If the depositary spends deposited money for himself, then he is obliged to pay interest on it from the 

time of spending onwards. 

Section 699 
Due date of remuneration 

(1) The depositor must pay the agreed remuneration upon termination of safekeeping. If remuneration 

is assessed by time periods, then it is to be paid at the end of the individual time periods. 

(2) If safekeeping ends prior to expiry of the time specified for it, then the depositary may demand a 

portion of his remuneration corresponding to his performance to date unless the agreement on 

remuneration leads to a different conclusion. 
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Section 700 
Irregular safekeeping contract 

(1) If fungible things are deposited in such a way that ownership is to pass to the depositary and the 

depositary is to be obliged to return things of the same type, quality and quantity, then in the case of 

money the provisions on loan contracts apply, and in the case of other things the provisions on 

contracts for the loan of things apply. If the depositor permits the depositary to consume fungible 

things, then in the case of money the provisions on loan contracts apply and in the case of other 

things the provisions on contracts for the loan of a thing apply from the point of time when the 

depositary appropriates the things on. In both cases, the time and place for return are, in case of 

doubt, determined under the provisions of the safekeeping contract. 

(2) In the case of deposit of securities, an agreement of the type cited in subsection (1) is only valid if it 

is made expressly. 

Title 15 

Bringing things onto the premises of innkeepers 

Section 701 
Liability of the innkeeper 

(1) An innkeeper who accommodates strangers commercially must make compensation for the 

damage incurred by the loss of, destruction of or damage to things brought in by a guest 

accommodated in the course of operating such a business. 

(2) The following are deemed to have been brought in: 

 1. things that during the time when the guest was accommodated were brought into the inn or to 

a place indicated by the innkeeper or the helpers of the innkeeper or to a place generally intended for 

this purpose by the innkeeper outside the inn, or otherwise taken into safekeeping outside the inn by 

the innkeeper or his helpers, 

 2. things that within a reasonable period of time prior to or after the time when the guest was first 

accommodated were taken into custody by the innkeeper or his helpers. 

In the case of an instruction or assumption of custody by helpers of the innkeeper, however, this only 

applies if they were ordered or must be considered to have been ordered to do this in the 

circumstances. 

(3) Liability in damages is not incurred if the loss, destruction or damage is caused by the guest, a 

person accompanying the guest or a person that the guest has taken in, or by the quality of the things 

or by force majeure. 

(4) Liability in damages does not extend to vehicles, to things left in a vehicle, or to live animals. 
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Section 702 
Limitation of liability; valuables 

(1) The innkeeper is only liable by reason of section 701 up to an amount corresponding to one-

hundred times the cost of accommodation for one day, but at least up to the amount of 600 euros and 

at most up to an amount of 3,500 euros; for money, securities and valuables the amount of 800 euros 

takes the place of the amount of 3,500 euros. 

(2) The innkeeper’s liability is unlimited 

 1. if the loss, destruction or damage has been culpably caused by him or his helpers, 

 2. if the things brought in are things that he assumed for safekeeping or which he refused to 

assume contrary to the provision of subsection (3). 

(3) The innkeeper is obliged to accept money, securities, valuables and other valuable items for 

safekeeping unless they are excessively valuable or sizeable in view of the size or status of the inn or 

if they are hazardous. He may demand that they be delivered in a closed or sealed container. 

Section 702a 
Release from liability 

(1) The innkeeper may only be released from liability in advance to the extent that the sum involved 

exceeds the applicable maximum amount under section 702 (1). Nor may the innkeeper be released 

from liability even to this extent in the case that the loss, destruction or damage was caused 

intentionally or with gross negligence by the innkeeper or the helpers of the innkeeper or that it 

involves things whose acceptance for safekeeping the innkeeper refused contrary to the provisions of 

section 702 (3). 

(2) The release is only effective if the declaration of the guest has been issued in writing and if it does 

not include any other provisions. 

Section 703 
Extinction of the claim for damages 

The claim to which the guest is entitled under sections 701 and 702 lapses if the guest fails to notify 

the innkeeper without undue delay after obtaining knowledge of the loss, destruction or damage. This 

does not apply if the things were accepted by the innkeeper for safekeeping or if the loss, destruction 

or damage was culpably caused by him or his helpers. 

Section 704 
Security right of the innkeeper 

For his claims for providing living space and other services to satisfy the needs of the guest, including 

his expenses, the innkeeper has a security right over the things brought in by the guest. The 

provisions relating to the security right of the lessor in sections 562 (1) sentence 2 and 562a to 562d 

apply with the necessary modifications. 
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Title 16 

Partnership 

Section 705 
Contents of partnership agreement 

By a partnership agreement, the partners mutually put themselves under a duty to promote the 

achievement of a common purpose in the manner stipulated by the contract, in particular, without 

limitation, to make the agreed contributions. 

Section 706 
Contributions of the partners 

(1) Unless otherwise agreed, the partners must make equal contributions. 

(2) If fungible or consumable things are to be contributed, then in case of doubt it is to be assumed 

that they are to be the joint property of the partners. The same applies to non-fungible and non-

consumable things if they are to be contributed according to an appraisal that is not merely intended 

for the profit distribution. 

(3) The contribution of a partner may also consist in the performance of services. 

Section 707 
Increase of the agreed contribution 

A partner is not obliged to increase the agreed contribution or to supplement a capital contribution 

reduced by losses. 

Section 708 
Liability of the partners 

A partner is only liable, in discharging the duties incumbent upon him, for the care he customarily 

exercises in his own affairs. 

Section 709 
Joint management 

(1) The partners are jointly entitled to manage the business of the partnership; for each transaction the 

approval of all partners is required. 

(2) If, under the partnership agreement, the majority of votes decides, then in case of doubt a majority 

is calculated in relation to the number of partners. 

Section 710 
Transfer of management 

If, in the partnership agreement, the conduct of business is transferred to one partner or more than 

one partner, then the remaining partners are excluded from management. Where management has 

been transferred to more than one partner, the provisions of section 709 apply with the necessary 

modifications. 
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Section 711 
Right to object 

If the partnership agreement entitles all partners or more than one partner to conduct business in such 

a way that each is authorised to act on his own, then each may object to the undertaking of a 

transaction by another partner. In the case of objection the business must be forgone. 

Section 712 
Withdrawal and dismissal of management 

(1) The authority to manage that is conferred on a partner by the partnership agreement may be 

withdrawn from that partner by a unanimous resolution or, if under the partnership agreement a 

majority of votes decides, by a majority resolution of the remaining partners if there is a compelling 

reason; such a reason includes without limitation gross breach of duty or incapacity for proper 

management. 

(2) The partner may also in turn dismiss the management if there is a compelling reason; the 

provisions of section 671 (2) and (3) applicable to mandates apply with the necessary modifications. 

Section 713 
Rights and duties of managing partners 

The rights and duties of the managing partners are determined by the provisions in sections 664 to 

670 applicable to mandates to the extent that the partnership relationship does not lead to a different 

conclusion. 

Section 714 
Power of agency 

To the extent that, under the partnership agreement, a partner has the authority to manage, then in 

case of doubt he is also authorised to represent the other partners in relation to third parties. 

Section 715 
Withdrawal of the power of agency 

If one partner is authorised in the partnership agreement to represent the other partners in relation to 

third parties, then the power of agency may only be withdrawn under the provisions of section 712 (1) 

and, if it has been granted in connection with the authority to manage, may only be withdrawn together 

with the latter. 

Section 716 
Right of control of the partners 

(1) A partner may, even if excluded from management, inform himself personally of the affairs of the 

partnership, inspect the accounts and documents of the partnership and provide himself with a survey 

of the state of the assets of the partnership. 

(2) An agreement that excludes or limits this right does not prevent its being asserted if there are 

grounds for assuming dishonest management. 
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Section 717 
Non-transferability of partner rights 

The claims to which the partners are entitled against each other under the partnership relationship are 

not transferable. Excepted are the claims to which a partner is entitled in his management to the 

extent that their satisfaction may be demanded prior to the winding-up of the partnership, and the 

claims to profit sharing or to what the partner is owed on the winding-up. 

Section 718 
Partnership assets 

(1) The contributions of the partners and the items acquired for the partnership as a result of 

management are the joint assets of the partners (partnership assets). 

(2) Partnership assets also include anything acquired due to a right belonging to the partnership 

assets or as compensation for destruction, damage or removal of an item belonging to the partnership 

assets. 

Section 719 
Joint property 

(1) A partner may not dispose of his share in partnership assets and in the individual items that are 

part of partnership assets; he is not entitled to demand division. 

(2) A debtor may not set off a claim he has against an individual partner against a claim that is part of 

the partnership assets. 

Section 720 
Protection of good faith debtor 

A debtor need only allow it to be asserted against himself that a claim acquired under section 718 (1) 

is part of the partnership assets if he has obtained knowledge that it comprises such a part; the 

provisions of sections 406 to 408 apply with the necessary modifications. 

Section 721 
Distribution of profits and losses 

(1) A partner may only demand the statement of accounts and distribution of profits and losses after 

dissolution of the partnership. 

(2) If the partnership is intended to exist for a protracted period of time, then the statement of accounts 

and the distribution of profits must in case of doubt occur at the end of every business year. 

Section 722 
Shares in profit and loss 

(1) If the shares in profits and losses of the partners are not specified, then each partner, without 

regard to the nature and size of his contribution, has an equal share in profit and loss. 

(2) If only the share in profit or in loss has been determined, then in case of doubt the determination 

applies to profits and losses. 
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Section 723 
Termination by partner 

(1) If the partnership has not been set up for a definite period of time, then each partner may terminate 

it at any time. If a period of time has been determined, then notice of termination prior to the expiry of 

that period is admissible if there is a compelling reason. A compelling reason includes without 

limitation 

 1. if another partner has intentionally or with gross negligence violated a fundamental duty 

incumbent upon him under the partnership agreement or if the discharge of such a duty becomes 

impossible, 

 2. if the partner has reached the age of eighteen. 

The partner who has reached the age of majority may only give notice of termination under no. 2 

within three months from the time when he knew of or should have known of his position as a partner. 

There is no right to give notice if the partner was authorised in regard to the object of the partnership 

to independently operate a trade or business under section 112 or if the object of the partnership 

served solely to satisfy his personal needs. Under the same conditions, if a notice period has been 

specified, termination is admissible without complying with the notice period. 

(2) Notice of termination may not be premature unless there is a compelling reason for the premature 

termination. If a partner gives premature notice of termination without such a reason, then he must 

compensate the remaining partners for the damage thus incurred. 

(3) An agreement by which the right to give notice is excluded or is limited contrary to these provisions 

is void. 

Section 724 
Notice of termination in the case of a partnership for life or a continuing partnership 

If a partnership has been entered into for the lifetime of a partner, then it may be terminated in the 

same way as a partnership set up for an indefinite period of time. The same applies if a partnership is 

tacitly carried on after expiry of a stipulated period of time. 

Section 725 
Termination by attachment creditors 

(1) If the creditor of a partner has obtained attachment of the share of the partner in partnership 

assets, then he may terminate the partnership without complying with a notice period provided the 

instrument of indebtedness is not merely provisionally enforceable. 

(2) As long as the partnership exists, the creditor may not assert the rights of the partner under the 

partnership relationship with the exception of the claim to a share in profits. 
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Section 726 
Dissolution due to achievement or impossibility of its object 

The partnership comes to an end when the agreed object is achieved or its achievement has become 

impossible. 

Section 727 
Dissolution due to the death of a partner 

(1) The partnership is dissolved by the death of one of its partners unless its partnership agreement 

leads to a different conclusion. 

(2) In the case of dissolution, the heir of the deceased partner must inform the remaining partners of 

the death without undue delay and, where postponement entails danger, must carry on the business 

transferred to the deceased by the partnership agreement until the remaining partners can reach 

another arrangement jointly with him. The remaining partners are in like manner obliged to continue 

temporarily the business transferred to them. The partnership is deemed to continue in existence in 

this respect. 

Section 728 
Dissolution due to insolvency of the partnership or one of its partners 

(1) The partnership is dissolved by the commencement of insolvency proceedings relating to the 

assets of the partnership. If the proceedings are discontinued on the application of the debtor or 

cancelled after the confirmation of an insolvency plan that provides for the partnership to continue in 

existence, then the partners may resolve to carry on the partnership. 

(2) The partnership is dissolved by the commencement of insolvency proceedings relating to the 

assets of a partner. The provisions of section 727 (2) sentences 2 and 3 apply. 

Section 729 
Continuation of authority to manage 

If the partnership is dissolved, then the authority of a partner to manage is likewise deemed to 

continue in existence to his benefit until he obtains knowledge of the dissolution or should have 

knowledge of it. The same applies to the authority to manage of a partner leaving the partnership 

when the partnership is carried on or for the loss of the authority in another way. 

Section 730 
Winding-up of the partnership; management 

(1) After the dissolution of the partnership, winding-up takes place between the partners with regard to 

the assets of the partnership unless insolvency proceedings have been opened in relation to the 

assets of the partnership. 
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(2) For the termination of transactions in progress, for the entering into of new business required for 

this purpose and for the maintenance and administration of the assets of the partnership, the 

partnership is deemed to be carried on to the extent the purpose of the winding-up so requires. 

However, the authority to manage to which a partner is entitled under the partnership agreement is 

extinguished, unless the contract leads to a different conclusion, upon dissolution of the partnership; 

from dissolution onwards all partners are entitled to jointly manage its business. 

Section 731 
Procedure for winding-up of the partnership 

In the absence of an agreement to the contrary, winding-up is carried out in accordance with sections 

732 to 735. In other respects, the provisions on co-ownership apply to division. 

Section 732 
Return of objects 

Objects that a partner has handed over to the partnership for use must be returned to him. He may not 

demand compensation for an object that is accidentally lost or has accidentally deteriorated. 

Section 733 
Discharge of partnership debts; reimbursement of capital contributions 

(1) From the assets of the partnership, the first debts to be discharged are the joint debts, including 

those divided among the partners in relation to the creditors or for which the remaining partners are 

liable as debtors to one partner. If a debt is not yet due for repayment or is contested, then the amount 

required for discharge must be retained. 

(2) From the assets of the partnership remaining after discharge of debts, the capital contributions are 

to be repaid. For capital contributions that did not consist of money, the value that they had at the time 

when they were contributed must be reimbursed. Compensation may not be demanded for capital 

contributions consisting in the performance of services or in permission of the use of an object. 

(3) For discharge of debts and repayment of capital contributions, the assets of the partnership must 

be converted into money to the extent necessary. 

Section 734 
Distribution of the surplus 

If a surplus remains after discharge of the joint debts and repayment of the capital contributions, then it 

is owed to the partners in the ratio of their shares in profit. 

Section 735 
Duty to make subsequent contributions in case of loss 

If the assets of the partnership do not suffice to discharge the joint debts and to reimburse the capital 

contributions, then the partners must make up the deficit in the ratio in which they must bear losses. If 

an amount attributable to a partner cannot be obtained from him, then the remaining partners must 

bear the deficit in the same ratio. 
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Section 736 
Retirement of a partner; continuing liability 

(1) If the partnership agreement stipulates that if a partner gives notice or dies or if insolvency 

proceedings are opened in relation to his assets, the partnership will be carried on by the remaining 

partners, then upon the occurrence of such an event the partner personally so affected retires from the 

partnership. 

(2) The provisions on the limitation of continuing liability relating to commercial partnerships apply with 

the necessary modifications. 

Section 737 
Exclusion of a partner 

If the partnership agreement stipulates that if a partner gives notice, the partnership will be carried on 

by the remaining partners, then a partner in whose person a circumstance occurs which entitles the 

remaining partners to give notice under section 723 (1) sentence 2 may be excluded from the 

partnership. The remaining partners are jointly entitled to the right of exclusion. Exclusion occurs by 

declaration to the partner to be excluded. 

Section 738 
Winding-up of the partnership on retirement 

(1) If a partner retires from the partnership, then his share in the assets of the partnership accrues to 

the remaining partners. The latter are obliged to return to the retiring partner under the provisions of 

section 732 the items he transferred to the partnership for use and to exempt him from joint debts and 

to pay him what he would receive in case of winding-up if the partnership had been dissolved at the 

time of his retirement. If joint debts are not yet due for repayment, then the remaining partners may 

provide the retiring partner with security instead of exempting him. 

(2) The value of the assets of the partnership is, to the extent necessary, to be determined by means 

of an appraisal. 

Section 739 
Liability for deficit 

If the assets of the partnership do not suffice to cover the joint debts and the capital contributions, then 

the retiring partner is liable to the remaining partners for deficit in the ratio of his share in the loss. 
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Section 740 
Sharing in the financial results of transactions in progress 

(1) The retiring partner shares in profits and losses resulting from transactions in progress at the time 

of his retirement. The remaining partners are entitled to terminate such transactions in the way that 

appears most advantageous to them. 

(2) The retiring partner may at the end of each business year demand accounting for transactions 

terminated in the meanwhile, disbursement of the amount due to him and information on the status of 

transactions still in progress. 

Title 17 

Co-ownership 

Section 741 
Co-ownership by defined shares 

Where more than one person is jointly entitled to a right, then, unless the law leads to a different 

conclusion, the provisions of sections 742 to 758 apply (co-ownership by defined shares). 

Section 742 
Equal shares 

In case of doubt it is to be assumed that the part owners are entitled to equal shares. 

Section 743 
Share in the fruits; authority to use 

(1) A fraction of the fruits corresponding to his share is owed to each part owner. 

(2) Each part owner is authorised to use the joint object to the extent that joint use by other part 

owners is not impaired. 

Section 744 
Joint administration 

(1) The part owners are jointly entitled to administration of the joint object. 

(2) Each part owner is entitled to take the measures required to maintain the object without approval 

by the other part owners; he may demand that the latter grant their consent to such a measure in 

advance. 
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Section 745 
Administration and use by resolution 

(1) By a majority of votes it may be resolved that there is to be proper administration and use 

appropriate to the quality of the joint item. The majority of votes is to be calculated according to the 

size of the shares. 

(2) Each part owner may, where administration and use is not regulated by agreement or by a majority 

vote, demand administration corresponding to the interests of all part owners according to their 

reasonably exercised discretion. 

(3) No substantial change to the object may be resolved or demanded. The right of each part owner to 

a fraction of the emoluments corresponding to his share may not be impaired without his approval. 

Section 746 
Effect in relation to successors in interest 

If the part owners have made arrangements for the administration and use of the joint object, the 

determination reached also takes effect for and against the successors in interest. 

Section 747 
Disposal of a share and joint objects 

Each part owner may control his own share. The part owners may control the joint object in its entirety 

only jointly. 

Section 748 
Bearing of charges and costs 

Each part owner is obliged to the other part owners to bear the charges of the joint object as well as 

costs of maintenance, administration and joint use according to the proportion of his share. 

Section 749 
Cancellation claim 

(1) Each part owner may at any time demand cancellation of the co-ownership. 

(2) If the right to demand cancellation is excluded by agreement permanently or for a period of time, 

then cancellation may still be demanded if there is a compelling reason to do so. Subject to the same 

requirement, if a notice period has been specified, cancellation is admissible without complying with 

the notice period. 

(3) An agreement by which the right to demand cancellation is excluded or limited contrary to these 

provisions is void. 

Section 750 
Exclusion of cancellation in case of death 

If the part owners have temporarily excluded entitlement to demand cancellation of co-ownership, then 

in case of doubt the agreement loses its effect upon the death of a part owner. 
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Section 751 
Exclusion of cancellation and successors in interest 

If the part owners have excluded entitlement to demand cancellation of co-ownership permanently or 

temporarily or have specified a notice period, then the agreement is effective for or against successors 

in interest as well. If a creditor has had the share of a part owner attached, then he may demand 

cancellation of co-ownership notwithstanding the agreement if the instrument of indebtedness is not 

merely provisionally enforceable. 

Section 752 
Division in kind 

Cancellation of co-ownership occurs by division in kind if the joint object is or, if there are more than 

one object held jointly, the joint objects are capable of being divided into identical parts corresponding 

to the shares of the part owners without reducing their value. The distribution of identical parts among 

the part owners is effected by drawing lots. 

Section 753 
Division by sale 

(1) If division in kind is excluded, then the cancellation of co-ownership occurs by sale of the joint 

object according to the regulations on sale of a pledge, or in the case of a plot of land by compulsory 

auction, and by division of the proceeds. If disposal to a third party is inadmissible, then the object 

must be auctioned off among the part owners. 

(2) If the attempt to sell the object is unsuccessful, then each part owner may demand a repeated 

attempt but must bear the costs if a repeated attempt fails. 

Section 754 
Sale of joint claims 

The sale of a joint claim is only allowed if it cannot yet be collected. If collection is possible, then each 

part owner may demand joint collection. 

Section 755 
Discharge of a joint debt 

(1) If the part owners are jointly and severally liable for an obligation that they will have to discharge in 

the proportion of their shares in accordance with section 748 or that they have entered into for the 

purpose of discharging such an obligation, then each part owner may demand upon cancellation of the 

co-ownership that the debt is discharged out of the joint object. 

(2) The claim may also be asserted against successors in interest. 

(3) To the extent that sale of the joint object is required for discharge of the debt, sale must occur in 

accordance with section 753. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 237 of 605 

Section 756 
Discharge of the debt of a part owner 

If one part owner has a debt to another part owner that is based on the co-ownership, then when the 

co-ownership is cancelled he may demand discharge of his claim from the part of the joint object 

attributable to the debtor. The provisions of section 755 (2) and (3) apply. 

Section 757 
Warranty upon allocation to a part owner 

If, upon the cancellation of co-ownership, a joint object is allocated to one of the part owners, then 

each of the remaining part owners must give a warranty in the proportion of his share for a legal defect 

or a material defect in the same manner as a seller. 

Section 758 
Right of cancellation not subject to the statute of limitations 

The claim to cancellation of co-ownership is not subject to the statute of limitations. 

Title 18 

Life annuity 

Section 759 
Duration and amount of the annuity 

(1) A person who is obliged to provide a life annuity must in case of doubt pay the annuity for the 

duration of the lifetime of the creditor. 

(2) The amount intended for the annuity is in case of doubt the annual amount of the annuity. 

Section 760 
Advance payment 

(1) The life annuity is payable in advance. 

(2) An annuity in money is payable for three months in advance; in the case of another kind of annuity, 

the period of time for which it must be paid in advance is determined according to the quality and 

purpose of the annuity. 

(3) If the creditor is alive at the beginning of the period of time for which the annuity is payable in 

advance, then he is entitled to the entire amount attributable to that period of time. 

Section 761 
Form of life annuity commitment 

For a contract which promises a life annuity to be valid, the promise must be made in writing, unless 

another form is specified. The life annuity commitment may not be issued in electronic form to the 

extent that the commitment serves to provide maintenance in family law. 
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Title 19 

Imperfect obligations 

Section 762 
Gaming, betting 

(1) No obligation is established by gaming and betting. What has been paid due to such gaming or 

betting may not be demanded back on the basis that no obligation existed. 

(2) These provisions also apply to an agreement by which the losing party, for the purpose of meeting 

a gaming or betting debt, enters into an obligation in relation to the winning party, including without 

limitation the acknowledgement of a debt. 

Section 763 
Lottery contracts and gaming contracts 

A lottery contract or a gaming contract is binding if the lottery or the gaming has state approval. Apart 

from this, the provisions of section 762 apply. 

Section 764 

(repealed) 
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Title 20 

Suretyship 

Section 765 
Typical contractual duties in suretyship 

(1) By a contract of suretyship the surety puts himself under a duty to the creditor of a third party to be 

responsible for discharging that third party’s obligation. 

(2) Suretyship may also be assumed for a future or contingent obligation. 

Section 766 
Written form of the declaration of suretyship 

For the contract of suretyship to be valid, the declaration of suretyship must be issued in writing. The 

declaration of suretyship may not be made in electronic form. If the surety discharges the main 

obligation, the defect of form is remedied. 

Section 767 
Extent of the suretyship debt 

(1) The currently applicable amount of the main obligation determines the duty of the surety. This 

applies in particular, without limitation, if the main obligation has been changed through no fault of or 

default by the principal debtor. The duty of the surety is not extended by a legal transaction that the 

principal debtor undertakes after assumption of the suretyship. 

(2) The surety is liable for the costs of termination and prosecution of rights that are reimbursable by 

the principal debtor to the creditor. 

Section 768 
Defences of surety 

(1) The surety may assert the defences to which the principal debtor is entitled. If the principal debtor 

dies, then the surety may not invoke the fact that the heir has only limited liability for the obligation. 

(2) The surety is not deprived of a defence by the fact that the principal debtor waives it. 

Section 769 
Co-suretyship 

Where more than one person enters a suretyship commitment for the same obligation, they are jointly 

and severally liable even if they do not assume suretyship jointly. 

Section 770 
Defences of voidability and set-off 

(1) The surety may refuse to satisfy the creditor as long as the principal debtor is entitled to avoid the 

legal transaction on which the obligation is based. 

(2) The surety has the same authority as long as the creditor can obtain satisfaction by set-off against 

a claim of the principal debtor that is due. 
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Section 771 
Defence of unexhausted remedies 

The surety may refuse to satisfy the creditor as long as the creditor has not attempted without success 

to obtain execution of judgment against the principal debtor (defence of unexhausted remedies). If the 

surety raises the defence of unexhausted remedies, the limitation of the claim of the creditor against 

the surety is suspended until the creditor has attempted without success to obtain execution of 

judgment against the principal debtor. 

Section 772 
Duty of creditor of enforcement and realisation 

(1) If the suretyship applies to a monetary claim, then enforcement of judgment must be attempted 

against the movable things of the principal debtor at his residence and, if the principal debtor has a 

business establishment in another locality, at the latter as well, and, in the absence of a residence and 

a business establishment, at his place of abode. 

(2) If the creditor has a pledge over or right of retention to a movable thing of the principal debtor, then 

he must attempt to satisfy his claim from this thing too. If the creditor has such a right to the thing for 

another claim as well, then this only applies if both claims are covered by the value of the thing. 

Section 773 
Exclusion of defence of unexhausted remedies 

(1) The defence of unexhausted remedies is excluded: 

 1. if the surety waives the defence, including without limitation if he has assumed suretyship as 

principal debtor, 

 2. if pursuit of rights against the principal debtor is made appreciably more difficult due to a 

change of residence, of business establishment or of place of abode occurring after assumption of 

suretyship, 

 3. if insolvency proceedings have been opened in relation to the assets of the principal debtor, 

 4. if it must be assumed that enforcement of judgment against the assets of the principal debtor 

will not result in satisfaction of the claim of the creditor. 

(2) In the cases cited in nos. 3 and 4, the defence is admissible to the extent that the creditor may 

satisfy his claim out of a movable thing of the principal debtor over which he has a security right or of 

which he has a right of retention; the provisions of section 772 (2) sentence 2 apply. 
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Section 774 
Statutory passing of claims 

(1) To the extent that the surety satisfies the claims of the creditor, the claim of the creditor against the 

principal debtor passes to him. The passing of ownership may not be asserted to the disadvantage of 

the creditor. Objections by the principal debtor under a legal relationship existing between himself and 

the surety are unaffected. 

(2) Co-sureties are only liable to each other under section 426. 

Section 775 
Claim to release of the surety 

(1) If the surety has provided suretyship on the instructions of the principal debtor, or if he is entitled 

under the provisions on agency without specific authorisation, as a result of assuming the suretyship, 

to the rights of a voluntary agent against the principal debtor, then he may demand that the principal 

debtor releases him from the suretyship 

 1. if the financial situation of the principal debtor has substantially deteriorated, 

 2. if pursuit of rights against the principal debtor is made appreciably more difficult due to a 

change of residence, of business establishment or of place of abode occurring after assumption of 

suretyship, 

 3. if the principal debtor is in default of discharging his obligation, 

 4. if the creditor has obtained an enforceable judgment for discharge against the surety. 

(2) If the main obligation has not yet fallen due, then the principal debtor may provide security to the 

surety instead of releasing him. 

Section 776 
Waiver of a security 

If the creditor waives a preferential right connected with the claim, a mortgage or ship mortgage, a 

pledge existing for the claim or a right against a co-surety, then the surety is released to the extent that 

he would have been able to obtain compensation under section 774 from the right waived. This also 

applies if the right waived only arose after assumption of the suretyship. 

Section 777 
Temporary suretyship 

(1) If the surety has provided suretyship for an existing obligation for a specified period of time, then at 

the end of the specified period of time he is released, unless the creditor effects collection of the claim 

without undue delay under the provisions of section 772, continues the proceedings without any 

substantial delay and without undue delay after the end of the proceedings notifies the surety that he 

is claiming payment from him. If the surety is not entitled to the defence of unexhausted remedies, 
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then he is released at the end of a specified period of time, unless the creditor makes this notification 

to him without undue delay. 

(2) If notification has been made in good time, then the liability of the surety in the case of subsection 

(1) sentence 1 is limited to the scope the main obligation has at the time when the proceedings ended, 

or in the case cited in subsection (1) sentence 2 to the scope the main obligation has at the end of the 

specified period of time. 

Section 778 
Credit mandate 

A person who instructs another person to grant a third party a loan or financing assistance in his own 

name and for his own account is liable as surety to the mandatary for the obligation of the third party 

arising from the loan or the financing assistance. 

Title 21 

Settlement 

Section 779 
Concept of settlement; mistake as to the basis of the settlement 

(1) A contract by which a dispute or uncertainty of the parties with regard to a legal relationship is 

removed by way of mutual concession (settlement) is ineffective if the fact situation used as a basis 

according to the contents of the contract does not correspond to reality and the dispute or uncertainty 

would not have occurred if the facts had been known. 

(2) It is equivalent to uncertainty about a legal relationship if the realisation of a claim is uncertain. 
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Title 22 

Promise to fulfil an obligation; acknowledgement of debt 

Section 780 
Promise to fulfil an obligation 

For a contract by means of which performance is promised in such a way that the mere promise is 

intended to establish the duty (promise to fulfil an obligation) to be valid, to the extent that no other 

form is specified, it is necessary for the commitment to be made in writing. The commitment may not 

be made in electronic form. 

Section 781 
Acknowledgement of a debt 

For a contract by which the existence of an obligation is acknowledged (acknowledgement of debt) to 

be valid, the declaration of acknowledgement must be made in writing. The declaration of 

acknowledgement may not be made in electronic form. If another form is prescribed to create the 

obligation whose existence is being acknowledged, then the acknowledgement contract requires this 

form. 

Section 782 
No formal requirements for settlement 

If a promise to fulfil an obligation or an acknowledgement of a debt is made on the basis of a 

statement of account or by way of a settlement, then observance of the written form specified in 

sections 780 and 781 is not required. 

Title 23 

Order 

Section 783 
Rights derived from an order 

If a person delivers to a third party a document in which he instructs another person to furnish money, 

securities or other fungible things to that third party, then the third party is authorised to collect 

payment from the drawee in his own name; the drawee is authorised to pay to the payee for the 

account of the drawer. 
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Section 784 
Acceptance of the order 

(1) If the drawee accepts the order, then he is obliged to pay to the payee; he may only raise against 

him such objections as relate to the validity of the acceptance or as follow from the contents of the 

order or the contents of the acceptance or as the drawee is entitled to rely on directly against the 

payee. 

(2) Acceptance is made by a written notation on the order. If the notation is placed on the order prior to 

its delivery to the payee, then acceptance only becomes effective in relation to the payee upon 

delivery. 

Section 785 
Delivery of the order 

The drawee is only obliged to pay in return for delivery of the order. 

Section 786 

(repealed) 

Section 787 
Order to assume debt 

(1) In the case of an order to assume a debt, the drawee is released from the debt by the payment to 

the extent of its amount. 

(2) The drawee is not under a duty to the drawer to accept the order or to perform by paying the payee 

merely because the drawee is the debtor of the drawer. 

Section 788 
Underlying debt relationship 

If the drawer issues the order for the purpose of in turn effecting payment to the payee, then the 

payment, even if the drawee accepts the order, is only effected upon payment by the drawee to the 

payee. 

Section 789 
Duty of payee to notify 

If the drawee refuses acceptance of the order prior to the time for payment or if he refuses to make 

payment, then the payee must notify the drawer without undue delay. The same applies if the payee 

cannot or will not assert the order. 

Section 790 
Revocation of the order 

The drawer may revoke the order in relation to the drawee as long as the drawee has neither accepted 

it in relation to the payee nor has made payment. This also applies if the drawer by the revocation 

contravenes a duty incumbent upon him in relation to the payee. 
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Section 791 
Death or incapacity to contract of a participant 

The order does not lapse as a result of the death or of one of the participants becoming incapable of 

contracting. 

Section 792 
Transfer of the order 

(1) The payee may transfer the order to a third party by contract with that third party, even if the order 

has not yet been accepted. The declaration of transfer requires written form. For transfer, delivery of 

the order to the third party is required. 

(2) The drawer may exclude transfer. Exclusion is only effective in relation to the drawee if such 

exclusion can be derived from the order or if it is notified by the drawer to the drawee before the latter 

accepts the order or effects payment. 

(3) If the drawee accepts the order in relation to the acquirer, then he may not derive objections from 

the legal relationship existing between him and the payee. Apart from this, provisions applying to 

assignment of a claim apply with the necessary modifications to transfer of the order. 

Title 24 

Bearer bond 

Section 793 
Rights under a bearer bond 

(1) If a person has issued a document in which he promises payment to the bearer (bearer bond), then 

the holder may demand from him the act of performance in accordance with the promise, unless he is 

not entitled to dispose of the document. However, the issuer is also released by payment to a non-

entitled bearer. 

(2) The validity of the signature may be made dependent upon a provision included in the document 

requiring the observance of a specific form. For signature, a name signature produced by means of 

mechanical reproduction suffices. 

Section 794 
Liability of the issuer 

(1) The issuer is obliged under a bearer bond even if it has been stolen from him or is lost or if it 

otherwise comes into circulation against his will. 

(2) It has no bearing on the effectiveness of a bearer bond if the document is issued after the issuer 

has died or becomes incapable of contracting. 

Section 795 

(repealed) 
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Section 796 
Objections of the issuer 

The issuer may only raise against the bearer of the bond such objections as relate to the validity of the 

issuing or as follow from the document or as the issuer is directly entitled to in relation to the bearer. 

Section 797 
Duty to pay only in return for delivery 

The issuer is only obliged to pay in return for delivery of the bearer bond. Upon delivery, he acquires 

ownership of the document even if the bearer is not entitled to make use of it. 

Section 798 
Replacement document 

If a bearer bond is no longer suitable for circulation due to damage or disfigurement, then the bearer, 

as long as its essential contents and its distinguishing features can still be recognised with certainty, 

may demand from the issuer the issue of a new bearer bond in return for delivery of the damaged or 

disfigured one. He must himself bear and advance the costs. 

Section 799 
Declaration of invalidity 

(1) A lost or destroyed bearer bond may, if the opposite is not specified in the document, be declared 

invalid by way of public notice procedure. Excepted from this are interest coupons, annuity coupons 

and profit share coupons as well as interest-free bearer bonds payable on sight. 

(2) The issuer is obliged to provide the previous bearer, when requested, with information necessary 

for the public notice procedure or stoppage of payment and to issue the required certificates. The 

costs of the certificates must be borne and advanced by the previous bearer. 

Section 800 
Effect of the declaration of invalidity 

If a bearer bond has been declared invalid, the party that obtained the exclusory order may, without 

prejudice to the authority to assert the claim under the document, demand issue of a new bearer bond 

instead of the invalidated one. He must himself bear and advance the costs. 

Section 801 
Extinction; limitation 

(1) The claim under a bearer bond is extinguished at the end of thirty years after the occurrence of the 

time stipulated for payment if the document has not been presented to the issuer for redemption prior 

to the end of thirty years. If presentation occurs, then the claim is statute-barred in two years from the 

end of the submission period. Presentation is equivalent to judicial assertion of the claims under the 

document. 
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(2) For interest coupons, annuity coupons and profit share coupons, the period for presentation period 

is four years. The period of time commences at the close of the year in which the time stipulated for 

payment occurred. 

(3) Duration and commencement of the presentation period may be determined differently by the 

issuer in the document. 

Section 802 
Stoppage of payment 

The commencement and running of the period for presentation, and also limitation, are suspended for 

the benefit of the applicant by the stoppage of payment. Suspension commences upon the lodging of 

the application for stoppage of payment; it ends upon the completion of the public notice procedure 

and, if the stoppage of payment is ordered before the initiation of the procedure, even if, since the 

removal of the obstacle to initiation, six months have passed and the application was not made 

previously. The provisions of sections 206, 210 and 211 apply to this period with the necessary 

modifications. 

Section 803 
Interest coupons 

(1) If interest coupons are issued for a bearer bond, then the coupons, unless they contain a 

stipulation to the contrary, remain in effect even if the main claim lapses or if the duty to pay interest is 

cancelled or modified. 

(2) If such interest coupons are not returned when the main bearer bond is redeemed, then the issuer 

is entitled to retain the amount he is obliged to pay for the coupons under subsection (1). 

Section 804 
Loss of interest coupons or similar coupons 

(1) If an interest coupon, annuity coupon or profit share coupon is lost or destroyed and if the previous 

bearer notifies the issuer of the loss prior to the end of the submission period, then the previous bearer 

may demand payment from the issuer after the period of time has ended. The claim is excluded if the 

lost coupon is presented to the issuer for redemption or if the claim from the coupons is asserted by 

court action, unless the presentation or assertion by court action occurs after the period of time has 

passed. The claim is statute-barred after four years. 

(2) The claim referred to in subsection (1) can be excluded in the interest coupon, annuity coupon or 

profit share coupon. 
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Section 805 
New interest coupons and annuity coupons 

New interest coupons and annuity coupons for a bearer bond may not be issued to the bearer of the 

document authorising receipt of the coupons (renewal coupon) if the bearer of the bond has objected 

to the issuing. In this case, the coupons are to be delivered to the bearer of the bond if he presents the 

bond. 

Section 806 
Reregistration under name 

The reregistration of a bearer bond as a bond registered in the name of a specified owner may only be 

done by the issuer. The issuer is not obliged to effect reregistration. 

Section 807 
Bearer tickets and stamps 

If tickets, stamps or similar documents in which a creditor is not identified are issued by the issuer in 

circumstances from which it can be seen that the issuer intends to be obliged to an act of performance 

for the bearer, then the provisions of sections 793 (1) and 794, 796 and 797 apply with the necessary 

modifications. 

Section 808 
Registered securities with bearer clause 

(1) If a document in which the creditor is named is issued with the stipulation that the act of 

performance promised in the document can be made to any bearer, then the debtor is released from 

obligation by performance to the bearer of the document. The bearer is not entitled to demand 

performance. 

(2) The debtor is obliged to pay only in return for presentation of the document. If the document has 

been lost or destroyed, then if not otherwise provided, it may be declared invalid by way of public 

notice procedure. The provisions of section 802 on limitation apply. 

Title 25 

Presentation of things 

Section 809 
Inspection of a thing 

A person who has a claim in respect of a thing against its possessor or wishes to obtain certainty as to 

whether he has such a claim may, if inspection of the thing is of interest to him for this reason, demand 

that the possessor presents the thing to him for inspection or permits inspection. 
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Section 810 
Right to inspect documents 

A person who has a legal interest in inspecting a document in the possession of another person may 

demand from its possessor permission to inspect it if the document was drawn up in his interests or if 

in the document a legal relationship existing between himself and another is documented or if the 

document contains negotiations on a legal transaction that were engaged in between him and another 

person or between one of the two of them and a joint intermediary. 

Section 811 
Place of presentation, risk and costs 

(1) Presentation must, in the cases of sections 809 and 810, be made at the place where the thing to 

be presented is located. Each party may demand to have it presented at another place if there is a 

compelling reason for doing so. 

(2) Risk and costs must be borne by the person demanding presentation. The possessor may refuse 

presentation until the other party advances the costs and provides security for the risk. 

Title 26 

Unjust enrichment 

Section 812 
Claim for restitution 

(1) A person who obtains something as a result of the performance of another person or otherwise at 

his expense without legal grounds for doing so is under a duty to make restitution to him. This duty 

also exists if the legal grounds later lapse or if the result intended to be achieved by those efforts in 

accordance with the contents of the legal transaction does not occur. 

(2) Performance also includes the acknowledgement of the existence or non-existence of an 

obligation. 

Section 813 
Performance notwithstanding defence 

(1) Restitution of performance rendered to perform an obligation may also be demanded if the claim 

was subject to a defence by means of which assertion of the claim has been permanently excluded. 

The provisions of section 214 (2) are unaffected. 

(2) If an obligation due on a specific date is performed early, then the claim for return is excluded and 

reimbursement of interim interest may not be demanded. 

Section 814 
Knowledge that debt is not owed 

Restitution of performance rendered for the purpose of performing an obligation may not be 

demanded if the person who rendered the performance knew that he was not obliged to do so or if the 

performance complied with a moral duty or consideration of decency. 
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Section 815 
Non-occurrence of result 

A claim for return for the non-occurrence of a result intended by an act of performance is excluded if 

the occurrence of the result was impossible from the outset and the person who rendered the 

performance prevented the result from occurring in bad faith. 

Section 816 
Disposition by an unauthorised person 

(1) If an unauthorised person disposes of an object and the decision is effective against the authorised 

person, then he is obliged to make restitution to the authorised person of what he gains by the 

disposal. If the disposition is gratuitous, then the same duty applies to a person who as a result of the 

disposition directly gains a legal advantage. 

(2) If performance is rendered to an unauthorised person that is effective in relation to the authorised 

person, then the unauthorised person is under a duty to make restitution of the performance. 

Section 817 
Breach of law or public policy 

If the purpose of performance was determined in such a way that that the receiver, in accepting it, was 

violating a statutory prohibition or public policy, then the receiver is obliged to make restitution. A claim 

for return is excluded if the person who rendered performance was likewise guilty of such a breach, 

unless the performance consisted in entering into an obligation; restitution may not be demanded of 

any performance rendered in fulfilment of such an obligation. 

Section 818 
Scope of the claim to enrichment 

(1) The duty to make restitution extends to emoluments taken as well as to whatever the receiver 

acquires by reason of a right acquired or in compensation for destruction, damage or deprivation of the 

object obtained. 

(2) If restitution is not possible due to the quality of the benefit obtained, or if the receiver is for another 

reason unable to make restitution, then he must compensate for its value. 

(3) The liability to undertake restitution or to reimburse the value is excluded to the extent that the 

receiver is no longer enriched. 

(4) From the time when the action is pending onwards, the receiver is liable under the general 

provisions of law. 
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Section 819 
Increased liability in case of knowledge and breaches of law or public policy 

(1) If the receiver, at the time of receipt, knows of the defect in the legal basis or if he learns of it later, 

then he is obliged to make restitution from the moment of receipt or of obtaining knowledge of the 

defect to make restitution as if the claim for restitution had been pending from this time on. 

(2) If the receiver, in accepting the performance, violates a statutory prohibition or public policy, then 

he is likewise under the same obligation from receipt of payment onwards. 

Section 820 
Increased liability where the result is uncertain 

(1) If the performance was intended to produce a result whose occurrence, according to the contents 

of the legal transaction, was regarded as uncertain, then, if the result does not occur, the receiver is 

under a duty of restitution in the same way as if the claim for restitution had been pending at the time 

of receipt. The same applies if the performance has been rendered for a legal reason which according 

to the contents of the legal transaction was regarded as likely to lapse and the legal reason ceases to 

exist. 

(2) The receiver must only pay interest from the time when he learns that the result has not occurred 

or that the legal reason has ceased to exist; he is not obliged to make restitution of emoluments to the 

extent that he is no longer enriched at this time. 

Section 821 
Enrichment defence 

A person who enters into an obligation without legal grounds to do so may also refuse fulfilment if the 

claim to release from the obligation is statute-barred. 

Section 822 
Restitution duty of third parties 

If the receiver bestows the gains on a third person at no charge, then that third person is obliged to 

make restitution as if he had received the disposition from the creditor without legal grounds, to the 

extent that as a result of the bestowal the duty of the receiver to make restitution of the enrichment is 

excluded. 
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Title 27 

Torts 

Section 823 
Liability in damages 

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, 

property or another right of another person is liable to make compensation to the other party for the 

damage arising from this. 

(2) The same duty is held by a person who commits a breach of a statute that is intended to protect 

another person. If, according to the contents of the statute, it may also be breached without fault, then 

liability to compensation only exists in the case of fault. 

Section 824 
Endangering credit 

(1) A person who untruthfully states or disseminates a fact that is qualified to endanger the credit of 

another person or to cause other disadvantages to his livelihood or advancement must compensate 

the other for the damage caused by this even if, although he does not know that the fact is untrue, he 

should have known. 

(2) A person who makes a communication and is unaware that it is untrue is not obliged to pay 

damages if he or the receiver of the communication has a justified interest in the communication. 

Section 825 
Inducing others to sexual acts 

A person who induces another person to undertake or acquiesce in sexual acts by cunning, duress or 

abuse of a dependency relationship is liable to him for the resulting damage incurred. 

Section 826 
Intentional damage contrary to public policy 

A person who, in a manner contrary to public policy, intentionally inflicts damage on another person is 

liable to the other person to make compensation for the damage. 

Section 827 
Exclusion and reduction of responsibility 

A person who, in a state of unconsciousness or in a state of pathological mental disturbance 

precluding free exercise of will, inflicts damage on another person is not responsible for such damage. 

If he has temporarily induced such a state in himself with alcoholic beverages or similar means, he is 

then responsible for damage that he unlawfully causes in this state as if he were responsible because 

of negligence; responsibility does not ensue if he came into this state without fault. 
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Section 828 
Minors 

(1) A person who has not reached the age of seven is not responsible for damage caused to another 

person. 

(2) A person who has reached the age of seven but not the age of ten is not responsible for damage 

that he inflicts on another party in an accident involving a motor vehicle, a railway or a suspension 

railway. This does not apply if he intentionally caused the injury. 

(3) A person who has not yet reached the age of eighteen is, to the extent that his responsibility is not 

excluded under subsection (1) or (2), not responsible for damage he inflicts on another person if, when 

committing the damaging act, he does not have the insight required to recognise his responsibility. 

Section 829 
Liability in damages for reasons of equity 

A person who, for reasons cited in sections 827 and 828, is not responsible for damage he caused in 

the instances specified in sections 823 to 826 must nonetheless make compensation for the damage, 

unless damage compensation can be obtained from a third party with a duty of supervision, to the 

extent that in the circumstances, including without limitation the circumstances of the parties involved, 

equity requires indemnification and he is not deprived of the resources needed for reasonable 

maintenance and to discharge his statutory maintenance duties. 

Section 830 
Joint tortfeasors and persons involved 

(1) If more than one person has caused damage by a jointly committed tort, then each of them is 

responsible for the damage. The same applies if it cannot be established which of several persons 

involved caused the damage by his act. 

(2) Instigators and accessories are equivalent to joint tortfeasors. 

Section 831 
Liability for vicarious agents 

(1) A person who uses another person to perform a task is liable to make compensation for the 

damage that the other unlawfully inflicts on a third party when carrying out the task. Liability in 

damages does not apply if the principal exercises reasonable care when selecting the person 

deployed and, to the extent that he is to procure devices or equipment or to manage the business 

activity, in the procurement or management, or if the damage would have occurred even if this care 

had been exercised. 

(2) The same responsibility is borne by a person who assumes the performance of one of the 

transactions specified in subsection (1) sentence 2 for the principal by contract. 
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Section 832 
Liability of a person with a duty of supervision 

(1) A person who is obliged by operation of law to supervise a person who requires supervision 

because he is a minor or because of his mental or physical condition is liable to make compensation 

for the damage that this person unlawfully causes to a third party. Liability in damages does not apply 

if he fulfils the requirements of his duty to supervise or if the damage would likewise have been caused 

in the case of proper conduct of supervision. 

(2) The same responsibility applies to any person who assumes the task of supervision by contract. 

Section 833 
Liability of animal keeper 

If a human being is killed by an animal or if the body or the health of a human being is injured by an 

animal or a thing is damaged by an animal, then the person who keeps the animal is liable to 

compensate the injured person for the damage arising from this. Liability in damages does not apply if 

the damage is caused by a domestic animal intended to serve the occupation, economic activity or 

subsistence of the keeper of the animal and either the keeper of the animal in supervising the animal 

has exercised reasonable care or the damage would also have occurred even if this care had been 

exercised. 

Section 834 
Liability of animal minder 

A person who by contract assumes the supervision of an animal for the keeper of the animal is 

responsible for the damage inflicted by the animal on a third party in the manner specified in section 

833. The responsibility does not apply if he exercises reasonable care in supervision or if the damage 

would also have occurred even if such care had been exercised. 

Section 835 

(repealed) 
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Section 836 
Liability of the owner of a plot of land 

(1) If a human being is killed or if the body or the health of a human being is injured or a thing is 

damaged by the collapse of a building or any other structure attached to a plot of land or by parts of 

the building or structure breaking off, then the possessor of the plot of land is liable to make 

compensation to the injured person for damage resulting from this, to the extent that the collapse or 

severing is a consequence of defective construction or inadequate upkeep. Liability in damages does 

not apply if the possessor has observed reasonable care for the purpose of avoiding danger. 

(2) A previous possessor of the plot of land is responsible for the damage if the collapse or breaking 

off occurs within one year after he vacated possession, unless during his period of possession he 

exercised reasonable care or a later possessor would have been able to avoid the danger by 

observing this care. 

(3) The possessor within the meaning of these provisions is the owner-occupier. 

Section 837 
Liability of building possessor 

If anyone, in exercise of a right, possesses a building or another structure on the plot of land of 

another person, then the responsibility specified in section 836 applies to him instead of the possessor 

of the plot of land. 

Section 838 
Liability of the person with a duty of maintenance of a building 

A person who assumes the maintenance of a building or of a structure attached to a plot of land for 

the possessor or has to maintain the building or the other structure by virtue of a right of use to which 

he is entitled is responsible in the same way as the possessor for the damage caused by the collapse 

or the breaking off of parts of the building. 

Section 839 
Liability in case of breach of official duty 

(1) If an official intentionally or negligently breaches the official duty incumbent upon him in relation to 

a third party, then he must compensate the third party for damage arising from this. If the official is 

only responsible because of negligence, then he may only be held liable if the injured person is not 

able to obtain compensation in another way. 

(2) If an official breaches his official duties in a judgment in a legal matter, then he is only responsible 

for any damage arising from this if the breach of duty consists in a criminal offence. This provision is 

not applicable to refusal or delay that is in breach of duty in exercising a public function. 

(3) Liability for damage does not arise if the injured person has intentionally or negligently failed to 

avert the damage by having recourse to appeal. 
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Section 839a 
Liability of court-appointed expert 

(1) If an expert appointed by the court intentionally or by gross negligence submits a false expert 

opinion, then he is liable to make compensation for the damage incurred by a party to the proceedings 

as a result of a court decision based on this expert opinion. 

(2) Section 839 (3) applies with the necessary modifications. 

Section 840 
Liability of more than one person 

(1) If more than one person is responsible for damage arising from a tort, then they are jointly and 

severally liable. 

(2) If besides the person who is obliged to make compensation for damage caused by another person 

under sections 831 and 832 the other person is also responsible for the damage, then in their internal 

relationship the other is obliged alone, and in the case specified in section 829 the person with a duty 

of supervision is obliged alone. 

(3) If besides the person who is obliged to make compensation for damage under sections 833 to 838 

a third party is responsible, then the third party is solely obliged in their internal relationship. 

Section 841 
Compensation for liability of a public official 

If an official who by virtue of his official duty must appoint another person for management for a third 

party or must supervise such management or participate in it by ratifying legal transactions is 

responsible together with the other person, as a result of violating these duties, for the damage 

caused by the other, then the other person is solely liable in their internal relationship. 

Section 842 
Extent of liability in damages when a person is injured 

Liability to compensate for damage resulting from a tort directed against the person extends to the 

disadvantages the tort produces for the livelihood or advancement of the injured person. 
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Section 843 
Annuity in money or lump sum settlement 

(1) If the earning capacity of the injured person is eliminated or reduced as the result of an injury to 

body or health or if his needs are increased, then the injured person is to be given damages by 

payment of an annuity. 

(2) The provisions of section 760 apply to the annuity. Whether the person liable in damages must 

provide security and in what kind and in what amount is determined by the circumstances. 

(3) In lieu of the annuity, the injured person may demand a lump sum settlement if there is a 

compelling reason for doing so. 

(4) The claim is not excluded by the fact that another person must provide the injured person with 

maintenance. 

Section 844 
Third-party compensation claims in the case of death 

(1) In cases where death is caused, the person liable in damages must reimburse the costs of a 

funeral to the person under a duty to bear these costs. 

(2) If the person killed, at the time of the injury, stood in a relationship to a third party on the basis of 

which he was obliged or might become obliged by operation of law to provide maintenance for that 

person and if the third party has as a result of the death been deprived of his right to maintenance, 

then the person liable in damages must give the third party damages by payment of an annuity to the 

extent that the person killed would have been obliged to provide maintenance for the presumed 

duration of his life; the provisions of section 843 (2) to (4) apply with the necessary modifications. 

Liability in damages also arises where the third party at the time of injury had been conceived but not 

yet born. 

Section 845 
Compensation claims for lost services 

In the case of death or injury to body or health, or in the case of deprivation of liberty, the person liable 

in damages must give a third party compensation for loss of services by payment of an annuity if the 

injured person by operation of law was under a duty to the third party to render services in the 

household or business of the latter. The provisions of section 843 (2) to (4) apply with the necessary 

modifications. 

Section 846 
Contributory negligence of the injured person 

In the cases of sections 844 and 845, if fault on the part of the injured person contributed to the 

genesis of the damage suffered by the third party, then the provisions of section 254 are applicable to 

the claim of the third party. 
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Section 847 

(repealed) 

Section 848 
Liability for chance in connection with deprivation of a thing 

A person who is obliged to return a thing of which he has deprived another person by a tort is also 

responsible for accidental loss, for a chance impossibility of restitution for another reason or for 

accidental deterioration of the thing, unless such loss, other impossibility of restitution or deterioration 

would have occurred even without the deprivation. 

Section 849 
Interest on the compensation sum 

If compensation is to be paid for the value of a thing of which a person has been deprived, or if 

compensation is to be paid for the decrease in value of a thing as a result of damage, then the injured 

person may demand interest on the amount to be paid in compensation from the date on which the 

determination of the value is based. 

Section 850 
Reimbursement of outlays 

If the person liable for restitution of a thing another person has been deprived of makes outlays on the 

thing, then in relation to the injured person he has the rights that a possessor has against the owner 

for outlays. 

Section 851 
Compensation payment to unauthorised parties 

If the person liable to pay damages for the deprivation of a person or for damage to a movable thing 

pays compensation to the person in whose possession the thing was at the time when the deprivation 

or damage occurred, then by this payment of compensation he is released, even if a third party was 

the owner of the thing or had another right in the thing, unless he knows of the right of the third party 

or his lack of knowledge results from gross negligence. 

Section 852 
Claim for restitution after end of limitation period 

If by a tort the person liable to pay compensation obtains something at the cost of the injured person, 

then even after the claim to compensation for the damage arising from a tort is statute-barred he is 

obliged to make restitution under the provisions on the return of unjust enrichment. This claim is 

statute-barred ten years after it arises, or, notwithstanding the date on which it arises, thirty years after 

the date on which the act causing the injury was committed or after the other event that triggered the 

loss. 
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Section 853 
Defence of bad faith 

If someone obtains a claim against the injured person by a tort committed by him, the injured person 

may refuse performance even if the claim to cancellation of the claim is by then statute-barred. 

Book 3 

Law of Property 

Division 1 

Possession 

Section 854 
Acquisition of possession 

(1) Possession of a thing is acquired by obtaining actual control of the thing. 

(2) Agreement between the previous possessor and the acquirer is sufficient for acquisition if the 

acquirer is in a position to exercise control over the thing. 

Section 855 
Agent in possession 

If a person exercises actual control over a thing for another in the other’s household or in the other’s 

trade or business or in a similar relationship, by virtue of which he has to follow instructions from the 

other that relate to the thing, only the other shall be the possessor. 

Section 856 
Ending of possession 

(1) Possession comes to an end as a result of the possessor giving up actual control of the thing or 

losing actual control in another way. 

(2) Possession does not come to an end as a result of the possessor being prevented in a way that is 

temporary in nature from exercising control. 

Section 857 
Inheritability 

Possession passes to the heir. 

Section 858 
Unlawful interference with possession 

(1) A person who, against the will of the possessor, deprives the possessor of possession or interferes 

with the possessor’s possession acts, except where the deprivation or the interference is permitted by 

law, unlawfully (unlawful interference with possession). 

(2) The possession obtained as a result of unlawful interference is defective. The successor in 

possession must allow the defectiveness to be asserted against him if he is the heir of the possessor 

or he knows when he acquires possession that the possession of his predecessor was defective. 
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Section 859 
Self-help by the possessor 

(1) The possessor may use force to defend himself against unlawful interference. 

(2) If a movable thing is taken away from the possessor by unlawful interference, the possessor may 

use force to remove it from the interferer who is caught in the act or pursued. 

(3) If the possessor of a plot of land is deprived of possession by unlawful interference, the possessor 

may recover possession immediately after the deprivation of possession by removing the interferer. 

(4) The possessor has the same rights against a person who under section 858 (2) above must allow 

the defectiveness of the possession to be asserted against himself. 

Section 860 
Self-help by the agent in possession 

The rights to which the possessor is entitled under section 859 above may also be exercised by the 

person who exercises actual control for the possessor under section 855. 

Section 861 
Claim on account of deprivation of possession 

(1) If the possessor is deprived of possession by unlawful interference, the possessor may require 

possession to be restored by the person who is in defective possession in relation to him. 

(2) The claim is excluded if the possession that was removed was defective in relation to the present 

possessor or his predecessor in title and was obtained in the last year before the deprivation of 

possession. 

Section 862 
Claim on account of interference with possession 

(1) If the possessor is disturbed in his possession by unlawful interference, he may require the 

disturber to remove the disturbance. If further disturbances are to be feared, the possessor may seek 

a prohibitory injunction. 

(2) The claim is excluded if the possessor possesses the property defectively in relation to the 

disturber or the predecessor in title of the disturber and the possession was obtained in the last year 

before the disturbance. 

Section 863 
Objections of the remover or disturber 

In response to the claims set out in sections 861 and 862 above, a right of possession or to act in 

disturbance of possession may be asserted only to justify the submission that the deprivation or 

disturbance of possession is not unlawful interference. 
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Section 864 
Extinction of claims to possession 

(1) A claim based on sections 861 or 862 is extinguished at the end of one year after the act of 

unlawful interference, unless the claim is asserted in a legal action before this date. 

(2) Extinction also occurs if it is established by a final and absolute judgment, after the act of unlawful 

interference takes place, that the interferer has a right to the property by virtue of which he may 

require a possessory status corresponding to his manner of acting to be established. 

Section 865 
Part possession 

The provisions of sections 858 to 864 above also apply in favour of a person who possesses only part 

of a thing, in particular separate residential space or other space. 

Section 866 
Co-possession 

If more than one person has co-possession of property, there shall be no protection of possession in 

their relationship to each other with regard to the limits of the use to which each of them is entitled. 

Section 867 
Right of pursuit of the possessor 

If a thing leaves the control of the possessor and arrives on a plot of land in the possession of another, 

the possessor of the plot of land must permit the possessor of the thing to find and remove the thing, 

unless possession has meanwhile been taken of the thing. The possessor of the plot of land may 

require compensation for the damage caused by the finding and removal. Where it is to be feared that 

damage will be caused, the possessor of the land may refuse permission until he is given security; it is 

inadmissible to refuse permission if delay entails danger. 

Section 868 
Indirect possession 

If a person possesses a thing as a usufructuary, a pledgee, a usufructuary lessee, a lessee, a 

depositary or in a similar relationship by virtue of which he is, in relation to another, entitled to 

possession or obliged to have possession for a period of time, the other person shall also be a 

possessor (indirect possession). 

Section 869 
Claims of the indirect possessor 

If there is unlawful interference with the possessor’s possession, the indirect possessor also has the 

claims set out in sections 861 and 862 above. If the possessor is deprived of possession, the indirect 

possessor is entitled to require possession to be restored to the previous possessor; if the latter 

cannot or does not wish to retake possession, the indirect possessor may require that possession is 
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granted to the indirect possessor himself. Under the same condition, the indirect possessor, in the 

case set out in section 867, may require that he himself is permitted to find and remove the thing. 

Section 870 
Transfer of indirect possession 

Indirect possession may be transferred to another by assigning to the other the claim to return of the 

thing. 

Section 871 
Multilevel indirect possession 

If the indirect possessor is in a relationship with a third party of the nature set out in section 868 above, 

the third party is also an indirect possessor. 

Section 872 
Proprietary possession 

A person who possesses a thing as belonging to him is a proprietary possessor. 

Division 2 

General provisions on rights in land 

Section 873 
Acquisition by agreement and registration 

(1) The transfer of the ownership of a plot of land, the encumbrance of a plot of land with a right and 

the transfer or encumbrance of such a right require agreement between the person entitled and the 

other person on the occurrence of the change of rights and the registration of the change of rights in 

the Land Register, except insofar as otherwise provided by law. 

(2) Before the registration, the parties are bound by the agreement only if the declarations are 

notarially recorded, or made before the Land Registry, or submitted to the Land Registry, or if the 

person entitled has delivered to the other person an approval of registration that satisfies the 

provisions of the Land Register Act [Grundbuchordnung]. 

Section 874 
Reference to approval of registration 

On the registration of a right, which encumbers a plot of land, reference may be made, for a more 

detailed description of the contents of the right, to the approval of registration, to the extent that the 

law does not provide otherwise. 
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Section 875 
Cancellation of a right 

(1) The cancellation of a right in a plot of land, except insofar as otherwise provided by law, requires a 

declaration by the person entitled that he surrenders the right, and the deletion of the right in the Land 

Register. The declaration must be made to the Land Registry or to the person for whose benefit it is 

made. 

(2) Before the deletion, the person entitled is obliged by his declaration only if he has made it to the 

Land Registry or has delivered to the person for whose benefit it is made an approval of the deletion 

that complies with the provisions of the Land Register Act [Grundbuchordnung]. 

Section 876 
Cancellation of an encumbered right 

If a right in a plot of land is encumbered with the right of a third party, the cancellation of the 

encumbered right requires the approval of the third party. Where the right to be cancelled is that of the 

current owner of another plot of land, then, if that plot of land is encumbered with the right of a third 

party, the approval of the third party is necessary, unless the right of the third party is not affected by 

the cancellation. The approval must be declared to the Land Registry or to the person for whose 

benefit it is made; it is irrevocable. 

Section 877 
Alterations of rights 

The provisions of sections 873, 874 and 876 also apply to alterations of the contents of a right in a plot 

of land. 

Section 878 
Subsequent restrictions on disposition 

A declaration by the person entitled made under sections 873, 875 or 877 does not become ineffective 

as a result of the person entitled being restricted in disposition after the declaration has a binding 

effect for him and the application for registration has been made to the Land Registry. 

Section 879 
Order of priority of more than one right 

(1) The order of priority of more than one right with which a plot of land is encumbered is determined, if 

the rights are entered in the same section of the Land Register, by the sequence of the entries. If the 

rights are entered in different sections, the right entered stating an earlier date has priority; rights that 

are entered stating the same date have the same priority. 

(2) The entry is conclusive as to the order of priority even if the agreement required under section 873 

above for the acquisition of the right was reached only after the entry. 

(3) An arrangement of the order of priority that deviates from this must be registered in the Land 

Register. 
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Section 880 
Change of priority 

(1) The order of priority may be altered subsequently. 

(2) For the change of priority, the agreement of the person taking lower priority and of the person 

taking higher priority and the registration of the change in the Land Register are necessary; the 

provisions in section 873 (2) and section 878 above apply. If a mortgage, a land charge, or an annuity 

land charge is to take lower priority, the approval of the owner is also necessary. Approval must be 

declared to the Land Registry or one of the persons involved; it is irrevocable. 

(3) If the right taking lower priority is encumbered with the right of a third party, the provisions in 

section 876 apply with the necessary modifications. 

(4) The priority accorded to the right that takes higher priority is not lost as a result of the right that 

takes lower priority being cancelled by legal transaction. 

(5) Rights whose priority is between that of the right taking lower priority and the right taking higher 

priority are not affected by the change of priority. 

Section 881 
Reservation of priority 

(1) Upon the encumbrance of the plot of land with a right, the owner may reserve the power to have 

another right whose scope is defined registered with priority before that right. 

(2) The reservation must be registered in the Land Registry; the registration must be made under the 

right that is to take lower priority. 

(3) If the plot of land is disposed of, the reserved power passes to the acquirer. 

(4) If the plot of land, before the entry of the right which is given priority, is encumbered with a right 

without such a reservation, the priority has no effect to the extent that the right registered subject to 

the reservation would, as a result of the encumbrance effected in the interim period, suffer an 

encroachment exceeding the reservation. 

Section 882 
Maximum amount of compensation for lost value 

Where a plot of land is encumbered with a right for which, under the provisions applying to compulsory 

auction, if the right is extinguished by the acceptance of the bid, the person entitled is to be 

compensated from the proceeds of sale, the maximum amount of compensation may be determined. 

The determination must be registered in the Land Register. 
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Section 883 
Requirements and effect of priority notice 

(1) To secure a claim to the grant or cancellation of a right in a plot of land or in a right encumbering 

the plot of land or to the alteration of the contents or the priority of such a right, a priority notice may be 

entered in the Land Register. The registration of a priority notice is also admissible to secure a future 

or a conditional claim. 

(2) A disposition that is made, after the registration of the priority notice, of the plot of land or of the 

right, is ineffective to the extent that it would defeat or adversely affect the claim. This also applies if 

the disposition is made by way of compulsory execution or enforcement of an attachment order or by 

the administrator in insolvency proceedings. 

(3) The priority of the right to the grant of which the claim relates is determined according to the 

registration of the priority notice. 

Section 884 
Effect in relation to heirs 

To the extent that the claim is secured by the priority notice, the heir of the person under an obligation 

may not rely on the restriction of his liability. 

Section 885 
Requirement for the registration of the priority notice 

(1) The registration of a priority notice is made on the basis of an interim injunction or on the basis of 

the approval of the person whose plot of land or whose right is affected by the priority notice. For the 

issuing of the interim injunction it is not necessary for an endangerment of the claim to be secured to 

be credibly established. 

(2) When the registration is made, for a more detailed description of the claim to be secured, reference 

may be made to the interim injunction or to the approval of registration. 

Section 886 
Claim for removal 

If the person whose plot of land or whose right is affected by the priority notice has a defence that 

permanently excludes the assertion of the claim secured by the priority notice, the person may require 

the priority notice claimant to have the priority notice removed. 

Section 887 
Public notice of the priority notice claimant 

Where the person whose claim is secured by the priority notice is unknown, his right may be excluded 

by way of public notice procedure if the requirements for the exclusion of a mortgage creditor laid 

down in section 1170 are satisfied. When the exclusory order comes into legal effect, the effect of the 

priority notice is extinguished. 
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Section 888 
Claim to approval of the person entitled to the priority notice 

(1) To the extent that the acquisition of a registered right or of a right to such a right is ineffective 

against the person for whose benefit the priority notice exists, this person may require from the 

acquirer the approval of the registration or the deletion that is necessary to realise the claim secured 

by the priority notice. 

(2) The same applies if the claim is secured by a prohibition on disposal. 

Section 889 
Exclusion of merger for real rights 

A right in a plot of land belonging to another does not expire by reason of the owner of the plot of land 

acquiring the right in the plot of land or the person entitled acquiring the ownership of the plot of land. 

Section 890 
Union of plots of land; addition 

(1) More than one plot of land may be united as one plot of land by the owner having them registered 

in the Land Register as one plot of land. 

(2) A plot of land may be made part of another plot of land by the owner having it added to the latter in 

the Land Register. 

Section 891 
Statutory presumption 

(1) If a right has been entered in the Land Register for a person, it is presumed that the person is 

entitled to this right. 

(2) If a right entered in the Land Register is deleted, it is presumed that the right does not exist. 

Section 892 
Presumption of the accuracy of the contents of the Land Register 

(1) In favour of the person who acquires a right in a plot of land or a right in such a right by legal 

transaction, the contents of the Land Register are presumed to be correct, unless an objection to the 

accuracy is registered or the inaccuracy is known to the acquirer. Where the person entitled is 

restricted in favour of a particular person in his disposition of a right entered in the Land Register, the 

restriction is effective in relation to the acquirer only if it is apparent from the Land Register or known 

to the acquirer. 

(2) Where registration is necessary for the acquisition of the right, the knowledge of the acquirer at the 

date when the application for registration is made or, if the agreement required under section 873 is 

reached only later, the date of agreement is conclusive. 
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Section 893 
Legal transaction with the person registered 

The provision in section 892 applies with the necessary modifications if performance on the basis of 

this right is made to the person for whom a right has been registered in the Land Register or if 

between this person and another person, on the basis of this right, a legal transaction that does not fall 

under the provision of section 892 is entered into and this legal transaction contains a disposition of 

the right. 

Section 894 
Correction of the Land Register 

If the contents of the Land Register are not consistent with the actual legal position with regard to a 

right in the plot of land, a right in such a right or a restriction of disposition of the kind set out in section 

892 (1), the person whose right is not registered or not correctly registered or is disadvantaged by the 

registration of an encumbrance or restriction that does not exist may require approval of the correction 

of the Land Register from the person whose right is affected by the correction. 

Section 895 
Prior registration of the person obliged 

If the correction of the Land Register can be made only after the right of the person obliged under 

section 894 has been registered, that person must on request have his right registered. 

Section 896 
Submission of certificate 

If in order to correct the Land Register it is necessary to submit a mortgage certificate, a land charge 

certificate, or an annuity land charge certificate, the person in whose favour the correction is to be 

made may require the holder of the certificate to have the certificate submitted to the Land Registry. 

Section 897 
Costs of correction 

The costs of the correction of the Land Register and of the declarations necessary for this purpose 

must be borne by the person who requires the correction, except where a legal relationship existing 

between this person and the person obliged leads to a different conclusion. 

Section 898 
Claims to correction not subject to the statute of limitations 

The claims set out in sections 894 to 896 are not subject to the statute of limitations. 
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Section 899 
Registration of an objection 

(1) In the cases in section 894, an objection challenging the accuracy of the Land Register may be 

registered. 

(2) The registration is made on the basis of an interim injunction or on the basis of consent from the 

person whose right is affected by the correction of the Land Register. For the issuing of the interim 

injunction it is not necessary for an endangerment of the right of the person objecting to be credibly 

established. 

Section 900 
Acquisition by prescription following registration 

(1) A person who is registered as the owner of a plot of land in the Land Register without having 

acquired ownership acquires ownership if the registration has existed for thirty years and he has had 

the plot of land in proprietary possession in this period. The thirty-year period is calculated in the same 

way as the period for acquiring a movable thing by prescription. The running of the period is 

suspended as long as an objection to the accuracy of the registration is entered in the Land Register. 

(2) These provisions apply with the necessary modifications if there is a registration in the Land 

Register for a person of another right to which that person is not entitled and this right entitles that 

person to possess the plot of land or the exercise of this right is protected under the provisions 

governing possession. Registration is conclusive for the priority of the right. 

Section 901 
Extinction of unregistered rights 

Where a right in a plot of land belonging to another is wrongly deleted in the Land Register, it is 

extinguished if the claim of the person entitled in relation to the owner becomes statute-barred. The 

same applies if a right to a plot of land belonging to another that comes into existence by operation of 

law has not been registered in the Land Register. 

Section 902 
Registered rights not subject to the statute of limitations 

(1) The claims arising from registered rights are not subject to the statute of limitations. This does not 

apply to claims that relate to arrears in recurrent payments or to damages. 

(2) A right in connection with which an objection challenging the accuracy of the Land Register has 

been registered is equivalent to a registered right 
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Division 3 

Ownership 

Title 1 

Subject matter of ownership 

Section 903 
Powers of the owner 

The owner of a thing may, to the extent that a statute or third-party rights do not conflict with this, deal 

with the thing at his discretion and exclude others from every influence. The owner of an animal must, 

when exercising his powers, take into account the special provisions for the protection of animals. 

Section 904 
Necessity 

The owner of a thing is not entitled to prohibit the influence of another person on the thing if the 

influence is necessary to ward off a present danger and the imminent damage is disproportionately 

great in relation to the damage suffered by the owner as a result of the influence. The owner may 

require compensation for the damage incurred by him. 

Section 905 
Restriction of ownership 

The right of the owner of a plot of land extends to the space above the surface and to the subsoil 

under the surface. However, the owner may not prohibit influences that are exercised at such a height 

or depth that he has no interest in excluding them. 

Section 906 
Introduction of imponderable substances 

(1) The owner of a plot of land may not prohibit the introduction of gases, steam, smells, smoke, soot, 

warmth, noise, vibrations and similar influences emanating from another plot of land to the extent that 

the influence does not interfere with the use of his plot of land, or interferes with it only to an 

insignificant extent. An insignificant interference is normally present if the limits or targets laid down in 

statutes or by statutory orders are not exceeded by the influences established and assessed under 

these provisions. The same applies to values in general administrative provisions that have been 

issued under section 48 of the Federal Environmental Impact Protection Act [Bundes-

Immissionsschutzgesetz] and represent the state of the art. 

(2) The same applies to the extent that a material interference is caused by a use of the other plot of 

land that is customary in the location and cannot be prevented by measures that are financially 

reasonable for users of this kind. Where the owner is obliged to tolerate an influence under these 

provisions, he may require from the user of the other plot of land reasonable compensation in money if 

the influence impairs a use of the owner’s plot of land that is customary in the location or its income 

beyond the degree that the owner can be expected to tolerate. 
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(3) Introduction through a special pipe or line is impermissible. 

Section 907 
Facilities threatening danger 

(1) The owner of a plot of land may require that on the neighbouring plot of land no facilities may be 

produced or kept of which it can be predicted with certainty that their existence or use have an 

impermissible influence on the owner’s plot of land. Where an installation satisfies the provisions of 

Land law that prescribe a specific distance from the boundary or other protective measures, then the 

removal of the installation may be required only if the impermissible influence actually occurs. 

(2) Trees and bushes are not facilities within the meaning of these provisions. 

Section 908 
Imminent collapse of building 

If a plot of land is subject to the risk that it is damaged as the result of the collapse of a building or of 

another structure that is connected to a neighbouring plot of land, or of the breaking away of parts of 

the building or of the structure, the owner may require of the person who would be responsible for the 

damage occurring under section 836 (1) or sections 837 and 838 that this person takes the precaution 

necessary to ward off the danger. 

Section 909 
Excavation 

A plot of land may not be excavated in such a way that the ground of the neighbouring plot of land 

loses its necessary support, unless care has been taken to provide a sufficient reinforcement of 

another kind. 

Section 910 
Overhang 

(1) The owner of a plot of land may cut off and keep roots of a tree or of a bush that have intruded 

from a neighbouring plot of land. The same applies to projecting branches if the owner has laid down a 

reasonable period for the possessor of the neighbouring plot of land to remove them and the removal 

does not take place within the period. 

(2) The owner does not have this right if the roots or the branches do not adversely affect the use of 

the plot of land. 

Section 911 
Falling fruit 

Fruit that falls from a tree or a bush onto a neighbouring plot of land is deemed to be the fruit of this 

plot of land. This provision does not apply if the neighbouring plot of land is for public use. 
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Section 912 
Encroachment; duty to tolerate 

(1) If the owner of a plot of land, when erecting a building, built over the boundary, but this was neither 

intentional nor the result of gross negligence, the neighbour must tolerate the encroachment, unless 

the neighbour filed an objection before or immediately after the encroachment across the boundary. 

(2) The neighbour must be compensated by periodical payments. The amount of the periodical 

payments depends on the period of the encroachment across the boundary. 

Section 913 
Payment of periodical payments for encroachment 

(1) The periodical payments for the encroachment must be paid by the owner for the time being of the 

other plot of land to the owner for the time being of the neighbouring plot of land. 

(2) The periodical payments must be paid annually in advance. 

Section 914 
Priority, registration and extinction of periodical payments 

(1) The right to the periodical payments has priority over all rights in the encumbered plot of land, even 

the older rights. It is extinguished when the encroachment is removed. 

(2) The right is not registered in the Land Register. To waive the right and to determine the amount of 

the periodical payments by contract, registration is necessary. 

(3) Apart from this, the provisions that apply to a charge on land existing for the benefit of the owner 

for the time being of a plot of land shall apply. 

Section 915 
Purchase 

(1) The person entitled to the periodical payments may at any time require that the person liable for 

the periodical payments, in return for the transfer of ownership of the part of the plot of land built over, 

reimburse him the value that this part had at the time of the encroachment across the boundary. If he 

makes use of this power, the rights and duties of both parties are governed by the provisions on sale. 

(2) For the period until the transfer of ownership, the periodical payments shall continue to be paid. 

Section 916 
Adverse effect on heritable building right or servitude 

If the encroachment has an adverse effect on a heritable building right or a servitude over the 

neighbouring plot of land, the provisions in sections 912 to 914 apply with the necessary modifications 

in favour of the person entitled. 
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Section 917 
Right of way of necessity 

(1) If a plot of land lacks the connection to a public road necessary for the due use, the owner may 

require of the neighbours that until the defect is removed they tolerate the use of their plots of land to 

create the necessary connection. The direction of the right of way of necessity and the scope of the 

right of use are, if necessary, determined by judicial decision. 

(2) The neighbours over whose plots of land the right of way of necessity leads must be compensated 

by periodical payments. The provisions of section 912 (2) sentence 2 and sections 913, 914 and 916 

apply with the necessary modifications. 

Section 918 
Exclusion of the right of way of necessity 

(1) The obligation to tolerate the right of way of necessity does not arise if the previous connection of 

the plot of land with the public road is ended by an arbitrary act of the owner. 

(2) If, as a result of the disposal of part of the plot of land, the part sold or the part retained is cut off 

from the connection with the public road, the owner of the part over which the connection was 

previously made must tolerate the right of way of necessity. The disposal of one part is equivalent to 

the disposal of one of more than one plots of land belonging to the same owner. 

Section 919 
Boundary marking 

(1) The owner of a plot of land may require from the owner of a neighbouring plot of land that the latter 

cooperates in erecting fixed boundary markers and, if a boundary marker has moved or become 

unrecognisable, in the restoration. 

(2) The type of marking and the procedure are determined in accordance with Land statutes; if these 

contain no provisions, local practice decides. 

(3) The costs of the boundary marking are to be borne by the parties in equal parts, unless a legal 

relationship existing between them leads to a different conclusion. 

Section 920 
Confusion of boundaries 

(1) If, in the case of a confusion of boundaries, the true boundary cannot be established, the 

delimitation is determined by possession. If the possession cannot be established, a piece of equal 

size of the area in dispute must be allocated to each of the plots of land. 

(2) If a determination of the boundary under these provisions leads to a result that does not 

correspond to the circumstances determined, in particular with the fixed size of the plots of land, the 

boundary shall be drawn in a way that is equitable with regard to these circumstances. 
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Section 921 
Joint use of boundary installations 

If two plots of land are separated by a space, border, corner, a ditch, a wall, hedge, fence or another 

structure that benefits both plots of land, it is presumed that the owners of the plots of land are jointly 

entitled to use the structure, unless outward features indicate that the structure belongs to one of the 

neighbours alone. 

Section 922 
Manner of use and maintenance 

If the neighbours are jointly entitled to use one of the installations set out in section 921, each of them 

may use them for the purpose indicated by their nature to the extent that the joint use of the other 

neighbour is not adversely affected. The costs of maintenance are to be borne by the neighbours in 

equal shares. As long as one of the neighbours has an interest in the continuance of the installation, it 

may not be removed or altered without his approval. Apart from this, the legal relationship between the 

neighbours is governed by the provisions on co-ownership. 

Section 923 
Boundary tree 

(1) Where there is a tree standing on the boundary, the fruits and, if the tree is felled, the tree itself 

belong to the neighbours in equal shares. 

(2) Each of the neighbours may require the tree to be removed. The costs of the removal are borne by 

the neighbours in equal shares. The neighbour who requires the removal, however, must bear the 

costs alone if the other neighbour waives his right to the tree; in this case he acquires sole ownership 

upon the separation. The claim to removal is excluded if the tree serves as a boundary marker and in 

view of the circumstances cannot be replaced by another appropriate boundary marker. 

(3) These provisions also apply to a bush standing on the boundary. 

Section 924 
Neighbour-law claims not subject to the statute of limitations 

The claims arising from sections 907 to 909, 915, 917 (1), 918 (2), 919, 920 and 923 (2) are not 

subject to the statute of limitations. 
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Title 2 

Acquisition and loss of ownership of plots of land 

Section 925 
Declaration of conveyance 

(1) The agreement between the alienor and the acquirer (declaration of conveyance) necessary for the 

transfer of ownership of a plot of land under section 873 must be declared in the presence of both 

parties before a competent agency. Any notary is competent to receive the declaration of conveyance, 

notwithstanding the competence of other agencies. A declaration of conveyance may also be made in 

an in-court settlement or in an insolvency plan that has been finally and non-appealably confirmed. 

(2) A declaration of conveyance that is made subject to a condition or a stipulation as to time is 

ineffective. 

Section 925a 
Document of land transaction 

The declaration of a conveyance should be received only if the document of the contract required 

under section 311b (1) sentence 1 is submitted or is drawn up at the same time. 

Section 926 
Accessories of the plot of land 

(1) If the alienor and the acquirer agree that the disposal is to include the accessories of the plot of 

land, the acquirer, together with the ownership of the plot of land, also acquires ownership of the 

accessories in existence at the time of the acquisition, to the extent that they belong to the alienor. In 

case of doubt it is to be assumed that the disposal is intended to extend to the accessories. 

(2) If the acquirer, on the basis of the disposal, acquires possession of accessories that do not belong 

to the alienor or that are encumbered with the rights of third parties, the provisions of sections 932 to 

936 apply; for the good faith of the acquirer, the time when he acquired possession is conclusive. 
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Section 927 
Public notice procedure 

(1) The right of the owner of a plot of land may, if the plot of land has been in the proprietary 

possession of another for thirty years, be excluded by public notice procedure. The period of 

possession is calculated in the same way as the period for acquiring a movable thing by prescription. 

Where the owner is registered in the Land Register, the public notice procedure is admissible only if 

he is dead or missing and a registration in the Land Register that required the approval of the owner 

has not been made for thirty years. 

(2) The person who obtained the exclusory order obtains ownership by having himself registered in the 

Land Register as owner. 

(3) If, before the exclusory order is pronounced, a third party has been registered as owner or, on the 

basis of the ownership of a third party, an objection to the accuracy of the Land Register has been 

registered, the exclusory order has no effect with regard to the third party. 

Section 928 
Relinquishment of ownership, appropriation by fiscal authority 

(1) The ownership of a plot of land may be relinquished by the owner declaring the waiver to the Land 

Registry and the waiver being registered in the Land Register. 

(2) The right to appropriate the relinquished plot of land belongs to the fiscal authority of the Land in 

which the plot of land is situated. The fiscal authority acquires ownership by having itself registered in 

the Land Register as owner. 

Title 3 

Acquisition and loss of ownership of movable things 

Subtitle 1 

Transfer 

Section 929 
Agreement and delivery 

For the transfer of the ownership of a movable thing, it is necessary that the owner delivers the thing to 

the acquirer and both agree that ownership is to pass. If the acquirer is in possession of the thing, 

agreement on the transfer of the ownership suffices. 

Section 929a 
Agreement with regard to unregistered ship 

(1) In order to transfer the ownership of a ship that is not registered in the ship register, or of a share in 

such a ship, delivery is not necessary if the owner and the acquirer are in agreement that the 

ownership is to pass immediately. 

(2) Either party may require that, at his cost, a notarially certified document of the disposal is issued to 

him. 
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Section 930 
Constructive delivery 

If the owner is in possession of the thing, the delivery may be replaced by a legal relationship being 

agreed between the owner and the acquirer by which the acquirer obtains indirect possession. 

Section 931 
Assignment of claim for possession 

If a third party is in possession of the thing, delivery may be replaced by the owner assigning to the 

acquirer the claim to delivery of the thing. 

Section 932 
Good faith acquisition from a person not entitled 

(1) As a result of a disposal carried out under section 929, the acquirer becomes the owner even if the 

thing does not belong to the alienor, unless the alienor is not in good faith at the time when under 

these provisions he would acquire ownership. In the case of section 929 sentence 2, however, this 

applies only if the acquirer had obtained possession from the alienor. 

(2) The acquirer is not in good faith if he is aware, or as a result of gross negligence he is not aware, 

that the thing does not belong to the alienor. 

Section 932a 
Good faith acquisition of unregistered ships 

Where a ship disposed of under section 929a does not belong to the person disposing, the acquirer 

becomes the owner if the ship is delivered to him by the alienor, unless he is not in good faith at this 

time; where a share in a ship is the subject of the disposal, the granting of joint possession of the ship 

takes the place of delivery. 

Section 933 
Good faith acquisition on constructive delivery 

Where a thing alienated under section 930 does not belong to the alienor, the acquirer becomes the 

owner if the thing is delivered to him by the alienor, unless he is not in good faith at this time. 

Section 934 
Good faith acquisition on assignment of claim for possession 

Where a thing alienated under section 931 does not belong to the alienor, the acquirer becomes 

owner, if the alienor is the indirect possessor of the thing, on the assignment of the claim, or otherwise 

when the acquirer obtains the possession of the thing from the third party, unless at the time of the 

assignment or the acquisition of possession he is not in good faith. 
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Section 935 
No good faith acquisition of lost property 

(1) The acquisition of ownership under sections 932 to 934 does not occur if the thing was stolen from 

the owner, is missing or has been lost in any other way. The same applies, where the owner was only 

the indirect possessor, if the possessor had lost the thing. 

(2) These provisions do not apply to money or bearer instruments or to things that are alienated by 

way of public auction. 

Section 936 
Extinction of third party rights 

(1) If an alienated thing is encumbered with the right of a third party, the right is extinguished on the 

acquisition of ownership. In the case of section 929 sentence 2, however, this applies only if the 

acquirer had obtained possession from the alienor. If the disposal is made under section 929a or 930, 

or if the thing alienated under section 931 was not in the indirect possession of the alienor, the right of 

the third party is extinguished only when the acquirer obtains possession of the thing as a result of the 

disposal. 

(2) The right of the third party is not extinguished if the acquirer, at the time conclusive under 

subsection 1 above, is not in good faith with regard to the right. 

(3) If, in the case of section 931, the right belongs to the third party possessor, it is not extinguished 

even with regard to a good faith acquirer. 

Subtitle 2 

Acquisition by prescription 

Section 937 
Requirements, exclusion in the case of knowledge 

(1) A person who has a movable thing in his proprietary possession for ten years acquires the 

ownership (acquisition by prescription). 

(2) Acquisition by prescription is excluded if the acquirer on acquiring the proprietary possession is not 

in good faith or if he later discovers that he is not entitled to the ownership. 

Section 938 
Presumption of proprietary possession 

If a person had a thing in his proprietary possession at the beginning and at the end of a period of 

time, it is presumed that his proprietary possession also existed in the intermediate period. 
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Section 939 
Suspension of prescription 

(1) Prescription is suspended if the claim for possession against the proprietary possessor, or in the 

case of indirect proprietary possession against the possessor who derives his right to possession from 

the proprietary possessor, is asserted in a manner suitable under sections 203 and 204 to suspend 

limitation. However, the suspension occurs only for the benefit of the person who causes it. 

(2) Prescription is also suspended as long as the limitation of the claim to possession under sections 

205 to 207 or its expiry under sections 210 and 211 is suspended. 

Section 940 
Interruption by loss of possession 

(1) Prescription is interrupted by the loss of proprietary possession. 

(2) The interruption is deemed not to have occurred if the proprietary possessor loses the proprietary 

possession involuntarily and recovers it within the period of one year or by legal action instituted within 

this period. 

Section 941 
Interruption by act of execution 

Prescription is interrupted by undertaking or applying for a judicial or official act of execution. Section 

212 (2) and (3) applies with the necessary modifications. 

Section 942 
Effect of interruption 

If the prescription period is interrupted, the time that passed before the interruption is disregarded; a 

new prescription period may begin only after the termination of the interruption. 

Section 943 
Acquisition by prescription and succession in title 

If as a result of succession in title the thing enters the proprietary possession of a third party, the 

prescription period that has passed in the possession of the predecessor in title benefits the third 

party. 

Section 944 
Possessor of an inheritance 

The prescription period that has passed for the benefit of a possessor of an inheritance counts in 

favour of the heir. 
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Section 945 
Extinction of third party rights 

On the acquisition of ownership by prescription, the third-party rights in the thing that arose before the 

acquisition of proprietary possession are extinguished, unless the proprietary possessor is not in good 

faith with regard to these rights on the acquisition of proprietary possession or he learns of their 

existence only later. The period of prescription must be completed with regard to the third-party right 

too; the provisions of sections 939 to 944 apply with the necessary modifications. 

Subtitle 3 

Combination, intermixture, processing 

Section 946 
Combination with a plot of land 

If a movable thing is combined with a plot of land in such a way that it becomes an essential part of the 

plot of land, the ownership of the plot of land extends to this movable thing. 

Section 947 
Combination with movable things 

(1) If movable things are combined with each other in such a way that they become essential parts of 

a uniform thing, the previous owners become co-owners of this thing; the shares are determined by 

the relationship of the value that the things have at the time of combination. 

(2) If one of the things is to be seen as the main thing, its owner acquires sole ownership. 

Section 948 
Intermixture 

(1) If movable things are inseparably intermixed or mingled with each other, the provisions of section 

947 apply with the necessary modifications. 

(2) The situation is equivalent to inseparability if the separation of the intermixed or mingled things 

would entail disproportionately high costs. 

Section 949 
Extinction of third party rights 

If, under sections 946 to 948, the ownership of a thing is extinguished, the other rights in the thing are 

also extinguished. If the owner of the encumbered thing acquires co-ownership, the rights in the share 

that takes the place of the thing continue in existence. If the owner of the encumbered thing becomes 

the sole owner, the rights extend to the joined thing. 
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Section 950 
Processing 

(1) A person who, by processing or transformation of one or more substances, creates a new movable 

thing acquires the ownership of the new thing, except where the value of the processing or the 

transformation is substantially less than the value of the substance. Processing also includes writing, 

drawing, painting, printing, engraving or a similar processing of the surface. 

(2) On the acquisition of ownership of the new thing, the existing rights in the substance are 

extinguished. 

Section 951 
Compensation for loss of rights 

(1) A person who, as a result of the provisions of sections 946 to 950, suffers a loss of rights may 

require from the person to whose benefit the change of rights occurs payment in money under the 

provisions on the return of unjust enrichment. The restoration of the former state cannot be required. 

(2) The provisions on the obligation to pay damages for torts and the provisions on the reimbursement 

of outlays made and on the right of removal of an installation are unaffected. In the cases of sections 

946 and 947, the removal under the provisions applying to the right of removal of the possessor in 

relation to the owner is admissible even if the combination was not made by the possessor of the main 

thing. 

Section 952 
Ownership of documents of debt 

(1) The creditor shall be entitled to the ownership of a certificate of indebtedness issued with regard to 

a claim. The right of a third party to the claim extends to the certificate of indebtedness. 

(2) The same applies to documents on other rights under which performance may be requested, in 

particular for mortgage, land charge and annuity land charge certificates. 

Subtitle 4 

Acquisition of products and other components of a thing 

Section 953 
Ownership of separated products and components 

Products and other components of a thing, even after separation, belong to the owner of the thing, 

unless sections 954 to 957 lead to a different conclusion. 

Section 954 
Acquisition by person with real right 

A person who, by reason of a right in a thing belonging to another, is entitled to appropriate products 

or other components of the thing, acquires the ownership of them, notwithstanding the provisions of 

sections 955 to 957, upon the separation. 
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Section 955 
Acquisition by proprietary possessor in good faith 

(1) A person who has a thing in his proprietary possession acquires the ownership of the products and 

other components that are among the fruits of the thing, notwithstanding the provisions of sections 956 

and 957, on the separation. Acquisition is excluded if the proprietary possessor is not entitled to 

proprietary possession or another person, by reason of a right in the thing, is entitled to receive the 

fruits and the proprietary possessor is not in good faith when he acquires proprietary possession or 

learns of the legal defect before the separation. 

(2) Equivalent to the proprietary possessor is the person who possesses the thing for the purpose of 

exercising a right of use of it. 

(3) Proprietary possession and possession equivalent to proprietary possession are governed by the 

provision of section 940 (2) with the necessary modifications. 

Section 956 
Acquisition by person entitled in personam 

(1) Where the owner permits another person to appropriate to himself products or other components of 

the thing, the other person acquires the ownership of them, if the possession of the thing is entrusted 

to him, on separation, or otherwise on taking possession. If the owner is obliged to permit this, he may 

not revoke it as long as the other person is still in the possession of the thing that he was permitted. 

(2) The same applies if the permission comes not from the owner but from another person to whom 

products or other components of a thing belong after separation. 

Section 957 
Permission by the person not entitled 

The provision of section 956 applies even where the person who permits another to appropriate is not 

authorised to do this, unless the other person, if he is entrusted with the possession of the thing, is not 

in good faith when the thing is entrusted to him, or otherwise when he takes possession of the 

products or the other components, or if he learns of the legal defect before separation. 

Subtitle 5 

Appropriation 

Section 958 
Acquisition of ownership of ownerless movable things 

(1) A person who takes proprietary possession of an ownerless movable thing acquires ownership of 

the thing. 

(2) The ownership is not acquired if the appropriation is prohibited by law or if the taking possession 

injures the right of appropriation of another. 
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Section 959 
Abandonment of ownership 

A movable thing becomes ownerless if the owner, in the intention of waiving ownership, gives up the 

possession of the thing. 

Section 960 
Wild animals 

(1) Wild animals are ownerless as long as they are free. Wild animals in zoos and fish in ponds or 

other self-contained private waters are not ownerless. 

(2) Where a captured wild animal regains freedom, it becomes ownerless if the owner fails to pursue 

the animal without undue delay or if he gives up the pursuit. 

(3) A tamed animal becomes ownerless if it gives up the habit of returning to the place determined for 

it. 

Section 961 
Loss of ownership of bee swarms 

Where a swarm of bees takes flight, it becomes ownerless if the owner fails to pursue it without undue 

delay or if he gives up the pursuit. 

Section 962 
Right of pursuit of the owner 

The owner of the swarm of bees may, in pursuit, enter on plots of land belonging to others. If the 

swarm has entered an unoccupied beehive belonging to another, the owner of the swarm, for the 

purpose of capturing it, may open the hive and remove or break out the combs. He must make 

compensation for the damage caused. 

Section 963 
Merging of bee swarms 

If bee swarms of more than one owner that have moved out merge, the owners who have pursued 

their swarms become co-owners of the total swarm captured; the shares are determined according to 

the number of swarms pursued. 

Section 964 
Intermixture of bee swarms 

If a bee swarm has moved into an occupied beehive belonging to another, the ownership and the 

other rights in the bees that were occupying the beehive extend to the swarm that has moved in. The 

ownership and the other rights in the swarm that has moved in are extinguished. 
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Subtitle 6 

Finding 

Section 965 
Duty of the finder to notify 

(1) A person who finds a lost thing and takes possession of it must without undue delay notify the loser 

or the owner or another person entitled to receive. 

(2) If the finder does not know the person entitled to receive or does not know that person’s 

whereabouts, the finder must without undue delay notify the competent authority of the finding and the 

circumstances that may be material to determine the person entitled to receive. If the thing is not worth 

more than ten euros, no notification is necessary. 

Section 966 
Duty of safekeeping 

(1) The finder has a duty to keep the thing in safe custody. 

(2) If spoilage of the thing is to be feared, or if safekeeping is associated with disproportionately great 

costs, the finder must have the thing publicly auctioned. Before the auction, the competent authority 

must be notified. The proceeds of sale take the place of the thing. 

Section 967 
Duty to deliver 

The finder is entitled and on the order of the competent authority obliged to deliver the thing or the 

auction proceeds to the competent authority. 

Section 968 
Extent of liability 

The finder is responsible only for intent and gross negligence. 

Section 969 
Return to the loser 

By the return of the thing to the loser, the finder is also released from liability in relation to the other 

persons entitled to receive it. 

Section 970 
Reimbursement of expenses 

If the finder, for the purpose of safe custody or preservation of the thing or for the purpose of tracing a 

person entitled to receive it, incurs expenses which he may in the circumstances regard as necessary, 

he may require reimbursement from the person entitled to receive. 
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Section 971 
Finder’s reward 

(1) The finder may require a finder’s reward from the person entitled to receive. The finder’s reward is 

five per cent of the value of the thing up to five hundred euros, three per cent of the value above this, 

and three per cent in the case of animals. If the thing is of value only for the person entitled to receive, 

the finder’s reward is to be determined as appears just. 

(2) The claim is excluded if the finder violates the duty of notification or conceals the finding on being 

questioned. 

Section 972 
Right of retention of the finder 

The claims defined in sections 970 and 971 are governed by the provisions applying to the claims of 

the possessor against the owner for outlays in sections 1000 to 1002, with the necessary 

modifications. 

Section 973 
Acquisition of ownership by the finder 

(1) On the expiry of six months after the notification of the finding to the competent authority, the finder 

acquires the ownership of the thing, unless before this a person entitled to receive has become known 

to the finder or has notified the competent authority of his right. On the acquisition of ownership the 

other rights in the thing are extinguished. 

(2) If the thing is worth no more than ten euros, the six-month period begins on the finding. The finder 

does not acquire ownership if he conceals the finding on being questioned. The notification of a right 

to the competent authority does not conflict with the acquisition of ownership. 

Section 974 
Acquisition of ownership after concealment 

If, before the expiry of the six-month period, persons entitled to receive have become known to the 

finder or if, in the case of a thing that is worth more than ten euros, they have notified their rights to the 

competent authority in good time, the finder may require the persons entitled to receive under the 

provision of section 1003 to make a statement on the claims to which the finder is entitled under 

sections 970 to 972. On the expiry of the period laid down for the statement, the finder acquires the 

ownership and the other rights in the thing expire, unless the persons entitled to receive state in good 

time that they are prepared to satisfy the claims. 
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Section 975 
Rights of the finder after delivery 

The delivery of the thing or of the proceeds of the auction to the competent authority does not affect 

the rights of the finder. If the competent authority has the thing auctioned, the proceeds take the place 

of the thing. The competent authority may hand over the thing or the proceeds to a person entitled to 

receive only with the approval of the finder. 

Section 976 
Acquisition of ownership by the municipality 

(1) If the finder waives in relation to the competent authority the right to acquire the ownership of the 

thing, the finder’s right passes to the municipality of the location of the finding. 

(2) If, after delivering the thing or the proceeds of auction to the competent authority under the 

provisions of sections 973 and 974, the finder has acquired ownership, the ownership passes to the 

municipality of the location of the finding unless the finder, before the expiry of a period granted to him 

by the competent authority, requests the return. 

Section 977 
Claim in enrichment 

A person who, under the provisions of sections 973, 974 and 976, suffers a loss of rights, may require, 

in the cases of sections 973 and 974 from the finder, in the cases of section 976 from the municipality 

of the location of the finding, the return of the property acquired as a result of the change of rights, 

under the provisions on the return of unjust enrichment. The claim is extinguished on the expiry of 

three years after the ownership passes to the finder or the municipality, unless it is judicially asserted 

prior to this. 
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Section 978 
Finding in public authority or transport agency 

(1) A person who finds a thing on the business premises or in the means of transport of a public 

authority or a transport agency serving public transport and takes possession of the thing must without 

undue delay deliver the thing to the authority or the transport agency or to one of their employees. The 

provisions of sections 965 to 967 and 969 to 977 do not apply. 

(2) If the thing is worth no less than fifty euros, the finder may require a finder’s reward from the 

person entitled to receive it. The finder’s reward consists of half the amount that would result from 

applying section 971 (1) sentences 2 and 3. The claim is excluded if the finder is an employee of the 

authority or the transport agency or the finder violates the duty to deliver. The provision of section 

1001, which applies to the claims of the possessor against the owner for outlays, applies with the 

necessary modifications to the claim to a finder’s reward. If there is a claim to a finder’s reward, the 

authority or the transport agency must notify the finder of the return of the thing to the person entitled 

to receive. 

(3) If the proceeds of auction or the money found passes to the person entitled under section 981 (1), 

there is a claim to a finder’s reward under (2) sentences 1 to 3 above against the person entitled. The 

claim is extinguished on the expiry of three years after it arises against the person entitled under 

sentence 1. 

Section 979 
Public auction 

(1) The authority or the transport agency may have the thing delivered to it publicly auctioned. The 

public authorities and the transport agency of the [Reich], the states [Bundesstaat] and the 

municipalities may have the auction carried out by one of their officials. 

(2) The proceeds of sale take the place of the thing. 

Section 980 
Public notice of the finding 

(1) The auction is admissible only after the persons entitled to receive have been called on in a public 

notice of the finding which stipulates a time limit to notify their rights, and the time limit has passed; it is 

inadmissible if notification was made in good time. 

(2) The notice is not necessary if the spoilage of the thing is to be feared, or if safekeeping is 

associated with disproportionate costs. 
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Section 981 
Receipt of the proceeds of auction 

(1) If since the expiry of the time limit stipulated in the public notice three years have passed, the 

proceeds of the auction, unless a person entitled to receive has notified his right, in the case of [Reich] 

authorities and [Reich] transport utilities fall to the [Reich] fiscal authorities, in the case of Land 

authorities and Land transport agencies fall to the fiscal authorities of the state [Bundesstaat], in the 

case of municipalities and municipality transport agencies fall to the municipality, in the case of 

transport agencies that are operated by a private person, fall to the private person. 

(2) If the auction takes place without the public notice, the three-year period only begins after the 

persons entitled to receive have been called on in a public notice of the finding to notify their rights. 

The same applies if found money has been delivered. 

(3) The costs are deducted from the amount to be returned. 

Section 982 
Provisions for implementation 

The public notice prescribed in sections 980 and 981 is made in the case of [Reich] authorities and 

[Reich] agencies under the provisions enacted by the Federal Council [Bundesrat], and in the other 

cases under the provisions issued by the central authority of the state [Bundesstaat]. 

Section 983 
Undeliverable things in the possession of authorities 

Where a public authority is in possession of a thing that it is obliged to return, and the obligation is not 

contractual, then if the authority is unaware of the person entitled to receive or of the whereabouts of 

that person the provisions of sections 979 to 982 apply with the necessary modifications. 

Section 984 
Treasure trove 

If a thing that has lain hidden for so long that the owner can no longer be established (treasure) is 

discovered and as a result of the discovery it is taken into possession, one half of the ownership is 

acquired by the discoverer, and the other half by the owner of the thing in which the treasure was 

hidden. 
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Title 4 

Claims arising from ownership 

Section 985 
Claim for restitution 

The owner may require the possessor to return the thing. 

Section 986 
Objections of the possessor 

(1) The possessor may refuse to return the thing if he or the indirect possessor from whom he derives 

his right of possession is entitled to possession as against the owner. If the indirect possessor is not 

authorised in relation to the owner to permit the possessor to have possession, the owner may require 

the possessor to deliver the thing to the indirect possessor or, if the indirect possessor cannot or does 

not wish to take possession again, to the owner himself. 

(2) The possessor of a thing that has been alienated under section 931 by assignment of the claim for 

return may raise against the new owner the objections that he is entitled to use against the claim 

assigned. 

Section 987 
Emoluments after litigation is pending 

(1) The possessor must return to the owner the emoluments that he receives after litigation is pending. 

(2) If after litigation is pending the possessor fails to take emoluments that he could take under the 

rules of proper management, he is obliged to reimburse the owner to the extent that he is at fault. 

Section 988 
Emoluments of the possessor who makes no payment 

If a possessor who possesses the thing as belonging to himself or for the purpose of exercising a right 

of use to which he is not in reality entitled has obtained possession without payment, he is obliged in 

relation to the owner to return the emoluments that he takes before litigation is pending, under the 

provisions on the return of unjust enrichment. 

Section 989 
Damages after litigation is pending 

The possessor is, from the date when litigation is pending on, liable to the owner for the damage that 

occurs because as a result of the possessor’s fault the thing deteriorates, is destroyed, or for another 

reason he cannot return it. 
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Section 990 
Liability of possessor with knowledge 

(1) If the possessor, when he obtained possession, was not in good faith, he is liable to the owner 

starting from the date of the acquisition under sections 987 and 989. If the possessor later discovers 

that he is not entitled to possession, he is liable in the same way from the date when he obtained the 

knowledge on. 

(2) This does not affect a more extensive liability of the possessor for default. 

Section 991 
Liability of intermediary possessor in the case of indirect possession 

(1) Where the possessor derives the right to possession from an indirect possessor, the provision of 

section 990 with regard to emoluments applies only if the requirements of section 990 are also 

satisfied by the indirect possessor or litigation is pending against the indirect possessor. 

(2) If the possessor, on gaining possession, was in good faith, he is nevertheless responsible to the 

owner for the damage set out in section 989 starting from the date of the acquisition to the extent that 

he is liable to the indirect possessor. 

Section 992 
Liability of the wrongful possessor 

If the possessor obtained possession by unlawful interference with possession or by a criminal 

offence, the possessor is liable to the owner under the provisions on damages in tort. 

Section 993 
Liability of the possessor in good faith 

(1) If the requirements set out in sections 987 to 992 are not satisfied, the possessor must return the 

fruits taken, insofar as by the rules of proper management they are not to be seen as the income of 

the thing, under the provisions on the return of unjust enrichment; apart from this, the possessor is 

obliged neither to return emoluments nor to pay damages. 

(2) For the time for which the emoluments remain due to the possessor he is subject to the provision 

of section 101. 

Section 994 
Necessary outlays 

(1) The possessor may require from the owner reimbursement of the necessary outlays made on the 

thing. However, for the period for which the emoluments remain due to him, the customary 

maintenance costs are not to be reimbursed him. 

(2) If the possessor, after litigation is pending or after the beginning of the liability set out in section 

990, makes necessary outlays, the duty of the owner to reimburse is governed by the provisions on 

agency without specific authorisation. 
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Section 995 
Charges 

The necessary outlays in the meaning of section 994 also include the expenses incurred by the 

possessor in paying charges on the thing. For the period for which the emoluments remain due to the 

possessor, he is to be reimbursed only for the expenses of extraordinary charges that are to be seen 

as based on the original value of the thing. 

Section 996 
Useful outlays 

For outlays that are not necessary outlays, the possessor may require reimbursement only to the 

extent that they were incurred before litigation was pending and before the beginning of the liability 

defined in section 990 and the value of the thing is still increased by them at the time when the owner 

recovers possession of the thing. 

Section 997 
Right of removal 

(1) If the possessor has combined with the thing another thing as an essential part, the possessor may 

separate the thing and take possession of it. The provision of section 258 applies. 

(2) The right to separate is excluded if the possessor may not require reimbursement of the outlay 

under section 994 (1) sentence 2 or the separation is not of benefit for him or he is reimbursed at least 

the value that the component would have for him after separation. 

Section 998 
Farming costs for agricultural plot of land 

If possession of an agricultural plot of land is to be surrendered, the owner must reimburse the costs 

that the possessor incurred in connection with the fruits that are not yet separated but under the rules 

of proper management are to be separated before the end of the business year to the extent that they 

comply with proper management and do not exceed the value of these fruits. 

Section 999 
Reimbursement of outlays of predecessor in title 

(1) The possessor may require reimbursement of the outlays of a previous possessor whose 

successor in title he is to the same extent as the previous possessor could require reimbursement if 

the previous possessor had to return the thing. 

(2) The obligation of the owner to reimburse outlays also extends to the expenses that were incurred 

before he obtained ownership. 

Section 1000 
Right of retention of the possessor 

The possessor may refuse the return of the thing until he is reimbursed the outlays due to him. He is 

not entitled to the right of retention if he obtained the thing by an intentionally committed tort. 
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Section 1001 
Action for reimbursement of outlays 

The possessor may assert the claim to reimbursement of outlays only if the owner regains possession 

of the thing or ratifies the outlays. Until the outlays are ratified, the owner may release himself from the 

claim by returning the thing whose possession he has regained. The ratification is deemed to have 

been made if the owner accepts the thing offered to him by the possessor, who reserves the claim. 

Section 1002 
Extinction of the claim for outlays 

(1) If the possessor returns the thing to the owner, the claim to reimbursement of outlays is 

extinguished on the expiry of a one-month period, in the case of a plot of land on the expiry of a six-

month period, after the return, unless prior to this the claim is asserted in judicial proceedings or the 

owner ratifies the outlays. 

(2) These periods are governed by the provisions applying to limitation of sections 206, 210 and 211, 

with the necessary modifications. 

Section 1003 
Right to satisfaction of the possessor 

(1) The possessor may, notifying the amount required as reimbursement, require the owner to state, 

within a reasonable period determined by the possessor, whether he ratifies the outlays. After the 

expiry of the period, the possessor is entitled to seek satisfaction from the thing under the provisions 

on the sale of a pledged item, and in the case of a plot of land under the provisions on execution of 

judgment on immovable property, if the ratification is not made in good time. 

(2) Where the owner denies the claim before the expiry of the period, the possessor may satisfy 

himself from the thing only when, after the amount of the outlays has been finally and non-appealably 

established, he has called on the owner, laying down a reasonable period of time, to make a 

statement, and the period has passed; the right to satisfaction from the thing is excluded if the 

ratification is made in good time. 

Section 1004 
Claim for removal and injunction 

(1) If the ownership is interfered with by removal or retention of possession, the owner may require the 

disturber to remove the interference. If further interferences are to be feared, the owner may seek a 

prohibitory injunction. 

(2) The claim is excluded if the owner is obliged to tolerate the interference. 
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Section 1005 
Right of pursuit 

If a thing is on a plot of land that is in the possession of a person other than the owner of the thing, the 

owner of the plot of land has the claim defined in section 867 against the possessor of the plot of land. 

Section 1006 
Presumption of ownership for possessor 

(1) It is presumed in favour of the possessor of a movable thing that he is the owner of the thing. 

However, this does not apply in relation to a former possessor from whom the thing was stolen or who 

lost it or whose possession of it ended in another way, unless the thing is money or bearer 

instruments. 

(2) It is presumed in favour of a former possessor that during the period of his possession he was the 

owner. 

(3) In the case of indirect possession, the presumption is in favour of the indirect possessor. 

Section 1007 
Claims of the former possessor, exclusion in the case of knowledge 

(1) A person who has had a movable thing in his possession may require the possessor to return the 

thing if the possessor was not in good faith when he acquired possession. 

(2) If the thing was stolen from the former possessor or the former possessor lost it or his possession 

of it ended in another way, the former possessor may require return even from a possessor in good 

faith, unless the possessor in good faith is the owner of the thing or he had lost possession of the thing 

before the time when the former possessor had possession. This provision does not apply to money 

and bearer instruments. 

(3) The claim is excluded if the former possessor was not in good faith on the acquisition of 

possession or if he has given up possession. Apart from this, the provisions of sections 986 to 1003 

apply with the necessary modifications. 
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Title 5 

Co-ownership 

Section 1008 
Co-ownership by fractional shares 

If the ownership of a thing is shared between more than one owner by fractional shares, the provisions 

of sections 1009 to 1011 apply. 

Section 1009 
Encumbrance in favour of a co-owner 

(1) The co-owned thing may also be encumbered in favour of a co-owner. 

(2) The encumbrance of a co-owned plot of land in favour of the owner for the time being of another 

plot of land and the encumbrance of another plot of land in favour of the owners for the time being of 

the co-owned plot of land are not excluded by reason of the other plot of land belonging to a co-owner 

of the co-owned plot of land. 

Section 1010 
Successor in interest of a co-owner 

(1) Where the co-owners of a plot of land have arranged the management and use or excluded 

permanently or for a period of time the right to require the co-ownership to be dissolved, or have laid 

down a notice period, the provision agreed on has effect against the successor in interest of a co-

owner only if it is registered in the Land Register as an encumbrance of the share. 

(2) The claims set out in sections 755 and 756 may be asserted against the successor in interest of a 

co-owner only if they are registered in the Land Register. 

Section 1011 
Claims arising from co-ownership 

Each co-owner may assert the claims arising from the ownership against third parties with regard to 

the thing as a whole, but the claim to return only in accordance with section 432. 

Sections 1012 - 1017 

(repealed)  
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Division 4 

Servitudes 

Title 1 

Easements 

Section 1018 
Statutory definition of easement 

A plot of land may be encumbered in favour of the owner for the time being of another plot of land in 

such a way that the latter may use the plot of land in specific connections or that particular acts may 

not be undertaken on the plot of land or that the exercise of a right towards the other plot of land that 

arises from the ownership of the encumbered plot of land is excluded (easement). 

Section 1019 
Benefit of the dominant plot of land 

An easement may consist only in an encumbrance that offers a benefit for the use of the plot of land of 

the person entitled. The definition of the easement cannot be extended beyond the degree resulting 

from this. 

Section 1020 
Considerate use 

When using an easement, the person entitled must if possible observe the interest of the owner of the 

servient plot of land. If he maintains an installation on the servient plot of land in order to use the 

easement, he must keep the installation in a proper condition to the extent that the interest of the 

owner requires this. 

Section 1021 
Agreed duty of maintenance 

(1) If, in order to use an easement, there is an installation on the servient plot of land, it may be 

determined that the owner of this plot of land must maintain the installation, to the extent that the 

interest of the person entitled requires this. If the owner has the right to share the use of the 

installation, it may be determined that the person entitled must maintain the installation, to the extent 

that this is necessary for the owner’s right of use. 

(2) Such a duty of maintenance is governed by the provisions on charges on land with the necessary 

modifications. 

Section 1022 
Installations on building structures 

If the easement consists in the right to maintain a building structure on a building structure of the 

servient plot of land, then, unless otherwise provided, the owner of the servient plot of land must 

maintain his structure, to the extent that the interest of the person entitled requires this. The provision 

of section 1021 (2) also applies to this duty of maintenance. 
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Section 1023 
Moving the use 

(1) Where the use of an easement for the time being is restricted to part of the servient plot of land, the 

owner may require the use to be moved to another place that is equally suitable for the person 

entitled, if the use in the previous place is particularly arduous for him; he must bear and advance the 

costs of moving. This also applies if the part of the plot of land to which the use is restricted is 

determined by legal transaction. 

(2) The right to move the use may not be excluded or restricted by legal transaction. 

Section 1024 
Coincidence of more than one right of use 

If an easement coincides with another easement or another right of use of the plot of land in such a 

way that the rights cannot concurrently be exercised or fully exercised, and if the rights are of the 

same priority, each person entitled may require arrangements for the use that observe the interests of 

all persons entitled as appears just. 

Section 1025 
Division of the dominant plot of land 

If the plot of land of the person entitled is divided, the easement continues in existence for the 

separate parts; however, the use of the easement is in case of doubt admissible only in such a way 

that it does not become more burdensome for the owner of the servient plot of land. If the easement 

benefits only one of the parts, it is extinguished for the other parts. 

Section 1026 
Division of the servient plot of land 

Where the servient plot of land is divided, then, if the use of the easement is restricted to a particular 

part of the servient plot of land, the parts that lie outside the area of use are released from the 

easement. 

Section 1027 
Interference with easement 

If an easement is interfered with, the person entitled has the rights set out in section 1004. 

Section 1028 
Limitation 

(1) Where an installation has been erected on the servient plot of land that interferes with the 

easement, the claim of the person entitled to the removal of the interference is subject to limitation 

even if the easement is registered in the Land Register. On the expiry of the claim by limitation, the 

easement is extinguished to the extent that the existence of the installation conflicts with it. 

(2) The provision of section 892 does not apply. 
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Section 1029 
Protection of possession of the lawful possessor 

Where the possessor of a plot of land is disturbed in the use of an easement registered in the Land 

Register for the owner, the provisions applying to the protection of possession are applied with the 

necessary modifications if the easement was used within one year before the interference, even if only 

once. 

Title 2 

Usufruct 

Subtitle 1 

Usufruct in things 

Section 1030 
Statutory definition of usufruct in things 

(1) A thing can be encumbered in such a way that the person for whose benefit the encumbrance is 

made is entitled to take the emoluments of the thing (usufruct). 

(2) The usufruct may be restricted by the exclusion of individual emoluments. 

Section 1031 
Application to accessories 

Together with the usufruct in a plot of land, the usufructuary acquires the usufruct in the accessories 

under the provisions of section 926 governing the acquisition of ownership. 

Section 1032 
Creation of usufruct in movable things 

For the creation of usufruct in a movable thing, it is necessary that the owner delivers the thing to the 

acquirer and both agree that the usufruct is to pass to the acquirer. The provisions of sections 929 

sentence 2, 930 to 932 and 933 to 936 apply with the necessary modifications; in the cases of section 

936, the only effect that arises is that the usufruct takes priority over the third party’s right. 

Section 1033 
Acquisition by prescription 

Usufruct in a movable thing may be acquired by prescription. The provisions governing the acquisition 

of ownership by prescription apply with the necessary modifications. 

Section 1034 
Determination of the condition 

The usufructuary may have the condition of the thing determined by experts at his own cost. The 

owner has the right to do this too. 
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Section 1035 
Usufruct in aggregate of things; itemised list 

In the case of usufruct in an aggregate of things, the usufructuary and the owner have the mutual duty 

to cooperate in making an itemised list of the things. The itemised list must state the date of entry and 

be signed by both parties; each party may require the signatures to be notarially certified. Each party 

may also require the itemised list to be made by the competent authority or by a competent official or 

notary. The costs must be borne and advanced by the person who requires the making or the 

certification of the list. 

Section 1036 
Right of possession; exercise of usufruct 

(1) The usufructuary is entitled to possess the thing. 

(2) In exercising the right of use, he must retain the previous economic purpose of the thing and must 

proceed in compliance with the rules of proper management. 

Section 1037 
Transformation 

(1) The usufructuary is not entitled to transform the thing or substantially change it. 

(2) The usufructuary of a plot of land may erect new facilities to extract stone, gravel, sand, loam, clay, 

marl, peat and other components of the ground, except where the economic purpose of the plot of 

land is materially altered as a result. 

Section 1038 
Economic plan for forests and mines 

(1) If a forest is the subject of usufruct, both the owner and the usufructuary may require that the 

degree of use and the nature of the economic treatment are laid down in an economic plan. If a 

substantial change of circumstances occurs, each party may require a corresponding change of the 

economic plan. Each party must bear one half of the costs. 

(2) The same applies if a mine or another installation designed to extract components of the ground is 

the subject of usufruct. 
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Section 1039 
Excessive taking of fruits 

(1) The usufructuary also acquires the ownership of such fruits as he takes contrary to the rules of 

proper management or such fruits as he takes in excess because this has become necessary as the 

result of a particular event. However, notwithstanding his responsibility for fault, he is obliged to 

reimburse the owner the value of the fruits at the end of the usufruct and to provide security for the 

fulfilment of this obligation. Both the owner and the usufructuary may require that the amount to be 

reimbursed is used to restore the thing to the extent that this complies with proper management. 

(2) If the outlay is not required to restore the thing, the duty to reimburse ends to the extent that the 

emoluments due to the usufructuary are adversely affected by the improper or excessive taking of 

emoluments. 

Section 1040 
Treasure 

The right of the usufructuary does not extend to the share of the owner in a treasure that is found in 

the thing. 

Section 1041 
Maintenance of the thing 

The usufructuary must provide for the maintenance of the thing in its economic condition. He is obliged 

to carry out repairs and renovations only to the extent that they are part of the normal maintenance of 

the thing. 

Section 1042 
Duty of notification by the usufructuary 

If the thing is destroyed or damaged or if an extraordinary repair or renovation of the thing or a 

precaution for protection of the thing against a danger that was not foreseen becomes necessary, the 

usufructuary must notify the owner without undue delay. The same applies if a third party claims for 

himself a right in the thing. 

Section 1043 
Repair or renovation 

If the usufructuary of a plot of land undertakes an extraordinary repair or renovation that has become 

necessary himself, he may for this purpose, within the limits of proper management, also use 

components of the plot of land that are not part of the fruits due to him. 

Section 1044 
Toleration of repairs 

Where the usufructuary does not undertake a repair or reparation of the thing that has become 

necessary himself, he must permit the owner to undertake it and, if a plot of land is the subject of the 

usufruct, permit the use of the components of the plot of land set out in section 1043. 
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Section 1045 
Obligation of the usufructuary to insure 

(1) The usufructuary must insure the thing for the duration of the usufruct against damage by fire and 

other accidents at his own cost, if the insurance corresponds to proper management. The insurance 

must be taken out in such a way that the claim against the insurer belongs to the owner. 

(2) If the thing is already insured, the payments to be paid for the insurance are borne by the 

usufructuary for the duration of the usufruct to the extent that he would be obliged to insure. 

Section 1046 
Usufruct in an insurance claim 

(1) The usufructuary has the usufruct in a claim against an insurer under the provisions that govern 

usufruct in an outstanding claim that bears interest. 

(2) If damage covered by the insurance occurs, both the owner and the usufructuary may require that 

the amount insured is used to restore the thing or to obtain a replacement to the extent that 

corresponds to proper management. The owner may arrange for the use himself or leave it to the 

usufructuary. 

Section 1047 
Bearing of charges 

The usufructuary is obliged to the owner to bear for the duration of the usufruct the public charges to 

which the thing is subject, with the exclusion of the extraordinary charges that are to be seen as based 

on the original value of the thing, and the private-law charges to which the thing was already subject at 

the date when the usufruct in the thing was created, in particular the interest on mortgage claims and 

land charges and the payment to be made on the basis of an annuity land charge. 

Section 1048 
Usufruct in plot of land with stock 

(1) If a plot of land together with its stock is the subject of usufruct, then the usufructuary may dispose 

of the individual items of the stock within the limits of proper management. He must obtain 

replacements for the normal loss by wastage and for the items eliminated under the rules of proper 

management; the items acquired by him, on being incorporated into the stock, become the property of 

the person to whom the stock belongs. 

(2) If the usufructuary acquires the stock at an estimated value with the obligation to return it at the 

end of the usufruct at the estimated value, the provisions of section 582a apply with the necessary 

modifications. 
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Section 1049 
Reimbursement of outlays 

(1) If the usufructuary makes outlays on the thing which he is not obliged to incur, the duty of the 

owner to reimburse him is governed by the provisions on agency without specific authorisation. 

(2) The usufructuary is entitled to remove an installation with which he has provided the thing. 

Section 1050 
Wear and tear 

The usufructuary is not responsible for alterations or deterioration of the thing that are caused by the 

proper exercise of the usufruct. 

Section 1051 
Provision of security 

If the conduct of the usufructuary gives rise to fear of a material injury to the rights of the owner, the 

owner may require security. 

Section 1052 
Judicial management in the absence of security 

(1) If the usufructuary is finally and non-appealably ordered to provide security, the owner may, 

instead of the security, require the exercise of the usufruct for the account of the usufructuary to be 

transferred to an administrator to be appointed by the court. A judicial order of administration is 

admissible only if, on the application of the owner, the court has laid down a period for the 

usufructuary to provide security and the period has expired; it is inadmissible if the security is provided 

before the expiry of the period. 

(2) The administrator is under the supervision of the court in the same way as an administrator 

appointed for the judicially enforced administration of a plot of land. The owner may also be the 

administrator. 

(3) The administration must be terminated if the security is subsequently provided. 

Section 1053 
Application for a prohibitory injunction in the case of unauthorised use 

If the usufructuary uses the thing in a way in which he is not authorised, and if he continues the use 

notwithstanding a warning notice from the owner, the owner may seek a prohibitory injunction. 

Section 1054 
Judicial administration on the basis of breach of duty 

If the usufructuary violates the rights of the owner to a substantial degree, and if he continues the 

injuring conduct notwithstanding a warning notice from the owner, the owner may require 

administration to be judicially ordered under section 1052. 
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Section 1055 
Duty of return of the usufructuary 

(1) The usufructuary is obliged to return the thing to the owner after the end of the usufruct. 

(2) In the case of usufruct in an agricultural plot of land, the provisions of section 596 (1) and section 

596a, and in the case of usufruct in an agricultural estate the provisions of sections 596 (1), 596a and 

596b, apply with the necessary modifications. 

Section 1056 
Leases and usufructuary leases at the end of the usufruct 

(1) If the usufructuary has leased a plot of land, on a lease or a usufructuary lease, beyond the term of 

the usufruct, then after the end of the usufruct, the provisions of sections 566, 566a, 566b (1), and 

also sections 566c to 566e and 567b governing the disposal of leased residential space apply with the 

necessary modifications. 

(2) The owner is entitled to terminate the lease or usufructuary lease, complying with the statutory 

notice period. If the usufructuary waives the usufruct, the termination is admissible only from the time 

on at which the usufruct would be extinguished without the waiver. 

(3) The lessee or usufructuary lessee is entitled to request the owner, laying down a reasonable notice 

period, to state whether the owner intends to exercise his right of termination. Notice of termination 

may be given only until the expiry of the notice period. 

Section 1057 
Limitation of compensation claims 

The claims for compensation of the owner for alterations or deterioration of the thing and the claims of 

the usufructuary to reimbursement of outlays or to permission to remove an installation are subject to 

a six-month limitation period. The provision of section 548 (1) sentence 2 and 3, (2) applies with the 

necessary modifications. 

Section 1058 
Grantor as owner 

In the relation between the usufructuary and the owner, in favour of the usufructuary the grantor is 

deemed to be the owner, unless the usufructuary knows that the grantor is not the owner. 

Section 1059 
Non-transferability; permission of exercise 

Usufruct is not transferable. The exercise of usufruct may be ceded to another. 
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Section 1059a 
Transferability in the case of legal person or partnership having legal personality 

(1) If a usufruct is held by a legal person, it is transferable under the following provisions:  

 1. Where the property of the legal person, by way of universal succession, passes to another, the 

usufruct too passes to the successor in title, unless passing is expressly excluded. 

 2. Where another enterprise operated by a legal person or a part of such an enterprise is 

transferred to another, a usufruct may also be transferred to the acquirer if it is suitable to serve the 

purposes of the enterprise or of the part of the enterprise. Whether these requirements are satisfied is 

established by a declaration of the competent Land authority. The declaration binds the courts and the 

administrative authorities. The Land governments specify the competent Land authority by statutory 

order. The Land governments may, by statutory order, transfer the authorisation to the Land justice 

administration authorities. 

(2) A partnership having legal personality is equivalent to a legal person. 

Section 1059b 
Non-distrainability 

A usufruct may, by reason of the provision of section 1059a, neither be seized, nor pledged, nor 

encumbered by a usufruct. 

Section 1059c 
Passing or transfer of usufruct 

(1) In the case of the passing or transfer of the usufruct, the acquirer, in place of the person previously 

entitled, enters into the rights and obligations associated with the usufruct in relation to the owner. If, in 

view of these rights and duties, agreements have been made between the owner and the person 

entitled, these also take effect in favour of and against the acquirer. 

(2) The passing or the transfer of the usufruct creates a claim to damages neither for the owner nor for 

other persons with real rights. 

Section 1059d 
Leases and usufructuary leases on the transfer of the usufruct 

If the person previously entitled has leased the plot of land encumbered with the usufruct, on a lease 

or a usufructuary lease, beyond the term of the usufruct, then after the transfer of the usufruct, the 

provisions of sections 566 to 566e, 567a and 567b governing the disposal of leased residential space 

apply with the necessary modifications. 

Section 1059e 
Claim to grant of the usufruct 

If a legal person or a partnership having legal personality has a claim to be granted a usufruct, the 

provisions of sections 1059a to 1059d apply with the necessary modifications. 
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Section 1060 
Coincidence of more than one right of use 

If a usufruct coincides with another usufruct or with another right of use of the thing in such a way that 

the rights cannot concurrently be exercised or fully exercised, and if the rights are of the same priority, 

the provision of section 1024 applies. 

Section 1061 
Death of the usufructuary 

The usufruct is extinguished with the death of the usufructuary. If the usufruct is due to a legal person 

or a partnership with legal personality, it is extinguished when the legal person or partnership with 

legal personality ends. 

Section 1062 
Extension of termination to accessories 

If the usufruct in a plot of land is terminated by legal transaction, the termination, in case of doubt, 

extends to the usufruct in the accessories. 

Section 1063 
Coincidence with ownership 

(1) The usufruct in a movable thing is extinguished if it coincides with ownership in the same person. 

(2) The usufruct is deemed not to have been extinguished to the extent that the owner has a legal 

interest in the continuation of the usufruct. 

Section 1064 
Termination of usufruct in movable things 

In order to terminate by legal transaction usufruct in a movable thing, the declaration of the 

usufructuary to the owner or the grantor that he is abandoning the usufruct is sufficient. 

Section 1065 
Adverse effect on right of usufruct 

If the right of the usufructuary is adversely affected, the claims of the usufructuary are governed by the 

provisions applying to claims arising from ownership with the necessary modifications. 

Section 1066 
Usufruct in the share of a co-owner 

(1) If there is a usufruct in the share of a co-owner, the usufructuary exercises the rights that arise 

from the co-ownership of the co-owners with regard to the administration of the thing and the manner 

of its use. 

(2) The cancellation of the co-ownership may be required only jointly by the co-owners and the 

usufructuary. 

(3) If the co-ownership is cancelled, the usufructuary has a right to the usufruct in the objects that take 

the place of the share. 
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Section 1067 
Usufruct in consumable things 

(1) If consumable things are the subject of the usufruct, then the usufructuary becomes the owner of 

the things; after the usufruct ends, he must reimburse the grantor the value that the things had at the 

time of the creation of usufruct. Both the grantor and the usufructuary may have the value established 

by experts at their own cost. 

(2) The grantor may require the provision of security if the claim to reimbursement of the value is 

endangered. 

Subtitle 2 

Usufruct in rights 

Section 1068 
Statutory definition of usufruct in rights 

(1) The subject of the usufruct may also be a right. 

(2) Usufruct in rights is governed by the provisions on usufruct in things with the necessary 

modifications, except to the extent that sections 1069 to 1084 lead to a different conclusion. 

Section 1069 
Creation 

(1) The creation of the usufruct in a right is governed by the provisions applying to the transfer of the 

right. 

(2) No usufruct may be created in a right that is non-transferable. 

Section 1070 
Usufruct in a right to performance 

(1) If a right under which performance may be required is the subject of usufruct, the legal relationship 

between the usufructuary and the person obliged is governed by the provisions, with the necessary 

modifications, that apply to the legal relationship between the acquirer and the person obliged in the 

case of transfer of the right. 

(2) Where the exercise of the usufruct is transferred to an administrator under section 1052, the 

transfer does not take effect in relation to the person obliged until he obtains knowledge of the judicial 

order made or if he is served with a notification of the judicial order. The same applies to the 

termination of the administration. 
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Section 1071 
Termination or alteration of the encumbered right 

(1) A right subject to usufruct may be terminated by legal transaction only with the approval of the 

usufructuary. Approval is to be declared to the person in whose favour it is given; it is irrevocable. The 

provision of section 876 sentence 3 is unaffected. 

(2) The same applies in the case of an alteration of the right, to the extent that this adversely affects 

the usufruct. 

Section 1072 
Termination of usufruct 

The termination of the usufruct, under the provisions of sections 1063 and 1064, occurs even if the 

right subject to the usufruct is not a right to a movable thing. 

Section 1073 
Usufruct in a life annuity 

The usufructuary of a life annuity, a retirement security or a similar right is entitled to the individual 

benefits that may be demanded on the basis of the right. 

Section 1074 
Usufruct in a claim; notice and collection 

The usufructuary of a claim is entitled to collect the claim and, if the due date is dependent on notice 

by the creditor, to give notice of termination. He must ensure proper collection. He is not entitled to 

make other dispositions of the claim. 

Section 1075 
Effect of performance 

(1) Upon the performance of the debtor to the usufructuary, the creditor acquires the object provided 

and the usufructuary acquires the usufruct in the object. 

(2) If consumable things are provided, the usufructuary acquires the ownership; the provision of 

section 1067 applies with the necessary modifications. 

Section 1076 
Usufruct in claim bearing interest 

If an outstanding claim bearing interest is the subject of the usufruct, the provisions of sections 1077 to 

1079 apply. 

Section 1077 
Notice and payment 

(1) The debtor may pay the capital only to the usufructuary and the creditor jointly. Each of them may 

require that payment be made to them jointly; each may require, instead of payment, deposit for both 

of them. 

(2) The usufructuary and the creditor may give notice only jointly. The notice of the debtor is effective 

only if it is declared to the usufructuary and the creditor. 
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Section 1078 
Cooperation in collection 

Where the claim is due, the usufructuary and the creditor are obliged to one another to cooperate in 

collection. If the due date depends on notice, either party may require the cooperation of the other in 

the notice, if the collection of the debt is necessary by reason of danger to its security under the rules 

of proper management of assets. 

Section 1079 
Investment of the capital 

The usufructuary and the creditor are obliged to each other to cooperate in order that the capital 

collected is invested with interest under the provisions applying to the investment of money held in 

trust for a ward and at the same time the usufruct is created for the usufructuary. The nature of the 

investment is determined by the usufructuary. 

Section 1080 
Usufruct in a land charge or annuity land charge 

The provisions on usufruct in a claim also apply to usufruct in a land charge and in an annuity land 

charge. 

Section 1081 
Usufruct in bearer instruments or instruments made out to order 

(1) If a bearer instrument or an instrument made out to order that bears a blank endorsement is the 

subject of usufruct, the possession of the instrument and of the renewal certificate relating to the 

instrument belongs to the usufructuary and the owner jointly. The possession of the interest, annuity or 

dividend coupons relating to the instrument belongs to the usufructuary. 

(2) To create the usufruct, the granting of co-possession is sufficient in place of the delivery of the 

instrument. 

Section 1082 
Deposit 

The instrument and the renewal certificate, at the request of the usufructuary or the owner, must be 

deposited at a depositary institution with the stipulation that delivery may be requested only by the 

usufructuary and the owner jointly. The usufructuary may also require deposit at the [Reichsbank], at 

the [Deutsche Zentralgenossenschaftskasse] or at the [Deutsche Girozentrale] ([Deutsche 

Kommunalbank]). 
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Section 1083 
Cooperation in collection 

(1) The usufructuary and the owner of the instrument are obliged to each other to cooperate for the 

purpose of collecting the capital due, of obtaining new interest, annuity or dividend coupons and of 

undertaking other measures that are necessary for proper asset management. 

(2) In the case of the redemption of the instrument, the provisions of section 1079 apply. A premium 

paid on redemption is deemed to be part of the capital. 

Section 1084 
Consumable things 

If a bearer instrument or an instrument made out to order that bears a blank endorsement is, under 

section 92, among consumable things, the provisions of section 1067 apply. 

Subtitle 3 

Usufruct in property 

Section 1085 
Creation of usufruct in property 

Usufruct in the assets of a person may be created only in such a way that the usufructuary obtains the 

usufruct in the individual objects constituting the assets. To the extent that the usufruct has been 

created, the provisions of sections 1086 to 1088 apply. 

Section 1086 
Rights of the creditors of the grantor 

The creditors of the grantor may, insofar as their claims arose before the grant, notwithstanding the 

usufruct, require satisfaction from the objects subject to the usufruct. If the usufructuary has obtained 

the ownership of consumable things, the claim of the grantor to reimbursement of the value takes the 

place of the things; the usufructuary is obliged to reimburse the creditors without delay. 

Section 1087 
Relationship between usufructuary and grantor 

(1) The grantor may, if a claim that arose before the grant is due, require the usufructuary to return the 

objects necessary to satisfy the creditor. He has the right of selection; however, he may select only the 

objects that are primarily suitable. To the extent that the objects returned are sufficient, the grantor is 

obliged in relation to the usufructuary to satisfy the creditor. 

(2) The usufructuary may satisfy the obligation by providing the object owed. Where the object owed is 

not among the assets that are subject to the usufruct, the usufructuary is entitled, for the purpose of 

satisfying the creditor, to alienate an object among the assets, if it is not possible without risk to await 

satisfaction by the grantor. He must select an object that is primarily suitable. If he is obliged to 

reimburse the value of consumable things, he may not undertake a disposal. 
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Section 1088 
Liability of the usufructuary 

(1) The creditors of the grantor whose claims were already subject to interest at the time of the grant 

may for the duration of the usufruct also require the interest from the usufructuary. The same applies 

to other recurrent payments that in the case of proper management are satisfied from the income of 

the assets, if the claim arose before the usufruct was granted. 

(2) The liability of the usufructuary may not be excluded or restricted by agreement between him and 

the grantor. 

(3) The usufructuary is obliged in relation to the grantor to satisfy the creditors with regard to the 

claims set out in subsection (1). The grantor may require the return of objects for the purpose of 

satisfaction only if the usufructuary is in default in fulfilling this obligation. 

Section 1089 
Usufruct in an inheritance 

The provisions of sections 1085 to 1088 apply with the necessary modifications to usufruct in an 

inheritance. 

Title 3 

Restricted personal easements 

Section 1090 
Statutory definition of the restricted personal easement 

(1) A plot of land may be encumbered in such a way that the person for whose benefit the 

encumbrance is made is entitled to use the plot of land in individual respects, or that he is authorised 

in another way that may form the subject of an easement (restricted personal easement). 

(2) The provisions of sections 1020 to 1024, 1026 to 1029 and 1061 apply with the necessary 

modifications. 

Section 1091 
Scope 

The scope of a restricted personal easement is determined in case of doubt by the personal need of 

the person entitled. 
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Section 1092 
Non-transferability; permission of exercise 

(1) A restricted personal easement is not transferable. The use of the easement can be ceded to 

another only if the ceding of the use is permitted. 

(2) If a restricted personal easement or the right to be granted a restricted personal easement is owed 

to a legal person or a partnership having legal personality, the provisions of sections 1059a to 1059d 

apply with the necessary modifications. 

(3) If a legal person or a partnership having legal personality has the right to a restricted personal 

easement that entitles the holder to use a plot of land for facilities to conduct electricity, gas, district 

heating, water, sewage, oil or raw materials including all associated installations that directly serve the 

conducting, for telecommunications installations, for installations to transport products between places 

of management of one or more private or public enterprises or for tram or railway installations, the 

easement is transferable. The transferability does not include the right to divide the easement 

according to the elements it authorises. If one of the persons named in sentence 1 has a claim to the 

grant of such a restricted personal easement, the claim is transferable. The provisions of sections 

1059b to 1059d apply with the necessary modifications. 

Section 1093 
Right of residence 

(1) The right to use a building or part of a building as a residence, excluding the owner, may also be 

granted as a restricted personal easement. This right is governed by the provisions applying to 

usufruct of sections 1031, 1034 and 1036, of section 1037 (1) and of sections 1041, 1042, 1044, 1049, 

1050, 1057 and 1062 with the necessary modifications. 

(2) The person entitled is authorised to admit into his residence his family and the persons required for 

service befitting his station and for care. 

(3) If the right is restricted to a part of the building, the person entitled may share the use of the 

facilities and installations intended for the common use of the occupants. 
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Division 5 

Right of preemption 

Section 1094 
Statutory contents of the real right of preemption 

(1) A plot of land may be encumbered in such a manner that the person in whose favour the 

encumbrance is created has a right of preemption against the owner. 

(2) The right of preemption may also be created in favour of the current owner of another plot of land. 

Section 1095 
Encumbrance of a fraction 

A fraction of a plot of land may be encumbered with a right of preemption only if it consists of the share 

of a co-owner. 

Section 1096 
Application to accessories 

The right of preemption may be extended to the accessories that are sold with the plot of land. In case 

of doubt, it must be presumed that the right of preemption is to extend to these accessories. 

Section 1097 
Creation for one or more cases of sale 

The right of preemption is restricted to the case of sale by an owner who owns the plot of land at the 

time of the creation, or by his heir; however, it may also be created for more than one or for all cases 

of sale. 

Section 1098 
Effect of a right of preemption 

(1) The legal relationship between the person entitled and the person obliged is governed by the 

provisions of sections 463 to 473. The right of preemption may also be exercised if the plot of land is 

sold by the administrator in insolvency proceedings by private agreement. 

(2) In relation to third parties, the right of preemption has the effect of a priority notice entered to 

secure the claim arising from the exercise of the right to transfer ownership. 

(3) Where a legal person or a partnership having legal personality is entitled to a right of preemption 

created under section 1094 (1), the provisions of sections 1059a to 1059d apply with the necessary 

modifications to the transfer of the right, if there is no agreement on its transferability. 

Section 1099 
Notifications 

(1) If a third person gains ownership of the plot of land, he may, in the same way as the person 

obliged, notify the person entitled of the contents of the purchase agreement with the effect specified 

in section 469 (2). 

(2) The person obliged must notify the new owner as soon as the exercise of the right of preemption 

takes place or is excluded. 
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Section 1100 
Rights of the purchaser 

The new owner may, if he is the purchaser or a successor in title of the purchaser, refuse to give his 

approval to the registration of the person entitled as the owner and to the delivery of the plot of land 

until the purchase price agreed between the person obliged and the purchaser, insofar as it is settled, 

is paid to him. If the person entitled achieves registration as owner, the former owner may demand 

from him the payment of the settled purchase price in return for the delivery of the plot of land. 

Section 1101 
Release of the person entitled 

To the extent that the person entitled is required in accordance with section 1100 to pay the purchase 

price to the purchaser or his successor in title, he is released from the obligation to pay the purchase 

price owed under the preemption. 

Section 1102 
Release of the purchaser 

If the purchaser or his successor in title, as a result of the exercise of the right of preemption, loses 

ownership, the purchaser shall, to the extent that the purchase price owed by him has not yet been 

settled, be released from his obligation; he may not demand the return of the settled purchase price. 

Section 1103 
Real and personal right of preemption 

(1) A right of preemption existing in favour of the current owner of a plot of land may not be separated 

from the ownership of this plot of land. 

(2) A right of preemption existing in favour of a specific person may not be connected with the 

ownership of a plot of land. 

Section 1104 
Exclusion of unknown entitled persons 

(1) Where the person entitled is unknown, his right may be excluded by way of a public notice 

procedure if the requirements for the exclusion of a mortgage creditor specified in section 1170 are 

satisfied. The right of preemption is extinguished when the exclusory order comes into legal effect. 

(2) These provisions do not apply to a right of preemption which exists in favour of the current owner 

of a plot of land. 
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Division 6 

Charges on land 

Section 1105 
Statutory contents of the charge on land 

(1) A plot of land may be encumbered in such a way that recurring acts of performance are to be made 

from the plot of land to the person in whose favour the encumbrance is created (charge on land). It is 

also possible to agree as the contents of the charge on land that the acts of performance to be made 

are adjusted to changed circumstances without notice if, based on the requirements stipulated in the 

agreement, the type and scope of the encumbrance of the land can be determined. 

(2) The charge on land may also be created in favour of the current owner of another plot of land. 

Section 1106 
Encumbrance of a fraction 

A fraction of a plot of land may be encumbered with a charge on land only if it consists in the share of 

a co-owner. 

Section 1107 
Individual payments 

The provisions governing the interest on a mortgage claim apply with the necessary modifications to 

the individual payments. 

Section 1108 
Personal liability of the owner 

(1) In addition, the owner is personally liable for the payments that fall due during the period of his 

ownership, unless otherwise provided. 

(2) If the plot of land is divided, the owners of the individual parts are liable as joint and several 

debtors. 
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Section 1109 
Division of the dominant plot of land 

(1) If the plot of land of the person entitled is divided, the charge on the land continues in existence for 

the individual parts. If the performance is divisible, the shares of the owners are determined in the 

relationship of the size of the parts; if it is not divisible, the provisions of section 432 apply. The 

exercise of the right is, in case of doubt, permissible only in such a way that it does not become more 

burdensome for the owner of the encumbered plot of land. 

(2) The person entitled may determine that the right shall be connected only to one of the parts. This 

determination is to be made to the Land Registry and requires registration in the Land Register; the 

provisions of sections 876 and 878 apply with the necessary modifications. If the person entitled 

alienates a part of the land without making this determination, the right remains connected to the part 

that he retains. 

(3) If the charge on land is beneficial to only one of the parts, it remains connected to this part only. 

Section 1110 
Real charge on land 

A charge on land existing in favour of the current owner of a plot of land may not be separated from 

the ownership of this plot of land. 

Section 1111 
Personal charge on land 

(1) A charge on land existing in favour of a specific person may not be connected with the ownership 

of a plot of land. 

(2) If a claim for an individual act of performance is not transferable, the right may not be alienated or 

encumbered. 

Section 1112 
Exclusion of unknown entitled persons 

If the person entitled is unknown, the provisions of section 1104 apply with the necessary 

modifications to the exclusion of his right. 
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Division 7 

Mortgage, land charge, annuity land charge 

Title 1 

Mortgage 

Section 1113 
Statutory contents of the mortgage 

(1) A plot of land may be encumbered in such a way that the person in whose favour the encumbrance 

is created is to be paid out of the land a specific sum of money to satisfy a claim to which he is entitled 

(mortgage). 

(2) The mortgage may also be created for a future or a conditional claim. 

Section 1114 
Encumbrance of a fraction 

A fraction of a plot of land may be encumbered with a mortgage only if it consists in the share of a co-

owner, except in the cases set out in section 3 (6) of the Land Register Act [Grundbuchordnung]. 

Section 1115 
Registration of the mortgage 

(1) Upon the registration of the mortgage, the creditor, the amount of the claim and, where the claim 

bears interest, the rate of interest, and if other supplementary payments are to be made, their amount, 

must be stated in the Land Register; apart from this, in order to describe the claim, reference may be 

made to the consent to registration. 

(2) Upon the registration of the mortgage for a loan by a credit institution whose articles of association 

have been publicly disclosed by the public authority responsible, reference to the articles of 

association is sufficient to designate the supplementary payments apart from the interest that are to be 

made in accordance with the articles of association. 

Section 1116 
Certificated and uncertificated mortgage 

(1) A mortgage certificate shall be issued on the mortgage. 

(2) The issue of the certificate may be excluded. This exclusion may also be effected subsequently. 

The exclusion requires the agreement of the creditor and of the owner as well as registration in the 

Land Register; the provisions of section 873 (2) and of sections 876 and 878 apply with the necessary 

modifications. 

(3) The exclusion of the issue of the certificate may be cancelled; the cancellation takes place in the 

same way as the exclusion. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 315 of 605 

Section 1117 
Acquisition of the certificated mortgage 

(1) If the issue of a mortgage certificate is not excluded, the creditor acquires the mortgage only when 

he is provided with the certificate by the owner of the plot of land. The provisions of section 929 

sentence 2 and sections 930 and 931 apply to the delivery. 

(2) The delivery of the certificate may be replaced by the agreement that the creditor is to be entitled to 

have the Land Registry deliver the certificate to him. 

(3) If the creditor is in possession of the certificate, it is presumed that delivery has taken place. 

Section 1118 
Liability for incidental claims 

By operation of the mortgage, the plot of land is also liable for the statutory interest on the claim and 

for the costs of calling it in and of the pursuit of rights for the purpose of obtaining satisfaction from the 

plot of land. 

Section 1119 
Extension of liability for interest 

(1) If the claim is interest-free or if the rate of interest is less than five per cent, the mortgage may, 

without the approval of the persons entitled with equal or lower priority, be extended so that the plot of 

land is liable for interest of up to five per cent. 

(2) For an amendment to the time and place of payment, the approval of these persons entitled is 

likewise unnecessary. 

Section 1120 
Extension to products, parts and accessories 

The mortgage extends to the products separated from the plot of land and to other components 

unless, by separation in accordance with sections 954 to 957, they passed into the ownership of a 

person other than the owner or the owner-occupier of the plot of land, as well as to the accessories of 

the plot of land with the exception of accessories that have not passed into the ownership of the owner 

of the plot of land. 

Section 1121 
Release from liability through disposal and removal 

(1) Products and other components of the plot of land as well as accessories are released from liability 

if they are alienated and removed from the plot of land before they are seized for the benefit of the 

creditor. 

(2) Where the disposal occurs before the removal, the purchaser may not plead in relation to the 

creditor that he was in good faith in respect of the mortgage. Where the purchaser removes the thing 

from the plot of land, a seizure effected prior to the removal is effective in relation to him only if he is 

not in good faith in respect of the seizure upon removal. 
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Section 1122 
Release from liability without disposal 

(1) Where the products or components have been separated, within the limits of proper management, 

from the plot of land, then their liability is extinguished even without disposal if they are removed from 

the plot of land before they are seized, unless the removal takes place for a temporary purpose. 

(2) Accessories are released from liability without disposal if they lose the quality of being accessories, 

within the limits of proper management, before their seizure. 

Section 1123 
Extension to claim for rent or for usufructuary rent 

(1) If the plot of land is let on lease or usufructuary lease, the mortgage extends to the claim for rent or 

for usufructuary rent. 

(2) To the extent that the claim is due, it is released from liability upon the expiry of one year from the 

due date, unless it is attached in favour of the mortgage creditor prior to this date. If the rent or 

usufructuary rent is payable in advance, the release does not extend to the rent or usufructuary rent 

for a period later than the calendar month current at the time of the attachment; if the attachment is 

effected after the fifteenth day of the month, the release also extends to the rent or the usufructuary 

rent for the following calendar month. 

Section 1124 
Advance disposition of the rent or usufructuary rent 

(1) If the rent or usufructuary rent is collected before it is attached in favour of the mortgage creditor, or 

if it is disposed of in another way prior to the attachment, the disposition is effective in relation to the 

mortgage creditor. If the disposition consists in the transfer of the claim to a third party, the liability for 

the claim is extinguished; if a third party acquires a right to the claim, it has priority over the mortgage. 

(2) The disposition is ineffective in relation to the mortgage creditor to the extent that it relates to the 

rent or usufructuary rent for a period later than the calendar month current at the time of the 

attachment; however, if the attachment is made after the fifteenth day of the month, the disposition is 

effective insofar as it relates to the rent or usufructuary rent for the following calendar month. 

(3) If the plot of land is alienated without the claim, this is equivalent to the transfer of the claim to a 

third party. 

Section 1125 
Set-off against rent or usufructuary rent 

To the extent that the collection of the rent or usufructuary rent is ineffective in relation to the mortgage 

creditor, the lessee or the usufructuary lessee may not set off against the mortgage creditor a claim of 

the lessee or usufructuary lessee against the lessor or the usufructuary lessor. 
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Section 1126 
Extension to recurring acts of performance 

If a right to recurring acts of performance is connected with the ownership of the plot of land, the 

mortgage extends to claims for these acts of performance. The provisions of section 1123 (2) 

sentence 1, section 1124 (1) and (3) and section 1125 apply with the necessary modifications. A 

disposition made before the attachment in respect of a claim for an act of performance that first 

becomes due three months after the attachment is ineffective in relation to the mortgage creditor. 

Section 1127 
Extension to insurance claim 

(1) If objects that are subject to the mortgage are covered by insurance for the owner or the owner-

occupier of the plot of land, the mortgage extends to a claim against the insurer. 

(2) Liability for the claim against the insurer is extinguished, if the insured object is restored to its 

original condition or a replacement is provided for it. 

Section 1128 
Insurance on buildings 

(1) If a building is insured, the insurer may not pay the insured sum to the insured with effect in relation 

to the mortgage creditor until the insurer or the insured has notified the mortgage creditor that the 

damage has occurred and once one month has passed since the receipt of the notification. The 

mortgage creditor may, before the expiry of this period, make an objection to the insurer with regard to 

the payment. The notification may be omitted if it is impracticable; in this case the month is calculated 

from the point of time at which the insured sum becomes due. 

(2) Where the mortgage creditor has notified the insurer of his mortgage, the insurer may only pay to 

the insured, with effect in relation to the mortgage creditor, if the mortgage creditor has given his 

approval to the payment in writing. 

(3) Apart from this, the provisions governing a pledged claim apply; the insurer may not, however, 

plead that he did not know of the mortgage shown in the Land Register. 

Section 1129 
Other insurance against damage 

If an object other than a building is insured, the liability for the claim against the insurer is determined 

in accordance with the provisions of section 1123 (2) sentence 1 and section 1124 (1) and (3). 

Section 1130 
Replacement clause 

If, under the insurance provisions, the insurer is obliged to pay only the insured sum to replace the 

insured object, a payment to the insured in accordance with these provisions is effective in relation to 

the mortgage creditor. 
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Section 1131 
Addition of a plot of land 

If a plot of land is added to another plot of land in the Land Register under section 890 (2), the 

mortgages in existence on this plot of land extend to the added plot of land. Rights encumbering the 

added plot of land have priority over these mortgages. 

Section 1132 
Blanket mortgage 

(1) If there is one mortgage on more than one plot of land for the claim (blanket mortgage), each plot 

of land is liable for the entire claim. The creditor may, at his discretion, seek satisfaction from each plot 

of land in whole or in part. 

(2) The creditor is entitled to apportion the amount of the claim between the individual plots of land in 

such a way that each plot of land is liable only for the apportioned amount. The provisions of sections 

875, 876 and 878 apply with the necessary modifications to the apportionment. 

Section 1133 
Danger to the security of the mortgage 

If, as a result of the deterioration of the plot of land, the security of the mortgage is endangered, the 

creditor may determine for the owner a reasonable period of time to remove the danger. After the 

expiry of the period, the creditor is entitled to seek satisfaction from the plot of land immediately, if the 

danger has not been removed by the improvement of the plot of land or by the creation of another 

mortgage. If the claim is interest-free, and is not yet due, the creditor is entitled only to the amount 

which, when the statutory interest for the period from payment until due date is added to it, equals the 

amount of the claim. 

Section 1134 
Application for an injunction 

(1) If the owner or a third party influences the plot of land in such a way that a deterioration of the plot 

of land that endangers the security of the mortgage is to be feared, the creditor may seek a prohibitory 

injunction. 

(2) If the influence originates from the owner, the court shall, upon application by the creditor, order the 

measures that are required to avert the danger to be taken. The same applies if the deterioration is to 

be feared because the owner fails to take the necessary precautions against the influence of third 

parties or against other damage. 

Section 1135 
Deterioration of accessories 

It is equivalent to a deterioration of the plot of land within the meaning of sections 1133 and 1134 if 

accessories to which the mortgage extends deteriorate or are removed from the plot of land against 

the principles of proper management. 
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Section 1136 
Restraint on disposition by legal transaction 

An agreement by which the owner binds himself in relation to the creditor not to alienate the plot of 

land or not to further encumber it is void. 

Section 1137 
Defences of the owner 

(1) The owner may assert against the mortgage the defences that are available against the claim to a 

personal obligor, as well as those available to a surety under section 770. If the personal debtor dies, 

then the owner may not invoke the fact that his heir has only limited liability for the obligation. 

(2) If the owner is not the personal debtor, he does not lose a defence by the latter waiving it. 

Section 1138 
Presumption of the accuracy of the contents of the Land Register 

The provisions of sections 891 to 899 also apply to the mortgage, taking into consideration the claim 

and the defences available to the owner in accordance with section 1137. 

Section 1139 
Objection with regard to an uncertificated mortgage for a loan 

If, upon the creation of a mortgage for a loan, the issue of a mortgage certificate is excluded, then an 

application of the owner to the Land Registry suffices to register an objection on the basis that the loan 

has not been provided, provided that the application is made before the expiry of one month after the 

mortgage is registered. If the objection is registered within this month, then the registration has the 

same effect as if the objection had been registered at the same time as the mortgage. 

Section 1140 
Mortgage certificate and inaccuracy of the Land Register 

Insofar as the inaccuracy of the Land Register is apparent from the mortgage certificate or from a 

memorandum on the certificate, the invocation of the provisions of sections 892 and 893 is excluded. 

An objection to an incorrect entry in the Land Register that is apparent from the certificate or from a 

memorandum on the certificate is equivalent to an objection entered in the Land Register. 
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Section 1141 
Notice of termination of the mortgage 

(1) Where the due date of the claim is dependent on the giving of notice of termination, the notice is 

effective in respect of the mortgage only if it is given by the creditor to the owner or by the owner to the 

creditor. For the benefit of the creditor, the person registered as owner in the Land Register is deemed 

to be the owner. 

(2) If the owner has no residence within the country, or if the requirements of section 132 (2) have 

been fulfilled, the local court [Amtsgericht] within whose district the plot of land is situated shall appoint 

for the owner, upon application by the creditor, a representative on whom the notice of the creditor can 

be served. 

Section 1142 
Owner’s right of satisfaction 

(1) The owner is entitled to satisfy the creditor if the claim against him has fallen due or if the personal 

debtor is entitled to perform. 

(2) The satisfaction may also take place by deposit or by set-off. 

Section 1143 
Passing of claim 

(1) If the owner is not the personal debtor, then the claim, to the extent that the owner satisfies the 

creditor, passes to him. The provisions of section 774 (1), governing a surety, apply with the 

necessary modifications. 

(2) If there is a blanket mortgage in relation to the claim, the provisions of section 1173 apply to it. 

Section 1144 
Delivery of documents 

The owner may, in return for satisfaction of the creditor, demand delivery of the mortgage certificate 

and the other documents which are required for the correction of the Land Register or for the deletion 

of the mortgage. 

Section 1145 
Partial satisfaction 

(1) If the owner satisfies the creditor only in part, he is not entitled to demand that the mortgage 

certificate is delivered. The creditor is obliged to record the partial satisfaction on the certificate and to 

present the certificate to the Land Registry for the purpose of the correction of the Land Register or for 

deletion, or to the public authority responsible or the notary responsible for the purpose of issuing a 

partial mortgage certificate for the owner. 

(2) The provision of subsection (1) sentence 2 applies to interest and other supplementary payments 

only if they are due later than in the calendar quarter in which the creditor is satisfied or in the following 

quarter. Costs for which the plot of land is liable under section 1118 are not governed by the provision. 
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Section 1146 
Default interest 

If the requirements for a debtor to be in default are satisfied with regard to the owner, the creditor is 

entitled to default interest from the plot of land. 

Section 1147 
Satisfaction by execution 

The satisfaction of the creditor from the plot of land and from the objects to which the mortgage 

extends is effected by execution. 

Section 1148 
Fiction of ownership 

In the pursuit of the right arising from the mortgage, the person who is registered as owner in the Land 

Register is, for the benefit of the creditor, deemed to be the owner. The right of the unregistered owner 

to assert the objections to the mortgage to which he is entitled remains unaffected. 

Section 1149 
Prohibited agreements on satisfaction 

The owner may not, as long as the claim has not fallen due in respect to him, allow the creditor the 

right to demand the transfer of the ownership of the plot of land for the purpose of satisfaction or to 

effect the disposal of the plot of land in any way other than by execution. 

Section 1150 
Right of redemption of third parties 

If the creditor demands satisfaction from the plot of land, the provisions of sections 268, 1144 and 

1145 apply with the necessary modifications. 

Section 1151 
Change of priority for partial mortgages 

If the claim is divided, the approval of the owner is not required to change the order of priority between 

the partial mortgages. 

Section 1152 
Partial mortgage certificate 

If there is a division of the claim, then unless the issue of a mortgage certificate is excluded, a partial 

mortgage certificate may be issued for each part; the approval of the owner of the plot of land is not 

required. The partial mortgage certificate takes the place of the previous certificate for the part to 

which it relates. 

Section 1153 
Transfer of mortgage and claim 

(1) Upon the transfer of the claim, the mortgage passes to the new creditor. 

(2) The claim may not be transferred without the mortgage; the mortgage may not be transferred 

without the claim. 
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Section 1154 
Assignment of the claim 

(1) For the assignment of the claim, it is necessary to make the declaration of assignment in writing 

and to hand over the mortgage certificate; the provision of section 1117 applies. The previous creditor 

shall, at the request of the new creditor, arrange for the declaration of assignment to be notarially 

certified at his expense. 

(2) The written form required for the declaration of assignment may be replaced by the entry of the 

assignment in the Land Register. 

(3) If the issue of a mortgage certificate is excluded, the provisions of sections 873 and 878 apply with 

the necessary modifications to the assignment of the claim. 

Section 1155 
Presumption of the accuracy of certified declarations of assignment 

If the right of the holder of the mortgage certificate as creditor arises from a connected series of 

notarially certified declarations of assignment that lead back to a registered creditor, the provisions of 

sections 891 to 899 apply in the same way as if the holder of the certificate were registered in the 

Land Register as a creditor. A judicial transfer order and a notarially certified acknowledgement of an 

assignment of the claim effected by operation of law are equivalent to a notarially certified declaration 

of assignment. 

Section 1156 
Legal relationship between the owner and the new creditor 

The provisions of sections 406 to 408 governing the transfer of the claim do not apply to the legal 

relationship between the owner and the new creditor with regard to the mortgage. The new creditor 

must, however, permit a notice of termination of the owner served on the previous creditor to be 

asserted against himself unless the transfer is known to the owner or is registered in the Land Register 

at the time of the notice. 

Section 1157 
Continuation of defences to the mortgage 

A defence which the owner is entitled to assert against the mortgage on the basis of the legal 

relationship existing between him and the previous creditor may also be relied on in relation to the new 

creditor. The provisions of sections 892, 894 to 899 and 1140 also apply to this defence. 
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Section 1158 
Future supplementary payments 

To the extent that the claim is for interest or other supplementary payments that do not fall due later 

than in the calendar quarter in which the owner obtains knowledge of the transfer, or in the following 

quarter, the provisions of sections 406 to 408 apply to the legal relationship between the owner and 

the new creditor; the creditor may not invoke the provisions of 892 against the objections that the 

owner is entitled to raise in accordance with sections 404, 406 to 408 and 1157. 

Section 1159 
Arrears of supplementary payments 

(1) To the extent that the claim is for arrears of interest or other supplementary payments, the transfer 

and the legal relationship between the owner and the new creditor are governed by the general 

provisions that apply to the transfer of claims. The same applies to a claim for the reimbursement of 

costs for which the plot of land is liable in accordance with section 1118. 

(2) The provision of section 892 does not apply to the claims designated in subsection (1). 

Section 1160 
Enforcement of a certificated mortgage 

(1) The enforcement of a mortgage may be contested, unless the issue of a mortgage certificate is 

excluded, if the creditor does not present the certificate; if the creditor is not entered in the Land 

Register, the documents required under section 1155 must also be presented. 

(2) A notice of termination or a warning given to the owner is ineffective if the creditor does not present 

the documents necessary under subsection (1) and the owner rejects the notice or the warning for this 

reason without undue delay. 

(3) These provisions do not apply to the claims set out in section 1159. 

Section 1161 
Enforcement of the claim 

If the owner is the personal debtor, the provision of section 1160 also applies to the enforcement of 

the claim. 

Section 1162 
Public notice with regard to the mortgage certificate 

If the mortgage certificate has been lost or destroyed, it may be declared invalid by means of the 

public notice procedure. 
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Section 1163 
Owner mortgage 

(1) If the claim for which the mortgage is created fails to come into existence, the owner is entitled to 

the mortgage. If the claim is extinguished, the owner acquires the mortgage. 

(2) A mortgage with regard to which the issue of a mortgage certificate is not excluded belongs to the 

owner until the certificate is handed over to the creditor. 

Section 1164 
Passing of the mortgage to the debtor 

(1) If the personal debtor satisfies the creditor, the mortgage passes to him to the extent to which he 

may demand compensation from the owner or from a predecessor in title of the owner. If the debtor is 

to be compensated only in part, the owner may not enforce the mortgage, to the extent that it has 

passed to him, to the disadvantage of the mortgage of the debtor. 

(2) If the claim and the debt are merged in one person, this is equivalent to satisfying the creditor. 

Section 1165 
Discharge of the debtor 

If the creditor waives the mortgage, or if he cancels it in accordance with section 1183, or grants 

priority to another right, the personal debtor is discharged to the extent that, without this disposition, he 

might have obtained compensation from the mortgage in accordance with section 1164. 

Section 1166 
Notification of the debtor 

In the case where the personal debtor is entitled to demand compensation from the owner if he 

satisfies the creditor, then he may, if the creditor pursues a compulsory auction of the plot of land and 

does not notify him without undue delay, refuse to satisfy the creditor for a loss at the compulsory 

auction to the extent that he suffers damage as a result of the failure to notify. The notification may be 

omitted if it is impracticable. 

Section 1167 
Delivery of correction documents 

In the case where the personal debtor, if he satisfies the debtor, acquires the mortgage, or where, in 

the event of satisfaction, he has another legal interest in a correction of the Land Register, he has the 

rights set out in sections 1144 and 1145. 
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Section 1168 
Waiver of the mortgage 

(1) If the creditor waives the mortgage, the owner shall acquire it. 

(2) The waiver must be declared to the Land Registry or to the owner and it must be registered in the 

Land Register. The provisions of section 875 (2) and sections 876 and 878 apply with the necessary 

modifications. 

(3) If the creditor waives the mortgage with regard to part of the claim, the owner has the rights set out 

in section 1145. 

Section 1169 
Defence with a negative effect on a right 

If the owner is entitled to a defence that permanently excludes the enforcement of the mortgage, then 

he may demand that the creditor waive the mortgage. 

Section 1170 
Exclusion of unknown creditors 

(1) Where the creditor is unknown, his right may be excluded by means of a public notice procedure if 

ten years have passed since the last entry in the Land Register with reference to the mortgage and 

the right of the creditor has not been recognised by the owner within this period in a manner 

appropriate under section 212 (1) no. 1 for the limitation period to recommence. If a calendar date is 

stipulated for payment of the claim, this period shall not commence before the end of the payment 

date. 

(2) When the exclusory order comes into legal effect, the owner acquires the mortgage. The mortgage 

certificate issued to the creditor becomes invalid. 

Section 1171 
Exclusion by deposit 

(1) The right of the unknown creditor may also be excluded by way of a public notice procedure if the 

owner is entitled to satisfy the creditor or to give notice of termination, and deposits the amount of the 

claim for the creditor, at the same time waiving the right of withdrawal. The deposit of interest is 

required only if the rate of interest is registered in the Land Register; interest for a period earlier than 

the fourth calendar year prior to the exclusory order coming into legal effect is not required to be 

deposited. 

(2) When the exclusory order comes into legal effect, the creditor is deemed to have been satisfied, 

unless under the provisions on deposit satisfaction has already occurred. The mortgage certificate 

issued to the creditor becomes invalid. 
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(3) The right of the creditor to the deposited amount lapses upon the expiry of thirty years after the 

exclusory order coming into legal effect if the creditor does not report to the place of deposit before 

then; the depositor is entitled to withdraw, even if he has waived the right of withdrawal. 

Section 1172 
Owner blanket mortgage 

(1) In the cases set out in section 1163, the owners of the encumbered plots of land are jointly entitled 

to a blanket mortgage. 

(2) Each owner may, unless otherwise agreed, demand that the mortgage on his plot of land be 

restricted, in accordance with section 1132 (2), to the partial amount which is equivalent to the 

proportion between the value of his plot of land and the value of all of the plots of land, and that it is 

allotted to him with this restriction. The value is calculated with the deduction of the encumbrances 

which have higher priority than the blanket mortgage. 

Section 1173 
Satisfaction by one of the owners 

(1) If the owner of one of the plots of land encumbered with a blanket mortgage satisfies the creditor, 

he acquires the mortgage on his plot of land; the mortgage on the other plots of land is extinguished. It 

is equivalent to the satisfaction of the creditor by the owner if the right of the creditor is transferred to 

the owner, or if the claim and debt are merged in the person of the owner. 

(2) If the owner who satisfies the creditor is entitled to demand compensation from the owner of one of 

the other plots of land or from a predecessor in title of this owner, then the mortgage on the plot of 

land of this owner also passes to him in the amount of the claim for compensation; it remains a blanket 

mortgage, together with the mortgage on his own plot of land. 

Section 1174 
Satisfaction by the personal debtor 

(1) Where the personal debtor satisfies the creditor to whom a blanket mortgage is owed, or where, in 

a blanket mortgage, the claim and debt are merged in one person, then if the debtor is entitled to 

demand compensation only from the owner of one of the plots of land or from a predecessor in title of 

the owner, the mortgage on this plot of land passes to him; the mortgage on the remaining plots of 

land is extinguished. 

(2) If only partial compensation is payable to the debtor, and for this reason the mortgage passes to 

him only for a partial amount, the owner must allow this amount to be counted towards the part of the 

remaining amount of the blanket mortgage to which he is entitled in accordance with section 1172. 
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Section 1175 
Waiver of the blanket mortgage 

(1) If a creditor waives the blanket mortgage, it devolves on the owners of the encumbered plots of 

land jointly; the provisions of section 1172 (2) apply. If the creditor waives the mortgage on one of the 

plots of land, the mortgage thereon is extinguished. 

(2) The same applies if the right of the creditor is excluded in accordance with section 1170. 

Section 1176 
Owner partial mortgage ; conflict clause 

If the requirements set out in sections 1163, 1164, 1168 and 1172 to 1175 are fulfilled only in respect 

of a partial amount of the mortgage, the mortgage, which on the basis of these provisions passes to 

the owner or to one of the owners or to the personal debtor, may not be enforced to the disadvantage 

of the mortgage that remains to the creditor. 

Section 1177 
Owner land charge, owner mortgage 

(1) If the mortgage and the ownership are merged in one person, and the owner is not also entitled to 

the claim, the mortgage is converted into a land charge. With regard to whether the loan bears 

interest, the rate of interest, period for payment, notice of termination and place of payment, the 

provisions laid down for the claim remain decisive. 

(2) If the claim is also owed to the owner, the rights of the owner under the mortgage are governed, as 

long as the merger exists, by the provisions applicable for a land charge of the owner. 

Section 1178 
Mortgage for supplementary payments and costs 

(1) A mortgage for arrears of interest and other supplementary payments as well as for costs that are 

payable to the creditor is extinguished if it is merged with the ownership in one person. Extinction does 

not take place as long as a third party has a claim for any such performance. 

(2) It is sufficient for a waiver of the mortgage for the performance set out in subsection (1) if the 

creditor makes a declaration to the owner. As long as a third party has a claim for such performance, 

the approval of the third party is necessary. Approval is to be declared to the person in whose favour it 

is given; it is irrevocable. 
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Section 1179 
Priority notice of right to deletion 

Where the owner agrees in relation to another to have the mortgage deleted if it is merged with the 

ownership in one person, a priority notice to secure the claim for deletion may be registered in the 

Land Register, if the person in whose favour the registration is to be made:  

 1. holds another right having equal or lower priority as a mortgage, land charge or annuity charge 

on the plot of land, or 

 2. is entitled to the grant of another such right or to the transfer of ownership of the plot of land; 

the claim may also be future or conditional. 

Section 1179a 
Claim for deletion in the case of third party rights 

(1) The creditor of a mortgage may demand of the owner that the owner arranges for the deletion of a 

mortgage having higher or equal priority if, at the time of registration of the mortgage of the creditor, it 

is merged with the ownership in one person or such merger occurs subsequently. If, after registration 

of the mortgage given precedence under sentence 1, the ownership passed to another by way of 

singular succession, each owner is obliged to delete with regard to the mergers existing at the time of 

his ownership. The claim for deletion is secured in the same way as if a priority notice had been 

entered in the Land Register for its security at the same time as the mortgage given precedence. 

(2) The deletion of a mortgage which is merged with the ownership in one person under section 1163 

(1) sentence 1 may not be demanded under subsection (1) unless it appears that the claim to be 

secured will no longer come into existence; however, the claim for deletion is available from this point 

of time on with regard to the mergers existing beforehand. A claim under subsection (1) is not 

constituted by the merger of a mortgage with ownership in accordance with section 1163 (2). 

(3) If, in the case of a favoured mortgage, the requirements under section 1163 are satisfied but the 

right has not been entered in the Land Register for the owner or his successor in title, the claim for 

deletion belongs to the registered creditor or his successor in title. 

(4) If the priority of a mortgage is reduced, subsections (1) to (3) apply with the necessary 

modifications to the deletion of the mortgage that is prior or equal in rank to it as a result of the change 

of priority, provided that the time of the registration of the change of priority takes the place of the time 

of registration of the right with lower priority. 
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(5) If the creditor of a mortgage has a claim to deletion under the above provisions, it may be agreed 

that the exclusion of this claim is part of the contents of the mortgage; the exclusion may be restricted 

to a specific case of merger. The exclusion is to be stated in the Land Register with a designation of 

the mortgages which are wholly or partially exempted from the claim for deletion; if the exclusion has 

not been agreed for every case of merger, then, in order to define specifically the cases involved, 

reference may be made to the approval of registration. If the exclusion is cancelled, no claims for 

deletion arise from this for mergers which existed only prior to the cancellation. 

Section 1179b 
Claim for deletion based on one’s own right 

(1) A person who is registered in the Land Register as the creditor of a mortgage or is identified as the 

creditor in accordance with section 1155 may demand from the owner the deletion of the mortgage, if, 

at the time of its registration, it is merged with the ownership in one person or such a merger occurs 

subsequently. 

(2) Section 1179a (1) sentences 2 and 3, (2) and (5) applies with the necessary modifications. 

Section 1180 
Substitution for the claim 

(1) The claim for which the mortgage exists may be replaced by another claim. The alteration requires 

the agreement of the creditor and the owner, and registration in the Land Register; the provisions of 

section 873 (2) and sections 876 and 878 apply with the necessary modifications. 

(2) If the claim that is to take the place of the previous claim does not belong to the previous mortgage 

creditor, his approval is required; this approval is to be declared to the Land Registry or to the person 

in whose favour it is given. The provisions of section 875 (2) and section 876 apply with the necessary 

modifications. 

Section 1181 
Extinction by satisfaction from the plot of land 

(1) If the creditor is satisfied from the plot of land, the mortgage is extinguished. 

(2) If the creditor is satisfied from one of the plots of land encumbered with a blanket mortgage, the 

other plots of land are also released. 

(3) Satisfaction from the plot of land is equivalent to satisfaction from the objects to which the 

mortgage extends. 
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Section 1182 
Transfer in the case of satisfaction from the blanket mortgage 

To the extent that, in the case of a blanket mortgage, the owner of the plot of land from which the 

creditor is satisfied may demand compensation from the owner of one of the other plots of land or from 

a predecessor in title of this owner, the mortgage on the plot of land of this owner passes to him. 

However, if the creditor is satisfied only in part, the mortgage may not be enforced to the disadvantage 

of the mortgage that remains to the creditor and, if the plot of land is encumbered with an equal or 

lower-ranking right, it may not be enforced to the disadvantage of that right. 

Section 1183 
Cancellation of the mortgage 

For the cancellation of the mortgage by legal transaction, the approval of the owner is necessary. The 

approval is to be declared to the Land Registry or to the creditor; it is irrevocable. 

Section 1184 
Debt-securing mortgage 

(1) A mortgage may be created in such a way that the creditor’s right under the mortgage is 

determined solely by the claim and the creditor may not rely on the registration to prove (debt-securing 

mortgage). 

(2) The mortgage must be described as a debt-securing mortgage in the Land Register. 

Section 1185 
Uncertificated mortgage; inapplicable provisions 

(1) In the case of a debt-securing mortgage, the issue of a mortgage certificate is excluded. 

(2) The provisions of sections 1138, 1139, 1141 and 1156 do not apply. 

Section 1186 
Permitted conversions 

A debt-securing mortgage may be converted into an ordinary mortgage, and an ordinary mortgage into 

a debt-securing mortgage. The approval of persons with equal or lower-ranking rights is not 

necessary. 

Section 1187 
Debt-securing mortgage for bearer instruments and instruments made out to order 

Only a debt-securing mortgage may be created for a claim under a bearer bond, under a bill of 

exchange or under any other instrument that can be transferred by endorsement. The mortgage is 

deemed to be a debt-securing mortgage, even if it is not described as such in the Land Register. The 

provision of section 1154 (3) does not apply. There is no claim for the deletion of the mortgage in 

accordance with sections 1179a and 1179b. 
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Section 1188 
Special provision for bearer bonds 

(1) For the creation of a mortgage for a claim based on a bearer bond, a declaration of the owner to 

the Land Registry that he is creating the mortgage and registration in the Land Register are sufficient; 

the provision of section 878 applies. 

(2) The exclusion of the right of the creditor in accordance with section 1170 is permitted only if the 

presentation period named in section 801 has expired. If, within the period, the bond is presented or 

the claim based on the document has been asserted in court, the exclusion may not take place until 

the limitation period has expired. 

Section 1189 
Appointment of a Land Register representative 

(1) In the case of a mortgage of the kind designated in section 1187, a representative may be 

appointed for the current creditor with power to make certain dispositions with regard to the mortgage 

with effect for and against every subsequent creditor, and to represent the creditor in the enforcement 

of the mortgage. For the representative to be appointed, entry in the Land Register is necessary. 

(2) If the owner is entitled to demand from the creditor a disposition that the representative is 

authorised to make, he may demand that the representative make the disposition. 

Section 1190 
Maximum amount mortgage 

(1) A mortgage may be created in such a way that only the maximum amount to which the plot of land 

is to be liable is determined, and apart from this the stipulation of the claim is reserved. The maximum 

amount must be entered in the Land Register. 

(2) If the claim bears interest, the interest is included in the maximum amount. 

(3) The mortgage is deemed to be a debt-securing mortgage, even if it is not described as such in the 

Land Register. 

(4) The claim may be transferred in accordance with the general provisions applying to the transfer of 

claims. If it is transferred under these provisions, the passing of the mortgage is excluded. 
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Title 2 

Land charge, annuity land charge 

Subtitle 1 

Land charge 

Section 1191 
Statutory contents of the land charge 

(1) A plot of land may be encumbered in such a way that the person in whose favour the encumbrance 

is created is paid a specific sum of money from the plot of land (land charge). 

(2) The encumbrance can be created in such a way that interest on the sum of money and other 

supplementary payments are payable from the plot of land. 

Section 1192 
Applicable provisions 

(1) The land charge is governed by the provisions on mortgages with the necessary modifications, 

unless the fact that the land charge requires the existence of a claim leads to a different conclusion. 

(1a) If the land charge has been established as security for a claim (security land charge), defences to 

which the owner is entitled with regard to the land charge on the basis of the security contract with the 

previous creditor, or which emerge from the security contract, may also be imposed on any acquirer of 

the land charge; section 1157 sentence 2 does not apply in this respect. Section 1157 remains 

unaffected in other respects. 

(2) Interest on a land charge is governed by the provisions on interest on a mortgage claim. 

Section 1193 
Termination 

(1) The principal of the land charge only falls due until after prior notice of termination. Both the owner 

and the creditor are entitled to give notice. The notice period is six months. 

(2) Diverging provisions are admissible. If the land charge serves as security for a monetary 

receivable, a provision derogating from subsection (1) is not permissible. 

Section 1194 
Place of payment 

The payment of the principal and interest and other supplementary payments, unless otherwise 

provided, is to be made at the place where the Land Registry has its seat. 

Section 1195 
Bearer land charge 

A land charge may be created in such a way that the land charge certificate is made out to the bearer. 

The provisions concerning bearer bonds apply with the necessary modifications to such a certificate. 
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Section 1196 
Owner land charge 

(1) A land charge may also be created for the owner. 

(2) For the creation of the land charge, a declaration of the owner to the Land Registry that the land 

charge is to be registered in the Land Register for him as well as registration is necessary; the 

provision of section 878 applies. 

(3) A claim for deletion of the land charge in accordance with section 1179a or section 1179b exists 

only for such mergers of the land charge and the ownership in one person as occur after the land 

charge has belonged to a person other than the owner. 

Section 1197 
Deviations from third party land charge 

(1) If the owner is the creditor, he may not pursue execution for the purpose of his own satisfaction. 

(2) The owner is entitled to interest only if the plot of land is seized on application by another for the 

purpose of judicially enforced receivership, and only for the duration of the receivership. 

Section 1198 
Permitted conversions 

A mortgage may be converted into a land charge and a land charge into a mortgage. The approval of 

persons with equal or lower-ranking rights is not necessary. 

Subtitle 2 

Annuity land charge 

Section 1199 
Statutory contents of the annuity land charge 

(1) A land charge may be created in such a way that a specific sum of money is payable from the plot 

of land on regularly recurring dates (annuity land charge). 

(2) When the annuity land charge is created, the sum payable to redeem the annuity land charge must 

be specified. The redemption sum must be stated in the Land Register. 

Section 1200 
Applicable provisions 

(1) The individual payments are governed by the provisions for mortgage interest, and the redemption 

sum by the provisions applying to the principal of a land charge, with the necessary modifications. 

(2) The payment of the redemption sum to the creditor has the same effect as the payment of the 

principal of a land charge. 

Section 1201 
Right of redemption 

(1) The owner has the right of redemption. 

(2) The creditor may not be granted the right to demand redemption. In the case of section 1133 

sentence 2, the creditor is entitled to demand the payment of the redemption sum from the plot of land. 
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Section 1202 
Termination 

(1) The owner may exercise the right of redemption only after giving previous notice. The notice period 

is six months, unless otherwise provided. 

(2) A restriction of the right to give notice is admissible only to the extent that the owner may, after 

thirty years, give notice, observing the six-month notice period. 

(3) If the owner has given notice, then after the expiry of the notice period the creditor may demand 

payment of the redemption sum from the plot of land. 

Section 1203 
Permitted conversions 

An annuity land charge may be converted into an ordinary land charge, and an ordinary land charge 

into an annuity land charge. The approval of persons with equal or lower-ranking rights is not 

necessary. 

Division 8 

Pledge of movable things and over rights 

Title 1 

Pledge of movable things 

Section 1204 
Statutory contents of the pledge of movable things 

(1) A movable thing may be encumbered to secure a claim in such a way that the creditor is entitled to 

seek satisfaction from the thing (pledge). 

(2) A pledge may also be created for a future or a conditional claim. 

Section 1205 
Creation 

(1) To create a pledge, it is necessary for the owner to deliver the thing to the creditor and for both to 

agree that the creditor is to be entitled to the pledge. If the creditor is in possession of the thing, 

agreement on the creation of the pledge suffices. 

(2) The delivery of possession of a thing in the indirect possession of the owner may be replaced by 

the owner transferring indirect possession to the pledgee and notifying the possessor of the pledging. 

Section 1206 
Replacement of delivery by granting joint possession 

Granting joint possession suffices instead of delivery of the thing if the thing is under the joint control of 

the creditor or, if it is in the possession of a third person, it may be delivered only to the owner and the 

creditor jointly. 
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Section 1207 
Pledging by an unauthorised person 

If the thing does not belong to the pledgor, the provisions of sections 932, 934 and 935 governing the 

acquisition of ownership apply with the necessary modifications to the pledging. 

Section 1208 
Acquisition of priority of rank in good faith 

If the thing is encumbered with the right of a third party, then the pledge takes priority over the right, 

unless the pledgee, at the time of acquisition of the pledge, is not in good faith in relation to the right. 

The provisions of section 932 (1) sentence 2, section 935 and of section 936 (3) apply with the 

necessary modifications. 

Section 1209 
Priority of the pledge 

The priority of the pledge is determined by the time of its creation, even if it is created for a future or a 

conditional claim. 

Section 1210 
Extent of liability of the pledge 

(1) The pledged item is liable for the claim as it exists from time to time, in particular including interest 

and contractual penalties. If a personal debtor is not the owner of the pledged item, the liability is not 

extended by a legal transaction entered into by the debtor after the pledging. 

(2) The pledged item is liable for the claims of the pledgee for reimbursement of outlays, for the costs 

of notice and the pursuit of rights to be reimbursed to the pledgee and for the costs of the sale of the 

pledged item. 

Section 1211 
Defences of the pledgor 

(1) The pledgor may assert against the pledgee the defences which are available to a personal debtor 

against the claim, as well as those of a surety under section 770. If the personal debtor dies, then the 

pledgor may not invoke the fact that his heir has only limited liability for the obligation. 

(2) If the pledgor is not the personal debtor, he does not forfeit a defence by the personal debtor 

waiving it. 

Section 1212 
Extension to separated products 

The pledge extends to the products that are separated from the pledged item. 
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Section 1213 
Pledge of emoluments 

(1) The pledge may be created in such a way that the pledgee is entitled to take the emoluments of 

the pledged item. 

(2) If a thing which by its nature bears fruit is delivered to the pledgee for his sole possession, it is to 

be presumed in case of doubt that the pledgee is to be entitled to take the fruit. 

Section 1214 
Duties of the pledgee entitled to emoluments 

(1) If the pledgee has the right to take the emoluments, he is obliged to attend to the production of the 

emoluments and to render account. 

(2) The net yield of the emoluments is set off against the payment owed and, if costs and interest are 

payable, against these first. 

(3) Diverging provisions are admissible. 

Section 1215 
Duty of safekeeping 

The pledgee is obliged to keep the pledged item in safe custody. 

Section 1216 
Reimbursement of outlays 

If the pledgee makes outlays on the pledged item, the duty of reimbursement of the pledgor is 

determined under the provisions on agency without specific authorisation. The pledgee is entitled to 

remove an installation with which he furnished the pledged item. 

Section 1217 
Violation of rights by the pledgee 

(1) Where the pledgee violates the rights of the pledgor to a substantial degree and where he 

continues this injurious conduct notwithstanding a warning given by the pledgor, the pledgor may 

demand that the pledged item is deposited at the cost of the pledgee or, if it is not suitable for deposit, 

that it is delivered to a custodian to be appointed by the court. 

(2) Instead of the deposit or the delivery of the thing to a custodian, the pledgor may demand the 

return of the pledged item in return for the satisfaction of the creditor. If the claim is interest-free and is 

not yet due, then the pledgee is entitled only to the amount which, with the addition of the statutory 

interest for the period from the payment until the due date, is equivalent to the amount of the claim. 
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Section 1218 
Rights of the pledgor in the case of imminent spoilage 

(1) If the spoilage of the pledged item or a substantial decrease in its value is to be feared, the pledgor 

may demand the return of the pledged item in return for the provision of some other security; the 

provision of security by sureties is excluded. 

(2) The pledgee must notify the pledgor of the imminent spoilage without undue delay, unless 

notification is impracticable. 

Section 1219 
Rights of the pledgee in the case of imminent spoilage 

(1) If the imminent spoilage of the pledged item or a substantial decrease of its value that is to be 

feared jeopardises the security of the pledgee, the pledgee may have the pledged item sold by public 

auction. 

(2) The proceeds take the place of the pledged item. Upon demand by the pledgor, the proceeds are 

to be deposited. 

Section 1220 
Warning of auction 

(1) The auction of the pledged item is permitted only after the pledgor has been warned of it; the 

warning may be omitted if the pledged item is vulnerable to spoilage and postponement of the auction 

entails danger. In the event of a decrease in value, it is necessary, apart from the warning, for the 

pledgee to determine a suitable time limit for the pledgor to provide other security and that this has 

expired. 

(2) The pledgee must notify the pledgor of the auction without undue delay; in the event of failure to do 

so, he is obliged to pay damages. 

(3) The warning, the determination of a time limit and the notification may be omitted if they are 

impracticable. 

Section 1221 
Sale by private agreement 

If the pledged item has a stock exchange or market price, the pledgee may effect the sale privately at 

the current price through a commercial broker officially authorised to effect such sales or through a 

person authorised to sell by public auction. 

Section 1222 
Pledge of more than one thing 

If the pledge extends to more than one thing, each thing is liable for the entire claim. 
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Section 1223 
Duty to return the pledged item; right to redeem the pledged item 

(1) The pledgee is obliged to return the pledged item to the pledgor after the pledge is extinguished. 

(2) The pledgor may demand the return of the pledged item in return for the satisfaction of the pledgee 

as soon as the debtor is entitled to perform. 

Section 1224 
Satisfaction by deposit or set-off 

The satisfaction of the pledgee by the pledgor may also be given by deposit or by set-off. 

Section 1225 
Passing of claim to the pledgor 

(1) If the pledgor is not the personal debtor, then, insofar as he satisfies the pledgee, the claim passes 

to him. The provision of section 774, governing a surety, applies with the necessary modifications. 

Section 1226 
Limitation of compensation claims 

The compensation claims of the pledgor for alterations or deteriorations of the pledged item and the 

claims of the pledgee for the reimbursement of outlays or for leave to remove an installation are 

subject to a six-month limitation period. The provision of section 548 (1) sentence 2 and 3, (2) applies 

with the necessary modifications. 

Section 1227 
Protection of the pledge 

If the right of the pledgee is adversely affected, then the claims of the pledgee are governed by the 

provisions applying to claims from ownership, with the necessary modifications. 

Section 1228 
Satisfaction by sale of the pledged item 

(1) The satisfaction of the pledgee from the pledged item is effected by sale. 

(2) The pledgee is entitled to effect the sale as soon as the claim is due in whole or in part. If the 

object owed does not consist in money, the sale is not permitted until the claim has been converted 

into a money claim. 

Section 1229 
Prohibition of a forfeiture agreement 

An agreement made before the right to sell comes into existence by which the ownership of the thing 

is to pass or be transferred to the pledgee if he is not satisfied or is not satisfied in good time is void. 

Section 1230 
Selection of pledged item from more than one pledged item 

The pledgee may, unless otherwise provided, select from more than one pledged item those that are 

to be sold. He may only sell as many pledges as are required for his satisfaction. 
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Section 1231 
Surrender of pledged item for sale 

If the pledgee is not in sole possession of the pledged item, he may, after the right to sell comes into 

existence, demand the surrender of the pledged item for the purpose of sale. At the request of the 

pledgor, delivery to a joint custodian is to be effected instead of surrender; the custodian must, when 

delivery is made, agree to make the pledged item available for sale. 

Section 1232 
Lower-ranking pledgees 

The pledgee is not obliged to surrender the pledged item to a pledgee who is lower-ranking than 

himself for the purpose of sale. If he is not in possession of the pledged item, then he may not, unless 

he himself handles the sale, object to sale by a lower-ranking pledgee. 

Section 1233 
Execution of the sale 

(1) The sale of the pledged item is to be effected in accordance with the provisions of sections 1234 to 

1240. 

(2) If the pledgee has obtained an enforceable judgment against the owner for his right of sale, he may 

also have the sale made in accordance with the provisions governing the sale of a pledged thing. 

Section 1234 
Warning of sale; waiting period 

(1) The pledgee must warn the owner of the sale in advance and at the same time specify the sum of 

money for which the sale is to take place. The warning may be given only after the right of sale has 

arisen; it may be omitted if it is impracticable. 

(2) The sale may not be effected until after the expiry of one month after the warning. If the warning is 

impracticable, the month is calculated from the time when the right of sale arises. 

Section 1235 
Public auction 

(1) The sale of the pledged item is to be made by public auction. 

(2) If the pledged item has a stock exchange or market price, the provision of section 1221 applies. 

Section 1236 
Place of auction 

The auction is to be held at the place at which the pledged item is kept. If an auction at the place of 

safekeeping is not expected to result in reasonable success, the pledged item is to be auctioned at 

another suitable place. 
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Section 1237 
Public notice 

The time and place of the auction are to be publicly announced, together with a general description of 

the pledged item. The owner and third parties who have rights in the pledged item are to be notified 

separately; the notification may be omitted if it is impracticable. 

Section 1238 
Conditions of sale 

(1) The pledged item may be sold only subject to the condition that the purchaser immediately pays 

the sale price in cash and that he forfeits his rights if this does not take place. 

(2) If the sale is effected without this provision, the sale price is to be seen as received by the pledgee; 

the rights of the pledgee against the buyer are unaffected. If the immediate payment of the sale price 

is not made, the same applies, unless the reservation of the forfeiture of rights is invoked before the 

end of the auction. 

Section 1239 
Bidding by creditor and owner 

(1) The pledgee and the owner may join in the bidding at the auction. If the bid of the pledgee is 

accepted, he is deemed to have received the sale price. 

(2) The bid of the owner may be rejected unless the amount is paid in cash. The same applies to the 

bid of the debtor if the pledged item is liable for the debt of another. 

Section 1240 
Things made of gold or silver 

(1) Things made of gold or silver may not be knocked down at less than the gold or silver value. 

(2) If no sufficient bid is made, the sale may be effected privately by a person authorised to sell by 

public auction at a price not less than the gold or silver value. 

Section 1241 
Notification of the owner 

The pledgee must notify the owner of the sale of the pledged item and the result without undue delay, 

unless notification is impracticable. 

Section 1242 
Effects of the legal sale 

(1) The lawful sale of the pledged item gives the purchaser the same rights as if he had purchased the 

thing from the owner. This also applies if it is knocked down to the pledgee. 

(2) Pledges of the thing are extinguished, even if the purchaser had knowledge of them. The same 

applies to a usufruct, unless it outranks all pledges in priority. 
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Section 1243 
Unlawful sale 

(1) The sale of the pledged item is not lawful if the provisions of section 1228 (2), section 1230 

sentence 2, section 1235, section 1237 sentence 1 or section 1240 are violated. 

(2) Where the pledgee contravenes another provision governing the sale, he is obliged to pay 

damages if he is at fault. 

Section 1244 
Acquisition in good faith 

Where a thing is sold as a pledged item, and the seller is not entitled to a pledge or the requirements 

upon which the lawfulness of the sale depends are not satisfied, the provisions of sections 932 to 934 

and 936 apply with the necessary modifications, if the sale was effected in accordance with section 

1233 (2), or if the provisions of section 1235 or section 1240 (2) have been observed. 

Section 1245 
Deviating agreements 

(1) The owner and the pledgee may agree on a manner of sale of the pledged item that deviates from 

the provisions of sections 1234 to 1240. If a third party has a right in the pledged item which is 

extinguished by the sale, then the approval of this third party is necessary. Approval is to be declared 

to the person in whose favour it is given; it is irrevocable. 

(2) The observation of the provisions of section 1235, section 1237 sentence 1 and section 1240 may 

not be waived before the right of sale comes into existence. 

Section 1246 
Deviation for reasons of equity 

(1) If a manner of sale of the pledged item deviating from the provisions of sections 1235 to 1240 

corresponds with the interests of the parties concerned as appears just, each of them may demand 

that the sale be made in this manner. 

(2) If an agreement is not reached, the court decides. 

Section 1247 
Proceeds of the pledged item 

To the extent that the pledgee is entitled to the proceeds from the pledged item for his satisfaction, the 

claim is deemed settled by the owner. Apart from this, the proceeds take the place of the pledged 

item. 

Section 1248 
Presumption of ownership 

When the pledged item is sold, the pledgor is deemed, for the benefit of the pledgee, to be the owner, 

unless the pledgee knows that the pledgor is not the owner. 
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Section 1249 
Right of redemption 

A person, who through the sale of the pledged item would forfeit a right in the pledged item, may 

satisfy the pledgee as soon as the debtor is entitled to perform. The provision of section 268 (2) and 

(3) applies with the necessary modifications. 

Section 1250 
Transfer of claim 

(1) Upon the transfer of the claim, the pledge passes to the new creditor. The pledge may not be 

transferred without the claim. 

(2) If, when the claim is transferred, the passing of the pledge is excluded, the pledge is extinguished. 

Section 1251 
Effect of the passing of the pledge 

(1) The new pledgee may demand from the previous pledgee the surrender of the pledged item. 

(2) Upon obtaining possession, the new pledgee takes the place of the previous pledgee in relation to 

the duties connected with the pledge that are owed to the pledgor. If he fails to perform the duties, the 

previous pledgee is liable for the damage to be compensated for by him in the same way as a surety 

who has waived the defence of unexhausted remedies against the principal debtor. The liability of the 

previous pledgee does not come into existence if the claim passes to the new pledgee by operation of 

law or is assigned to him on the basis of a statutory obligation. 

Section 1252 
Extinction with the claim 

The pledge is extinguished together with the claim to which it relates. 

Section 1253 
Extinction by return 

(1) The pledge is extinguished if the pledgee returns the pledged item to the pledgor or to the owner. A 

reservation of the continuation of the pledge is ineffective. 

(2) If the pledged item is in the possession of the pledgor or of the owner, there is a presumption that 

the pledged item has been returned to him by the pledgee. This presumption also applies if the 

pledged item is in the possession of a third party who obtained possession, after the creation of the 

pledge, from the pledgor or the owner. 

Section 1254 
Claim for return 

If there is a defence to the pledge that permanently excludes the enforcement of the pledge, the 

pledgor may demand the return of the pledged item. The owner has the same right. 
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Section 1255 
Cancellation of the pledge 

(1) For the cancellation of the pledge by legal transaction, it is sufficient for the pledgee to declare to 

the pledgor or to the owner that he gives up the pledge. 

(2) If the pledge is encumbered with the right of a third party, the approval of the third party is 

necessary. Approval is to be declared to the person in whose favour it is given; it is irrevocable. 

Section 1256 
Coincidence of pledge and ownership 

(1) The pledge is extinguished if it coincides with ownership in the same person. There is no extinction 

as long as the claim for which the pledge exists is encumbered with the right of a third party. 

(2) The pledge is not deemed to be extinguished if the owner has a legal interest in the continuation of 

the pledge. 

Section 1257 
Pledge by operation of law 

The provisions on a pledge created by legal transaction apply with the necessary modifications to a 

pledge created by operation of law. 

Section 1258 
Pledge of the share of a co-owner 

(1) If there is a pledge relating to the share of a co-owner, the pledgee exercises the rights that arise 

from the community of co-owners with regard to the management of the thing and the nature of its 

use. 

(2) The dissolution of the community may, before the pledgee’s right of sale comes into existence, be 

demanded only by the co-owner and the pledgee jointly. After the right of sale has come into 

existence, the pledgee may demand that the community be dissolved without a need for the approval 

of the co-owner; he is not obliged by an agreement by which the co-owners have permanently or 

temporarily excluded the right to demand the dissolution of the community or have determined a 

period for notice of termination. 

(3) If the community is dissolved, the pledgee is entitled to a pledge over the objects of property that 

take the place of the share. 

(4) The right of the pledgee to sell the share is unaffected. 
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Section 1259 
Realisation of a commercial pledged item 

If the owner and pledgee are entrepreneurs, legal persons under public law or special funds under 

public law, they may agree when the pledge is created, with regard to the realisation of a pledged item 

that has a stock exchange or market price, that the pledgee may effect the sale privately at its current 

price himself or through third parties or that the ownership of the thing is to fall to the pledgee when 

the claim becomes payable. In this case, the claim is deemed to be settled by the owner in the amount 

of the stock exchange or market price applicable on the due date. Sections 1229 and 1233 to 1239 do 

not apply. 

Sections 1260 - 1272 

(repealed) 

Title 2 

Pledge of rights 

Section 1273 
Statutory contents of the pledge of rights 

(1) The object of a pledge may also be a right. 

(2) Pledge of rights is governed by the provisions on the pledge of movable things with the necessary 

modifications, except to the extent that sections 1274 to 1296 lead to a different conclusion. The 

application of the provisions of section 1208 and section 1213 (2) is excluded. 

Section 1274 
Creation 

(1) A pledge of a right is created in accordance with the provisions governing the transfer of the right. If 

the delivery of the thing is required for the transfer of the right, the provisions of sections 1205 and 

1206 apply. 

(2) To the extent that a right is not transferable, no pledge may be created over the right. 

Section 1275 
Pledge of right to performance 

If a right under which an act of performance may be demanded is the object of a pledge, the legal 

relationship between the pledgee and the person obliged is governed by the provisions that apply to 

the legal relationship between the purchaser and the person obliged in the event of the transfer of the 

right, and in the event of a court order made in accordance with section 1217 (1), by the provision 

under section 1070 (2), with the necessary modifications. 
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Section 1276 
Cancellation or alteration of the pledged right 

(1) A pledged right may be cancelled by legal transaction only with the approval of the pledgee. 

Approval is to be declared to the person in whose favour it is given; it is irrevocable. The provision of 

section 876 sentence 3 is unaffected. 

(2) The same applies in the event of an alteration of the right, to the extent that it interferes with the 

pledge. 

Section 1277 
Satisfaction by execution 

The pledgee may seek his satisfaction from the right only on the basis of an enforceable judgment in 

accordance with the provisions governing execution, unless otherwise provided. The provisions of 

section 1229 and section 1245 (2) are unaffected. 

Section 1278 
Extinction by return 

If a right whose pledging requires the delivery of a thing is the object of a pledge, the provision under 

section 1253 applies with the necessary modifications to the extinction of the pledge through the 

return of the thing. 

Section 1279 
Pledge of a claim 

The special provisions of sections 1280 to 1290 apply to the pledge of a claim. To the extent that a 

claim has a stock exchange or market price, the provision of section 1259 applies with the necessary 

modifications. 

Section 1280 
Notification of the debtor 

The pledging of a claim for whose transfer a contract of assignment suffices is effective only if the 

creditor gives notice thereof to the debtor. 

Section 1281 
Performance before the due date 

The debtor may pay only to the pledgee and the creditor jointly. Either of them may demand that 

payment be made to them jointly; either may demand that, instead of payment, the thing owed be 

deposited for both, or if it is not suitable for deposit, that it be delivered to a custodian to be appointed 

by the court. 
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Section 1282 
Performance after the due date 

(1) If the requirements of section 1228 (2) have been fulfilled, the pledgee is entitled to collect the 

claim and the debtor may pay only to him. The pledgee is entitled to collect a money claim only to the 

extent that it is necessary for his satisfaction. To the extent that he is entitled to collection, he may also 

demand that the money claim be assigned to him instead of payment. 

(2) The pledgee has no right to make other dispositions of the claim; the right to seek satisfaction from 

the claim in accordance with section 1277 is unaffected. 

Section 1283 
Termination 

(1) Where the due date of the pledged claim depends on a notice of termination, the creditor requires 

the approval of the pledgee for this notice only if the latter is entitled to receive the emoluments. 

(2) The notice of the debtor is only effective if it is declared to the pledgee and the creditor. 

(3) If the requirements of section 1228 (2) have been fulfilled, then the pledgee is also entitled to give 

notice; for the notice of the debtor, a declaration made to the pledgee suffices. 

Section 1284 
Deviating agreements 

The provisions of sections 1281 to 1283 do not apply to the extent that the pledgee and the creditor 

agree otherwise. 

Section 1285 
Cooperation in collection 

(1) Where performance is to be made to the pledgee and the creditor jointly, they are reciprocally 

obliged to cooperate in the collection if the claim is due. 

(2) Insofar as the pledgee is entitled to collect the claim without the cooperation of the creditor, he is to 

ensure collection in due form. He must notify the creditor of the collection without undue delay, unless 

the notification is impracticable. 

Section 1286 
Duty of termination in the case of danger 

If the maturity of the pledged claim depends on notice, the pledgee may, unless he has the right to 

give notice, demand that the creditor gives notice, if the collection of the claim is necessary under the 

rules of proper management of assets by reason of a danger to its safety. Subject to the same 

requirement, the creditor may demand from the pledgee his approval of the notice, to the extent that 

approval is required. 
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Section 1287 
Effect of performance 

Where the debtor performs under sections 1281 and 1282, then upon performance the creditor 

acquires the object provided and the pledgee a pledge over the object. Where performance consists in 

the transfer of the ownership of a plot of land, the pledgee acquires a debt-securing mortgage; if it 

consists of the transfer of ownership of a registered ship or a ship under construction, the pledgee 

acquires a ship mortgage. 

Section 1288 
Investment of collected money 

(1) If a money claim is collected under section 1281, the pledgee and the creditor are reciprocally 

obliged to cooperate in order that the collected amount, to the extent that this is practicable without 

impairing the interests of the pledgee, is invested at interest in accordance with the provisions 

governing the investment of money held in trust for wards, and at the same time the pledge is created 

for the pledgee. The type of investment is determined by the creditor. 

(2) If the collection is made under section 1282, the claim of the pledgee, to the extent that he is 

entitled to the collected amount for his satisfaction, is deemed settled by the creditor. 

Section 1289 
Extension to the interest 

The pledge of a claim extends to the interest on the claim. The provisions of section 1123 (2) and 

sections 1124 and 1125 apply with the necessary modifications; the attachment is replaced by the 

notification by the pledgee to the debtor that he is exercising the right of collection. 

Section 1290 
Collection in the case of multiple pledges 

If there is more than one pledge of a claim, only the pledgee whose pledge has priority over the 

remaining pledges is entitled to collect. 

Section 1291 
Pledge of land charge or annuity land charge 

The provisions on the pledge of a claim also apply to the pledge of a land charge and of an annuity 

land charge. 

Section 1292 
Pledging of instruments made out to order 

For the pledging of a bill of exchange or any other instrument that may be transferred by endorsement, 

agreement between the creditor and the pledgee and the delivery of the endorsed instrument are 

sufficient. 
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Section 1293 
Pledge of bearer instruments 

The pledge of a bearer instrument is governed by the provisions on the pledge of movable things. 

Section 1294 
Collection and notice of termination 

If a bill of exchange, another instrument that may be transferred by endorsement or a bearer 

instrument is the object of a pledge, then even if the requirements of section 1228 (2) have not yet 

been fulfilled, the pledgee is entitled to collection and, if notice is required, to give notice, and the 

debtor may pay only to the pledgee. 

Section 1295 
Private sale of instruments made out to order 

Where a pledged instrument, transferable by endorsement, has a stock exchange or market price, the 

creditor is entitled, after the fulfilment of the requirements of section 1228 (2), to have the instrument 

sold under section 1221. Section 1259 applies with the necessary modifications. 

Section 1296 
Extension to interest coupons 

The pledge of a security extends to the interest, annuity or dividend coupons belonging to the 

instrument only if they have been delivered to the pledgee. The pledgor may, unless otherwise 

provided, demand the surrender of the coupons, to the extent that they fall due before the fulfilment of 

the requirements of section 1228 (2). 
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Book 4 

Family Law 

Division 1 

Civil marriage 

Title 1 

Engagement 

Section 1297 
Non-actionability, nullity of a promise to pay a penalty 

(1) No action for the entering into of a marriage may be based on an engagement. 

(2) The promise to pay a penalty for the eventuality that the marriage is not entered into is void. 

Section 1298 
Duty of compensation in the case of withdrawal 

(1) If an engaged person withdraws from the engagement, he must reimburse the other engaged 

person and the parents of the other engaged person, and also third parties who acted in place of the 

parents, for the damage arising from the fact that in expectation of the marriage they incurred outlays 

or liabilities. He must also compensate the other engaged person for the damage suffered by the latter 

because in expectation of the marriage he has taken other measures affecting his property or his 

earnings. 

(2) The damage is to be compensated for only to the extent that the outlays, the entering into the 

obligations and the other measures were reasonable in the circumstances. 

(3) The duty to compensate does not arise if there is a compelling reason for the withdrawal. 

Section 1299 
Withdrawal by reason of fault of the other party 

If one engaged person causes the other to withdraw by reason of the fault of the former, and this fault 

is a compelling reason for the withdrawal, then under section 1298 (1) and (2) he is obliged to pay 

damages. 

Section 1300 

(repealed) 

Section 1301 
Return of the presents 

If the marriage does not take place, each engaged person may require the other to return what the 

former gave as a present or as a sign of the engagement, under the provisions on the return of unjust 

enrichment. In case of doubt it should be assumed that the claim for return is to be excluded if the 

engagement ends as a result of the death of one of the engaged persons. 

Section 1302 
Limitation 
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The claims specified in sections 1298 to 1301 are subject to a two-year limitation period after the 

breaking off of the engagement. 

Title 2 

Entering into marriage 

Subtitle 1 

Capacity to marry 

Section 1303 
Marriageable age 

(1) A marriage should not be entered into before the parties reach the age of majority. 

(2) The family court, on application, may grant exemption from this provision if the applicant has 

reached the age of sixteen and his future spouse is of full age. 

(3) Where the legal representative of the applicant or another person with care for the person of the 

child objects to the application, the family court may grant exemption only if the objection is not based 

on weighty reasons. 

(4) If the family court grants exemption under subsection (2), the applicant no longer requires the prior 

consent of the legal representative or of another person with care for the person of the child in order to 

enter into marriage. 

Section 1304 
Incapacity to contract 

A person who is incapable of contracting may not enter into a marriage. 

Section 1305 

(repealed) 

Subtitle 2 

Impediments to marriage 

Section 1306 
Existing marriage or civil partnership 

A marriage may not be entered into if a marriage or a civil partnership exists between one of the 

persons who intend to be married to each other and a third party. 

Section 1307 
Relationship by blood 

A marriage may not be entered into between relatives in direct line and between brothers and sisters 

of the whole blood and of the half blood. This continues to apply if the relationship is extinguished as 

the result of adoption. 
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Section 1308 
Adoption 

(1) A marriage should not be entered into between persons whose relationship in the meaning of 

section 1307 was created by adoption. This does not apply if the adoption relationship has been 

dissolved. 

(2) The family court may, on application, grant exemption from this provision if the adoption created a 

collateral relationship between the applicant and his future spouse. The exemption should be refused 

if compelling reasons prevent the entering into of the marriage. 

Subtitle 3 

Certificate of no impediment 

Section 1309 
Certificate of no impediment for foreigners 

(1) A person who, with regard to the requirements for entering into a marriage, is subject to foreign 

law, except as provided by Article 13 (2) of the Introductory Act to the German Civil Code 

[Einführungsgesetz zum Bürgerlichen Gesetzbuch], should not enter into a marriage before he has 

furnished a certificate of the domestic authority of his home state that there is no impediment to the 

marriage under the law of that state. A certificate of the domestic authority includes a written 

confirmation that is issued by another office under a treaty entered into with the home state of the 

person affected. The certificate becomes ineffective if the marriage is not entered into within six 

months after it is issued; if the certificate states a shorter period of validity, the latter is conclusive. 

(2) The president of the higher regional court in whose area the registry of births, deaths and 

marriages to whom the marriage has been notified has his seat may grant exemption from the 

requirement under subsection (1) sentence 1. The exemption should be granted only to stateless 

persons with their habitual residence abroad and nationals of states whose public authorities do not 

issue certificates of no impediment in the meaning of subsection (1). In special cases, it may also be 

granted to nationals of other states. The exemption is valid only for the period of six months. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 352 of 605 

Subtitle 4 

Marriage 

Section 1310 
Jurisdiction of the registrar of births, deaths and marriages, curing defective marriages 

(1) Marriage is entered into only if the parties contracting the marriage declare before the registrar that 

they wish to enter into the marriage. The registrar may not refuse his cooperation in the entering into 

of the marriage if the requirements for the marriage are satisfied; he must refuse his cooperation if it is 

obvious when the marriage is entered into would be voidable under section 1314 (2). 

(2) A registrar includes a person who, without being a registrar, publicly exercised the office of a 

registrar and entered the marriage in the marriage register. 

(3) A marriage is also deemed to have been entered into if the spouses have declared that they intend 

to be married to each other and 

 1. the registrar has entered the marriage in the marriage register, 

2. the registrar, in connection with the recording of the birth of a child of the spouses, has 

entered a reference to the marriage in the register of births, or 

 3. the registrar has received from the spouses a family-law declaration which requires an existing 

marriage in order to be valid and the spouses have been issued with a certificate of this that is 

provided in statutory provisions 

and the spouses have lived together as spouses for ten years since then or until the death of one of 

the spouses, but for a minimum of five years. 

Section 1311 
Personal declaration 

The parties contracting the marriage must make the declarations under section 1310 (1) in person and 

both must be present at the same time. The declarations may not be made subject to a condition or a 

stipulation as to time. 

Section 1312 
Marriage ceremony 

On the occasion of the marriage, the registrar should ask the parties contracting the marriage 

separately whether they intend to enter into marriage with each other and, after the parties contracting 

the marriage have answered this question in the affirmative, state that they are now, by operation of 

law, lawfully joined spouses. The marriage may be effected in the presence of one or two witnesses if 

the parties contracting the marriage so wish. 
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Title 3 

Annulment of marriage 

Section 1313 
Annulment by judicial decision 

A marriage may be annulled only by a judicial decision on petition. The marriage is dissolved when the 

decision becomes final and absolute. The conditions under which a petition for annulment may be 

made follow from the following provisions. 

Section 1314 
Grounds of annulment 

(1) A marriage may be annulled if it was entered into contrary to the provisions of sections 1303, 1304, 

1306, 1307 and 1311. 

(2) In addition, a marriage may be annulled if 

 1. a spouse was in a state of unconsciousness or temporary mental disturbance on the occasion 

of the marriage; 

 2. a spouse did not know, on the occasion of the marriage, that a marriage was taking place; 

 3. a spouse was induced to enter into the marriage by deceit as to circumstances such as, if he 

had known the factual position and if he had correctly appreciated the nature of marriage, would have 

prevented him from entering into the marriage; this does not apply where the deceit relates to financial 

circumstances or was exercised by a third party without the knowledge of the other spouse; 

 4. a spouse was unlawfully induced to enter into the marriage by duress; 

 5. both spouses were in agreement on the occasion of the marriage that they did not intend to 

create a duty under section 1353 (1). 
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Section 1315 
Exclusion of annulment 

(1) An annulment of the marriage is excluded 

 1. in the case of a breach of section 1303, where the requirements of section 1303 (2) were 

satisfied on the occasion of the marriage and the family court, as long as the spouse is not of full age, 

ratifies the marriage or if the spouse, after he is of full age, has indicated that he intends to continue 

the marriage (confirmation); 

2. in the case of a breach of section 1304, if the spouse, after the incapacity to contract ends, 

has indicated that he intends to continue the marriage (confirmation); 

 3. in the case of section 1314 (2) no. 1, if the spouse, after the unconsciousness or the mental 

disturbance ends, has indicated that he intends to continue the marriage (confirmation); 

4. in the cases of section 1314 (2) nos. 2 to 4, if the spouse, after discovery of the mistake or the 

deceit or after the position of constraint ends, has indicated that he intends to continue the marriage 

(confirmation); 

 5. in the cases of section 1314 (2) no. 5, if the spouses, after the marriage, lived together as 

spouses. 

The confirmation of a person incapable of contracting is ineffective. The confirmation of a minor, in the 

case of a breach of section 1304 and in the case of section 1314 (2) no. 1, is subject to the approval of 

his legal representative; if the legal representative refuses the approval without weighty reasons, the 

family court may, on the application of the minor, substitute the approval. 

(2) An annulment of the marriage is further excluded 

 1. in the case of a breach of section 1306, if, before the new marriage is entered into, the 

dissolution by divorce or the annulment of the former marriage or the annulment of the civil partnership 

is pronounced and this pronouncement becomes final and absolute after the new marriage is entered 

into; 

2. in the case of a breach of section 1311, if the spouses, after entering into the marriage, lived 

together as spouses for five years, or, if one of them died earlier, until the death of that spouse, but for 

a minimum of three years, unless at the end of the five years or at the time of the death a petition for 

annulment has been made. 
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Section 1316 
Entitlement to petition 

(1) The following persons are entitled to petition: 

 1. The following persons are entitled to petition: in the case of a breach of sections 1303, 1304, 

1306, 1307 and 1311, and in the cases of section 1314 (2) nos. 1 and 5, either spouse, the competent 

administrative authority and in the cases of section 1306 the third person too. The competent 

administrative authority is determined by statutory order of the Land governments. The Land 

governments may transfer the authorisation under sentence 2 to the competent supreme Land 

authorities by statutory order; 

 2. in the cases of section 1314 (2) nos. 2 to 4, the spouse named there. 

(2) For a spouse who is incapable of contracting, the petition may be filed only by his legal 

representative. In the other cases, a minor spouse may file the petition only without a representative; 

he does not need the approval of his legal representative for this. 

(3) In the case of a breach of sections 1304, 1306 and 1307, and in the cases of section 1314 (2) nos. 

1 and 5, the competent administrative authority should file the petition, unless the annulment of the 

marriage would represent such severe hardship for one spouse or for the children of the marriage that, 

exceptionally, it seems advisable to maintain the marriage. 

Section 1317 
Period for filing petition 

(1) In the cases of section 1314 (2) nos. 2 to 4, the petition may be filed only within one year. The 

period for filing begins on the discovery of the mistake or the deceit or when the position of constraint 

ends; however, the period for the legal representative of a spouse who is incapable of contracting 

does not begin before the date on which he becomes aware of the circumstances that cause the 

period to commence, and in the case of a minor spouse not before he is of full age. Section 206 and 

section 210 (1) sentence 1 are to be applied to the running of the period with the necessary 

modifications. 

(2) If the legal representative of a spouse without capacity to contract does not file the petition in good 

time, the spouse himself, within six months after the incapacity to contract comes to an end, may file 

the petition. 

(3) If the marriage has been dissolved, the petition may not be filed again. 
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Section 1318 
Consequences of annulment 

(1) The consequences of the annulment of a marriage are determined only in the following cases by 

the provisions on divorce. 

(2) The provisions of sections 1569 to 1586b apply with the necessary modifications 

 1. in favour of a spouse who, in the case of a breach of sections 1303, 1304, 1306, 1307 or 

section 1311, or in the cases of section 1314 (2) no. 1 or 2, did not when the marriage was entered 

into know that the marriage was voidable, or who has been deceived or threatened, in the cases of 

section 1314 (2) no. 3 or 4, by the other spouse or with his knowledge; 

2. in favour of both spouses in the case of a breach of section 1306, 1307 or section 1311, if both 

spouses knew of the voidability; this does not apply in the case of a breach of section 1306, to the 

extent that the claim of a spouse to maintenance would adversely affect a corresponding claim of the 

third person. 

The provisions on maintenance by reason of the care or upbringing of a child of the spouses also 

apply here, with the necessary modifications, to the extent that a refusal of maintenance would be 

grossly inequitable with regard to the concerns of the child. 

(3) Sections 1363 to 1390 and section 1587 apply, with the necessary modifications, to the extent that 

this would not be grossly inequitable with regard to the circumstances when the marriage is entered 

into or in the case of a breach of section 1306 with regard to the concerns of the third person. 

(4) The provisions of the Household Effects Order [Hausratsverordnung] apply with the necessary 

modifications; here, particular account is to be taken of the circumstances when the marriage is 

entered into, and in the case of a breach of section 1306 of the concerns of the third person. 

(5) Section 1931 does not apply in favour of a spouse who, in the case of a breach of sections 1304, 

1306, 1307 or section 1311 or in the case of section 1314 (2) no. 1, knew when the marriage was 

entered into that the marriage was voidable. 
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Title 4 

Remarriage after declaration of death 

Section 1319 
Annulment of the previous marriage 

(1) Where a spouse, after the other spouse has been declared dead, enters into a new marriage, then, 

if the spouse declared dead is still alive, the new marriage may be annulled for breach of section 1306 

only if both spouses knew when the marriage was entered into that the spouse declared dead was still 

alive at the date of the declaration of death. 

(2) On the entering into of the new marriage, the earlier marriage is dissolved, unless both spouses of 

the new marriage knew when the marriage was entered into that the spouse declared dead was still 

alive at the date of the declaration of death. It remains dissolved even if the declaration of death is 

cancelled. 

Section 1320 
Annulment of the new marriage 

(1) If the spouse declared dead is still alive, then notwithstanding section 1319, his former spouse may 

petition for the annulment of the new marriage, unless he knew when the marriage was entered into 

that the spouse declared dead was still alive at the date of the declaration of death. The annulment 

may be petitioned for only within one year. The period begins on the date on which the spouse of the 

former marriage obtained knowledge that the spouse declared dead was still alive. Section 1317 (1) 

sentence 3 and (2) applies with the necessary modifications. 

(2) The consequences of the annulment are governed by section 1318 with the necessary 

modifications. 

Sections 1321 - 1352 

(repealed) 
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Title 5 

Effects of marriage in general 

Section 1353 
Conjugal community 

(1) Marriage is entered into for life. The spouses have a mutual duty of conjugal community; they are 

responsible for each other. 

(2) A spouse is not obliged to comply with the demand of the other spouse to create the community if 

the demand shows itself as an abuse of his right or if the marriage has broken down. 

Section 1354 

(repealed) 

Section 1355 
Family name 

(1) The spouses should determine a common family name (family name). The spouses have the 

family name determined by them. If the spouses do not determine a family name, they keep the 

names they use when the marriage is entered into after the marriage too. 

(2) The spouses may choose the birth name of the husband or the wife or the name the husband or 

wife had at the time of the declaration on the determination of the family name as family name by 

declaration to the registry of births, deaths and marriages. 

(3) The declaration on the determination of the family name should be made when the marriage is 

entered into. If the declaration is made later, it must be notarially certified. 

(4) A spouse whose name does not become the family name may, by declaration to the registry of 

births, deaths and marriages, attach his birth name or the name he has at the time of the declaration 

on the determination of the family name before or after the family name. This does not apply if the 

family name consists of more than one name. If the name of one spouse consists of more than one 

name, only one of these names may be attached. The declaration may be revoked to the registry of 

births, deaths and marriages; in this case, a new declaration under sentence 1 is not admissible. The 

declaration and the revocation must be notarially certified. 

(5) The widowed or divorced spouse retains the family name. He may, by declaration to the registry of 

births, deaths and marriages, reassume his birth name or the name that he had until the determination 

of the family name, or attach his birth name or the name he had at the time of the determination of the 

family name before or after the family name. Subsection (4) applies with the necessary modifications. 

(6) Birth name means the name that is to be entered in the birth certificate of a spouse at the date of 

the declaration to the registry of births, deaths and marriages. 
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Section 1356 
Household management, gainful employment 

(1) The spouses provide for the household management in mutual agreement. If the household 

management is left to one of the spouses, that spouse manages the household on his own 

responsibility. 

(2) Both spouses are entitled to be gainfully employed. In the choice and exercise of a gainful 

employment, they must take the necessary account of the concerns of the other spouse and the 

family. 

Section 1357 
Transactions to provide the necessities of life 

(1) Each spouse is entitled to enter into transactions to appropriately provide the necessities of life of 

the family, also binding the other spouse. Such transactions entitle and oblige both spouses, unless it 

appears otherwise from the circumstances. 

(2) One spouse may restrict or exclude the entitlement of the other spouse to enter into transactions 

binding him; if there is no adequate reason for the restriction or exclusion, the family court must cancel 

it on application. Towards third parties, the restriction or exclusion is effective only in compliance with 

section 1412. 

(3) Subsection (1) does not apply if the spouses live apart. 

Section 1358 

(repealed) 

Section 1359 
Scope of duty of care 

In the performance of the duties arising from the marriage relationship, the spouses are answerable to 

each other only for the care they customarily exercise in their own affairs. 

Section 1360 
Duty of family maintenance 

The spouses have a duty to each other to appropriately maintain the family through their work and with 

their assets. If the household management is entrusted to one spouse, he normally performs his duty 

of contributing to family maintenance through work by carrying out the household management. 
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Section 1360a 
Scope of the obligation to maintain 

(1) The reasonable maintenance of the family includes everything that is necessary, depending on the 

circumstances of the spouses, to pay the costs of the household and to satisfy the personal needs of 

the spouses and the necessities of life of the children of the family entitled to maintenance. 

(2) Maintenance must be provided in the manner that is required by conjugal community. The spouses 

have a duty to each other to provide for a reasonable period of time in advance the means necessary 

for the collective maintenance of the family. 

(3) The provisions of sections 1613 to 1615 that govern the duty of relatives to maintain apply with the 

necessary modifications. 

(4) If a spouse is not in a position to bear the costs of a legal dispute which relates to a personal 

matter, the other spouse has a duty to advance him these costs, insofar as this is equitable. The same 

applies to the costs of defence in criminal proceedings in which a spouse is the defendant. 

Section 1360b 
Overpayment 

If a spouse makes a larger contribution to the maintenance of the family than he is obliged to, then in 

case of doubt it is to be assumed that he does not intend to demand reimbursement from the other 

spouse. 

Section 1361 
Maintenance when spouses are living apart 

(1) If the spouses are living apart, one spouse may demand from the other the maintenance 

appropriate with regard to the standard of living and the earnings and property situation of the 

spouses; for outlays resulting from injury to body and health, section 1610a applies. If divorce 

proceedings are pending between the spouses, who are living apart, then maintenance, from the date 

when the proceedings are pending, also includes the costs of appropriate insurance for old age and 

for reduced earning capacity. 

(2) The spouse who is not gainfully employed can be required to earn his own maintenance through 

gainful employment only if this can be expected of him in view of his personal circumstances, in 

particular by reason of earlier gainful employment, taking into account the duration of the marriage, 

and with regard to the financial circumstances of both spouses. 
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(3) The provision of section 1579 nos. 2 to 8 on the restriction or refusal of maintenance by reason of 

gross inequity applies with the necessary modifications. 

(4) The day-to-day maintenance is to be rendered by making periodical payments. The periodical 

payments are to be paid monthly in advance. The person obliged owes the full monthly amount even if 

the person entitled dies in the course of the month. Section 1360a (3) and (4) and sections 1360b and 

1605 apply with the necessary modifications. 

Section 1361a 
Allocation of household effects when spouses are living apart 

(1) If the spouses are living apart, either of them may require the other spouse to deliver to him the 

household objects that belong to him. However, he has a duty to permit the other spouse to continue 

to use them to the extent that the latter needs them to maintain a separate household and the 

permission of use in the circumstances of the case is equitable. 

(2) Household objects which belong to the spouses jointly are allocated between them in accordance 

with the principles of equity. 

(3) If the spouses cannot agree, the competent court decides. The court may determine a reasonable 

payment for the use of the household objects. 

(4) The property relations are unaffected unless the spouses agree otherwise. 

Section 1361b 
Matrimonial home when spouses are living apart 

(1) If the spouses are living apart or if one of them wishes to live apart, one spouse may demand that 

the other permit him the sole use of the matrimonial home or of part of the matrimonial home, to the 

extent that this is necessary, taking account of the concerns of the other spouse, in order to avoid an 

inequitable hardship. An inequitable hardship may also exist if the best interests of children living in 

the household are adversely affected. If one spouse alone or together with a third party is entitled to 

the ownership of or a heritable building right or usufruct in the plot of land on which the matrimonial 

home is situated, special account must be taken of this; similar provisions apply to the ownership of an 

apartment, a permanent residential right and a right of habitation running with the land. 

(2) If the spouse against whom the application is directed has unlawfully and intentionally injured the 

body, health or liberty of the other spouse or unlawfully threatened such an injury or injury to life, then 

as a general rule sole use of the whole home is to be permitted. The claim to permission of use of the 

home is excluded only if no further injuries and unlawful threats are to be feared, unless the injured 

spouse cannot be expected to continue living together with the other by reason of the severity of the 

act. 
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(3) If one spouse has been permitted the use of the matrimonial home in whole or in part, the other 

spouse must refrain from everything that is suitable to render more difficult or defeat the exercise of 

this right of use. He may demand from the spouse with the right of use payment for the use, insofar as 

this is equitable. 

(4) If, after the spouses commence living apart in the meaning of section 1567 (1), a spouse moves 

from the matrimonial home, and if within six months after moving out he has not notified the other 

spouse of a serious intention to return, it is irrebuttably presumed that he has permitted the spouse 

who remained in the matrimonial home the sole right of use. 

Section 1362 
Presumption of ownership 

(1) It is presumed in favour of the creditors of the husband and the creditors of the wife that the 

movable things that are in the possession of one spouse or of both spouses belong to the debtor. This 

presumption does not apply if the spouses are living apart and the things are in the possession of the 

spouse who is not the debtor. Bearer instruments and instruments made out to order which have a 

blank endorsement are treated in the same way as movable things. 

(2) It is presumed of the things intended exclusively for the personal use of a spouse, as between the 

spouses to each other and between the spouses and the creditors, that they belong to the spouse for 

whose use they are intended. 

Title 6 

Matrimonial property regime 

Subtitle 1 

Statutory property regime 

Section 1363 
Community of accrued gains 

(1) The spouses live under the property regime of community of accrued gains if they do not by 

marriage contract agree otherwise. 

(2) The property of the husband and the property of the wife do not become the common property of 

the spouses; the same applies to property that one spouse acquires after marriage. The accrued gains 

that the spouses acquire in the marriage, however, are equalised if the community of accrued gains 

ends. 

Section 1364 
Management of property 

Each spouse manages his property independently; however, he is restricted in the management of his 

property under the following provisions. 
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Section 1365 
Disposition of property as a whole 

(1) A spouse may only with the consent of the other spouse agree to dispose of his property as a 

whole. Where he has agreed without the approval of the other spouse, he may perform the duty only if 

the other spouse consents. 

(2) Where the transaction complies with the principles of proper management, the family court, on the 

application of the spouse, may substitute the approval of the other spouse if the latter refuses it 

without adequate cause or is prevented by illness or absence from making a declaration and delay 

entails risk. 

Section 1366 
Ratification of contracts 

(1) A contract which a spouse enters into without the necessary consent of the other spouse is 

effective if the spouse ratifies it. 

(2) Until the ratification, the third party may revoke the contract. 

 Where he knew that the man or the woman was married, he may revoke only if the man or the woman 

untruthfully claimed that the other spouse had consented; in this case too, he may not revoke if when 

he entered into the contract he knew that the other spouse had not consented. 

(3) Where the third party requests the spouse to obtain the necessary ratification of the other spouse, 

the latter may declare ratification only to the third party; if he made a declaration to his spouse even 

before the request, the declaration becomes ineffective. The ratification may be made only within two 

weeks after the receipt of the request; if it is not made, it is deemed to have been refused. If the family 

court substitutes the ratification, its order is effective only if the spouse communicates it to the third 

party within the two-week period; failing this, the ratification is deemed to have been refused. 

(4) If ratification is refused, the contract is ineffective. 

Section 1367 
Unilateral legal transactions 

A unilateral legal transaction that is entered into without the necessary consent is ineffective. 

Section 1368 
Asserting the ineffectiveness 

If a spouse, without the necessary approval of the other spouse, disposes of his property, the other 

spouse is also entitled to assert the rights arising from the ineffectiveness of the disposition against the 

third party in court. 
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Section 1369 
Dispositions of household objects 

(1) A spouse may dispose of objects of the household of the spouses belonging to him and agree to 

such a disposition only if the other spouse consents. 

(2) The family court, on the application of the spouse, may substitute the approval of the other spouse 

if the latter refuses it without adequate cause or is prevented by illness or absence from making a 

declaration. 

(3) The provisions of sections 1366 to 1368 apply with the necessary modifications. 

Section 1370 
Replacement of household objects 

Household objects that are acquired in place of objects that are no longer in existence or have 

become valueless become the property of the spouse who owned the objects that are no longer in 

existence or have become valueless. 

Section 1371 
Equalisation of accrued gains in the case of death 

(1) If the property regime is ended by the death of a spouse, the equalisation of the accrued gains is 

effected by the share of the inheritance on intestacy of the surviving spouse being increased by one 

quarter of the inheritance; it is irrelevant here whether the spouses in the individual case have made 

accrued gains. 

(2) If the surviving spouse does not become an heir and if he has no right to a legacy, he may demand 

equalisation of the accrued gains under the provisions of sections 1373 to 1383 and section 1390; the 

compulsory portion of the surviving spouse or of another person entitled to a compulsory portion is 

determined in this case with reference to the share of the inheritance on intestacy of the spouse 

before it is increased. 

(3) Where the surviving spouse disclaims the inheritance, then in addition to the equalisation of the 

accrued gains he may demand the compulsory portion even if he would have no entitlement to this 

under the provisions of the law of succession; this does not apply if he has waived his right of intestate 

succession or his right to a compulsory portion by a contract with his spouse. 

(4) Where descendants of the deceased spouse who are entitled to inherit, and who are not 

descended from the marriage ended by the death of this spouse, are in existence, the surviving 

spouse has a duty to grant these descendants, if and to the extent that they need these, the means for 

a reasonable education from the quarter additionally granted under subsection (1). 
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Section 1372 
Equalisation of accrued gains in other cases 

If the property regime is ended in another way than by the death of a spouse, the accrued gains are 

equalised under the provisions of sections 1373 to 1390. 

Section 1373 
Accrued gains 

Accrued gains means the amount by which the final assets of a spouse exceed the initial assets. 

Section 1374 
Initial assets 

(1) Initial assets means the assets that belong to a spouse at the beginning of the property regime 

after the deduction of the liabilities; the liabilities may be deducted only to the amount of the assets. 

(2) Assets which a spouse acquires after the beginning of the property regime as a result of death or 

with regard to a future right of succession, by donation or as advancements, are added to the initial 

assets after the deduction of the liabilities, to the extent that in the circumstances they are not to be 

seen as income. 

Section 1375 
Final assets 

(1) Final assets means the assets that belong to one spouse at the end of the property regime after 

the deduction of the liabilities. The liabilities are also deducted, if third parties may be claimed on 

under section 1390, to the extent that they exceed the amount of the assets. 

(2) The final assets of a spouse are increased by the amount by which these assets are reduced as a 

result of the fact that a spouse, after the beginning of the property regime, 

 1. made gratuitous dispositions by which he was not fulfilling a moral duty or showing regard for 

decency, 

2. squandered property, or 

 3. performed acts with the intention of disadvantaging the other spouse. 

(3) The amount by which the assets are reduced is not added to the final assets if the reduction was 

effected at least ten years before the end of the property regime or if the other spouse was in 

agreement with the gratuitous disposition or the squandering. 
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Section 1376 
Ascertainment of the value of the initial and final assets 

(1) The calculation of the initial assets is based on the value that the assets in existence at the 

beginning of the property regime had at that date and that the assets to be added to the initial assets 

had at the date of their acquisition. 

(2) The calculation of the final assets is based on the value that the assets in existence at the end of 

the property regime had at that date and that a reduction of assets to be added to the final assets had 

at the date when the reduction occurred. 

(3) The above provisions apply with the necessary modifications for the valuation of liabilities. 

(4) An agricultural or forestry enterprise which is to be taken into account in the calculation of the initial 

assets and the final assets is to be reported at income value if the owner is claimed on under section 

1378 (1) and it can be expected that the enterprise is continued or recommenced by the owner or a 

descendant; the provision of section 2049 (2) applies. 

Section 1377 
List of initial assets 

(1) If the spouses have jointly drawn up a list recording the inventory and the value of the initial assets 

belonging to one spouse and the objects to be added to these assets, it is presumed, as between the 

spouses, that the list is correct. 

(2) Each spouse may require that the other spouse cooperate in drawing up the list. The drawing up of 

the list is governed by the provisions of section 1035 applying to usufruct. Each spouse may, at his 

own cost, have the value of the assets and the liabilities determined by experts. 

(3) To the extent that no list has been drawn up, it is presumed that the final assets of a spouse 

represent his accrued gains. 

Section 1378 
Equalisation claim 

(1) If the accrued gains of one spouse exceed the accrued gains of the other spouse, the half of the 

surplus is due to the other spouse as an equalisation claim. 

(2) The amount of the equalisation claim is limited by the value of the assets that remain, after 

deduction of the liabilities, at the end of the property regime. 

(3) The equalisation claim arises on the ending of the property regime and from this date on it is 

inheritable and transferable. An agreement on the equalisation of the accrued gains that the spouses 

enter into, during proceedings instituted to dissolve the marriage, for the eventuality of the dissolution 

of the marriage, must be notarially recorded; section 127a also applies to an agreement that is 

recorded in proceedings on family matters before the court hearing the case. Apart from this, neither 

spouse may before the end of the property regime agree to dispose of the equalisation claim. 
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(4) The equalisation claim is statute-barred in three years; the period begins on the date on which the 

spouse discovers that the property regime has ended. However, the claim is statute-barred at the 

latest thirty years after the property regime ends. If the property regime ends as the result of the death 

of a spouse, moreover, the provisions that govern the limitation of a claim to a compulsory share 

apply. 

Section 1379 
Duty of information 

(1) After the end of the property regime, each spouse has a duty to inform the other spouse of the 

inventory of his final assets. Each spouse may require that he be involved in the drawing up of the list 

to be submitted to him under section 260 and that the value of the assets and the liabilities is 

determined. He may also demand that the list be drawn up at his cost by the competent authority or by 

a responsible official or notary. 

(2) If a spouse has petitioned for divorce or the annulment of the marriage, subsection (1) applies with 

the necessary modifications. 

Section 1380 
Set-off of advancements 

(1) Against the equalisation claim of a spouse is set off what he is given by the other spouse by inter 

vivos legal transaction with the provision that it is to be set off against the equalisation claim. In case of 

doubt it is to be assumed that dispositions should be set off if their value exceeds the value of 

occasional gifts that are customary in keeping with the standard of living of the spouses. 

(2) In the calculation of the equalisation claim, the value of the disposition is added to the accrued 

gains of the spouse who made the disposition. The value is determined according to the date of the 

disposition. 

Section 1381 
Refusal of satisfaction for gross inequity 

(1) The debtor may refuse to satisfy the equalisation claim to the extent that the equalisation of 

accrued gains in the circumstances of the case would be grossly inequitable. 

(2) Gross inequity may in particular be given if the spouse who made the smaller amount of accrued 

gains for a long period culpably failed to discharge his financial duties which arise from the marital 

relationship. 
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Section 1382 
Deferment 

(1) On application, the family court defers an equalisation claim, to the extent that it is not disputed by 

the debtor, if immediate payment would occur at an inopportune time, also taking into account the 

interests of the creditor. Immediate payment would also occur at an inopportune time if it would cause 

long-term deterioration in the housing conditions or other aspects of the standard of living of children 

of the spouses. 

(2) The debtor must pay interest on a deferred claim. 

(3) On application, the family court may order that the debtor is to provide security for a deferred claim. 

(4) The family court decides at its reasonably exercised discretion the amount and due date of the 

interest and on the nature and scope of the security provided. 

(5) To the extent that a legal dispute on the equalisation claim is pending at court, the debtor may 

make an application for deferment only in these proceedings. 

(6) The family court may, on application, set aside or alter a final and absolute decision if the 

circumstances have substantially changed since the decision. 

Section 1383 
Transfer of assets 

(1) On the application of the creditor, the family court may order that the debtor is to transfer particular 

objects of his assets to the creditor, to be set off against the equalisation claim if this is necessary to 

avoid gross inequity for the creditor and if this can be expected of the debtor; the decision must 

stipulate the amount that is set off against the equalisation claim. 

(2) In the application, the creditor must designate the objects whose transfer he seeks. 

(3) Section 1382 (5) applies with the necessary modifications. 

Section 1384 
Date of calculation in the case of divorce 

If the marriage is dissolved by divorce, then when the accrued gains are calculated, the date of the 

end of the property regime is replaced by the date when the divorce petition was first pending at court. 

Section 1385 
Premature equalisation of accrued gains when spouses are living apart 

If the spouses have lived apart for at least three years, either from them may institute proceedings for 

premature equalisation of the accrued gains. 
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Section 1386 
Premature equalisation of accrued gains in other cases 

(1) A spouse may institute proceedings for premature equalisation of accrued gains if the other spouse 

for a long period culpably failed to discharge his financial duties which arise from the marital 

relationship and it is to be assumed that he will not discharge them in future either. 

(2) A spouse may institute proceedings for premature equalisation of accrued gains if the other spouse 

 1. has entered into a legal transaction of the nature set out in section 1365 without the necessary 

approval or 

2. has reduced his assets by one of the acts set out in section 1375 

and a substantial endangerment of the future equalisation claim is to be feared. 

(3) A spouse may institute proceedings for premature equalisation of accrued gains if the other spouse 

persistently refuses without adequate reason to inform him of the inventory of his assets. 

Section 1387 
Date of calculation in the case of premature equalisation 

If the court grants premature equalisation of the accrued gains, then when the accrued gains are 

calculated, the date of the end of the property regime is replaced by the date on which the action for 

premature equalisation is instituted. 

Section 1388 
Occurrence of separation of property 

When the judgment by which premature equalisation of accrued gains is granted becomes final and 

absolute, separation of property occurs. 

Section 1389 
Provision of security 

Where the action for premature equalisation of accrued gains has been instituted or the petition for 

divorce or annulment of marriage has been filed, a spouse may demand provision of security if, by 

reason of the conduct of the other spouse, it is to be feared that his rights to the future equalisation of 

accrued gains are substantially endangered. 

Section 1390 
Claims against third parties of the person entitled to equalisation 

(1) To the extent that, under section 1378 (2), a spouse is not entitled to an equalisation claim 

because the other spouse, with the intention of disadvantaging him, made gratuitous dispositions to a 

third party, the third party is obliged to return the property received under the provisions on the return 

of unjust enrichment to the spouse for the purpose of compensation for the lost equalisation claim. The 

third party may avoid return by paying the missing sum. 
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(2) The same applies to other legal transactions if the intention to disadvantage the spouse was 

known to the third party. 

(3) The claim is statute-barred three years after the end of the property regime. If the property regime 

ends as a result of the death of a spouse, the limitation is not suspended as a result of the fact that the 

claim cannot be asserted until the spouse has disclaimed the inheritance or a legacy. 

(4) If the action for premature equalisation of the accrued gains has been instituted or the petition for 

divorce or annulment of the marriage has been filed, a spouse may require security from the third 

party for his claims under subsections (1) and (2). 

Sections 1391 - 1407 

(repealed) 

Subtitle 2 

Contractual property regime 

Chapter 1 

General provisions 

Section 1408 
Marriage contract, freedom of contract 

(1) The spouses may provide for their matrimonial property arrangements by contract (marriage 

contract), and in particular even after entering into marriage terminate or alter the matrimonial property 

regime. 

(2) If the spouses conclude agreements in a marriage contract regarding the equalisation of pension 

rights, sections 6 and 8 of the Equalisation of Pension Rights Act [Versorgungsausgleichsgesetz] 

apply in this respect. 

Section 1409 
Restriction of freedom of contract 

The matrimonial property regime may not be determined by reference to law that is no longer valid or 

to foreign law. 

Section 1410 
Form 

The marriage contract must be recorded by a notary, and both parties must be present. 
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Section 1411 
Marriage contracts of persons with restricted capacity to contract or incapable of contracting 

(1) A person whose capacity to contract is restricted may enter into a marriage contract only with the 

approval of his legal representative. This also applies to a person of full age placed under the care of a 

custodian to the extent that a reservation of consent has been ordered for this matter. Where the legal 

representative is a guardian, then in addition to the approval of the legal representative the approval of 

the family court is necessary if the equalisation of the accrued gains is excluded or restricted or if 

community of property is agreed or terminated; if the legal representative is a custodian, the approval 

of the custodianship court is necessary. The legal representative may not enter into a marriage 

contract for a spouse with restricted capacity to contract or a person of full age placed under care who 

is capable of contracting. 

(2) For a spouse who is incapable of contracting, the legal representative enters into the contract; he 

may not agree on or terminate community of property. If the legal representative is a guardian, he may 

enter into the contract only with the approval of the family court; if the legal representative is a 

custodian, the approval of the custodianship court is necessary. 

Section 1412 
Effect in relation to third parties 

(1) Where the spouses have excluded or altered the statutory matrimonial property regime, they may 

derive from this, in relation to a third party, objections to a legal transaction that was entered into 

between one of them and the third party only if the marriage contract has been entered in the marriage 

property register of the competent local court [Amtsgericht] or was known to the third party when the 

legal transaction was entered into; objections to a final and absolute judgment which has been 

pronounced between one of the spouses and the third party are admissible only if the marriage 

contract was registered or known to the third party at the time when the legal dispute was first pending 

at court. 

(2) The same applies if the spouses terminate or alter by marriage contract a provision for the 

marriage property arrangements which is entered in the marriage property register. 

Section 1413 
Revocation of permission to manage assets 

If a spouse permits his assets to be managed by the other spouse, then the right to revoke the 

permission at any time may be excluded or restricted only by marriage contract; however, revocation 

for a compelling reason remains admissible. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 372 of 605 

Chapter 2 

Separation of property 

Section 1414 
Commencement of separation of property 

If the spouses exclude the statutory property regime or terminate it, separation of property takes effect, 

unless the marriage contract leads to a different conclusion. The same applies if the equalisation of 

the accrued gains is excluded or community of property is terminated. 

Chapter 3 

Community of property 

Subchapter 1 

General provisions 

Section 1415 
Agreement by marriage contract 

If the spouses, by marriage contract, agree on community of property, the following provisions apply. 

Section 1416 
Marital property 

(1) The property of the husband and the property of the wife, as a result of community of property, 

become the joint property of both spouses (marital property). The marital property also includes the 

property that the husband or the wife acquires during the period of community of property. 

(2) The individual objects become joint property; it is not necessary to transfer them by legal 

transaction. 

(3) If a right that is registered in the Land Register or may be registered in the Land Register becomes 

marital property, each spouse may require the other to cooperate in correcting the Land Register. 

Similar provisions apply if a right that is registered in the ship register or in the ship construction 

register becomes marital property. 

Section 1417 
Separate property 

(1) The separate property is excluded from the marital property. 

(2) Separate property is the objects that may not be transferred by legal transaction. 

(3) Each spouse manages his separate property independently. He manages it for the account of the 

marital property. 
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Section 1418 
Reserved property 

(1) The reserved property is excluded from the marital property. 

(2) Reserved property is the objects 

 1. that by marriage contract are declared the reserved property of a spouse, 

 2. that a spouse acquires as a result of death or that are given to him by a third party free of 

charge, if the testator specified by testamentary disposition or the third party specified when making 

the disposition that the acquisition is to be reserved property, 

 3. that a spouse acquires on the basis of a right that is part of his reserved property or as 

compensation for the destruction of, damage to or removal of an object that is part of the reserved 

property or by a legal transaction that relates to the reserved property. 

(3) Each spouse manages his reserved property independently. He manages it for own account. 

(4) If assets are part of the reserved property, this is effective against third parties only under section 

1412. 

Section 1419 
Joint ownership 

(1) A spouse may not dispose of his share of the marital property and of the individual objects that are 

part of the marital property; he is not entitled to demand partition. 

(2) The debtor may set off against a claim that is part of the marital property only a claim whose 

discharge he is entitled to demand from the marital property. 

Section 1420 
Use for maintenance 

The income that falls within the marital property is to be used for the maintenance of the family before 

the income that falls within the reserved property, and the capital of the marital property is to be used 

for the maintenance of the family before the capital of the reserved property or the separate property. 

Section 1421 
Management of the marital property 

In the marriage contract in which they agree on community of property, the spouses should specify 

whether the marital property is managed by the husband or by the wife or by both of them jointly. If the 

marriage contract contains no provision on this, the spouses manage the marital property jointly. 
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Subchapter 2 

Management of the marital property by the husband or the wife 

Section 1422 
Subject matter of right of management 

The spouse who manages the marital property is entitled in particular to take possession of the things 

belonging to the marital property and to dispose of the marital property; he conducts legal disputes 

that relate to the marital property in his own name. The other spouse is not personally obliged by the 

management acts. 

Section 1423 
Disposition of the marital property as a whole 

The spouse who manages the marital property may agree only with the consent of the other spouse to 

dispose of the marital property as a whole. Where he has agreed without the approval of the other 

spouse, he may perform the duty only if the other spouse consents. 

Section 1424 
Disposition of plots of land, ships or ships under construction 

The spouse who manages the marital property may agree only with the consent of the other spouse to 

dispose of a plot of land that is part of the marital property; in addition, he may agree to such a 

disposition only with the consent of his spouse. The same applies if a registered ship or ship under 

construction is part of the marital property. 

Section 1425 
Donations 

(1) The spouse who manages the marital property may make gifts of objects from the marital property 

only with the consent of the other spouse; where, without the approval of the other spouse, he has 

promised to make gifts of objects from the marital property, he may fulfil this promise only if the other 

spouse consents. The same applies to a promise of donation that does not relate to the marital 

property. 

(2) An exception applies to gifts that are made to comply with a moral duty or to show consideration for 

decency. 

Section 1426 
Substitution of the approval of the other spouse 

Where a transaction that under sections 1423 and 1424 may be entered into only with the consent of 

the other spouse is necessary for the proper management of the marital property, the family court, on 

application, may substitute the approval of the other spouse if the latter refuses it without adequate 

cause or is prevented by illness or absence from making a declaration and delay entails risk. 
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Section 1427 
Legal consequences of lack of consent 

(1) If the spouse who manages the marital property enters into a legal transaction without the 

necessary consent of the other spouse, the provisions of section 1366 (1), (3) and (4) and of section 

1367 apply with the necessary modifications. 

(2) A contract may be revoked by the third party until the ratification. Where he knew that the spouse 

was living under community of property, he may revoke only if the spouse untruthfully claimed that the 

other spouse had consented; in this case too, he may not revoke if when he entered into the contract 

he knew that the other spouse had not consented. 

Section 1428 
Dispositions without approval 

If the spouse who manages the marital property disposes without the necessary approval of the other 

spouse of a right that is part of the marital property, the other spouse may assert the right against third 

parties; the spouse who manages the marital property need not cooperate in this. 

Section 1429 
Emergency right of management 

Where the spouse who manages the marital property is prevented by illness or absence from entering 

into a legal transaction which relates to the marital property, the other spouse may undertake the legal 

transaction if delay entails risk; when doing this, he may act either in his own name or in the name of 

the managing spouse. The same applies to conducting a legal dispute which relates to the marital 

property. 

Section 1430 
Substitution of the approval of the managing spouse 

If the spouse who manages the marital property refuses, without adequate cause, his approval to a 

legal transaction which the other spouse has to undertake in order to properly attend to his personal 

affairs, but which he cannot without this approval undertake with effect for the marital property, the 

family court may, on application, substitute the approval. 
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Section 1431 
Independent trade or business 

(1) If the spouse who manages the marital property has consented to the other spouse operating an 

independent trade or business, his approval of such legal transactions and legal disputes as the 

business operations entail is not required. Unilateral legal transactions which relate to the trade or 

business are to be entered into with the spouse who operates the trade or business. 

(2) If the spouse who manages the marital property knows that the other spouse is operating a trade 

or business, and if he has filed no objection to this, this is equivalent to consent. 

(3) Against third parties, an objection and the revocation of the consent are effective only under 

section 1412. 

Section 1432 
Acceptance of an inheritance; refusal of offer to enter into contract or of donation 

(1) If an inheritance or a legacy has accrued to the spouse who does not manage the marital property, 

only he is entitled to accept or disclaim the inheritance or the legacy; the approval of the other spouse 

is not necessary. The same applies to the waiver of the compulsory portion or to the equalisation of 

accrued gains, and also of the refusal of an offer to enter into a contract or of a donation. 

(2) The spouse who does not manage the marital property may file an inventory of an inheritance that 

accrues to him without the approval of the other spouse. 

Section 1433 
Continuation of a legal dispute 

The spouse who does not manage the marital property may without the approval of the other spouse 

continue a legal dispute that was pending at court at the beginning of the community of property. 

Section 1434 
Unjust enrichment of the marital property 

If a legal transaction that a spouse undertakes without the required approval of the other spouse 

enriches the marital property, the enrichment is to be returned from the marital property under the 

provisions on unjust enrichment. 

Section 1435 
Duties of the managing spouse 

The spouse must manage the marital property properly. He must inform the other spouse of the 

management and, on request, give him information on the status of the management. Where the 

marital property is reduced, he must compensate the marital property if he is responsible for the loss 

or has caused it by a legal transaction which he undertook without the necessary approval of the other 

spouse. 
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Section 1436 
Managing spouse under guardianship or custodianship 

If the spouse who manages the marital property is under guardianship or if the management of the 

marital property falls under the area of responsibilities of his custodian, his guardian or custodian must 

act on his behalf in the rights and duties which arise from the management of the marital property. 

This also applies if the other spouse is appointed guardian or custodian. 

Section 1437 
Obligations of the marital property; personal liability 

(1) The creditors of the spouse who manages the marital property and, to the extent that sections 

1438 to 1440 do not provide otherwise, the creditors of the other spouse in addition may require 

satisfaction from the marital property (marital property obligations). 

(2) The spouse who manages the marital property is also personally liable as a joint and several 

debtor for the obligations of the other spouse which are marital property obligations. The liability 

lapses on the termination of the community of property if the obligations, as between the spouses, fall 

on the other spouse. 

Section 1438 
Liability of the marital property 

(1) The marital property is liable for an obligation arising from a legal transaction that is entered into 

during the period of community of property only if the spouse who manages the marital property enters 

into the legal transaction or if he approves it or if the legal transaction is effective for the marital 

property without his approval. 

(2) The marital property is liable for the costs of a legal dispute even if the judgment is not effective in 

relation to the marital property. 

Section 1439 
No liability on acquisition of an inheritance 

The marital property is not liable for obligations that arise as a result of the acquisition of an 

inheritance if the spouse who is an heir does not manage the marital property and acquires the 

inheritance during the period of community of property as reserved property or as separate property; 

the same applies on the acquisition of a legacy. 
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Section 1440 
Liability for reserved or separate property 

The marital property is not liable for a personal obligation of the spouse who does not manage the 

marital property that arises during the period of community of property as the result of a right that is 

part of the reserved property or the separate property or of the possession of a thing that belongs to 

such property. However, the marital property is liable if the right or the thing is part of a trade or 

business which the spouse operates independently with the consent of the other spouse, or if the 

obligation is part of the burdens of the separate property that are customarily paid from the income. 

Section 1441 
Liability as between the spouses 

As between the spouses, the following marital property obligations fall on the spouse as whose 

personal obligations they arise: 

 1. the obligations arising from a tort which he commits after the commencement of the 

community of property, or from criminal proceedings that are conducted against him with regard to 

such an act; 

 2. the obligations arising from a legal relationship that relates to his reserved property or his 

separate property, even if they arose before the commencement of the community of property or 

before the time at which the property became reserved property or separate property; 

 3. the costs of a legal dispute about one of the obligations set out in nos. 1 and 2. 

Section 1442 
Obligations of the separate property and of a trade or business 

The provisions of section 1441 nos. 2 and 3 do not apply if the obligations are part of the burdens of 

the separate property which are customarily paid from the income. Nor do the provisions apply if the 

obligations arise from the operation of a trade or business that is conducted for the account of the 

marital property or as the result of a right or of the possession of a thing that belongs to such a trade 

or business. 
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Section 1443 
Costs of litigation 

(1) As between the spouses, the costs of a legal dispute that the spouses conduct against each other 

are borne by the spouse who is to bear them under general provisions of law. 

(2) If the spouse who does not manage the marital property conducts a legal dispute against a third 

party, the costs of the legal dispute, as between the spouses, are borne by that spouse. However, the 

costs are borne by the marital property if the judgment takes effect against the marital property or if the 

legal dispute relates to a personal matter or a marital property obligation of the spouse and the 

disbursement of the costs is appropriate in the circumstances; section 1441 no. 3 and section 1442 

are unaffected. 

Section 1444 
Costs of the advancement of a child 

(1) If the spouse who manages the marital property promises or grants an advancement to a child of 

the spouses, then as between the spouses he bears the costs of the advancement to the extent that 

they exceed the degree that is appropriate for the marital property. 

(2) If the spouse who manages the marital property promises or grants an advancement to a child that 

is not a child of the spouses, then as between the spouses the father or mother bears the costs of the 

advancement; for the spouse who does not manage the marital property, however, this applies only to 

the extent that he approves or the advancement does not exceed the degree that is appropriate for the 

marital property. 

Section 1445 
Equalisation between reserved property, separate property and marital property 

(1) If the spouse who manages the marital property applies marital property to his reserved property or 

his separate property, he must reimburse to the marital property the value of the property applied. 

(2) If he applies reserved property or separate property to the marital property, he may require 

compensation from the marital property. 

Section 1446 
Due date of the equalisation claim 

(1) Whatever the spouse who manages the marital property owes to the marital property he need pay 

only after the termination of the community of property; whatever he may claim from the marital 

property he may claim only after the termination of the community of property. 

(2) Whatever the spouse who does not manage the marital property owes to the marital property or 

whatever he owes to the reserved property or separate property of the other spouse he need not pay 

until after the termination of the community of property; however, he must discharge the debt before 

this to the extent that his reserved property and his separate property are sufficient for this. 
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Section 1447 
Action of the non-managing spouse for termination 

The spouse who does not manage the marital property may institute proceedings for termination of the 

community of property 

 1. if his future rights may be substantially endangered by the fact that the other spouse is 

incapable of managing the marital property or abuses his right to manage the marital property, 

 2. if the other spouse has violated his duty to contribute to the family maintenance and a 

substantial endangerment of the maintenance is to be feared in the future, 

 3. if the marital property is over-indebted by obligations that arose as personal obligations of the 

other spouse to such an extent that a later acquisition by the spouse who does not manage the marital 

property is substantially endangered, 

 4. if the management of the marital property falls under the area of responsibilities of the 

custodian of the other spouse. 

Section 1448 
Action of the managing spouse for termination 

The spouse who manages the marital property make take action for termination of the community of 

property if the marital property, as a result of obligations of the other spouse which fall on the latter as 

between the spouses, is over-indebted to such a degree that a later acquisition is substantially 

endangered. 

Section 1449 
Effect of the judicial termination decision 

(1) When the judicial decision becomes final and absolute, the community of property is terminated; 

separation of property applies for the future. 

(2) Against third parties, the termination of the community of property is effective only under section 

1412. 
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Subchapter 3 

Joint management of the marital property by the spouses 

Section 1450 
Joint management by the spouses 

(1) If the marital property is jointly managed by the spouses, the spouses are in particular entitled only 

jointly to dispose of the marital property and to conduct legal disputes that relate to the marital 

property. The possession of the things that are part of the marital property is the right of the spouses 

jointly. 

(2) Where a declaration of intention is to be made to the spouses, it is sufficient if it is made to one 

spouse. 

Section 1451 
Duty of both spouses to cooperate 

Each spouse is obliged to the other to cooperate in measures that are necessary for due management 

of the marital property. 

Section 1452 
Substitution of approval 

(1) Where, for the proper management of the marital property, it is necessary for a legal transaction to 

be entered into or a legal dispute to be conducted, the family court, on the application of a spouse, 

may substitute the approval of the other spouse if the latter refuses it without adequate cause. 

(2) The provision of subsection (1) also applies if for proper attention to the personal affairs of a 

spouse a legal transaction is necessary that the spouse may not undertake with effect for the marital 

property without the approval of the other spouse. 

Section 1453 
Disposition without consent 

(1) If a spouse, without the necessary consent of the other spouse, disposes of the marital property, 

the provisions of section 1366 (1), (3) and (4) and of section 1367 apply with the necessary 

modifications. 

(2) A contract may be revoked by the third party until the ratification. Where he knew that the spouse 

was living under community of property, he may revoke only if the spouse untruthfully claimed that the 

other spouse had consented; in this case too, he may not revoke if when he entered into the contract 

he knew that the other spouse had not consented. 
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Section 1454 
Emergency right of management 

Where a spouse is prevented by illness or absence from cooperating in a legal transaction that relates 

to the marital property, the other spouse may enter into the legal transaction if delay entails risk; when 

doing this, he may act either in his own name or in the name of both spouses. The same applies to 

conducting a legal dispute which relates to the marital property. 

Section 1455 
Acts of management without the cooperation of the other spouse 

Each spouse may, without the cooperation of the other spouse, 

 1. accept or disclaim an inheritance that has accrued to him or a legacy that has accrued to him, 

 2. waive his compulsory portion or the equalisation of accrued gains, 

 3. file an inventory of an inheritance that has accrued to him or to the other spouse, unless the 

inheritance that has accrued to the other spouse is part of the other spouse’s reserved property or 

separate property, 

 4. refuse an offer made to him to enter into a contract or a donation made to him, 

 5. enter into a legal transaction in relation to the marital property as against the other spouse, 

 6. judicially assert against the other spouse a right that is part of the marital property, 

 7. continue a legal dispute which was pending at court when the community of property 

commenced, 

 8. judicially assert against a third party a right that is part of the marital property if the other 

spouse disposed of the right without the necessary approval, 

 9. judicially assert a right to object to an enforcement of judgment against the marital property, 

 10. take the necessary measures to preserve the marital property if delay entails risk. 

Section 1456 
Independent trade or business 

(1) If a spouse has consented to the other spouse operating an independent trade or business, his 

approval of such legal transactions and legal disputes as the business operations entail is not 

required. Unilateral legal transactions which relate to the trade or business are to be entered into with 

the spouse who operates the trade or business. 

(2) If a spouse knows that the other spouse is operating a trade or business, and if he has filed no 

objection to this, this is equivalent to consent. 

(3) Against third parties, an objection and the revocation of the consent are effective only under 

section 1412. 
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Section 1457 
Unjust enrichment of the marital property 

If a legal transaction that a spouse undertakes without the required approval of the other spouse 

enriches the marital property, the enrichment is to be returned from the marital property under the 

provisions on unjust enrichment. 

Section 1458 
Guardianship of a spouse 

As long as a spouse is under parental custody or under guardianship, the other spouse manages the 

marital property alone; the provisions of sections 1422 to 1449 apply. 

Section 1459 
Obligations of the marital property; personal liability 

(1) The creditors of the husband and the creditors of the wife, may, to the extent that sections 1460 to 

1462 do not provide otherwise, require satisfaction from the marital property (marital property 

obligations). 

(2) For the marital property obligations, the spouses are also personally liable as joint and several 

debtors. If the obligations, as between the spouses, fall on one of the spouses, the obligation of the 

other spouse expires on the termination of the community of property. 

Section 1460 
Liability of the marital property 

(1) The marital property is liable for an obligation arising from a legal transaction that a spouse enters 

into during the period of community of property only if the other spouse approves the legal transaction 

or if the legal transaction is effective for the marital property without his approval. 

(2) The marital property is liable for the costs of a legal dispute even if the judgment is not effective in 

relation to the marital property. 

Section 1461 
No liability on acquisition of an inheritance 

The marital property is not liable for the obligations of one spouse which arise as a result of the 

acquisition of an inheritance or of a legacy if the spouse acquires the inheritance or the legacy during 

the period of community of property as reserved property or as separate property. 
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Section 1462 
Liability for reserved or separate property 

The marital property is not liable for an obligation of a spouse which comes into existence during the 

period of community of property as the result of a right that is part of the reserved property or the 

separate property or of the possession of a thing that is part of the reserved property or of the 

separate property. However, the marital property is liable if the right or the thing is part of a trade or 

business which a spouse operates independently with the consent of the other spouse, or if the 

obligation is one of the burdens of the separate property that are customarily paid from the income. 

Section 1463 
Liability as between the spouses 

As between the spouses, the following marital property obligations fall on the spouse as whose 

personal obligations they arise: 

 1. the obligations arising from a tort which he commits after the commencement of the 

community of property, or from criminal proceedings that are conducted against him with regard to 

such an act; 

 2. the obligations arising from a legal relationship that relates to his reserved property or his 

separate property, even if they arose before the commencement of the community of property or 

before the time at which the property became reserved property or separate property; 

 3. the costs of a legal dispute about one of the obligations set out in nos. 1 and 2. 

Section 1464 
Obligations of the separate property and of a trade or business 

The provisions of section 1463 nos. 2 and 3 do not apply if the obligations are part of the burdens of 

the separate property which are customarily paid from the income. Nor do the provisions apply if the 

obligations arise from the operation of a trade or business that is conducted for the account of the 

marital property or as the result of a right or of the possession of a thing that belongs to such a trade 

or business. 
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Section 1465 
Costs of litigation 

(1) As between the spouses, the costs of a legal dispute that the spouses conduct against each other 

are borne by the spouse who is to bear them under general provisions of law. 

(2) If a spouse conducts a legal dispute against a third party, the costs of the legal dispute, as 

between the spouses, are borne by the spouse who conducts the legal dispute. However, the costs 

are borne by the marital property if the judgment takes effect against the marital property or if the legal 

dispute relates to a personal matter or a marital property obligation of the spouse and the 

disbursement of the costs is appropriate in the circumstances; section 1463 no. 3 and section 1464 

are unaffected. 

Section 1466 
Costs of the advancement of a child that is not a child of the spouses 

As between the spouses, the costs of the advancement of a child that is not a child of the spouses are 

borne by the father or mother of the child. 

Section 1467 
Equalisation between reserved property, separate property and marital property 

(1) If a spouse applies marital property to his reserved property or his separate property, he must 

reimburse to the marital property the value of the property applied. 

(2) If a spouse applies reserved property or separate property to the marital property, he may require 

compensation from the marital property. 

Section 1468 
Due date of the equalisation claim 

Whatever a spouse owes to the marital property or whatever he owes to the reserved property or 

separate property of the other spouse he need not pay until after the termination of the community of 

property; but to the extent that the reserved property and the separate property of the debtor are 

sufficient, he must discharge the debt before this. 
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Section 1469 
Action for termination 

Each spouse may institute proceedings for the termination of the community of property, 

 1. if his future rights may be substantially endangered as a result of the fact that the other 

spouse, without his cooperation, undertakes acts of management that may be undertaken only jointly, 

 2. if the other spouse, without adequate cause, persistently refuses to cooperate in the proper 

management of the marital property, 

 3. if the other spouse has violated his duty to contribute to the family maintenance and a 

substantial endangerment of the maintenance is to be feared in the future, 

 4. if the marital property is over-indebted by obligations that arose as personal obligations of the 

other spouse, and are borne by the latter as between the spouses, to such an extent that its later 

acquisition is substantially endangered, 

 5. if the exercise of a right of the other spouse that arises from the community of property falls 

under the area of responsibilities of a custodian. 

Section 1470 
Effect of the judicial termination decision 

(1) When the judicial decision becomes final and absolute, the community of property is terminated; 

separation of property applies for the future. 

(2) Against third parties, the termination of the community of property is effective only under section 

1412. 

Subchapter 4 

Partitioning of the marital property 

Section 1471 
Beginning of the partitioning 

(1) After the termination of the community of property, the spouses partition the marital property. 

(2) Until the partitioning, the provisions of section 1419 govern the marital property. 
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Section 1472 
Joint management of the marital property 

(1) Until the partitioning, the spouses manage the marital property jointly. 

(2) Each spouse may manage the marital property in the same way as before the termination of the 

community of property until he obtains knowledge of the termination or ought to know. A third party 

may not rely on this if, when he enters into a transaction, he knows or ought to know that the 

community of property has ended. 

(3) Each spouse is obliged to the other to cooperate in measures that are necessary for the proper 

management of the marital property; each spouse may take the measures that are necessary for 

preservation alone. 

(4) If the community of property ends as the result of the death of one spouse, the surviving spouse 

must carry out the transactions that are necessary for proper management and may not be postponed 

without risk until the heir can make other provision. This duty does not exist if the deceased spouse 

managed the marital property alone. 

Section 1473 
Direct substitution 

(1) Whatever is acquired on the basis of a right that is part of the marital property or as compensation 

for the destruction of, damage to or deprivation of an object that is part of the marital property, or is 

acquired by a legal transaction that relates to the marital property, is marital property. 

(2) If a claim that is acquired by legal transaction is part of the marital property, the debtor need not 

allow this to be asserted against him until he has knowledge that the claim is part of the marital 

property; the provisions of sections 406 to 408 apply with the necessary modifications. 

Section 1474 
Implementation of the partitioning 

The spouses effect the partitioning, unless they agree otherwise, under sections 1475 to 1481. 

Section 1475 
Discharge of the marital property obligations 

(1) The spouses must first discharge the obligations of the marital property. If an obligation is not yet 

payable or if it is disputed, the spouses must retain whatever is necessary to discharge this obligation. 

(2) If a marital property obligation, as between the spouses, falls on one of the spouses alone, the 

latter may not require that the obligation be discharged from the marital property. 

(3) The marital property must be converted into money, to the extent that this is necessary, in order to 

discharge the marital property obligations. 
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Section 1476 
Division of the surplus 

(1) The surplus that remains after the discharge of the marital property obligations is due to the 

spouses in equal shares. 

(2) Each spouse must allow whatever he is to reimburse to the marital property to be set off against 

his share. To the extent that he does not make compensation in this way, he remains obliged to the 

other spouse. 

Section 1477 
Implementation of the division 

(1) The surplus is divided under the provisions on co-ownership. 

(2) Each spouse, on repayment of the value, may take the things that are intended exclusively for his 

personal use, in particular clothes, jewellery and tools. The same applies to the objects which a 

spouse has brought into the community of property or acquired during the period of community of 

property as a result of succession, as a legacy or with regard to a future right of succession, by 

donation or as an advancement. 

Section 1478 
Partitioning after divorce 

(1) Where the marriage has been dissolved by divorce before the partitioning is finished, then at the 

request of one spouse, each of them must be reimbursed the value of what he brought into the 

community of property; if the value of the marital property is not sufficient for this, the shortfall is to be 

borne by the spouses in the proportion of the value of what they brought in. 

(2) The following are to be regarded as having been brought in: 

 1. the objects that belonged to one spouse when the community of property commenced, 

 2. the objects which a spouse acquired as a result of death or with regard to a future right of 

succession, by donation or as an advancement, unless the acquisition, in the circumstances, was to 

be regarded as income, 

 3. the rights which are extinguished on the death of a spouse or whose acquisition is conditional 

on the death of a spouse. 

(3) The value of the items brought in is assessed according to the date at which they were brought in. 

Section 1479 
Partitioning after judicial termination decision 

Where the community of property is terminated by judicial decision on the basis of sections 1447 and 

1448 or of section 1469, the spouse who obtained the judicial decision may require that the 

partitioning be carried out in such a way as if the claim to partitioning had become pending at court at 

the time when the action for termination of the community of property was instituted. 
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Section 1480 
Liability to third parties after the division 

If the marital property is divided before a marital property obligation has been discharged, the spouse 

who, at the time of the division, did not have such a liability is also personally liable to the creditor as a 

joint and several debtor. His liability is limited to the objects allocated to him; the provisions of sections 

1990 and 1991 that govern the liability of the heir apply with the necessary modifications. 

Section 1481 
Liability of the spouses to each other 

(1) If the marital property is divided before the discharge of a marital property obligation which, as 

between the spouses, falls on the marital property, the spouse who managed the marital property 

alone during the period of community of property is answerable to the other spouse that the other 

spouse is not claimed on, either for half of the obligation or for the surplus beyond what is obtained 

from the marital property. 

(2) If the spouses managed the marital property jointly during the period of community of property, 

each spouse is answerable to the other that the other spouse is not claimed on by the creditor for 

more than half of the obligation. 

(3) If the obligation, as between the spouses, falls on one of the spouses, the latter is answerable to 

the other that the other spouse is not claimed on by the creditor. 

Section 1482 
Dissolution of marriage by death 

If the marriage is dissolved by the death of a spouse, the share of the deceased spouse in the marital 

property is part of his estate. The succession of the deceased spouse takes place under the general 

provisions of law. 

Subchapter 5 

Continued community of property 

Section 1483 
Occurrence of continued community of property 

(1) The spouses may agree by marriage contract that the community of property, after the death of a 

spouse, is continued between the surviving spouse and the descendants of the spouses. If the 

spouses make such an agreement, the community of property is continued with the descendants of 

the spouses who are heirs in the case of intestate succession. The share of the deceased spouse in 

the marital property is not part of the estate; apart from this, the succession of the deceased spouse 

takes place under the general provisions of law. 

(2) Where, in addition to the descendants of the spouses, there are other descendants, their rights of 

succession and their shares of the inheritance are determined as if there had been no continued 

community of property. 
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Section 1484 
Refusal of continued community of property 

(1) The surviving spouse may refuse the continuation of the community of property. 

(2) The refusal is governed by the provisions governing the disclaimer of an inheritance of sections 

1943 to 1947, 1950, 1952, 1954 to 1957 and 1959 with the necessary modifications. If the surviving 

spouse is under parental custody or under custodianship, the approval of the family court is necessary 

for the refusal. In the event of refusal by the custodian of the surviving spouse, the approval of the 

custodianship court is necessary. 

(3) If the spouse refuses the continuation of the community of property, the same applies as in the 

case of section 1482. 

Section 1485 
Marital property 

(1) The marital property of the continued community of property consists of the marital property to the 

extent that it does not pass under section 1483 (2) to a descendant who is not entitled to a share and 

of the property that the surviving spouse acquires from the estate of the deceased spouse or after the 

beginning of the continued community of property. 

(2) The property which a descendant of the spouses has at the time when the continued community of 

property begins or acquires later is not part of the marital property. 

(3) The marital property is governed by the provision for marital community of property of section 1416 

(2) and (3) with the necessary modifications. 

Section 1486 
Reserved property; separate property 

(1) Reserved property of the surviving spouse is what he previously had as reserved property or what 

he acquires as reserved property under section 1418 (2) nos. 2 and 3. 

(2) Separate property of the surviving spouse is what he previously had as separate property or what 

he acquires as separate property. 
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Section 1487 
Legal position of the spouse and the descendants 

(1) The rights and obligations of the surviving spouse and of the descendants entitled to a share with 

regard to the marital property of the continued community of property are determined by the provisions 

applying to marital community of property of sections 1419, 1422 to 1428, 1434, of section 1435 

sentences 1 and 3 and of sections 1436 and 1445; the surviving spouse has the legal position of the 

spouse who manages the marital property alone, and the descendants entitled to a share have the 

legal position of the other spouse. 

(2) What the surviving spouse owes to the marital property or may claim from the marital property is 

payable only after the termination of the continued community of property. 

Section 1488 
Marital property obligations 

Marital property obligations of the continued community of property are the obligations of the surviving 

spouse and such obligations of the deceased spouse as were marital property obligations of the 

marital community of property. 

Section 1489 
Personal liability for the marital property obligations 

(1) The surviving spouse is personally liable for the marital property obligations of the continued 

community of property. 

(2) To the extent that the personal liability applies to the surviving spouse only as a result of the 

occurrence of the continued community of property, the provisions governing the liability of the heir for 

the obligations of the estate apply with the necessary modifications; the estate is replaced by the 

marital property with the inventory that it has at the time when the continued community of property 

commences. 

(3) No personal liability of the descendants entitled to a share for the obligations of the deceased 

spouse or of the surviving spouse is created by the continued community of property. 

Section 1490 
Death of a descendant 

Where a descendant entitled to a share dies, his share of the marital property is not part of his estate. 

Where he has descendants who would be entitled to a share if he had not survived the deceased 

spouse, the descendants take his place. If he has no such descendants, his share accrues to the 

other descendants entitled to a share and, if there are no such descendants, to the surviving spouse. 
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Section 1491 
Waiver by a descendant 

(1) A descendant entitled to a share may waive his share of the marital property. The waiver is made 

by declaration to the court with jurisdiction over the estate of the deceased spouse; the declaration 

must be made in notarially certified form. The probate court should give notification of the declaration 

to the surviving spouse and the other descendants entitled to a share. 

(2) The waiver may also be made by contract with the surviving spouse and the other descendants 

entitled to a share. The contract must be notarially recorded. 

(3) If the descendant is under parental custody or under guardianship, the approval of the family court 

is necessary for the waiver. In the event of waiver by the custodian of the descendant, the approval of 

the custodianship court is necessary. 

(4) The waiver has the same effects as if the person waiving had died without descendants at the time 

of the waiver. 

Section 1492 
Termination by the surviving spouse 

(1) The surviving spouse may terminate the continued community of property at any time. The 

termination is made by declaration to the court with jurisdiction over the estate of the deceased 

spouse; the declaration must be made in notarially certified form. The probate court should notify the 

descendants entitled to a share and, if the surviving spouse is the legal representative of one of the 

descendants, the family court of the declaration; if custodianship exists, the approval of the 

custodianship court is necessary. 

(2) The termination may also be effected by contract between the surviving spouse and the 

descendants entitled to a share. The contract must be notarially recorded. 

(3) If the surviving spouse is under parental custody or under guardianship, the approval of the family 

court is necessary for the termination. In the event of termination by the custodian of the surviving 

spouse, the approval of the custodianship court is necessary. 
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Section 1493 
Remarriage or establishment of a civil partnership by the surviving spouse 

(1) The continued community of property ends when the surviving spouse remarries or establishes a 

civil partnership. 

(2) The surviving spouse must, if a descendant entitled to a share is minor, notify the family court of 

his intention to remarry, submit a list of the marital property, terminate the community of property and 

bring about the partitioning. The family court may permit the community of property not to be 

terminated until conclusion of marriage and the partitioning not to take place until a later date. 

Sentences 1 and 2 also apply if care for the property of a descendant entitled to a share is part of the 

area of responsibilities of a custodian; in this case, the custodianship court replaces the family court. 

(3) The registry of births, deaths and marriages in which conclusion of marriage has been registered 

must notify the guardianship court of the registration. 

Section 1494 
Death of the surviving spouse 

(1) The continued community of property ends on the death of the surviving spouse. 

(2) If the surviving spouse is declared to be dead, or if the date of his death is established under the 

provisions of the Missing Persons Act [Verschollenheitsgesetz], the continued community of property 

ends at the time that is deemed to be the time of death. 

Section 1495 
Action of a descendant for termination 

A descendant entitled to a share may take legal action against the surviving spouse for termination of 

the continued community of property 

 1. if his future rights may be substantially endangered by the fact that the other spouse is 

incapable of managing the marital property or abuses his right to manage the marital property, 

 2. if the surviving spouse has violated his duty to grant maintenance to the descendant and a 

substantial endangerment of the maintenance is to be feared in the future, 

 3. if the management of the marital property falls under the area of responsibilities of the 

custodian of the surviving spouse, 

 4. if the surviving spouse has forfeited parental custody for the descendant or, if he had been 

entitled to it, would have forfeited it. 

Section 1496 
Effect of the judicial termination decision 

The termination of the continued community of property takes effect in the cases of section 1495 when 

the judicial decision becomes final and absolute. It takes effect for all descendants, even if the judicial 

decision was pronounced in response to the legal action of one of the descendants. 
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Section 1497 
Legal relationship until partitioning 

(1) After the termination of the continued community of property, the surviving spouse and the 

descendants partition the marital property. 

(2) Until the partitioning, their legal relationship to the marital property is governed by sections 1419, 

1472 and 1473. 

Section 1498 
Implementation of the partitioning 

The partitioning is governed by the provisions of sections 1475, 1476, section 1477 (1), sections 1479 

and 1480 and section 1481 (1) and (3); the place of the spouse who managed the marital property 

alone is taken by the surviving spouse, and the position of the other spouse is taken by the 

descendants entitled to a share. The duty set out in section 1476 (2) sentence 2 exists only for the 

surviving spouse. 

Section 1499 
Obligations borne by the surviving spouse 

In the partitioning, the surviving spouse bears the following: 

 1. the marital property obligations for which he was responsible at the beginning of the continued 

community of property for which the marital property was not liable or which he bore as between the 

spouses; 

 2. the marital property obligations that arise after the beginning of the continued community of 

property which, if they had arisen as personal expenses of his during the period of marital community 

of property, would have fallen on him as between the spouses; 

 3. an advancement which he promised or granted to a descendant entitled to a share in excess 

of the amount corresponding to the marital property or which he promised or granted to a descendant 

not entitled to a share. 

Section 1500 
Obligations borne by the descendants 

(1) The descendants entitled to a share must allow obligations of the deceased spouse which the 

latter bore as between the spouses to be set off against their share when the partitioning is carried out 

to the extent that the surviving spouse has not been able to obtain repayment from the heir of the 

deceased spouse. 

(2) In the same way, the descendants entitled to a share must allow whatever the deceased spouse 

was obliged to reimburse to the marital property to be set off against them. 
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Section 1501 
Set-off of lump sum payments 

(1) If a descendant entitled to a share has been granted a lump sum payment from the marital property 

for waiving his share, the payment is included in the marital property when partitioning takes place and 

is set off against the half due to the descendants. 

(2) The surviving spouse may, even before the termination of the continued community of property, 

enter into an agreement to a different effect with the other descendants entitled to a share. The 

agreement must be notarially recorded; it is also effective in relation to the descendants who enter the 

continued community of property only at a later date. 

Section 1502 
Right of surviving spouse to take over property 

(1) The surviving spouse is entitled to take over the marital property or individual objects that are part 

of it in return for reimbursement of the value. The right does not pass to the heir. 

(2) If the continued community of property, on the basis of section 1495, is terminated by judicial 

decision, the surviving spouse does not have the right set out in subsection (1). The descendants 

entitled to a share may in this case take over in return for reimbursement of the value the objects that 

the deceased spouse would be entitled to take over under section 1477 (2). The right may be 

exercised by them only jointly. 

Section 1503 
Division among the descendants 

(1) More than one descendant entitled to a share take parts of the half of the marital property that 

accrues to them in accordance with the proportion of the shares to which they would be entitled in the 

case of intestate succession as heirs of the deceased spouse if the latter had not died until the time of 

the termination of the continued community of property. 

(2) What they have received previously is set off under the provisions governing set-off among 

descendants, except to the extent that such a set-off was effected when the estate of the deceased 

spouse was divided. 

(3) If a descendant who has waived his share has been granted a lump sum payment from the marital 

property, this sum is borne by the descendants who are benefited by the waiver. 

Section 1504 
Adjustment of liability between descendants 

To the extent that the descendants entitled to a share under section 1480 are liable to the marital 

property creditors, they are liable as between each other in the proportion of their shares to the marital 

property. The liability is restricted to the objects allotted to them; the provisions of sections 1990 and 

1991 that govern the liability of the heir apply with the necessary modifications. 
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Section 1505 
Supplementation of the share of a descendant 

The provisions on the right to supplement the compulsory share are applied with the necessary 

modifications in favour of a descendant entitled to a share; the termination of the continued community 

of property takes the place of the devolution of the inheritance, the share of the descendant in the 

marital property at the time of termination is deemed to be the share of the inheritance on intestacy, 

and half of the value of this share is treated as the compulsory portion. 

Section 1506 
Unworthiness to receive a share 

If a descendant of the spouses is unworthy to inherit, he is also unworthy to receive a share of the 

marital property. The provisions on unworthiness to inherit apply with the necessary modifications. 

Section 1507 
Certificate on continuation of the community of property 

The probate court, on application, must grant the surviving spouse a certificate confirming the 

continuation of the community of property. The provisions on the certificate of inheritance apply with 

the necessary modifications. 

Section 1508 

(repealed) 

Section 1509 
Exclusion of the continued community of property by testamentary disposition 

Each spouse may, for the eventuality that the marriage is dissolved by his death, by testamentary 

disposition exclude the continuation of the community of property if he is entitled to deprive the other 

spouse of the compulsory portion or to institute proceedings for termination of the community of 

property. The same applies if the spouse is entitled to petition for the annulment of the marriage and 

has filed the petition. The exclusion is governed by the provisions on the removal of the compulsory 

portion, with the necessary modifications. 

Section 1510 
Effect of exclusion 

If the continuation of the community of property is excluded, the same applies as in the case of section 

1482. 
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Section 1511 
Exclusion of a descendant 

(1) Each spouse may, for the eventuality that the marriage is dissolved by his death, by testamentary 

disposition exclude a descendant of the spouses from the continued community of property. 

(2) The excluded descendant may, notwithstanding his right of succession, require payment from the 

marital property of the continued community of property of the amount that would be due to him from 

the marital property of the marital community of property as a compulsory share if the continued 

community of property had not commenced. The provisions governing the claim to a compulsory 

portion apply with the necessary modifications. 

(3) In the partitioning, the amount paid to the excluded descendant is charged to the descendants 

entitled to a share under section 1501. As between the descendants, it is charged to the descendants 

who are benefited by the exclusion. 

Section 1512 
Reduction of the share 

Each spouse may, for the eventuality that on his death the continued community of property occurs, by 

testamentary disposition reduce the share of the marital property to which a descendant entitled to a 

share has a claim after the end of the continued community of property by up to one half. 

Section 1513 
Deprivation of the share 

(1) Each spouse may, for the eventuality that on his death the continued community of property 

occurs, by testamentary disposition deprive a descendant entitled to a share of the share of the marital 

property to which that descendant is entitled after the end of the continued community of property if 

the spouse is entitled to deprive the descendant of his compulsory share. The provision of section 

2336 (2) to (4) applies with the necessary modifications. 

(2) If the spouse is entitled under section 2338 to restrict the descendant’s right to a compulsory share, 

he may subject the share of the descendant in the marital property to a corresponding restriction. 

Section 1514 
Disposition of the amount withheld 

Each spouse may also give to a third party by testamentary disposition the amount of which he 

deprives a descendant under section 1512 or under section 1513 (1). 
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Section 1515 
Right of a descendant and of the spouse to take over property 

(1) Each spouse may, for the eventuality that on his death the continued community of property 

occurs, by testamentary disposition direct that a descendant entitled to a share should have the right, 

when the division takes place, to take over the marital property or individual objects that are part of it in 

return for the reimbursement of the value. 

(2) If a farm is part of the marital property, it may be directed that the farm should be assessed at the 

income value or at a price that is at least as high as the income value. The provisions of section 2049 

governing succession apply. 

(3) The right to take over the farm at the value or price set out in subsection (2) may also be granted to 

the surviving spouse. 

Section 1516 
Approval of the other spouse 

(1) For the dispositions of a spouse set out in section 1511 to 1515 to be effective, the approval of the 

other spouse is necessary. 

(2) The approval may not be given through an agent. If the spouse has restricted capacity to contract, 

the approval of his legal representative is not required. The declaration of approval must be notarially 

recorded. The approval is irrevocable. 

(3) The spouses may also make the dispositions set out in sections 1511 to 1515 in a joint will. 

Section 1517 
Waiver of his share by a descendant 

(1) The effectiveness of a contract by which a descendant of the spouses agrees with one of the 

spouses to waive his share of the marital property of the continued community of property or by which 

such a waiver is withdrawn for the eventuality that the marriage is dissolved by the death of that 

spouse is subject to the approval of the other spouse. The approval is governed by the provision of 

section 1516 (2) sentences 3 and 4. 

(2) The provisions applying to the waiver of an inheritance apply with the necessary modifications. 

Section 1518 
Mandatory law 

Arrangements that conflict with the provisions of sections 1483 to 1517 may not be made by the 

spouses, either by testamentary disposition or by contract. The right of the spouses to cancel by 

marriage contract that contract in which they agreed on continued community of property is 

unaffected. 
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Section 1519 to 1557 

(repealed) 

Subtitle 3 

Marriage property register 

Section 1558 
Competent registration court 

(1) The entries in the marriage property register are to be made at every local court [Amtsgericht] in 

whose district even only one of the spouses has his habitual residence. 

(2) The Land governments are authorised to transfer the competence to keep the register, by statutory 

order, to one local court [Amtsgericht] for the districts of more than one local court [Amtsgericht]. The 

Land governments may, by statutory order, transfer the authorisation to the Land justice administration 

authorities. 

Section 1559 
Change of habitual residence 

If a spouse, after the entry, moves his habitual residence to another district, the entry must be 

repeated in the register of that district. The earlier entry is deemed to have been repeated if a spouse 

changes his habitual residence back to the earlier district. 

Section 1560 
Application for entry 

An entry in the register should be made only on application and only to the extent that it is applied for. 

The application must be in notarially certified form. 

Section 1561 
Requirements for application 

(1) The application of both spouses is necessary for entry; each spouse is obliged to the other to 

cooperate. 

(2) The application of one spouse is sufficient 

 1. to enter a marriage contract or a change in the marital property regime arrangements of the 

spouses based on a judicial decision if, together with the application, the marriage contract or the 

decision, bearing a certificate of finality and non-appealability, is submitted; 

 2. to repeat an entry in the register of another district if, together with the application, a notarially 

certified copy of the earlier entry issued after the termination of the previous residence is submitted; 

 3. to enter the objection to the independent operation of a trade or business by the other spouse 

and to enter the revocation of the consent, if the spouses live in community of property and the spouse 

who makes the application manages the marital property alone or jointly with the other spouse; 

 4. to enter the restriction or exclusion of the entitlement of the other spouse to perform 

transactions with effect for the applicant (section 1357 (2)). 
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(3) (repealed) 

Section 1562 
Public notice 

(1) The local court [Amtsgericht] must publish the entry in the newspaper intended for its public 

notices. 

(2) If a change of the matrimonial property regime is entered, the notice must be restricted to the 

designation of the matrimonial property regime and, where this is defined differently from the statutory 

provisions, to a general designation of the difference. 

Section 1563 
Inspection of the register 

Every person is permitted to inspect the register. A copy of the entries may be requested; on request, 

the copy must be certified. 

Title 7 

Divorce 

Subtitle 1 

Grounds of divorce 

Section 1564 
Divorce by judicial decision 

A marriage may be dissolved by divorce only by judicial decision on the petition of one or both 

spouses. The marriage is dissolved when the decision becomes final and absolute. The conditions 

under which a petition for divorce may be made follow from the following provisions. 

Section 1565 
Breakdown of marriage 

(1) A marriage may be dissolved by divorce if it has broken down. The marriage has broken down if 

the conjugal community of the spouses no longer exists and it cannot be expected that the spouses 

restore it. 

(2) Where the spouses have not yet lived apart for one year, the marriage may be dissolved by divorce 

only if the continuation of the marriage would be an unreasonable hardship for the petitioner for 

reasons that lie in the person of the other spouse. 

Section 1566 
Presumption of breakdown 

(1) It is irrebuttably presumed that the marriage has broken down if the spouses have lived apart for a 

year and both spouses petition for divorce or the respondent consents to divorce. 

(2) It is irrebuttably presumed that the marriage has broken down if the spouses have lived apart for 

three years. 
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Section 1567 
Living apart 

(1) The spouses are living apart if there is no domestic community between them and a spouse 

recognisably does not intend to create this because he rejects conjugal community. Domestic 

community also no longer exists if the spouses live apart in the matrimonial home. 

(2) Living together for a short period which is intended to reconcile the spouses does not interrupt or 

suspend the periods laid down in section 1566. 

Section 1568 
Hardship clause 

(1) The marriage should not be dissolved by divorce, although it has broken down, if and as long as 

the maintenance of the marriage, in the interest of minor children of the family, is, exceptionally, 

necessary for particular reasons or if and as long as divorce, by reason of extraordinary 

circumstances, would be such a severe hardship for the respondent, who rejects it, that the 

maintenance of the marriage, exceptionally, appears to be advisable, even taking into account the 

concerns of the petitioner. 

(2) (repealed) 

Subtitle 2 

Maintenance of the divorced spouse 

Chapter 1 

Principle 

Section 1569 
Principle of personal responsibility 

After divorce, each spouse is responsible for providing for his own maintenance. If he is not in a 

position to do this, he has a claim for maintenance against the other spouse only under the following 

provisions. 

Chapter 2 

Entitlement to maintenance 

Section 1570 
Maintenance to care for a child 

(1) A divorced spouse may demand maintenance from the other, for the care for or upbringing of a 

child of the spouses, for at least three years after the birth. The duration of the claim to maintenance is 

extended as long as and to the extent that this is equitable. Here, the concerns of the child and the 

existing possibilities of childcare are to be taken into account. 

(2) The duration of the maintenance claim is further extended if, taking into account the arrangement 

of childcare and gainful employment in the marriage and the duration of the marriage, this is equitable. 
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Section 1571 
Maintenance by reason of old age 

A divorced spouse may demand maintenance of the other to the extent that, at the date 

 1. of the divorce, 

 2. of the end of the care or upbringing of a child of the spouses or 

 3. of the lapse of the requirements for a claim to maintenance under sections 1572 and 1573 

gainful employment may no longer be expected of him by reason of his age. 

Section 1572 
Maintenance for illness or infirmity 

A divorced spouse may demand maintenance of the other, as long as and to the extent that, from the 

date 

 1. of the divorce, 

 2. of the end of the care or upbringing of a child of the spouses or 

 3. of the end of training, further training or retraining, or 

 4. of the lapse of the requirements for a claim to maintenance under section 1573 

onwards no gainful employment may be expected, by reason of illness or other infirmities or weakness 

of his physical or mental capacity. 

Section 1573 
Maintenance for unemployment and topping-up maintenance 

(1) To the extent that a divorced spouse has no maintenance claim under sections 1570 to 1572, he 

may nevertheless demand maintenance as long as and to the extent that he is not able to find 

appropriate gainful employment after the divorce. 

(2) If the income from appropriate gainful employment is not sufficient for complete maintenance 

(section 1578), he may, to the extent that he does not already have a maintenance claim under 

sections 1570 to 1572, demand the differential amount between the income and full maintenance. 

(3) Subsections (1) and (2) apply with the necessary modifications if maintenance was to be granted 

under sections 1570 to 1572 and 1575 but the requirements of this provision have ceased to apply. 

(4) The divorced spouse may also demand maintenance if the income from appropriate gainful 

employment ceases because the spouse, despite his efforts, had not succeeded in securing the 

maintenance with lasting effect by means of the gainful employment after the divorce. If he had 

succeeded in securing part of the maintenance with lasting effect, he may demand the differential 

amount between the maintenance secured with lasting effect and the full maintenance. 

(5) (repealed) 
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Section 1574 
Appropriate gainful employment 

(1) The divorced spouse is under a duty to enter gainful employment that is appropriate for him. 

(2) Gainful employment is appropriate if it suits the training, the skills, a former employment, the age 

and the state of health of the divorced spouse, to the extent that such work would not be inequitable 

with regard to the standard of living in the marriage. In considering the standard of living in the 

marriage, particular account is to be taken of the duration of the marriage and the duration of the care 

for or upbringing of a child of the spouses. 

(3) To the extent that it is necessary in order to take up appropriate gainful employment, the divorced 

spouse is under a duty to undertake training, further training or retraining, if successful completion of 

the training is to be expected. 

Section 1575 
Training, further training or retraining 

(1) A divorced spouse who in expectation of the marriage or during the marriage did not undertake 

education at school or vocational training or who broke this off may demand maintenance of the other 

spouse if he takes up this or corresponding training as soon as possible in order to obtain appropriate 

gainful employment that secures maintenance with lasting effect and successful completion of the 

training is to be expected. The claim exists at maximum for the period of time in which such training is 

normally completed; here, delays in the training that result from the marriage are to be taken into 

account. 

(2) Similar provisions apply if the divorced spouse undertakes further training or retraining in order to 

compensate for disadvantages that arose as a result of the marriage. 

(3) If the divorced spouse, after the completion of the training, further training or retraining, demands 

maintenance under section 1573, then in determining the appropriate gainful employment for him 

(section 1574 (2)), the higher level of education attained is not taken into account. 

Section 1576 
Maintenance for reasons of equity 

A divorced spouse may demand maintenance from the other to the extent that and as long as he, for 

other serious reasons, cannot be expected to be in gainful employment and the refusal of 

maintenance, taking into account the concerns of both spouses, would be grossly inequitable. The 

mere fact that serious reasons led to the breakdown of the marriage does not mean that they may be 

taken into account. 
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Section 1577 
Indigence 

(1) The divorced spouse may not demand the maintenance under sections 1570 to 1573, 1575 and 

1576 as long as and to the extent that he can maintain himself from his income and his property. 

(2) Income is not to be taken into account to the extent that the person obliged is not paying the full 

maintenance (sections 1578 and 1578b). Income that exceeds the full maintenance is to be taken into 

account to the extent that this is equitable, with regard to the financial circumstances of both spouses. 

(3) The person entitled need not realise the basic assets to the extent that the realisation would be 

uneconomical or, taking into account the financial circumstances of both spouses, inequitable. 

(4) If at the date of the divorce it was to be expected that the maintenance of the person entitled would 

be secured with lasting effect from his assets, but the assets subsequently no longer exist, there is no 

claim to maintenance. This does not apply if at the time when the assets cease to exist the spouse 

cannot be expected to undertake gainful employment by reason of the care for or upbringing of a child 

of the spouses. 

Section 1578 
Amount of maintenance 

(1) The amount of maintenance is determined in accordance with the marital standard of living. The 

maintenance comprises all the necessities of life. 

(2) Necessities of life also include the costs of appropriate insurance in the case of illness and need for 

long-term care and the costs of school education or vocational training, further training or retraining 

under sections 1574 and 1575. 

(3) If the divorced spouse has a maintenance claim under sections 1570 to 1573 or section 1576, then 

necessities of life also include the costs of appropriate insurance for old age and for reduced earning 

capacity. 

Section 1578a 
Presumption of cover in the case of additional expenditure resulting from injury 

For outlays resulting from injury to body or health, section 1610a applies. 
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Section 1578b 
Reduction and time limitation of maintenance on grounds of inequity 

(1) The maintenance claim of the divorced spouse is to be reduced to cover the reasonable 

necessities of life where an assessment of the maintenance claim oriented to the marital standard of 

living would be inequitable even if the concerns of a child of the spouses entrusted to the person 

entitled in order to be cared for or brought up were observed. Here, particular account is to be taken of 

how far, as a result of the marriage, disadvantages have occurred with regard to the possibility of 

taking care of one’s own maintenance. Such disadvantages may result above all from the duration of 

the care or upbringing of a child of the spouses, from the organisation of household management and 

gainful employment during the marriage, and from the duration of the marriage. 

(2) The maintenance claim of the divorced spouse is to be limited in time where a maintenance claim 

without time limitation would be inequitable even if the concerns of a child of the spouses entrusted to 

the person entitled in order to be cared for or brought up were observed. Subsection (1) sentences 2 

and 3 applies with the necessary modifications. 

(3) The reduction and time limitation of the maintenance claim may be combined. 

Section 1579 
Restriction or refusal of maintenance for gross inequity 

A maintenance claim is to be refused, reduced or restricted in time to the extent that it would be 

grossly inequitable for the person obliged to be claimed on, even if the concerns of a child of the 

spouses entrusted to the person entitled in order to be cared for or brought up were observed, 

because 

 1. the marriage was of short duration; here, account must be taken of the time in which the 

person entitled may demand maintenance for the care or upbringing of a child of the spouses under 

section 1570, 

 2. the person entitled lives in a stable long-term relationship, 

 3. the person entitled has committed a major criminal offence or a serious intentional minor 

offence against the person obliged or against a close relative of the person obliged, 

 4. the person entitled frivolously induced his own indigence, 

 5. the person entitled frivolously disregarded serious property interests of the person obliged, 

 6. the person entitled, before the parties lived apart, for a long period grossly violated his duty to 

contribute to the family maintenance, 

 7. the person entitled is clearly responsible for manifestly serious misconduct towards the person 

obliged, or 

 8. there is another reason that is just as serious as the reasons set out in nos. 1 to 7. 
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Section 1580 
Duty of information 

The divorced spouses have a duty to each other to provide, on request, information on their income 

and their assets. Section 1605 applies with the necessary modifications. 

Chapter 3 

Ability to pay and priority 

Section 1581 
Ability to pay 

If the person obliged, with regard to his earnings and property situation, taking into account his other 

duties, is unable without endangering his own appropriate maintenance to pay maintenance to the 

person entitled, he need pay maintenance only to the extent that is equitable, taking into account the 

needs and the earnings and property situation of the divorced spouses. He need not realise the basic 

assets to the extent that the realisation would be uneconomical or, taking into account the financial 

circumstances of both spouses, inequitable. 

Section 1582 
Priority of the divorced spouse where more than one person is entitled to maintenance 

If there is more than one person entitled to maintenance, the priority of the divorced spouse is 

governed by section 1609. 

Section 1583 
Influence of the matrimonial property regime 

If the person obliged, in the case of a remarriage, lives in the matrimonial property regime of 

community of property with his new spouse, section 1604 is to apply with the necessary modifications. 

Section 1584 
Priority of more than one person liable for maintenance 

The divorced spouse liable for maintenance is liable before the relatives of the person entitled. 

However, to the extent that the person obliged is not able to pay, the relatives are liable before the 

divorced spouse. Section 1607 (2) and (4) applies with the necessary modifications. 
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Chapter 4 

Form of the maintenance claim 

Section 1585 
Nature of maintenance payment 

(1) The day-to-day maintenance is to be rendered by making periodical payments. The periodical 

payments are to be paid monthly in advance. The person obliged owes the full monthly amount even if 

the maintenance claim expires in the course of the month as a result of remarriage or death of the 

person entitled. 

(2) Instead of the periodical payments, the person entitled may demand a lump sum as capital, if there 

is a compelling reason and the person obliged is not inequitably burdened by this. 

Section 1585a 
Provision of security 

(1) On request, the person obliged must provide security. The duty to provide security does not apply if 

there is no reason to assume that the payment of maintenance is endangered or if the person obliged 

would be inequitably burdened by the provision of security. The amount for which security is to be 

provided should not exceed the periodical payments for one year, except to the extent that, in the 

particular circumstances of the cases, a higher amount of security appears appropriate. 

(2) The nature of the security payment is determined according to the circumstances; the restriction of 

section 232 does not apply. 

Section 1585b 
Maintenance for the past 

(1) By reason of special need (section 1613 (2)), the person entitled may demand maintenance for the 

past. 

(2) Apart from this, the person entitled may claim performance or damages for non-performance for 

the past only pursuant to section 1613 subsection (1). 

(3) For a period lying more than one year before pendency, performance or damages for non-

performance may be claimed only if it is to be assumed that the person obliged intentionally avoided 

performance. 

Section 1585c 
Agreements on maintenance 

The spouses may make agreements on the obligation to maintain for the time after the divorce. An 

agreement that is entered into before the divorce becomes final and absolute must be notarially 

recorded. Section 127a also applies to an agreement that is recorded in matrimonial proceedings 

before the trial court. 
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Chapter 5 

End of the maintenance claim 

Section 1586 
Remarriage, establishment of a civil partnership or death of the person entitled 

(1) The claim to maintenance expires on the remarriage of, on the establishment of a civil partnership 

by or on the death of the person entitled. 

(2) Claims for performance or damages for non-performance for the past continue in effect. The same 

applies to the claim for the monthly payment due at the time of the remarriage, the establishment of a 

civil partnership or the death. 

Section 1586a 
Revival of the maintenance claim 

(1) Where a divorced spouse enters into a new marriage or civil partnership and where the marriage or 

civil partnership is then dissolved, he may demand maintenance under section 1570 from the former 

spouse if he has to care for or to bring up a child from the former marriage or civil partnership. 

(2) The spouse in the marriage dissolved later is liable before the spouse of the marriage dissolved 

earlier. 

Section 1586b 
Obligation not extinguished on death of the person obliged 

(1) On the death of the person obliged, the obligation to maintain passes to the heir as a liability of the 

estate. The restrictions under section 1581 do not apply. However, the heir is not liable beyond a sum 

that corresponds to the compulsory portion which would be due to the person entitled if the marriage 

had not been dissolved by divorce. 

(2) In the calculation of the compulsory portion, special elements by reason of the matrimonial property 

regime under which the divorced spouses lived are not taken into account. 

Subtitle 3 

Equalisation of pension rights 

Chapter 1 

Principle 

Section 1587 
Reference to the Pension Equalisation Act [Versorgungsausgleichsgesetz] 

In accordance with the Pension Equalisation Act, an equalisation takes place between the divorced 

spouses of rights existing in Germany or elsewhere, in particular of the statutory pensions insurance, 

from other standard security systems such as civil servants pensions or pensions of a professional 

group, from company pensions or from private old-age and invalidity pensions. 
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Chapter 2 

Equalisation of value of expectancies or prospects of a pension 

Section 1587a 
Claim for equalisation 

(1) The spouse who is the person obliged for equalisation purposes is the spouse with expectancies or 

prospects of a pension to be equalised which are of higher value. The entitled spouse has a right to 

half of the difference in value as equalisation. 

(2) In order to determine the difference in value, the following values are to be used as a basis: 

 1. In the case of a pension or pension expectancy arising from an employment relationship under 

public law or from an employment relationship with a claim to a pension under civil service law 

provisions or principles, the basis is to be the amount that would be the pension at the date when the 

divorce petition is first pending at court. In this calculation, the pensionable period of service worked 

until this date is increased by the time until retirement age (total period). The decisive value is the part 

of the pension that corresponds to the proportion of the pensionable period of service falling in the 

period of the marriage to the total period. Increases on the basis of accidents are disregarded. In this 

respect, the official emoluments of retired professors are equivalent to pensions and the provisions of 

civil service law on pensionable length of service apply with the necessary modifications. 

 2. In the case of pensions or pension expectancies from the statutory pension scheme, the 

calculation is to be based on the amount of the full old-age pension that would apply at the end of the 

period of the marriage on the basis of the pension credit points relating to the period of the marriage, 

without taking into account the accrual factor. 

 3. In the case of payments, expectancies or prospects of payments of an occupational pension 

plan,  

 a) if, on the date when the divorce petition is first pending at court, the time of employment 

continues, the basis is to be the part of the pension that corresponds to the proportion of the time of 

employment falling into the period of the marriage to the time from the beginning of the time of 

employment until the fixed retirement age provided in the pension terms; times equivalent to the time 

of employment are to be included; the pension is calculated on the basis of the amount that would 

result when the spouse reached the fixed retirement age provided in the pension terms if the bases of 

assessment at the date when the divorce petition is first pending at court were taken as the starting 

point; 
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b) if, before the date when the divorce petition is first pending at court, the time of employment has 

ended, the basis is to be the part of the pension acquired that corresponds to the proportion of the 

time of employment falling into the period of the marriage to the total time of employment; times 

equivalent to the time of employment are to be included. 

This does not apply to payments or expectancies of payments under an insurance relationship with an 

additional civil-service pension organisation; no. 4 letter c is to govern these. For expectancies or 

prospects of payments from the occupational pension plan that are not yet non-forfeitable at the date 

when the decree is pronounced, the provisions on contractual equalisation of pension rights apply. 

 4. In the case of other pensions or similar recurring payments that are intended to serve as a 

pension for old age or reduced earning capacity, or expectancies or prospects of these,  

 a) if the pension or payment is assessed on the basis of the duration of a creditable period, the 

basis is to be the amount of the payment that would follow from the creditable period falling in the 

period of the marriage if the pensionable event had occurred at the date when the divorce petition was 

first pending at court; 

 b) if the pension or payment is not assessed or not only assessed on the basis of the duration of 

a creditable period, nor under letter d, the basis is to be the partial amount of the full pension or 

payment under the pension terms that corresponds to the proportion of the time that falls into the 

period of the marriage that is to be taken into account in assessing this pension or payment to its 

expected total duration until the retirement age that qualifies for the payment of the pension; 

 c) if the pension or payment is assessed on the basis of a fraction of contributions paid, the basis 

is to be the amount that would be payable on the basis of the contributions made for the period of the 

marriage if, when the divorce petition is pending at court, the insured event had occurred; 

 d) if the pension or payment is assessed on the basis of the principles applying to statutory 

pension insurance, the basis is to be the partial amount of the old-age pension that would be payable 

when the divorce petition is first pending at court, which corresponds to the proportion of the years of 

coverage falling in the period of marriage to the total number of years of coverage to be taken into 

account. 

 5. In the case of pensions or pension expectancies on the basis of an insurance contract that 

was entered into to provide a pension for the insured,  

 a) if it is an insurance policy with a duty to pay premiums continuing beyond the date when the 

divorce petition is first pending at court, the basis is to be the amount of pension that the insurer would 

pay if the policy were first converted into a paid-up insurance policy, if the insured event had taken 

place at this date. If premiums for the period before the marriage have also been paid into the 

insurance policy, the pension amount is to be assessed at a correspondingly lower figure; 
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 b) if there is no duty to pay premiums continuing beyond the date when the divorce petition is first 

pending at court, the basis is to be the amount of pension that would be payable as a payment of the 

insurer if at this date the insured event had occurred. Letter a sentence 2 applies. 

(3) In the case of pension payments or expectancies or prospects of a pension under subsection (2) 

no. 4, the value of which does not rise in the same way or in almost the same way as the value of the 

expectancies named in subsection (2) nos. 1 and 2, and in the cases of section 2 no. 5 the following 

applies: 

 1. if the payments are made from cover fund or a comparable insurance reserve, the basis is to 

be the standard old-age pension that would be payable if the part of the cover fund built up during the 

marriage or the part of the insurance reserve falling into this period had been paid into the statutory 

pension insurance scheme as a contribution; 

 2. if the payments are not or not exclusively made from a cover fund or a comparable insurance 

reserve, the basis is to be the standard old-age pension that would be payable if the cash value of the 

part pension for the date when the divorce petition is first pending at court were assessed and were 

paid into the statutory pension scheme as a contribution. Detailed provisions on the assessment of the 

cash value are laid down by the federal government by statutory order with the approval of the Federal 

Council [Bundesrat]. 

(4) Payments of expectancies or prospects of payments of an occupational pension plan under 

subsection (2) no. 3 are governed by subsection (3) no. 2. 

(5) If the pension is not assessed by the valuation standards set out in the above subsections, the 

family court determines the pension to be equalised, applying the above provisions with the necessary 

modifications at its reasonably exercised discretion. 

(6) If a spouse is entitled to more than one pension expectancy in the meaning of subsection (2) no. 1, 

then to assess the value, the basis is to be the total pensions and related benefits arrived at after 

applying rules on suspension of benefits and the total pensionable length of service falling in the 

period of the marriage; an analogous procedure is to be followed if the pension, on account of 

periodical payments or a similar recurring payment, were subject to a term relating to the suspension 

or set-off of benefits. 

(7) For the purposes of evaluation under subsection (2), no account is taken of the fact that a 

qualifying period, minimum employment period, minimum insurance period or other requirements as to 

time that are essential for the pension have not yet been completed at the date when the divorce 

petition is first pending at court; subsection (2) no. 3 sentence 3 is unaffected. This does not apply to 

periods of time on which the pension based on minimum income is dependent in the statutory pension 

schemes. 
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(8) When the value is calculated, the supplementary allowances contained in a benefit, pension or 

payment that are only granted on the basis of an existing marriage, and children’s allowances and 

similar family-related elements are to be left from account. 

Section 1587b 
Transfer and establishment of pension expectancies by the family court 

(1) If a spouse, in the period of the marriage, has acquired pension expectancies in a statutory 

pension scheme in the meaning of section 1587a (2) no. 2 and if these exceed the expectancies in the 

meaning of section 1587a (2) no. 1 and 2 which the other spouse has acquired in the period of the 

marriage, the family court transfers to that spouse pension expectancies in the amount of half of the 

difference in value. The details are governed by the provisions on statutory pension schemes. 

(2) If, in the period of the marriage, a spouse acquired an expectancy in the meaning of section 1587a 

(2) no. 1 from a public-law corporation, institution or foundation, one of their associations including the 

central organisations or one of their joint associations, and if this expectancy, alone or together with a 

pension expectancy in the meaning of section 1587a (2) no. 2 exceeds the expectancies in the 

meaning of section 1587a (2) nos. 1 and 2 that the other spouse acquired in the period of the 

marriage, the family court establishes for the latter pension expectancies in a statutory pension 

scheme in the amount of half of the difference in value still remaining after the application of 

subsection (1). The details are governed by the provisions on statutory pension schemes. 

(3) To the extent that the equalisation is not to be undertaken under subsection (1) or 2, the spouse 

who is the person obliged must pay, as contributions to establish expectancies in a particular pension 

in a statutory pension scheme for the spouse entitled, the amount that is necessary in order to 

equalise the difference in value;*) 

. this applies only as long as the spouse entitled has not yet satisfied the requirements for an old-age 

pension from a statutory pension scheme. The details are governed by the provisions on statutory 

pension schemes. Pension expectancies to be transferred under subsection (1) or to be established 

under subsection (2) are to be included in the equalisation; by way of set-off, only one equalisation is 

to be made. 

(4) If the transfer or establishment of pension expectancies in the statutory pension schemes would 

probably not take effect to the advantage of the person entitled, or if the equalisation of pension rights 

in this form, in the circumstances of the case, would be uneconomical, the family court should, on the 

application of one party, make different arrangements; section 1587o (1) sentence 2 applies with the 

necessary modifications. 
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(5) The monthly amount of the pension expectancies in the statutory pension insurance schemes to be 

transferred under subsection (1) or to be established under subsections (2) and (3), together with the 

monthly amount of the pension expectancies already established in the statutory pension schemes of 

the spouse entitled to equalisation may not exceed the maximum amount set out in section 76 (2) 

sentence 3 of Book Six of the Social Security Code [Sozialgesetzbuch]. 

(6) When pension expectancies in the statutory pension insurance are transferred or established, the 

family court must order that the monthly amount of the pension expectancies to be transferred or to be 

established is to be converted into pension credit points. 

*)Note:  This half-sentence is void, by the judgment of the Federal Constitutional Court [Bundesverfassungsgericht] of 27 January 1983 (Federal 

Law Gazette [Bundesgesetzblatt] I p. 375) 

Section 1587c 
Restriction or end of equalisation 

There is no equalisation of pension rights 

 1. to the extent that claiming on the person obliged, taking into account the circumstances of 

both parties, in particular the acquisition of assets on both sides during the marriage or in connection 

with the divorce, would be grossly inequitable; here, the mere fact that circumstances led to the 

breakdown of the marriage does not mean that they may be taken into account; 

 2. to the extent that the person entitled, in expectation of the divorce or after the divorce, by acts 

or omissions, has brought about a situation where expectancies or prospects of a pension to which he 

is entitled and which were to be equalised under section 1587 (1) did not come into existence or 

ceased to exist; 

 3. to the extent that the person entitled, during the marriage, for a long period of time grossly 

violated his duty to contribute to the family maintenance. 

Section 1587d 
Suspension of the duty to establish pension expectancies 

(1) On the application of the person obliged, the family court may order that the duty under section 

1587b (3) is suspended as long as and to the extent that the person obliged would be inequitably 

burdened by the payment, and in particular would become incapable of maintaining himself 

appropriately and satisfying his statutory maintenance duties towards the divorced spouse and the 

persons entitled with equal priority with the divorced spouse. If the person obliged is in the position to 

pay instalments, the court must also lay down the amount of the instalment payments for which the 

person obliged is liable. 

(2) The family court may, on application, set aside or alter a final and absolute decision if the 

circumstances have substantially changed since the divorce. 
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Section 1587e 
Duty of information; extinction of claim to equalisation 

(1) The equalisation of pension rights under section 1587b is governed by section 1580 with the 

necessary modifications. 

(2) On the death of the person entitled, the equalisation claim expires. 

(3) The claim for payment of contributions (section 1587b (3)) also expires as soon as contractual 

equalisation of pension rights under section 1587g (1) sentence 2 may be demanded. 

(4) The equalisation claim does not expire on the death of the person obliged. It must be asserted 

against the heirs. 

Chapter 3 

Contractual equalisation of pension rights 

Section 1587f 
Requirements 

In the cases in which 

 1. the establishment of pension expectancies in a statutory pension scheme, with regard to the 

provision of section 1587b (3) sentence 1 second half-sentence, is not possible, 

 2. the transfer or establishment of pension expectancies in a statutory pension scheme, with 

regard to the provision of section 1587b (5), is excluded, 

 3. the spouse who is the person obliged has not made the payments to establish pension 

expectancies in a statutory insurance scheme imposed on him under section 1587b (3) sentence 1 

first half-sentence, 

 4. payments of an occupational pension plan on the basis of such expectancies or prospects are 

to be included in the equalisation which at the date when the decree was pronounced were not yet 

non-forfeitable, 

 5. the family court, under section 1587b (4), has made a ruling in the form of contractual 

equalisation of pension rights or the spouses, under section 1587o, have agreed on contractual 

equalisation of pension rights, 

the equalisation here takes place on the application of one spouse under the provisions of sections 

1587g to 1587n (contractual equalisation of pension rights). 
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Section 1587g 
Claim to payment of a pension 

(1) The spouse whose pension to be equalised exceeds that of the other spouse must make to the 

other spouse, as equalisation, periodical payments (an equalisation pension) in the amount of half of 

the excess amount in each case. The pension may be demanded only if both spouses have obtained 

a pension or if the spouse who is the person obliged has obtained a pension and the other spouse, by 

reason of illness or other infirmity or weakness of his physical or mental powers, will for a period 

whose end cannot be foreseen not be able to undertake gainful employment that is reasonable 

according to his training and skills or has reached the age of sixty-five. 

(2) For the determination of the pension to be equalised, section 1587a applies with the necessary 

modifications. If, since the date when the divorce petition was first pending at court, the value of a 

pension or an expectancy or prospect of a pension has changed, or if a pension or an expectancy or 

prospect of a pension that existed on the date when the divorce petition was first pending at court has 

ceased to exist, or if requirements of a pension have been satisfied that were not satisfied on the date 

when the divorce petition was first pending at court, this must be taken into account in addition. 

(3) Section 1587d (2) applies with the necessary modifications. 

Section 1587h 
Restriction or end of equalisation claim 

There is no equalisation claim under section 1587g 

 1. to the extent that the person entitled is able to pay the maintenance appropriate to his 

standard of living from his income and his assets and the granting of the equalisation of pension rights 

would be an inequitable hardship for the person obliged, taking into account the financial 

circumstances of both spouses; section 1577 (3) applies with the necessary modifications; 

 2. to the extent that the person entitled, in expectation of the divorce or after the divorce, by acts 

or omissions, has brought about a situation where a pension which would have to be equalised under 

section 1587 is not granted; 

 3. to the extent that the person entitled, during the marriage, for a long period of time grossly 

violated his duty to contribute to the family maintenance. 
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Section 1587i 
Assignment of pension claims 

(1) The person entitled may demand that the person obliged assign him, in the amount of the day-to-

day equalisation pension, pension rights included in the equalisation that have become payable or that 

become payable for the same period of time. 

(2) The effectiveness of the assignment to the spouse under subsection (1) does not prevent the 

exclusion of transferability and pledgeability of the claims. 

(3) Section 1587d (2) applies with the necessary modifications. 

Section 1587k 
Applicable provisions; extinction of claim to equalisation 

(1) The equalisation claim under section 1587g (1) sentence 1 is governed by sections 1580, 1585 (1) 

sentences 2 and 3 and section 1585b (2) and (3) with the necessary modifications. 

(2) The claim expires on the death of the person entitled; section 1586 (2) applies with the necessary 

modifications. To the extent that the claim expires under this provision, the claims assigned under 

section 1587i (1) pass to the person obliged. 

Section 1587l 
Claim to lump sum payment of future equalisation claims 

(1) A spouse may demand a lump sum payment from the other spouse for his future equalisation 

claims if the other spouse can reasonably be expected to make the payment with regard to his 

financial circumstances. 

(2) The amount of the lump sum payment is to be based on the current market value, determined 

under section 1587g (2), of the expectancies or prospects of both parties of a pension to be equalised. 

(3) The lump sum payment may be demanded only in the form of the payment of contributions to a 

statutory pension scheme or to a private life insurance or pensions insurance policy. If the lump sum 

payment in the form of the payment of contributions to a private life insurance or pensions insurance 

policy is chosen, the insurance contract must be entered into by the person entitled for himself for the 

event of death and reaching the age of sixty-five or a lower age and must provide that profit shares are 

applied to increase the insurance benefits. On application, the person obliged is to be permitted to pay 

in instalments to the extent that this is equitable in view of his financial circumstances. 

Section 1587m 
Extinction of the claim to a lump sum payment 

On the death of the person entitled, the claim to payment of the lump sum expires to the extent that 

the person obliged has not yet discharged it. 
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Section 1587n 
Set-off against maintenance claim 

Where the person entitled has been paid a lump sum under section 1587l, he must allow the amount 

that he would receive as equalisation of pension rights under section 1587g if the lump sum payment 

had not been made to be set off against a claim to maintenance against the divorced spouse. 

Chapter 4 

Agreements between the parties 

Section 1587o 
Agreements on the equalisation 

(1) In connection with the divorce, the spouses may make an agreement on the equalisation of 

expectancies or rights to a pension for old age or reduced earning capacity (section 1587). The 

agreement may not cause expectancies in a statutory pension scheme under section 1587b (1) or (2) 

to be established or transferred. 

(2) The agreement under subsection (1) must be notarially recorded. Section 127a applies with the 

necessary modifications. The agreement requires the approval of the family court. The approval 

should be refused only if, when the maintenance arrangement and the partitioning of assets are 

included, the agreed performance is obviously not suitable to provide security corresponding with the 

goal of the equalisation of pension rights for the person entitled or does not result in an equalisation 

between the spouses that is appropriate in nature and amount. 

Chapter 5 

Protection of the person obliged under the pension 

Section 1587p 
Payment to the person previously entitled 

If, by the final and absolute decision of the family court, pension expectancies in a statutory pension 

scheme have been transferred to the entitled spouse, the latter must permit to be asserted against him 

a payment to the person obliged spouse which the payer of the pension makes to the person obliged 

spouse before the end of the month following the month in which the decision was served on him. 
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Title 8 

Church duties 

Section 1588 

 (no heading) The church duties with regard to the marriage are not affected by the provisions of this 

division. 

Division 2 

Relationship 

Title 1 

General provisions 

Section 1589 
Relationship by blood 

(1) Persons one of whom is descended from the other are related lineally. Persons who are not related 

in direct line but who are descended from the same third person are related collaterally. The degree of 

relationship is determined by the number of intermediate births. 

(2) (repealed) 

Section 1590 
Relationship by marriage 

(1) The relatives of a spouse are related to the other spouse by marriage. The line and the degree of 

the relationship by marriage are determined according to the line and the degree of the intermediate 

relationship by blood. 

(2) Relationship by marriage continues even if the marriage by which it was created has been 

dissolved. 

Title 2 

Descent 

Section 1591 
Maternity 

The mother of a child is the woman who gave birth to it. 

Section 1592 
Paternity 

The father of a child is the man 

 1. who is married to the mother of the child at the date of the birth, 

2. who has acknowledged paternity or 

 3. whose paternity has been judicially established under section 1600d or section 182 (2) of the 

Act on the Procedure in Family Matters and in Matters of Non-contentious Jurisdiction [Gesetz über 

das Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen Gerichtsbarkeit]. 
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Section 1593 
Paternity in the case of dissolution of the marriage by death 

Section 1592 no. 1 applies with the necessary modifications if the marriage has been dissolved by 

death and within 300 days after the dissolution a child is born. If it is certain that the child was 

conceived more than 300 days before its birth, this period of time is conclusive. If a woman who has 

entered into a further marriage gives birth to a child that would be both the child of the former husband 

under sentences 1 and 2 and the child of the new husband under section 1592 no. 1, it is to be 

regarded only as the child of the new husband. If the paternity is challenged and if it is finally and non-

appealably established that the new husband is not the father of the child, then it is the child of the 

former husband. 

Section 1594 
Acknowledgement of paternity 

(1) The legal effects of acknowledgement may, to the extent that statute does not provide otherwise, 

be asserted only from the date on which the acknowledgement becomes effective. 

(2) An acknowledgement of paternity is not effective as long as the paternity of another man is in 

effect. 

(3) An acknowledgement subject to a condition or a stipulation as to time is ineffective. 

(4) The acknowledgement is admissible even before the birth of the child. 

Section 1595 
Need for approval of the acknowledgement 

(1) The acknowledgement requires the approval of the mother. 

(2) The acknowledgement also requires the approval of the child if the mother does not have parental 

custody in this respect. 

(3) The approval is governed by section 1594 (3) and (4) with the necessary modifications. 
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Section 1596 
Acknowledgement and approval in the case of lack of capacity to contract or limited capacity to 

contract 

(1) A person whose capacity to contract is limited may only acknowledge without a representative. The 

approval of the legal representative is required. For a person who has no capacity to contract, the 

legal representative may acknowledge, with the approval of the family court; if the legal representative 

is a custodian, approval of the custodianship court is necessary. The approval of the mother is 

governed by sentences 1 to 3 with the necessary modifications. 

(2) For a child that is incapable of contracting or is not yet fourteen years old, only the legal 

representative may approve the acknowledgement. Apart from this, a child that has limited capacity to 

contract can only give approval without a representative; this requires the approval of the legal 

representative. 

(3) A person of full age placed under care who is capable of contracting may only acknowledge or give 

approval without a representative; section 1903 is unaffected. 

(4) Acknowledgement and approval may not be declared by an authorised representative. 

Section 1597 
Formal requirements; revocation 

(1) Acknowledgement and approval must be notarially recorded. 

(2) Certified copies of the acknowledgement and of all declarations that are important for the 

effectiveness of the acknowledgement are to be sent to the father, the mother and the child, and to the 

registry of births, deaths and marriages. 

(3) The man may revoke the acknowledgement if it has not yet become effective one year after the 

recording. The revocation is governed by subsections (1) and (2) and section 1594 (3) and section 

1596 (1), (3) and (4) with the necessary modifications. 

Section 1598 
Ineffectiveness of acknowledgement, approval and revocation 

(1) Acknowledgement, approval and revocation are ineffective only if they do not satisfy the 

requirements of the above provisions. 

(2) Where, since the entry in a German register of civil status, five years have passed, the 

acknowledgement is effective, even if it does not satisfy the requirements of the above provisions. 
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Section 1598a 
Claim to consent to a genetic examination to clarify natural parentage 

(1) To clarify the natural parentage of the child, 

 1. the father may require mother and child, 

 2. the mother may require father and child, and 

 3. the child may require both parents 

to consent to a genetic paternity test and to acquiesce in the taking of a genetic sample appropriate for 

the test. The sample must be taken in compliance with the recognised principles of science. 

(2) On the application of a person entitled to clarify, the family court must substitute consent that has 

not been given and order acquiescence in the taking of a sample. 

(3) The court suspends the proceeds if and as long as the clarification of the natural parentage would 

result in a considerable adverse effect on the best interests of the minor child which would be 

unreasonable for the child even taking into account the concerns of the person entitled to clarify. 

(4) A person who has consented to a genetic paternity test and has given a genetic sample may 

require the person entitled to clarify who has had a paternity test made to permit inspection of the 

genetic paternity test report or to provide a copy. The family court decides disputes arising from the 

claim under sentence 1. 

Section 1599 
Non-existence of paternity 

(1) Section 1592 nos. 1 and 2 and section 1593 do not apply if, by reason of contestation, it has been 

finally and non-appealably established that the man is not the father of the child. 

(2) Section 1592 no. 1 and section 1593 also do not apply if the child is born after a divorce petition is 

pending at court and a third person, at the latest before the end of one year after the decree granting 

the divorce petition has become final and absolute, acknowledges paternity; section 1594 (2) does not 

apply. In addition to the declarations necessary under sections 1595 and 1596, the acknowledgement 

requires the approval of the man who is married to the mother at the date of the birth; this approval is 

governed by section 1594 (3) and (4), section 1596 (1) sentences 1 to 3, (3) and (4), section 1597 (1) 

and (2) and section 1598 (1) with the necessary modifications. The acknowledgement becomes 

effective at the earliest when the decree granting the petition for divorce becomes final and absolute. 
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Section 1600 
Persons entitled to contest 

(1) The following are entitled to contest the paternity: 

 1. the man whose paternity exists under section 1592 nos. 1 and 2 and section 1593, 

 2. the man who declares in lieu of an oath that he had sexual intercourse with the mother of the 

child during the period of conception, 

 3. the mother, 

 4. the child and 

 5. the competent authority (authority entitled to contest paternity) in the cases of section 1592 no. 

2. 

(2) The contestation under subsection (1) no. 2 requires that there be no social and family relationship 

between the child and its father in the meaning of subsection (1) no. 1, nor was there a social and 

family relationship at the date of his death, and that the person contesting is the natural father of the 

child. 

(3) The contestation under subsection (1) no. 5 requires that there be no social and family relationship 

between the child and the person acknowledging, nor was there a social and family relationship at the 

date of the acknowledgment or of his death and the recognition satisfies legal requirements for the 

permitted entry or the permitted residence of the child or of a parent. 

(4) A social and family relationship under subsections 2 and 3 exists if the father, in the meaning of 

subsection (1) no. 1, has or had actual responsibility for the child at the relevant point of time. There is 

as a rule an assumption of actual responsibility if the father in the meaning of subsection (1) no. 1 is 

married to the mother of the child or lived together with the child for a long period in domestic 

community. 

(5) If the child, with the consent of the man and the mother, was conceived by means of artificial 

insemination by sperm donation from a third person, the contestation of paternity by the man or the 

mother is excluded. 

(6) The Land governments are authorised to specify the public authorities under subsection (1) no. 5 

by statutory order. The Land governments may transfer this authorisation by statutory order to the 

competent supreme Land authorities. If the public authority does not have local jurisdiction under 

these provisions, the jurisdiction is determined by the seat of the court that is competent for the action. 
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Section 1600a 
Personal contestation; contestation in the case of lack of capacity to contract or limited capacity to 

contract 

(1) The contestation may not be made through an authorised representative. 

(2) The persons entitled to contest in the meaning of section 1600 (1) nos. 1 to 3 may contest the 

paternity only without a representative. This also applies if they have limited capacity to contract; they 

do not need the approval of their legal representatives for this. If they have no capacity to contract, 

only their legal representative may contest. 

(3) For a child that is incapable of contracting or has limited capacity to contract, only the legal 

representative may contest. 

(4) The contestation through the legal representative is admissible only if it serves the best interests of 

the person represented. 

(5) A person of full age placed under care who is capable of contracting may contest the paternity only 

without a representative. 

Section 1600b 
Contestation periods 

(1) The paternity may be contested at court within two years. The period commences on the date on 

which the person entitled learns of the circumstances that argue against the paternity; the existence of 

a social and family relationship in the meaning of section 1600 (2) first alternative does not prevent the 

period from running. 

(1a) In the case of section 1600 subsection (1) no. 5, the paternity may be contested in court within 

one year. The period commences when the public authority entitled to contest paternity obtains 

knowledge of the fact that justify the assumption that the requirements for its right to contest are 

satisfied. The contestation is excluded at the latest after the expiry of five years after the 

acknowledgement of paternity for a child born in the Federal territory; failing this, at the latest five 

years after the entry into the country of the child. 

(2) The period does not commence before the birth of the child, nor before the acknowledgement has 

become effective. In the cases of section 1593 sentence 4, the period does not begin before the 

finality and non-appealability of the decision finding that the new husband of the mother is not the 

father of the child. 

(3) If the legal representative of a minor child did not contest the paternity in good time, the child may 

contest it itself after it has reached the age of majority. In this case, the period does not begin before 

the minor becomes of full age, nor before the date on which the child learns of the circumstances that 

argue against the paternity. 
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(4) If the legal representative of a person incapable of contracting did not contest the paternity in good 

time, the person entitled to contest may himself contest after the lack of capacity to contract comes to 

an end. Subsection (3) sentence 2 applies with the necessary modifications. 

(5) The period is suspended by the commencement of proceedings under section 1598a subsection 

(2); section 204 subsection (2) applies with the necessary modifications. The period is also suspended 

as long as the person entitled to contest is unlawfully prevented from contestation by threat. Apart 

from this, sections 206 and 210 apply with the necessary modifications. 

(6) If the child obtains knowledge of circumstances on the basis of which the consequences of the 

paternity are unreasonable for it, the period of subsection (1) sentence 1 commences again for the 

child on this date. 

Section 1600c 
Presumption of paternity in contestation proceedings 

(1) In the proceedings to contest the paternity, it is presumed that the child is the descendant of the 

man whose paternity exists under section 1592 nos. 1 and 2 and section 1593. 

(2) The presumption under subsection (1) does not apply if the man who has acknowledged paternity 

contests the paternity and his acknowledgement suffers from a defect in the intention under section 

119 (1) and section 123; in this case, section 1600d (2) and (3) apply with the necessary 

modifications. 

Section 1600d 
Court determination of paternity 

(1) If there is no paternity under section 1592 nos. 1 and 2 and section 1593, the paternity must be 

determined by the court. 

(2) In the proceedings for court determination of paternity, it is presumed that the father is the man 

who had sexual intercourse with the mother in the period of conception. The presumption does not 

apply if there are serious doubts as to the paternity. 

(3) The period of conception is deemed to be the time from the 300th to the 181st day before the birth 

of the child, including both the 300th and the 181st days. If it is certain that the child was conceived 

outside the period of sentence 1, this deviating period of time is deemed to be the period of 

conception. 

(4) The legal effects of paternity may, to the extent that statute does not provide otherwise, be 

asserted only from the date on which they are established. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 425 of 605 

Section 1600e 
Jurisdiction of the family court; right of action and answerability as the proper party 

(1) The family court decides on the determination or contestation of paternity 

 1. upon an action of the man against the child, 

 2. upon an action of the mother or the child against the man, 

 3. in the case of contestation under section 1600 subsection (1) no. 2 upon an action against the 

child and the father in the meaning of section 1600 subsection (1) no. 1 or 

 4. in the case of contestation under section 1600 subsection (1) no. 5 upon an action against the 

child and the father in the meaning of section 1592 no. 2. 

If a person against whom the action would have to be directed in the case of contestation under 

section 1600 (1) no. 2 or 5 is deceased, the action is to be directed only against the other person. 

(2) If the persons against whom the action would have to be directed are deceased, the family court 

decides on the application of the person or the public authority that would be entitled to take action 

under subsection (1). 
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Title 3 

Obligation to maintain 

Subtitle 1 

General provisions 

Section 1601 
Persons with an obligation to maintain 

Lineal relatives are under an obligation to maintain each other. 

Section 1602 
Indigence 

(1) Only a person who is incapable of maintaining himself is entitled to maintenance. 

(2) A minor unmarried child may demand from its parents, even if it has assets, the payment of 

maintenance to the extent that the income of its assets and the income of its work are not sufficient for 

maintenance. 

Section 1603 
Ability to pay 

(1) A person who, taking into account his other duties, is unable, without endangering his reasonable 

maintenance, to pay maintenance has no obligation to maintain. 

(2) If parents are in this situation, they are obliged to their minor unmarried children to use all available 

funds equally for their maintenance and the maintenance of the children. Unmarried children of full 

age are equivalent to the minor unmarried children, until these reach the age of twenty-one, as long as 

they live in the household of the parents or of one parent and are in general education. This obligation 

does not arise if another relative with an obligation to maintain is available; nor does it arise with 

regard to a child whose maintenance can be paid from its basic assets. 

Section 1604 
Influence of the matrimonial property regime 

Where the person with an obligation to maintain lives under the matrimonial property regime of 

community of property, his obligation to maintain towards relatives is determined as if the marital 

property belonged to him. Where both persons living under the matrimonial property regime of 

community of property have indigent relatives, the maintenance is to be paid from the marital property 

as if the indigent relatives had the relationship to both persons with an obligation to maintain on which 

the obligation to maintain of the person obliged is based. 
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Section 1605 
Duty of information 

(1) Lineal relatives are obliged to each other, on request, to supply information on their income and 

their assets, to the extent that this is necessary to establish a maintenance claim or a maintenance 

obligation. On the amount of the income, on request, supporting documents, in particular certificates 

from the employer, must be submitted. Sections 260 and 261 apply with the necessary modifications. 

(2) Before the end of a two-year period, information may be demanded again only if it is credibly 

established that the person with a duty to give information later acquired a substantially higher income 

or further assets. 

Section 1606 
Order of priority of more than one person obliged 

(1) The descendants are obliged to provide maintenance before the ascendants. 

(2) Among the descendants and among the ascendants, the closer relatives are liable before the more 

distant relatives. 

(3) More than one equally close relative are liable on a pro rata basis on the basis of their earnings 

and property situation. The parent who is caring for a minor unmarried child fulfils his obligation to 

contribute to the maintenance of the child as a rule in the care and upbringing of the child. 

Section 1607 
Substituted liability and statutory passing of claim 

(1) To the extent that a relative, on the basis of section 1603, has no obligation to maintain, the 

relative liable after him must pay maintenance. 

(2) The same applies if the prosecution of rights against a relative within the country is excluded or 

substantially more difficult. The claim against such a relative, to the extent that another relative obliged 

under subsection (1) pays the maintenance, passes to the latter. 

(3) The maintenance claim of a child against a parent, to the extent that, subject to the requirements of 

subsection (2) sentence 1, another relative who is not liable for maintenance, or the spouse of the 

other parent, pays maintenance in place of the parent, passes to the latter. Sentence 1 applies with 

the necessary modifications if a third person pays the child maintenance as father. 

(4) The passing of the maintenance claim may not be asserted to the disadvantage of the person 

entitled to maintenance. 
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Section 1608 
Liability of the spouse or civil partner 

(1) The spouse of an indigent person is liable before that person’s relatives. However, to the extent 

that the spouse, taking into account his other duties, is unable, without endangering his reasonable 

maintenance, to pay maintenance, the relatives are liable before the spouse. Section 1607 (2) and (4) 

applies with the necessary modifications. The civil partner of the indigent person is liable in the same 

way as a spouse. 

(2) (repealed) 

Section 1609 
Priority of more than person entitled to maintenance 

If there is more than one person entitled to maintenance and if the person liable for maintenance is 

unable to pay maintenance to all, the following order of priority applies: 

 1. minor unmarried children and children in the meaning of section 1603 (2) sentence 2, 

 2. parents who are entitled to maintenance for the care of a child, or would be so entitled in the 

case of a divorce, and spouses and divorced spouses in the case of a long marriage; if it is determined 

that the marriage was long, account must also be taken of disadvantages in the meaning of section 

1578b (1) sentences 2 and 3, 

 3. spouses and divorced spouses who do not fall under no. 2, 

 4. children who do not fall under no. 1, 

 5. grandchildren and more distant descendants, 

 6. parents, 

 7. further ascendants; among these, the more closely related take precedence over the more 

distantly related. 

Section 1610 
Amount of maintenance 

(1) The amount of maintenance to be paid is determined according to the position in life of the indigent 

person (appropriate maintenance). 

(2) The maintenance includes all the necessities of life, including the costs of appropriate training for 

an occupation, and in the case of a person needing education, also the costs of education. 

Section 1610a 
Presumption of cover in the case of additional expenditure resulting from injury 

If social security benefits are claimed for outlays as the result of injury to body or health, then when a 

maintenance claim is determined, it is presumed that the costs of the outlays are not less than the 

amount of these social security benefits. 
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Section 1611 
Restriction or end of obligation 

(1) If the person entitled to maintenance has become indigent as a result of his moral fault, if he has 

grossly neglected his own obligation to maintain towards the person liable for maintenance or 

intentionally committed severe misconduct against the person liable for maintenance or a close 

relative of the person liable for maintenance, the person liable for maintenance need pay a 

contribution to maintenance only in the amount that is equitable. The obligation lapses completely if it 

would be grossly inequitable for the person liable for maintenance to be claimed on. 

(2) The provisions of subsection (1) do not apply to the obligation of parents to maintain their minor 

unmarried children. 

(3) The indigent person may not, by reason of a restriction of his claim arising under these provisions, 

claim on other persons liable for maintenance. 

Section 1612 
Nature of maintenance payment 

(1) The maintenance is to be rendered by making periodical payments. The person liable for 

maintenance may demand that he be paid the maintenance in another form if special reasons justify 

this. 

(2) If parents are obliged to pay maintenance to an unmarried child, they may determine in what form 

and for what period in advance the maintenance is to be paid, provided the necessary account is 

taken of the concerns of the child. If the child is a minor, a parent who does not have care for the 

person of the child may make a determination only for the time in which the child is taken into the 

household of the parent. 

(3) Periodical payments must be paid monthly in advance. The person obliged owes the full monthly 

amount even if the person entitled dies in the course of the month. 
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Section 1612a 
Minimum maintenance of minor children 

(1) A minor child may demand from one parent, with whom it does not live together in one household, 

maintenance as a percentage of the applicable minimum maintenance. The minimum maintenance is 

based on the double tax allowance for the material subsistence level of a child (child allowance) under 

section 32 (6) sentence 1 of the Income Tax Act [Einkommensteuergesetz]. The monthly rate, 

depending on the age of the child, is 

 1. for the time until the child reaches the age of six (first age bracket) 87 per cent, 

 2. for the time from the age of seven until the child reaches the age of twelve (second age 

bracket) 100 per cent and 

 3. for the time from the age of thirteen on (third age bracket) 117 per cent 

of a twelfth of the double child allowance. 

(2) The percentage must be limited to one decimal place; every further decimal place resulting is not 

taken into account. The amount resulting from the calculation of the maintenance is to be rounded up 

to whole euros. 

(3) The maintenance of a higher age bracket applies from the beginning of the month in which the 

child reaches the relevant age. 

(4) and (5) (repealed) 

Section 1612b 
Meeting cash requirements through child benefit 

(1) The child benefit for the child is to be used to meet its cash requirements as follows: 

 1. half of the child benefit if one parent performs his obligation to maintain by caring for the child 

(section 1606 (3) sentence 2); 

 2. in all other cases, the complete child benefit. 

To this extent, it reduces the cash requirements of the child. 

(2) If the child benefit is increased to take account of a child that is not a child of both spouses, it is, in 

the amount of the increase, not to be taken into account as reducing the requirements. 

Section 1612c 
Set-off of other child-related payments 

Section 1612b applies with the necessary modifications for regularly recurring child-related payments 

to the extent that they exclude the claim for child benefit. 
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Section 1613 
Maintenance for the past 

(1) For the past, the person entitled may claim performance or damages for non-performance only 

from the date on which the person obliged, for the purpose of asserting the maintenance claim, was 

requested to provide information on his income and his assets, on which the person obliged was in 

default or on which the maintenance claim became pending at court. The maintenance is owed from 

the first of the month in which the events referred to fall if the maintenance claim existed in principle on 

this date. 

(2) The person entitled may demand performance for the past without the restriction of subsection (1) 

1. by reason of an irregular exceptionally high need (special need); after the end of a one-year period 

since it arose, this claim may be asserted only if the person obliged is first in default or the claim has 

become pending at court; 

 2. for the period in which he  

 a) for legal reasons or 

 b) for factual reasons which fall into the area of responsibility of the person liable for 

maintenance, 

was prevented from asserting the maintenance claim. 

(3) In the cases of subsection (2) no. 2, performance may not be demanded, may be demanded only 

in instalments or may be demanded only at a later date to the extent that full or immediate 

performance would be an inequitable hardship for the person obliged. This also applies to the extent 

that a third person demands compensation from the person obliged because he has paid maintenance 

in place of the person obliged. 

Section 1614 
Waiver of maintenance claim; advance performance 

(1) Maintenance may not be waived for the future. 

(2) Advance performance releases the person obliged, in the case where the person entitled becomes 

indigent again, only for the period of time laid down in section 760 (2) or, if he himself was to 

determine the period of time, for a period of time that is appropriate in the circumstances. 
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Section 1615 
Extinction of the maintenance claim 

(1) The maintenance claim expires on the death of the person entitled or of the person obliged, to the 

extent that it is not directed at performance or damages for nonperformance for the past or at such 

performance to be made in advance as is due at the time of the death of the person entitled or of the 

person obliged. 

(2) In the case of the death of the person entitled, the person obliged bears the costs of the funeral to 

the extent that payment for it cannot be obtained from the heir. 

Subtitle 2 

Special provisions for the child and its parents who are not married to each other 

Section 1615a 
Applicable provisions 

If there is no paternity under section 1592 no. 1 and section 1593 for a child and if the parents also did 

not conceive the child during their marriage or enter into marriage with each other after its birth, the 

general provisions of law apply to the extent that the following provisions do not state otherwise. 

Sections 1615b to 1615k 

(repealed) 

Section 1615l 
Maintenance claim of mother and father by reason of the birth 

(1) The father must pay the mother maintenance for a period of six weeks before and eight weeks 

after the birth of the child. This also applies to the costs that arise as a result of the pregnancy or the 

delivery outside this period. 

(2) To the extent that the mother is not engaged in gainful employment because as a result of the 

pregnancy or of an illness caused by the pregnancy or the delivery she is incapable of doing so, the 

father is obliged to pay her maintenance for a period exceeding the period set out in subsection (1) 

sentence 1. The same applies to the extent that the mother cannot be expected to be engaged in 

gainful employment by reason of the care or upbringing of the child. The obligation to maintain begins 

at the earliest four months before the birth and continues for at least three years after the birth. It is 

extended, as long as and to the extent that this is equitable. Here, particular account is to be taken of 

the concerns of the child and the existing possibilities of childcare. 
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(3) The provisions of the obligation to maintain between relatives apply with the necessary 

modifications. The obligation of the father takes precedence over the obligation of the relatives of the 

mother. Section 1613 (2) applies with the necessary modifications. The claim does not expire on the 

death of the father. 

(4) If the father cares for the child, he has the claim under subsection (2) sentence 2 against the 

mother. In this case, subsection (3) applies with the necessary modifications. 

Section 1615m 
Funeral costs for the mother 

If the mother dies as a result of the pregnancy or the delivery, the father bears the costs of the funeral 

to the extent that payment for it cannot be obtained from the heir of the mother. 

Section 1615n 
No expiry on the death of the father or stillbirth 

The claims under sections 1615l and 1615m exist even if the father dies before the birth of the child or 

if the child is stillborn. In the case of a miscarriage, the provisions of sections 1615l and 1615m apply 

with the necessary modifications. 

Section 1615o 

(repealed) 
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Title 4 

Legal relationship between the parents and the child in general 

Section 1616 
Birth name in the case of parents with family name 

The child receives the family name of its parents as its birth name. 

Section 1617 
Birth name in the case of parents without family name and with joint parental custody 

(1) If the parents have no family name and if they have joint parental custody, then, by declaration to 

the registry of births, deaths and marriages, they designate the name that the father or the mother has 

at the time of the declaration as the birth name of the child. A declaration made after the recording of 

the birth must be notarially certified. The designation made by the parents also applies for their further 

children. 

(2) If, within one month after the birth of the child, the parents make no designation, the family court 

transfers the right of designation to one parent. Subsection (1) applies with the necessary 

modifications. The court may impose a period of time on the parent for the exercise of the right of 

designation. If, after the period has ended, the right of designation has not been exercised, the child 

receives the name of the parent to whom the right of designation was transferred. 

(3) Where a child is not born on domestic territory, the court transfers to one parent the right of 

designation under subsection (2) only if a parent or the child applied for this or the entry of the name of 

the child in a German registry of civil status or in an official German identity document is necessary. 

Section 1617a 
Birth name in the case of parents without family name and with sole parental custody 

(1) If the parents have no family name and if only one of them has parental custody, the child receives 

the name that this parent has at the date of the birth of the child. 

(2) The parent who has the sole parental custody for an unmarried child may, by declaration to the 

registry of births, deaths and marriages, give the child the name of the other parent. The giving of the 

name is subject to the consent of the other parent and, if the child has reached the age of five, also 

the consent of the child. The declarations must be notarially certified. The consent of the child is 

governed by section 1617c (1) with the necessary modifications. 
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Section 1617b 
Name in the case of subsequent joint parental custody or ostensible paternity 

(1) If joint parental custody begins only when the child already has a name, the name of the child may 

be newly designated within three months after the beginning of the joint parental custody. If one 

parent, at the date when the joint parental custody begins, does not have his habitual residence on 

domestic territory, the period does not end before the end of a one-month period after his return to 

domestic territory. Where the child has reached the age of five, the designation is effective only if the 

child agrees with the designation. Section 1617 (1) and section 1617c (1) sentences 2 and 3 and (3) 

apply with the necessary modifications. 

(2) Where it is finally and non-appealably established that a man whose family name has become the 

birth name of the child is not the father of the child, the child, on its application or, if the child has not 

yet reached the age of five, also on the application of the man, receives as birth name the name that 

the mother has at the date of the birth of the child. The application is made by declaration to the 

registry of births, deaths and marriages, which must be notarially certified. The application of the child 

is governed by section 1617c (1) sentences 2 and 3 with the necessary modifications. 

Section 1617c 
Name in the case of change of name by the parents 

(1) Where the parents designate a family name after the child has reached the age of five, the family 

name is also the birth name of the child only if the child agrees with the naming. A child with limited 

capacity to contract that has reached the age of fourteen may make the declaration only without a 

representative; the approval of its legal representative is necessary for this. The declaration must be 

made to the registry of births, deaths and marriages; it must be notarially certified. 

(2) Subsection (1) applies with the necessary modifications 

 1. if the family name, which has become the birth name of a child, is changed or 

2. if, in the cases of sections 1617, 1617a and 1617b, the family name of a parent, which has 

become the birth name of a child, is changed in a different way than through marriage or entering into 

a civil partnership. 

(3) A change of the birth name only affects the family name or the civil partnership name of the child if 

the spouse or civil partner also agrees with the change of name; subsection (1) sentence 3 applies 

with the necessary modifications. 
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Section 1618 
Bringing child under family name 

The parent who has the parental custody for an unmarried child alone or jointly with the other parent 

and his spouse who is not a parent of the child may, by declaration to the registry of births, deaths and 

marriages, give their family name to the child that they have taken into their joint household. They may 

also attach this name in front of or after the name of the child at the date of the declaration; a family 

name attached earlier in front or after under half-sentence 1 lapses. Giving the name or attaching it in 

front or after requires the consent of the other parent where he has parental custody jointly with the 

parent giving the name or the child has his name and, if the child has reached the age of five, also the 

consent of the child. The family court may substitute the consent of the other parent if the giving of the 

name or attaching it before or after is necessary for the best interests of the child. The declarations 

must be notarially certified. Section 1617c applies with the necessary modifications. 

Section 1618a 
Duty of assistance and respect 

Parents and children owe each other assistance and respect. 

Section 1619 
Services in house and business 

As long as the child belongs to the household of its parents and is brought up or maintained by its 

parents, it has a duty to perform services for its parents in their household and business in a manner 

appropriate for its strength and its position in life. 

Section 1620 
Outlays of the child for the household of its parents 

If a child of full age belonging to the household of the parents, in order to pay the costs of the 

household, makes an outlay from its assets, or if it gives the parents something from its assets for this 

purpose, then in case of doubt it is to be presumed that there is no intention to demand compensation. 

Sections 1621 - 1623 

(repealed) 
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Section 1624 
Advancement from the parental assets 

(1) Whatever is given to a child by its father or its mother with regard to its marriage or to attaining an 

independent position in life to establish or to maintain a household or a position in life (advancement) 

is deemed to be a donation, even if there is no duty, only to the extent that the advancement exceeds 

the degree appropriate to the circumstances, in particular the financial circumstances of the father or 

the mother. 

(2) The duty of the person giving the advancement to give a warranty that there is no error in law or 

material defect is governed, even to the extent that the advancement is not deemed to be a donation, 

by the provisions applying to the warranty duty of the donor. 

Section 1625 
Advancement from the assets of the child 

If the father gives an advancement to a child whose assets by reason of parental custody, 

guardianship or custodianship are subject to the management of the father, then in case of doubt it is 

to be presumed that he gives it from these assets. This provision applies to the mother with the 

necessary modifications. 

Title 5 

Parental custody 

Section 1626 
Parental custody, principles 

(1) The parents have the duty and the right to care for the minor child (parental custody). The parental 

custody includes the care for the person of the child (care for the person of the child) and the property 

of the child (care for the property of the child). 

(2) In the care and upbringing of the child, the parents take account of the growing ability and the 

growing need of the child for independent responsible action. They discuss questions of parental 

custody with the child to the extent that, in accordance with the stage of development of the child, it is 

advisable, and they seek agreement. 

(3) The best interests of the child as a general rule include contact with both parents. The same 

applies to contact with other persons to whom the child has ties, if maintaining these ties is beneficial 

for its development. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 438 of 605 

Section 1626a 
Parental custody of parents who are not married to each other; declarations of parental custody 

(1) Where the parents, at the date of the birth of the child, are not married to each other, they have 

joint parental custody if they 

 1. declare that they wish to take on parental custody jointly (declarations of parental custody), or 

 2. marry each other. 

(2) Apart from this, the mother has the parental custody. 

Section 1626b 
Special requirements for the effectiveness of the declaration of parental custody 

(1) A declaration of parental custody subject to a condition or a stipulation as to time is ineffective. 

(2) The declaration of parental custody may be made even before the birth of the child. 

(3) A declaration of parental custody is ineffective to the extent that a court decision on parental 

custody under sections 1671 and 1672 has been made or such a decision has been altered under 

section 1696 (1). 

Section 1626c 
Declaring in person; parent with limited capacity to contract 

(1) The parents may make the declarations of parental custody only without a representative. 

(2) The declaration of parental custody of a parent with limited capacity to contract is subject to the 

approval of his legal representative. The approval may only be given by the legal representative 

without a representative; section 1626b (1) and (2) applies with the necessary modifications. The 

family court must substitute the approval on the application of the parent with limited capacity to 

contract if the declaration of parental custody does not conflict with the welfare of this parent. 

Section 1626d 
Form; duty of notification 

(1) Declarations of parental custody and approvals must be notarially recorded. 

(2) The reporting agency without undue delay notifies the making of declarations of parental custody 

and approvals, stating the date of birth and place of birth of the child and the name that the child had 

at the time when its birth was recorded to the youth welfare office competent under section 87c (6) 

sentence 2 of Book Eight of the Social Security Code [Sozialgesetzbuch] for the purpose of giving 

information under section 58a of Book Eight of the Social Security Code [Sozialgesetzbuch]. 

Section 1626e 
Ineffectiveness 

Declarations of parental custody are ineffective only if they do not satisfy the requirements of the 

above provisions. 
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Section 1627 
Exercise of parental custody 

The parents must exercise the parental custody on their own responsibility and in mutual agreement 

for the best interests of the child. In the case of differences of opinion, they must attempt to agree. 

Section 1628 
Court decision in the case of differences of opinion between the parents 

If the parents, in a single matter or in a particular kind of matter of parental custody the arrangements 

for which are of substantial importance for the child, cannot agree, the family court, on the application 

of a parent, may transfer the decision to one parent. The transfer may be subject to limitations or 

conditions. 

Section 1629 
Representation of the child 

(1) Parental custody includes the representation of the child. The parents represent the child jointly; 

where a declaration of intention is to be made to the child, it is sufficient if it is made to one parent. 

One parent represents the child alone, to the extent that he exercises parental custody alone or the 

decision has been transferred to him under section 1628. In the case of imminent danger, each parent 

is entitled to undertake all legal act that are necessary for the best interests of the child; the other 

parent is to be informed without undue delay. 

(2) The father and the mother may not represent the child to the extent that under section 1795 a 

guardian is excluded from the representation of the child. If the parental custody for a child is held by 

the parents jointly, then the parent in whose charge the child is may assert maintenance claims of the 

child against the other parent. The family court may deprive the father and the mother under section 

1796 of the representation; this does not apply to the determination of paternity. 

(2a) The father and the mother may not represent the child in court proceedings under section 1598a 

(2). 

(3) If the parents of the child are married to each other, then one parent, as long as the parents live 

apart or a matrimonial matter is pending at court between them, may assert maintenance claims of the 

child against the other parent only in his own name. A court decision obtained by one parent and a 

court settlement entered into between the parents also take effect for and against the child. 
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Section 1629a 
Restriction of liability of minors 

(1) The liability for obligations that the parents, as part of their statutory power of agency, or other 

persons entitled to represent, as part of their power of agency, have created with effect for the child by 

legal transaction or another action, or that have arisen on the basis of an acquisition as a result of 

death that occurred during the minority, is restricted to the inventory of the assets of the child that are 

in existence when the child reaches the age of majority; the same applies to obligations arising from 

legal transactions that the minor under sections 107 and 108 or section 111 entered into with the 

approval of his parents or for obligations arising from legal transactions for which the parents received 

the approval of the family court. If the minor who is now of full age relies on the restriction of liability, 

the provisions of sections 1990 and 1991 for the liability of the heir apply with the necessary 

modifications. 

(2) Subsection (1) does not apply to obligations from the independent operation of a trade or business 

to the extent that the minor was entitled to do this under section 112, and for obligations from legal 

transactions that served solely the satisfaction of his personal needs. 

(3) The rights of the creditors against co-debtors and those who are jointly liable and their rights 

arising from a security created for the claim or from a priority notice securing its creation are not 

affected by subsection (1). 

(4) If a member of a community of heirs or an association of persons does not within three months 

after the minor reaches full age demand the partitioning of the estate or the termination of the 

association, then in case of doubt it is to be assumed that the obligation arising from such a 

relationship arose after the minor reached full age; similar provisions apply to the proprietor of a 

trading business who has reached full age and who does not terminate this within three months after 

reaching full age. Under the preconditions set out in sentence 1, it is also presumed that the present 

assets of the person who has reached full age were already in existence when he reached full age. 
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Section 1630 
Parental custody in the case of appointment of a curator or of foster care 

(1) The parental custody does not extend to matters of the child for which a curator has been 

appointed. 

(2) Where the care for the person of the child or the care for the property of the child is the 

responsibility of a curator, then the family court decides, if the parents and the curator cannot agree in 

a matter that relates to both the person and the property of the child. 

(3) If the parents place the child in foster care for a long period of time, the family court, on the 

application of the parents or of the foster carer, may transfer matters of parental custody to the foster 

carer. For the transfer on the application of the foster carer, the approval of the parents is required. In 

the scope of the transfer, the foster carer has the rights and duties of a curator. 

Section 1631 
Contents and limits of care for the person of the child 

(1) The care for the person of the child includes without limitation the duty and the right to care for, 

bring up and supervise the child and to specify its abode. 

(2) Children have a right to non-violent upbringing. Physical punishments, psychological injuries and 

other degrading measures are inadmissible. 

(3) The family court is to support the parents, on application, in exercising care for the person of the 

child in suitable cases. 

Section 1631a 
Training and occupation 

In matters of training and of occupation, the parents take account in particular of the aptitude and 

inclination of the child. If there are doubts, the advice of a teacher or of another suitable person should 

be obtained. 

Section 1631b 
Accommodation associated with deprivation of liberty 

Accommodation for the child that is associated with deprivation of liberty requires the approval of the 

family court. Accommodation is permissible if it is necessary in the childs best interests, in particular in 

order to avert a danger to the child himself or to a third-party and the danger cannot be remedied by 

other means, including via other public assistance. Without approval, accommodation is only 

permissible if delay entails risk; the approval must thereafter be obtained without undue delay. 

Section 1631c 
Prohibition of sterilisation 

The parents may not consent to a sterilisation of the child. Nor can the child itself consent to the 

sterilisation. Section 1909 does not apply. 
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Section 1632 
Surrender of the child; determination of contact; order that child remains in foster care 

(1) The care for the person of the child includes the right to require surrender of the child from every 

person who is unlawfully withholding it from the parents or from one parent. 

(2) The care for the person of the child also includes the right to determine contact for the child, even 

with effect for and against third parties. 

(3) Disputes that relate to a matter under subsection (1) or 2 are decided by the family court on the 

application of a parent. 

(4) Where the child has lived in foster care for a long period of time, and where the parents want to 

remove the child from the foster carer, the family court may, of its own motion or on the application of 

the foster carer, order that the child remains with the foster carer, if and as long as the best interests of 

the child would be endangered by the removal. 

Section 1633 
Care for the person of the child in the case of a married minor 

The care for the person of a minor child that is or was married is restricted to representation in the 

personal matters. 

Sections 1634 - 1637 

(repealed) 

Section 1638 
Restriction of care for the property of the child 

(1) The care for the property of the child does not extend to the property which the child acquires as a 

result of death or which is given it free of charge inter vivos if the testator by testamentary disposition 

or the donor when making the disposition stipulated that the parents were not to manage the property. 

(2) The parents may also not manage whatever the child acquires on the basis of a right that is part of 

such property or as compensation for the destruction, damage or deprivation of an object that is part of 

the property or by a legal transaction that relates to the property. 

(3) If it is stipulated by testamentary disposition or when the disposition is made that one parent shall 

not manage the property, the other parent manages it. In this respect, this parent represents the child. 

Section 1639 
Directions of the testator or donor 

(1) Whatever the child acquires as a result of death or whatever it is given free of charge inter vivos 

the parents must manage under the directions that were made by testamentary disposition or when 

the disposition was made. 

(2) The parents may deviate from the directions to the extent that, under section 1803 (2) and (3), this 

is permitted to a guardian. 
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Section 1640 
Inventory of property 

(1) The parents must make an inventory of the property subject to their management which the child 

acquires as a result of death, affix to the inventory an affirmation that it is correct and complete and 

submit the inventory to the family court. The same applies to property which the child obtains in 

another way on the occasion of a death, and to lump sum payments that are made instead of 

maintenance, and gratuitous dispositions. In the case of household objects, a statement of the total 

value is sufficient. 

(2) Subsection (1) does not apply 

 1. if the value of an acquisition of property does not exceed 15,000 euros or 

 2. to the extent that the testator by testamentary disposition or the donor when making the 

disposition made a direction to the contrary. 

(3) If the parents, contrary to subsection (1) or (2), do not submit an inventory, or if the inventory 

submitted is inadequate, the family court may order that the inventory is recorded by a competent 

authority or a competent official or notary. 

Section 1641 
Prohibition of donation 

The parents may not, in representation of the child, make donations. An exception applies to 

donations that are made to comply with a moral duty or to show consideration to decency. 

Section 1642 
Investment of money 

The parents must invest the money of the child subject to their management in accordance with the 

principles of efficient management of assets to the extent that it is not to be kept ready to pay 

expenses. 

Section 1643 
Legal transactions subject to approval 

(1) For legal transactions for the child, the parents need the approval of the family court in the cases in 

which under section 1821 and under section 1822 nos. 1, 3, 5 and 8 to 11 a guardian needs approval. 

(2) The same applies to the disclaimer of an inheritance or of a legacy and for the waiver of a 

compulsory portion. Where the devolution on the child occurs only as the result of the disclaimer of a 

parent who represents the child alone or jointly with the other parent, the approval is necessary only if 

the parent was entitled together with the child. 

(3) The provisions of sections 1825 and 1828 to 1831 apply with the necessary modifications. 
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Section 1644 
Surrender of objects of property to the child 

The parents may not, without the approval of the family court, surrender to the child, to perform a 

contract entered into by the child or for its free disposition, objects that they may alienate only with the 

approval of the family court. 

Section 1645 
New trade or business 

The parents should not, without the approval of the family court, commence a new trade or business in 

the name of the child. 

Section 1646 
Acquisition with funds of the child 

(1) If the parents acquire movable things with the funds of the child, then on the acquisition the 

ownership passes to the child, unless the parents do not intend to acquire for the account of the child. 

This applies in particular also to bearer instruments and to instruments made out to order which bear a 

blank endorsement. 

(2) The provisions of subsection (1) apply with the necessary modifications if the parents, with the 

funds of the child, acquire a right in property of the nature designated or another right for the transfer 

of which the contract of assignment suffices. 

Section 1647 

(repealed) 

Section 1648 
Reimbursement of outlays 

If the parents, in exercising the care for the person of the child or the care for the property of the child, 

make outlays which in the circumstances they are permitted to regard as necessary, then they may 

demand reimbursement from the child except to the extent that the outlays are not borne by 

themselves. 

Section 1649 
Use of the income of the property of the child 

(1) The income of the property of the child that is not needed for the proper management of the 

property is to be used for the maintenance of the child. To the extent that the income of the property is 

not sufficient, the income may be used which the child acquires as a result of its work or as a result of 

the independent operation of a trade or business permitted him under section 112. 

(2) The parents may use the income of the property which is not needed for the proper management 

of the property and for the maintenance of the child for their own maintenance and for the 

maintenance of the minor unmarried siblings of the child, to the extent that this is equitable, taking into 
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account the property and earnings situation of the persons involved. This power lapses on the 

marriage of the child. 

Sections 1650 - 1663 

(repealed) 

Section 1664 
Limited liability of the parents 

(1) In exercising the parental custody, the parents are answerable to the child only for the care they 

customarily exercise in their own affairs. 

(2) If both parents are responsible for damage, they are liable as joint and several debtors. 

Section 1665 

(repealed) 

Section 1666 
Court measures in the case of endangerment of the best interests of the child 

(1) Where the physical, mental or psychological best interests of the child or its property are 

endangered and the parents do not wish or are not able to avert the danger, the family court must take 

the measures necessary to avert the danger. 

(2) In general it is to be presumed that the property of the child is endangered if the person with care 

for the property of the child violates his maintenance obligation towards the child or his duties 

connected with the care for the property of the child or fails to comply with orders of the court that 

relate to the care for the property of the child. 

(3) The court measures in accordance with subsection (1) include in particular 

 1. instructions to seek public assistance, such as benefits of child and youth welfare and 

healthcare, 

2. instructions to ensure that the obligation to attend school is complied with, 

 3. prohibitions to use the family home or another dwelling temporarily or for an indefinite period, 

to be within a certain radius of the home or to visit certain other places where the child regularly 

spends time, 

4. prohibitions to establish contact with the child or to bring about a meeting with the child, 

 5. substitution of declarations of the person with parental custody, 

 6. part or complete removal of parental custody. 

(4) In matters of care for the person of the child, the court may also undertake measures with effect 

against a third party. 
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Section 1666a 
Principle of proportionality; priority of public support measures 

(1) Measures which entail a separation of the child from its parental family are admissible only if the 

danger cannot be countered in another way, not even through public support measures. This also 

applies if one parent is temporarily or for an indefinite period to be refused use of the family home. 

Where a parent or a third party is refused the use of the home in which the child also lives or of 

another home, then when the duration of the measure is assessed it should also be considered 

whether this person has the ownership, a heritable building right or usufruct in the plot of land on 

which the home is located; similar provisions apply to the ownership of an apartment, a permanent 

residential right and a right of habitation running with the land, or if the parent or third party is the 

lessee of the home. 

(2) The complete care for the person of the child may be withdrawn only if other measures have been 

unsuccessful or if it is to be assumed that they do not suffice to avert the danger. 

Section 1667 
Court measures in the case of endangerment of the property of the child 

(1) The family court may order that the parents submit an inventory of the property of the child and 

render an account of the management. The parents must affix to the inventory an affirmation that it is 

correct and complete. If the inventory submitted is inadequate, the family court may order that the 

inventory is made by a competent authority or by a competent official or notary. 

(2) The family court may order that the money of the child is invested in a particular way and that its 

approval is necessary for withdrawal. If securities, valuables or Debt Register claims against the 

Federal Government or a Land are part of the property of the child, the family court may impose on the 

parent who represents the child the same duties as, under sections 1814 to 1816 and 1818, are 

imposed on a guardian; sections 1819 and 1820 apply with the necessary modifications. 

(3) The family court may require the parent who endangers the property of the child to provide security 

for the property subject to his management. The nature and the scope of the provision of security is 

determined by the family court in its discretion. In the creation and cancellation of the security, the 

cooperation of the child is substituted by the order of the family court. The provision of security may be 

compelled only by the care for the property of the child being removed in whole or in part under 

section 1666 (1). 

(4) The costs of the measures ordered are borne by the parent who occasioned them. 

Sections 1668 - 1670 

(repealed) 
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Section 1671 
Living apart and joint parental custody 

(1) If parents who have joint parental custody live apart for a period that is not merely temporary, each 

parent may apply for the family court to transfer parental custody or part of the parental custody to him 

alone. 

(2) The application is to be granted to the extent that 

 1. the other parent consents, unless the child has reached the age of fourteen and objects to the 

transfer, or 

 2. it is to be expected that the termination of the joint parental custody and the transfer to the 

applicant is most conducive to the best interests of the child. 

(3) The application is not to be granted to the extent that the parental custody must be organised 

differently on the basis of other provisions. 

Section 1672 
Living apart where the mother has parental custody 

(1) If the parents live apart for a period that is not merely temporary and if, under section 1626a (2), 

the mother has parental custody, the father, with the approval of the mother, may apply for the family 

court to transfer to him alone the parental custody or part of the parental custody. The application is to 

be granted if the transfer serves the best interests of the child. 

(2) To the extent that a transfer has occurred under subsection (1), the family court, on the application 

of a parent with the approval of the other parent, may decide that the parents should have joint 

parental custody, if this is not inconsistent with the best interests of the child. This also applies to the 

extent that the transfer has later been cancelled under subsection (1). 

Section 1673 
Suspension of parental custody in the case of a legal obstacle 

(1) The parental custody of one parent is suspended if he is incapable of contracting. 

(2) The same applies if he has limited capacity to contract. He has the care for the person of the child 

together with the legal representative of the child; he is not entitled to represent the child. In the case 

of a difference of opinion, the opinion of the minor parent has precedence, if the legal representative of 

the child is a guardian or curator; failing this, section 1627 sentence 2 and section 1628 apply. 

Section 1674 
Suspension of parental custody in the case of a factual obstacle 

(1) The parental custody of a parent is suspended if the family court establishes that he cannot in fact 

exercise the parental custody for a long period of time. 

(2) The parental custody revives if the family court establishes that the reason for the suspension no 

longer applies. 
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Section 1675 
Effect of the suspension 

As long as the parental custody is suspended, a parent is not entitled to exercise it. 

Section 1676 

(repealed) 

Section 1677 
Termination of parental custody by declaration of death 

The parental custody of one parent ends if he is declared dead or the time of his death is established 

under the provisions of the Missing Persons Act [Verschollenheitsgesetz], at the time that is deemed 

to be the time of death. 

Section 1678 
Consequences for the other parent of the actual prevention or of the suspension 

(1) Where a parent is actually prevented from exercising parental custody, or where his parental 

custody is suspended, the other parent exercises the parental custody alone; this does not apply if the 

parental custody under section 1626a (2), section 1671 or section 1672 (1) was held by the parent 

alone. 

(2) Where the parental custody of the parent, which he had alone under section 1626a (2), is 

suspended, and where there is no prospect of the reason for the suspension ceasing to apply, the 

family court must transfer the parental custody to the other parent if this serves the best interests of 

the child. 

Section 1679 

(repealed) 

Section 1680 
Death of a parent or removal of the parental custody 

(1) If the parental custody was held by the parents jointly and if one parent has died, the parental 

custody is held by the surviving spouse. 

(2) Where a parent who, under section 1671 or 1672 (1), had the parental custody alone has died, the 

family court must transfer the parental custody to the other parent, if this is not inconsistent with the 

best interests of the child. Where the mother, under section 1626a (2), had sole parental custody, the 

family court must transfer the parental custody to the father if this serves the best interests of the child. 

(3) Subsection (1) and subsection (2) sentence 2 apply with the necessary modifications to the extent 

that one parent, who had the parental custody jointly with the other parent or, under section 1626a (2), 

alone, is deprived of the parental custody. 
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Section 1681 
Declaration of death of a parent 

(1) Section 1680 (1) and (2) applies with the necessary modifications if the parental custody of a 

parent ends because he is declared dead or the time of his death has been established under the 

provisions of the Missing Persons Act [Verschollenheitsgesetz]. 

(2) Where this parent is still alive, the family court, on application, must transfer parental custody to 

him to the extent to which he held it before the conclusive date under section 1677, if this is not 

inconsistent with the best interests of the child. 

Section 1682 
Order that the child remains with persons to whom it relates 

Where the child has lived for a long period in a household with one parent and the parent’s spouse, 

and where the other parent, who under sections 1678, 1680 and 1681 may now alone determine the 

abode of the child, wants to remove the child from the spouse, the family court may of its own motion 

or on the application of the spouse order that the child remains with the spouse, if and as long as the 

best interests of the child would be endangered by the removal. Sentence 1 applies with the 

necessary modifications if the child has lived for a long period in a household with one parent and the 

parent’s civil partner or a person entitled to contact under section 1685 (1). 

Section 1683 

(repealed) 

Section 1684 
Contact of the child with its parents 

(1) The child has the right to contact with each parent; each parent has a duty and a right of contact 

with the child. 

(2) The parents must refrain from everything that renders more difficult the relationship of the child to 

the other parent or the upbringing. Similar provisions apply if the child is in the charge of another 

person. 

(3) The family court may decide on the scope of the right of contact and make more detailed 

provisions on its exercise, including provisions affecting third parties. It may enjoin the parties by 

orders to fulfil the duty defined in subsection (2). If the obligation in accordance with subsection (2) is 

considerably violated permanently or repeatedly, the family court may also order custodianship for the 

implementation of access (access custodianship). Access custodianship includes the right to demand 

surrender of the child to implement access and to determine where the child is to be for the duration of 

access. The order is to be time-limited. Section 277 of the Act on the Procedure in Family Matters and 

in Matters of Non-contentious Jurisdiction applies with the necessary modifications to compensation 

for expenditure and remuneration of the access custodian. 
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(4) The family court may restrict or exclude the right of contact or the enforcement of earlier decisions 

on the right of contact, to the extent that this is necessary for the best interests of the child. A decision 

that restricts the right of contact or its enforcement for a long period or permanently may only be made 

if otherwise the best interests of the child would be endangered. The family court may in particular 

order that contact may take place only if a third party who is prepared to cooperate is present. The 

third party may also be an agency of the youth welfare service or an association; the latter then 

determines in each case which individual carries out the task. 

Section 1685 
Contact of the child with other persons to whom it relates 

(1) Grandparents and siblings have a right to contact with the child if this serves the best interests of 

the child. 

(2) The same applies to persons to whom the child relates closely if these have or have had actual 

responsibility for the child (social and family relationship). It is in general to be assumed that actual 

responsibility has been taken on if the person has been living for a long period in domestic community 

with the child. 

(3) Section 1684 (2) to (4) applies with the necessary modifications. The family court may only order 

access custodianship in accordance with section 1684 (3) sentences 3 to 5 if the prerequisites of 

section 1666 (1) are met. 

Section 1686 
Information on the personal circumstances of the child 

Each parent may, in the case of justified interest, demand information from the other parent on the 

personal circumstances of the child, to the extent that this is not inconsistent with the best interests of 

the child. Disputes are decided by the family court. 
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Section 1687 
Exercise of joint parental custody when the parents live apart 

(1) If parents who have joint parental custody live apart not merely temporarily, then in the case of 

decisions in matters the arrangement of which is of substantial significance for the child their mutual 

agreement is necessary. The parent with whom the child, with the consent of the other parent or on 

the basis of a court decision, customarily resides has the authority to decide alone in matters of 

everyday life. Decisions in matters of everyday life are as a rule such as frequently occur and that 

have no effects that are difficult to alter on the development of the child. As long as the child, with the 

consent of this parent or on the basis of a court decision, resides with the other parent, the latter has 

the authority to decide alone in matters of actual care. Section 1629 (1) sentence 4 and section 1684 

(2) sentence 1 apply with the necessary modifications. 

(2) The family court may restrict or exclude the powers under subsection (1) sentences 2 and 4 if this 

is necessary for the best interests of the child. 

Section 1687a 
Power to make decision of the parent without parental custody 

For each parent who does not have parental custody and with whom the child resides with the consent 

of the other parent or of another person with parental custody or on the basis of a court decision, 

section 1687 (1) sentences 4 and 5 and (2) apply with the necessary modifications. 

Section 1687b 
Parental custody powers of the spouse 

(1) The spouse of a parent with sole parental custody who is not a parent of the child has the power, in 

agreement with the parent with parental custody, to make joint decisions in matters of the everyday life 

of the child. Section 1629 (2) sentence 1 applies with the necessary modifications. 

(2) In the case of imminent danger, each spouse is entitled to undertake all legal act that are 

necessary for the best interests of the child; the parent with parental custody is to be informed without 

undue delay. 

(3) The family court may restrict or exclude the powers under subsection (1) if this is necessary for the 

best interests of the child. 

(4) The powers under subsection (1) do not exist if the spouses live apart for a not merely temporary 

period. 
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Section 1688 
Decisions of the foster carer 

(1) If a child lives in foster care for a long period, the foster carer is entitled to decide in matters of 

everyday life and to represent the person with parental custody in such matters. The person is 

authorised to manage the child’s earnings from work and to assert and manage maintenance, 

insurance, pension and other social security benefits for the child. Section 1629 (1) sentence 4 applies 

with the necessary modifications. 

(2) The foster carer is equivalent to a person who in connection with the help under sections 34, 35 

and 35a (1) sentence 2 nos. 3 and 4 of Book Eight of the Social Security Code [Sozialgesetzbuch] has 

taken on the upbringing of and care for a child. 

(3) Subsections (1) and (2) do not apply if the person with parental custody declares otherwise. The 

family court may restrict or exclude the powers under subsections (1) and (2) if this is necessary for 

the best interests of the child. 

(4) For a person with whom the child, on the basis of a court decision under section 1632 (4) or 

section 1682, resides, subsections (1) and (3) apply subject to the proviso that the powers set out may 

be restricted or excluded only by the family court. 

Sections 1689 - 1692 

(repealed) 

Section 1693 
Court measures where the parents are prevented 

If the parents are prevented from exercising parental custody, the family court must take the measures 

necessary in the interest of the child. 

Sections 1694, 1695 

(repealed) 

Section 1696 
Amendment of judicial decisions and of court-approved settlements 

(1) The decision on the right of custody or of access or a court-approved settlement must be amended 

if this is appropriate for sound reasons which affect the interests of the child in the long term. Section 

1672 (2), section 1680 (2) sentence 1, as well as section 1681 (1) and (2), remain unaffected thereby. 

(2) A measure under sections 1666 to 1667 or another provision of the Civil Code, which may only be 

taken if this is necessary to avert a danger to the childs best interests or which is in the childs best 

interests (measure under the law on child protection) must be cancelled if there is no longer a danger 

to the best interests of the child or the measure is no longer necessary. 

Section 1697 

(repealed) 
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Section 1697a 
Principle of best interests of child 

To the extent not provided otherwise, the court, in proceedings on the matters provided for in this title, 

makes the decision that, taking into account the actual circumstances and possibilities and the justified 

interests of those involved, is most conducive to the best interests of the child. 

Section 1698 
Surrender of the property of the child; rendering an account 

(1) If the parental custody ends or is suspended, or if their care for the property of the child ends for 

another reason, they must surrender the property to the child and, on request, render an account of 

the management. 

(2) The parents must render account of the emoluments of the property of the child only to the extent 

that there is reason to assume that they have used the emoluments contrary to the provisions of 

section 1649. 

Section 1698a 
Continuation of transactions in ignorance that parental custody has ended 

(1) The parents may continue the transactions connected with the care for the person of the child and 

with the care for the property of the child until they obtain knowledge of the termination of parental 

custody or until they ought to know of it. A third party cannot rely on this power if, when he undertakes 

a transaction, he knows of the termination or ought to have knowledge. 

(2) These provisions apply with the necessary modifications if the parental custody is suspended. 

Section 1698b 
Continuation of urgent transactions after the death of the child 

If the parental custody ends as the result of the death of the child, the parents must, until the heir can 

make other arrangements, carry out the transactions which cannot be deferred without danger. 

Sections 1699 - 1711 

(repealed) 
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Title 6 

Legal advisership 

Section 1712 
Youth welfare office as legal adviser; tasks 

(1) On the written application of a parent, the youth welfare office becomes the legal adviser of the 

child for the following tasks: 

 1. the determination of paternity, 

2. the assertion of maintenance claims and the disposition of these claims; if the child is in the 

foster care of a third party on a payment basis, the legal adviser is entitled to satisfy the third party 

from the payment made by the person liable for maintenance. 

(2) The application may be restricted to individual tasks of those designated in subsection (1). 

Section 1713 
Persons entitled to apply 

(1) The application may be made by a parent who, for the area of responsibilities of the legal adviser 

applied for, has sole parental custody or would have it if the child had already been born. If the 

parental custody for the child is held jointly by the parents, the application may be made by the parent 

in whose care the child now is. The application may also be made by a guardian designated under 

section 1776. It may not be made through an agent. 

(2) Before the birth of the child, the mother-to-be may also make the application if the child, if it had 

already been born, would be under guardianship. If the mother-to-be has limited capacity to contract, 

she may make the application only without a representative; she does not need the approval of her 

legal representative for this. For a mother-to-be who is incapable of contracting, only her legal 

representative may make the application. 

Section 1714 
Occurrence of legal advisership 

The legal advisership begins as soon as the application is received by the youth welfare office. This 

also applies if the application is made before the birth of the child. 

Section 1715 
Termination of legal advisership 

(1) The legal advisership ends when the applicant demands this in writing. Section 1712 (2) and 

section 1714 apply with the necessary modifications. 

(2) The legal advisership also ends as soon as the applicant ceases to satisfy any of the requirements 

set out in section 1713. 
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Section 1716 
Effects of legal advisership 

The legal advisership does not restrict the parental custody. Apart from this, the provisions on 

curatorship, with the exception of those on the supervision of the family court and the rendering of an 

account apply with the necessary modifications; sections 1791 and 1791c (3) do not apply. 

Section 1717 
Requirement of habitual residence on domestic territory 

The legal advisership only occurs if the child has its habitual residence on domestic territory; it ends if 

the child establishes its habitual residence abroad. This applies to the legal advisership before the 

birth of the child with the necessary modifications. 

Sections 1718 - 1740 

(repealed) 

Title 7 

Adoption 

Subtitle 1 

Adoption of minors 

Section 1741 
Admissibility of the adoption 

(1) Adoption is admissible if it serves the best interests of the child and it is to be expected that a 

parent-child relationship will arise between the adoptive parent and the child. A person who has taken 

part for the purpose of adoption in a procurement or transportation of a child that is unlawful or 

contrary to public policy or who has commissioned a third party with this or rewarded him for this 

should adopt a child only if this is necessary for the best interests of the child. 

(2) A person who is not married may adopt a child only alone. A married couple may adopt a child only 

jointly. A spouse may adopt a child of his spouse alone. He may also adopt a child alone if the other 

spouse cannot adopt the child because he is incapable of contracting or has not yet reached the age 

of twenty-one. 

Section 1742 
Adoption only as child of the spouses 

An adopted child may, as long as the adoption relationship exists, in the lifetime of an adoptive parent 

only be adopted by that parent’s spouse. 

Section 1743 
Minimum age 

The adoptive parent must have reached the age of twenty-five, or in the cases of section 1741 (2) 

sentence 3 the age of twenty-one. In the cases of section 1741 (2) sentence 2, a spouse must have 

reached the age of twenty-five and the other spouse the age of twenty-one. 
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Section 1744 
Probationary period 

The adoption, as a general rule, should not be pronounced until the adoptive parent has had the child 

in foster care for a reasonable period. 

Section 1745 
Prohibition of adoption 

The adoption may not be pronounced if overriding interests of the children of the adoptive parent or of 

the child to be adopted prevent it or if it is to be feared that interests of the child to be adopted are 

endangered by children of the adoptive parent. Property interests should not be decisive. 

Section 1746 
Consent of the child 

(1) For the adoption, the consent of the child is necessary. For a child that is incapable of contracting 

or is not yet fourteen years old, only its legal representative may give the consent. Apart from this, the 

child may give the consent only without a representative; the approval of its legal representative is 

necessary for this. The consent, where the adoptive parent and the child are of different nationalities, 

is subject to the approval of the family court; this does not apply if the adoption is subject to German 

law. 

(2) If the child has reached the age of fourteen and if it is not incapable of contracting, it may revoke 

the consent to the family court before the pronouncement of the adoption takes effect. The revocation 

must be notarially recorded. The approval of the legal representative is not required. 

(3) If the guardian or curator refuses the consent or approval without a sound reason, the family court 

may substitute it; there is no need for a declaration by the parents under subsection (1) to the extent 

that they irrevocably consented to the adoption under sections 1747 and 1750 or their consent was 

substituted by the family court under section 1748. 
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Section 1747 
Consent of the parents of the child 

(1) For the adoption of a child, the consent of the parents is necessary. To the extent that no other 

man is to be regarded as father under section 1592, then in the meaning of sentences 1 and section 

1748 (4), the person is deemed to be the father who credibly establishes the requirements of section 

1600d (2) sentence 1. 

(2) The consent may not be given until the child is eight weeks old. It is effective even if the person 

consenting does not know the adoptive parents, who have already been decided on. 

(3) If the parents are not married to each other and if they have made no declarations of parental 

custody, 

 1. the consent of the father may be given even before the birth; 

 2. if the father has applied for the transfer of parental custody under section 1672 (1), an 

adoption may not be pronounced until after there has been a decision on the application of the father; 

 3. the father may waive the right to apply for the transfer of parental custody under section 1672 

(1). The declaration of waiver must be notarially recorded. Section 1750 applies, with the necessary 

modifications, with the exception of subsection (4) sentence 1. 

(4) The consent of one parent is not necessary if he is permanently not in a position to make a 

declaration or his abode is permanently unknown. 

Section 1748 
Substitution of the consent of a parent 

(1) The family court, on the application of the child, must substitute the consent of one parent where 

that parent has persistently grossly violated his duties to the child or has shown through his conduct 

that he is indifferent to the child, and where it would be disproportionately disadvantageous to the child 

if the adoption did not take place. The consent may also be substituted if the violation of duty, although 

not persistent, is particularly serious and it is probable that it will permanently not be possible to 

entrust the child to the care of the parent. 
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(2) The consent may not be substituted on account of indifference that is not at the same time a 

persistent gross breach of duty until the parent has been instructed by the youth welfare office on the 

possibility of its substitution and advised under section 51 (2) of Book Eight of the Social Security 

Code [Sozialgesetzbuch] and at least three months have passed since the instruction; the instruction 

should point out the limitation period. No instruction is necessary if the parent has changed his 

residence without leaving his new address and the residence cannot be determined by the youth 

welfare office within a period of three months despite appropriate research; in this case, the period 

commences on the first action of the youth welfare office directed towards instruction and advice or 

towards determining the residence. The periods expire at the earliest five months after the birth of the 

child. 

(3) The consent of a parent may also be substituted where he is permanently incapable of caring for 

and bringing up the child as the result of a particularly serious psychological illness or a particularly 

serious mental or psychological handicap and where the child, if the adoption does not take place, 

could not grow up in a family and the child’s development would as a result be seriously endangered. 

(4) In the cases of section 1626a (2), the family court must substitute the consent of the father if the 

fact that the adoption does not take place would be disproportionately disadvantageous to the child. 

Section 1749 
Consent of the spouse 

(1) For one spouse alone to adopt a child, the consent of the other spouse is necessary. The family 

court may, on the application of the adoptive parent, substitute the consent. The consent may not be 

substituted if justified interests of the other spouse and or the family conflict with the adoption. 

(2) For the adoption of a married person, the consent of his spouse is necessary. 

(3) The consent of the spouse is not necessary if he is permanently not in a position to make the 

declaration or his abode is permanently unknown. 
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Section 1750 
Declaration of consent 

(1) The consent under sections 1746, 1747 and 1749 must be declared to the family court. The 

declaration requires notarial recording. The consent becomes effective on the date when it is received 

by the family court. 

(2) The consent may not be given subject to a condition or a stipulation as to time. It is irrevocable; the 

provision of section 1746 (2) is unaffected. 

(3) The consent may not be given through an agent. If the person consenting has restricted capacity to 

contract, his consent does not require the approval of his legal representative. The provision of section 

1746 (1) sentences 2 and 3 is unaffected. 

(4) The consent loses its force if the application is withdrawn or the adoption is refused. The consent 

of one parent also loses its force if the child is not adopted within three years from the date when the 

consent becomes effective. 

Section 1751 
Effect of parental consent, maintenance obligation 

(1) On the consent of one parent to the adoption, the parental custody of this parent is suspended; the 

power to have personal contact with the child may not be exercised. The youth welfare office becomes 

the guardian; this does not apply if the other parent exercises parental custody alone or if a guardian 

has already been appointed. An existing curatorship is unaffected. The adoptive parent, during the 

time of personal care prior to adoption, is governed by section 1688 (1) and (3) with the necessary 

modifications. If the mother has consented to the adoption, an application of the father under section 

1672 (1) does not require her approval. 

(2) Subsection (1) does not apply to a spouse whose child is adopted by the other spouse. 

(3) Where the consent of one parent has lost its force, the guardianship court must transfer the 

parental custody to the parents if and to the extent that this does not conflict with the best interests of 

the child. 

(4) The adoptive parent has an obligation to pay maintenance before the relatives of the child as soon 

as the parents of the child have given the necessary consent and the child has been taken into the 

care of the adoptive parent with the purpose of adoption. If a spouse wishes to adopt a child of his 

spouse, the spouses have an obligation to the child before the other relatives of the child to pay 

maintenance as soon as the necessary consent of the parents of the child has been given and the 

child has been taken into the care of the adoptive parent with the purpose of adoption. 
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Section 1752 
Order of the family court, application 

(1) The adoption is pronounced by the family court, on the application of the adoptive parent. 

(2) The application may not be made subject to a condition or to a stipulation as to time or through an 

agent. It must be notarially recorded. 

Section 1753 
Adoption after death 

(1) The pronouncement of the adoption may not be made after the death of the child. 

(2) After the death of the adoptive parent, the pronouncement is admissible only if the adoptive parent 

submitted the application to the family court or at or after the notarial recording of the application 

commissioned the notary to submit the application. 

(3) Where the adoption is pronounced after the death of the adoptive parent, it has the same effect as 

if it had been pronounced before the death. 

Section 1754 
Effect of adoption 

(1) If a married couple adopt a child or if a spouse adopts a child of the other spouse, the child attains 

the legal position of a child of both the spouses. 

(2) In the other cases the child attains the legal position of a child of the adoptive parent. 

(3) The parental custody is held in the cases of subsection (1) by the spouses jointly, and in the cases 

of subsection (2) by the adoptive parent. 

Section 1755 
Extinction of relationships 

(1) On the adoption, the relationship of the child and its descendants to the previous relatives and the 

rights and duties arising from this are extinguished. Claims of the child that arose before the adoption, 

in particular to pensions, orphan’s allowance and other similar recurring payments are not affected by 

the adoption; this does not apply to maintenance claims. 

(2) If a spouse adopts the child of his spouse, the extinction of the relationship occurs only in relation 

to the other parent and his relatives. 

Section 1756 
Continuation of relationships 

(1) If the adoptive parents are related by blood or by marriage to the child in the second or third 

degree, only the relationship of the child and of his descendants to the parents of the child and the 

rights and duties arising from this are extinguished. 

(2) Where a spouse adopts the child of his spouse, the relationship is not extinguished in relation to 

the relatives of the other parent, if the other parent had the parental custody and has died. 
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Section 1757 
Name of the child 

(1) The child receives as its birth name the family name of the adoptive parent. The name affixed to 

the family name of the spouses or the civil partnership name is not deemed to be the family name 

(section 1355 (4); section 3 (2) of the Civil Partnership Act [Lebenspartnerschaftsgesetz]. 

(2) If a married couple adopt a child or if a spouse adopts a child of the other spouse and if the 

spouses have no family name, they determine the birth name of the child, before the pronouncement 

of the adoption, by declaration to the family court; section 1617 (1) applies with the necessary 

modifications. Where the child has reached the age of five, the determination is effective only if the 

child agrees with the determination, before the pronouncement of the adoption, by declaration to the 

family court; section 1617c (1) sentence 2 applies with the necessary modifications. 

(3) The change of the birth name extends to the family name of the child only if the spouse also 

agrees with the change of name, before the pronouncement of the adoption, by declaration to the 

family court; the declaration must be notarially certified. 

(4) The family court may, on the application of the adoptive parent, with the consent of the child to the 

pronouncement of the adoption 

 1. change the first name of the child or give him one or more than one new first names, if this is 

conducive to the best interests of the child; 

2. attach the previous family name before or after the new family name of the child, if this is 

necessary for weighty reasons for the best interests of the child. 

Section 1746 (1) sentences 2 and 3 and (3) first half-sentence applies with the necessary 

modifications. 

Section 1758 
Prohibition on disclosure and exploratory questioning 

(1) Facts that are suited to reveal the adoption and its circumstances may not be revealed or 

discovered by exploratory questioning without the approval of the adoptive parent and of the child 

unless special reasons of the public interest make this necessary. 

(2) Subsection (1) applies with the necessary modifications if the consent under section 1747 has 

been given. The family court may order that the effects of subsection (1) occur if an application for 

substitution of the consent of a parent has been made. 

Section 1759 
Cancellation of the adoption relationship 

The adoption relationship may be cancelled only in the cases of section 1760 and 1763. 
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Section 1760 
Cancellation for lack of declarations 

(1) The adoption relationship may, on application, be cancelled by the family court if it was created 

without an application of the adoptive parent, without the consent of the child or without the necessary 

consent of a parent. 

(2) The application or consent is ineffective only if the person declaring 

 a) at the time of the declaration was in a state of unconsciousness or temporary mental 

disturbance, if the applicant was incapable of contracting or the child, which was incapable of 

contracting or not yet fourteen years old, gave the consent itself, 

 b) did not know that it was an adoption, or if he knew this but did not wish to make an application 

for adoption or did not want to give consent to adoption or if the adoptive parent was mistaken as to 

the person of the child to be adopted or if the child to be adopted was mistaken in the person of the 

adoptive parent, 

 c) was induced to make the declaration by deceit as to material circumstances, 

 d) was unlawfully induced to make the declaration by duress, 

 e) gave the consent before the end of the period laid down in section 1747 (2) sentence 1. 

(3) The cancellation is excluded if the person declaring, after the end of the incapacity to contract, the 

unconsciousness, the mental disturbance, the position of constraint resulting from duress, after the 

discovery of the mistake or after the end of the period laid down in section 1747 (2) sentence 1, made 

up for the missing application or consent or indicated in another way that the adoption relationship was 

to be sustained. The provisions of section 1746 (1) sentences 2 and 3, and section 1750 (3) 

sentences 1 and 2 apply with the necessary modifications. 

(4) Cancellation for deceit on material circumstances is also excluded if there has been deceit as to 

the financial circumstances of the adoptive parent or of the child or if the deceit, without the knowledge 

of a person entitled to apply or consent, was carried out by a person who is entitled neither to apply 

nor to consent nor to arrange the adoption. 

(5) Where, when the adoption was pronounced, it was wrongly presumed that a parent was 

permanently incapable or making the declaration or his abode was permanently unknown, then the 

cancellation is excluded if the parent makes up for the missing consent or has indicated in another 

way that the adoption relationship is to be maintained. The provision of section 1750 (3) sentences 1 

and 2 applies with the necessary modifications. 
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Section 1761 
Obstacles to cancellation 

(1) The adoption relationship may not be cancelled because a necessary consent has not been 

obtained or is ineffective under section 1760 (2) if the requirements for the substitution of the consent 

were satisfied when the adoption was pronounced or if they are satisfied at the time of the decision on 

the application for cancellation; in this connection, there are no detrimental effects if there was no 

instruction or advice under section 1748 (2). 

(2) The adoption relationship may not be cancelled if as a result of this the best interests of the child 

would be substantially endangered, unless overriding interests of the adoptive parent require the 

cancellation. 

Section 1762 
Entitlement to apply; period for filing application, form 

(1) The only person who is entitled to apply is a person without whose application or consent the child 

was adopted. For a child that is incapable of contracting or not yet fourteen years old, and for the 

adoptive parent who is incapable of contracting, the application may be filed by the legal 

representatives. In addition, the application cannot be made through an agent. If the person entitled to 

file has restricted capacity to contract, the approval of his legal representative is not required. 

(2) The application may only be made within one year if less than three years have passed since the 

adoption. The period commences 

 a) in the cases of section 1760 (2) letter a, at the time when the declarer has attained at least 

limited capacity to contract or when the legal representative of the adoptive parent who is not capable 

of contracting or of the child that is not yet fourteen years old or is incapable of contracting becomes 

aware of the declaration; 

 b) in the cases of section 1760 (2) letters b and c, at the time when the declarer discovers the 

mistake or the deceit; 

 c) in the case of section 1760 (2) letter d, at the time when the position of constraint ends; 

 d) in the case of section 1760 (2) letter e, at the end of the period laid down in section 1747 (2) 

sentence 1; 

 e) in the cases of section 1760 (5), at the time when the parent becomes aware that the adoption 

took place without his consent. 

The provisions of section 206 and 210 that apply to limitation apply with the necessary modifications. 

(3) The application must be notarially recorded. 
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Section 1763 
Cancellation by the court of its own motion 

(1) During the minority of the child, the family court may cancel the adoption relationship of its own 

motion if this is necessary for serious reasons for the best interests of the child. 

(2) If the child has been adopted by a married couple, the adoption relationship existing between the 

child and one spouse may also be cancelled. 

(3) The adoption relationship may only be cancelled 

 a) if, in the case of subsection (2), the other spouse or if a natural parent is prepared to take on 

the care and upbringing of the child, and if the exercise of parental custody by that spouse would not 

be inconsistent with the best interests of the child or 

 b) if the cancellation is intended to make it possible for the child to be adopted again. 

Section 1764 
Effect of cancellation 

(1) The cancellation has effect only in the future. Where the family court cancels the adoption 

relationship after the death of the adoptive parent on the application of the adoptive parent or after the 

death of the child on the application of the child, this has the same effect as if the adoption relationship 

had been cancelled before the death. 

(2) On the cancellation of the adoption, the relationship, created by the adoption, of the child and its 

descendants to the previous relatives and the rights and duties arising from this is extinguished. 

(3) At the same time, the relationship of the child and its descendants to the blood relatives of the 

child, and the rights and duties arising from this, are revived, with the exception of parental custody. 

(4) The family court must reassign the parental custody to the natural parents if and to the extent that 

this is not inconsistent with the best interests of the child; failing this, it appoints a guardian or curator. 

(5) If the adoption relationship is with a married couple and if the cancellation takes place only with 

regard to one spouse, then the effects of subsection (2) occur only between the child and its 

descendants and this spouse and the relatives of this spouse; the effects of subsection (3) do not 

occur. 

Section 1765 
Name of the child after the cancellation 

(1) Upon the cancellation of the adoption, the child loses the right to use the family name of the 

adoptive parent as its birth name. In the cases of section 1754 (1), sentence 1 does not apply if the 

child uses a birth name under section 1757 (1) and the adoption relationship is cancelled in relation to 

one parent alone. If the birth name has become the family name or civil partnership name of the child, 

the name is unaffected. 
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(2) On the application of the child, the family court may order, together with the cancellation, that the 

child retains the family name which it acquired as a result of the adoption, if the child has a justified 

interest in the use of this name. Section 1746 (1) sentences 2 and 3 applies with the necessary 

modifications. 

(3) If the name acquired as a result of the adoption has become the family name or civil partnership 

name, the family court, upon the joint application of the spouses or civil partners, must order, together 

with the cancellation, that the spouses or civil partners use as their family name or civil partnership 

name the birth name which the child used before the adoption. 

Section 1766 
Marriage between adoptive parent and child 

If an adoptive parent, contrary to the provisions of family law, enters into marriage with the adopted 

child or with one of its descendants, then upon the marriage, the legal relationship created between 

them by the adoption is cancelled. Sections 1764 and 1765 do not apply. 

Subtitle 2 

Adoption of persons of full age 

Section 1767 
Admissibility of adoption, applicable provisions 

(1) A person of full age may be adopted if the adoption is morally justified; this is to be assumed in 

particular if a parent-child relationship has already developed between the adoptive parent and the 

person to be adopted. 

(2) The adoption of persons of full age is governed by the provisions on the adoption of minors with 

the necessary modifications, except as otherwise provided in the following provisions. Section 1757 

(3) applies with the necessary modifications if the adopted person has entered into a civil partnership 

and his birth name has been determined as the civil partnership name. For the adoption of a person 

who is a partner in a civil partnership, the consent of the civil partner is necessary. 

Section 1768 
Application 

(1) The adoption of a person of full age is pronounced by the family court upon the application of the 

adoptive parent and the person to be adopted. Sections 1742, 1744, 1745, 1746 (1) and (2) and 

section 1747 do not apply. 

(2) For a person to be adopted who is incapable of contracting, the application may be made only by 

his legal representative. 

Section 1769 
Prohibition of adoption 

The adoption of a person of full age may not be pronounced if overriding interests of the children of 

the adoptive parent or of the person to be adopted are inconsistent with it. 
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Section 1770 
Effect of adoption 

(1) The effects of the adoption of a person of full age do not extend to the relatives of the adoptive 

parent. The spouse or civil partner of the adoptive parent does not become a relative by marriage of 

the person adopted, and the spouse or civil partner of the person adopted does not become a relative 

by marriage of the adoptive parent. 

(2) The rights and duties arising from the relationship between the person adopted and his 

descendants and their relatives are not affected by the adoption except as otherwise provided by law. 

(3) The adoptive parent is obliged to pay maintenance to the person adopted and the descendants of 

the person adopted before the blood relatives of the person adopted. 

Section 1771 
Cancellation of the adoption relationship 

The family court may, on the application of the adoptive parent and of the person adopted, cancel an 

adoption relationship to a person of full age that has been pronounced, if there is a compelling reason. 

Apart from this, the adoption relationship may be cancelled only by applying the provisions of section 

1760 (1) to (5) with the necessary modifications. The application of the person to be adopted takes the 

place of the consent of the child. 

Section 1772 
Adoption with the effects of the adoption of a minor 

(1) The family court may, when pronouncing the adoption of a person of full age, on the application of 

the adoptive parent and of the person to be adopted, rule that the effects of the adoption are based on 

the provisions on the adoption of a minor or of a related minor (sections 1754 to 1756) if 

a) a minor who is the brother or the sister of the person to be adopted has been adopted by the 

adoptive parent or is adopted at the same time or 

 b) the person to be adopted was taken into the family of the adoptive parent when he was a 

minor or 

 c) the adoptive parent adopts the child of his spouse or 

 d) the person to be adopted is not yet of full age at the time at which the application for adoption 

is filed with the family court. 

Such a provision may not be made if overriding interests of the parents of the person to be adopted 

are inconsistent with it. 

(2) The adoption relationship may, in the cases of subsection (1), be cancelled only by applying the 

provisions of section 1760 (1) to (5) with the necessary modifications. The application of the person to 

be adopted takes the place of the consent of the child. 
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Division 3 

Guardianship, legal curatorship, custodianship 

Title 1 

Guardianship 

Subtitle 1 

Creation of guardianship 

Section 1773 
Requirements 

(1) A minor is given a guardian if he is not subject to parental custody or if the parents are not entitled 

to represent the minor either in matters affecting the person or in matters affecting property. 

(2) A minor is also given a guardian if his personal status cannot be determined. 

Section 1774 
Order by the court of its own motion 

The family court must order guardianship of its own motion. If it is to be assumed that a child needs a 

guardian upon birth, then even before the birth of the child a guardian may be appointed; the 

appointment takes effect on the birth of the child. 

Section 1775 
More than one guardian 

The family court may appoint a married couple jointly as guardians. Apart from this, the family court, 

insofar as there are no special reasons to appoint more than one guardian, should appoint only one 

guardian for the ward and, if guardians are to be appointed for siblings, for all wards. 

Section 1776 
Right of the parents to name the guardian 

(1) The person who is named by the parents of the ward as guardian is designated guardian. 

(2) If the father and the mother have named different persons, the naming by the parent who died later 

applies. 

Section 1777 
Requirements of the right to name the guardian 

(1) The parents may only name a guardian if at the time of their death they have the parental custody 

for the person and the property of the child. 

(2) The father may name a guardian for a child that is born only after his death where he would be 

entitled to do this if the child had been born before his death. 

(3) The guardian is named by testamentary disposition. 
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Section 1778 
Passing over the guardian named 

(1) A person who under section 1776 is designated guardian may be passed over without his consent 

only 

 1. if under sections 1780 to 1784 he cannot or should not be appointed guardian, 

 2. if he is prevented from assuming the guardianship, 

3. if he delays the assumption, 

 4. if his appointment would endanger the best interests of the ward, 

 5. if the ward, who has reached the age of fourteen, opposes the appointment, unless the ward is 

incapable of contracting. 

(2) If the person designated is prevented only temporarily, the family court must, after the obstacle 

ends, appoint him guardian in place of the previous guardian upon his application. 

(3) For a minor spouse, the other spouse may be appointed guardian before the persons designated 

under section 1776. 

(4) In addition to the person designated, a co-guardian may be appointed only with the approval of that 

person. 

Section 1779 
Selection by the family court 

(1) If the guardianship is not to be transferred to a person designated under section 1776, the family 

court must select the guardian after hearing the youth welfare office. 

(2) The family court should choose a person who is suitable to act as guardian in view of his personal 

circumstances and his financial situation, and also in view of the other circumstances. When a 

selection is made between several suitable person, the presumed wishes of the parents, the personal 

ties of the ward, the relationship by blood or marriage with the ward and the religious denomination of 

the ward are to be taken into account. 

(3) In selecting the guardian, the family court should hear relatives by blood or marriage of the ward if 

this can be done without substantial delay and without disproportionate costs. The relatives by blood 

and marriage may require reimbursement of their expenses from the ward; the amount of the 

expenses is specified by the family court. 

Section 1780 
Lack of capacity to be a guardian 

A person who is incapable of contracting may not be appointed a guardian. 
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Section 1781 
Unsuitability to be a guardian 

The following persons should not be appointed guardians: 

 1. a person who is a minor, 

 2. a person for whom a custodian has been appointed. 

Section 1782 
Exclusion by the parents 

(1) A person should not be appointed a guardian who has been excluded from the guardianship by a 

direction of the parents of the ward. If the parents have given directions that contradict each other, the 

direction of the parent who died later applies. 

(2) The exclusion is governed by the provisions of section 1777. 

Section 1783 

(repealed) 

Section 1784 
Official or church officer as guardian 

(1) An official or church officer, who under Land legislation needs a special authorisation to assume a 

guardianship, should not be appointed guardian without the prescribed authorisation. 

(2) This authorisation may only be refused if there is a compelling official reason. 

Section 1785 
Duty to assume guardianship 

Every German must assume the guardianship for which he is selected by the family court insofar as 

his appointment as guardian is not prevented by one of the reasons set out in sections 1780 to 1784. 
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Section 1786 
Right to refuse 

(1) The assumption of the guardianship may be refused by the following: 

 1. a parent who principally cares for two or more children who are not yet of school age or 

credibly establishes that the care for the family for which he is responsible permanently makes the 

exercise of the office particularly difficult, 

 2. a person who has reached the age of sixty, 

3. a person who has the care for the person or the property of more than three minor children, 

 4. a person who as the result of illness or of infirmity is prevented from conducting the 

guardianship properly, 

 5. a person who, because of the distance of his residence from the seat of the family court, 

cannot conduct the guardianship without particular inconvenience, 

6. (repealed) 

7. a person who is to be appointed to conduct the guardianship jointly with another person, 

8. a person who conducts more than one guardianship, custodianship or curatorship; the 

guardianship or curatorship of more than one sibling is regarded as only one; conducting two 

supervisory guardianships is equivalent to conducting one guardianship. 

(2) The right to refuse expires if it is not asserted to the family court before the appointment. 

Section 1787 
Consequences of unjustified refusal 

(1) A person who refuses to assume the guardianship without a reason is, if he is at fault, responsible 

for the damage that the ward suffers as a result of the appointment of the guardian being delayed. 

(2) If the family court declares that the refusal is unjustified, the person who refused, notwithstanding 

the appeals to which he is entitled, must provisionally assume the guardianship at the request of the 

family court. 

Section 1788 
Coercive fine 

(1) The family court may enjoin the person selected to be guardian to assume the guardianship by 

imposing coercive fines. 

(2) The coercive fines may be imposed only at intervals of at least one week. More than three coercive 

fines may not be imposed. 

Section 1789 
Appointment by the family court 

The guardian is appointed by the family court committing him to conduct the guardianship faithfully 

and conscientiously. The undertaking should be given by a handshake in lieu of an oath. 
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Section 1790 
Appointment subject to a reservation 

When the guardian is appointed, there may be a reservation of the removal of the guardian in the 

eventuality that a particular event occurs or does not occur. 

Section 1791 
Certificate of appointment 

(1) The guardian receives a certificate of appointment. 

(2) The certificate of appointment should contain the name and the date of birth of the ward, the name 

of the guardian, of the supervisory guardian and the co-guardians, and in the case of the division of 

the guardianship the nature of the division. 

Section 1791a 
Guardianship by association 

(1) An association having legal personality may be appointed guardian if it has been declared to be 

suitable for this by the Land youth welfare office. The association may be appointed guardian only if a 

person suitable as voluntary sole guardian is not available or if it is designated as guardian under 

section 1776; the appointment requires the consent of the association. 

(2) The appointment is made by order of the family court; sections 1789 and 1791 do not apply. 

(3) In conducting the guardianship, the association avails itself of individual members or employees of 

the association; a person who cares for the ward as an educator in a home of the association may not 

exercise the tasks of the guardian. The association is answerable to the ward for the fault of the 

member or of the employee in the same way as for the fault of an agent appointed under its 

constitution. 

(4) If the family court wishes to have a co-guardian together with the association or if it wishes to 

appoint a supervisory guardian, it should hear the association before the decision. 

Section 1791b 
Official guardianship of the youth welfare office by appointment 

(1) If a person suitable as a voluntary sole guardian is not available, the youth welfare office may be 

appointed guardian. The youth welfare office may be neither named nor excluded by the parents of 

the ward. 

(2) The appointment is made by order of the family court; sections 1789 and 1791 do not apply. 
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Section 1791c 
Statutory official guardianship of the youth welfare office 

(1) Upon the birth of a child whose parents are not married to each other and which requires a 

guardian, the youth welfare office becomes the guardian if the child has its habitual residence in the 

area of application of this Code; this does not apply if a guardian is appointed even before the birth of 

the child. If paternity under section 1592 no. 1 or 2 has been cancelled by contestation and if the child 

needs a guardian, the youth welfare office becomes the guardian at the time at which the decision 

becomes final and absolute. 

(2) If the youth welfare office has been the curator of a child whose parents are not married to each 

other, and if the curatorship ends by operation of law and the child needs a guardian, the youth 

welfare office that was previously the curator becomes the guardian. 

(3) The family court must without undue delay issue to the youth welfare office a certificate on the 

beginning of the guardianship; section 1791 does not apply. 

Section 1792 
Supervisory guardian 

(1) In addition to the guardian, a supervisory guardian may be appointed. If the youth welfare office is 

the guardian, no supervisory guardian may be appointed; the youth welfare office may be supervisory 

guardian. 

(2) A supervisory guardian should be appointed if management of assets is connected with the 

guardianship, unless the management is not material or the guardianship is to be conducted jointly by 

more than one guardian. 

(3) If the guardianship of more than one guardian is not to be conducted jointly, one guardian may be 

appointed supervisory guardian of the other. 

(4) The designation and appointment of the supervisory guardian are governed by the provisions 

applying to the creation of the guardianship. 
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Subtitle 2 

Conducting of the guardianship 

Section 1793 
Duties of the guardian, liability of the ward 

(1) The guardian has the right and the duty to care for the person and the property of the ward, and in 

particular to represent the ward. Section 1626 (2) applies with the necessary modifications. If the ward 

is taken into the household of the guardian for a long period, sections 1618a, 1619 and 1664 also 

apply with the necessary modifications. 

(2) For liabilities that arise against the ward in connection with the power of agency under subsection 

(1), the ward is liable under section 1629a with the necessary modifications. 

Section 1794 
Restriction as a result of curatorship 

The right and the duty of the guardian to care for the person and the property of the ward does not 

extend to matters of the ward for which a curator has been appointed. 

Section 1795 
Exclusion of power of agency 

(1) The guardian may not represent the ward: 

 1. in a legal transaction between his spouse, his civil partner or one of his lineal relatives on the 

one hand and the ward on the other hand, unless the legal transaction consists solely in the 

performance of an obligation, 

 2. in a legal transaction the subject of which is the transfer or encumbrance of a claim of the 

ward against the guardian secured by pledge, mortgage, ship mortgage or suretyship or the 

cancellation or reduction of this security or which creates an obligation of the ward to effect such a 

transfer, encumbrance, cancellation or reduction, 

 3. in a legal dispute between the persons designated in no. 1 and in a legal dispute on a matter 

of the kind designated in no. 2. 

(2) The provision of section 181 is unaffected. 

Section 1796 
Withdrawal of power of agency 

(1) The family court may withdraw from the guardian the power of agency for individual matters or for a 

specified group of matters. 

(2) The withdrawal should occur only if the interest of the ward is to a substantial degree contrary to 

the interest of the guardian or of a third party represented by the guardian or of one of the persons 

designated in section 1795 no. 1. 
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Section 1797 
More than one guardian 

(1) More than one guardian conduct the guardianship jointly. In the case of a difference of opinion, the 

family court decides, unless otherwise provided upon the appointment. 

(2) The family court may allocate the conducting of the guardianship between more than one guardian 

according to specified spheres of responsibility. Within the sphere of responsibility allocated to him, 

each guardian conducts the guardianship independently. 

(3) Provisions which the father or the mother has made for the determination of differences of opinion 

between the guardians named by them and for the distribution of the transactions among them in 

accordance with section 1777 must be followed by the family court except to the extent that pursuing 

them would endanger the interest of the ward. 

Section 1798 
Differences of opinion 

If the care for the person and the care for the property of the ward are the responsibility of different 

guardians, then in the case of a difference of opinion on the undertaking of an act relating to both the 

person and the property of the ward the family court decides. 

Section 1799 
Duties and rights of the supervisory guardian 

(1) The supervisory guardian must take care that the guardian conducts the guardianship in 

accordance with his duty. He must notify the family court without undue delay of breaches of duty by 

the guardian and of every case in which the family court is called on to intervene, in particular the 

death of the guardian or the occurrence of another circumstance as a result of which the office of the 

guardian ends or the removal of the guardian becomes necessary. 

(2) On request, the guardian must give information to the supervisory guardian on the conducting of 

the guardianship and permit inspection of the papers relating to the guardianship. 

Section 1800 
Scope of care for the person 

The right and the duty of the guardian to care for the person of the ward are governed by sections 

1631 to 1633. 

Section 1801 
Religious education 

(1) The care for the religious education of the ward may be removed from the sole guardian by the 

family court if the guardian does not belong to the denomination in which the ward is to be brought up. 

(2) If the youth welfare office or an association as guardian has to decide on the accommodation of 

the ward, then in this connection the religious denomination or the ideology of the ward and of his 

family are to be taken into account. 
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Section 1802 
Inventory of property 

(1) The guardian must make a list of the assets that are available when the guardianship is ordered or 

that accrue to the ward later and submit the list to the family court, after providing it with a declaration 

of correctness and completeness. If there is a supervisory guardian, the guardian must involve him 

when making the list; the list must be provided with a declaration of correctness and completeness by 

the supervisory guardian too. 

(2) The guardian, when making the list, may avail himself of the help of an official, a notary or another 

expert. 

(3) If the inventory submitted is inadequate, the family court may order that the inventory is made by a 

competent public authority or by a competent official or notary. 

Section 1803 
Management of assets in the case of inheritance or donation 

(1) The guardian must manage whatever the ward acquires as a result of death or is gratuitously 

bestowed on him by a third party inter vivos in accordance with the instructions of the deceased or of 

the third party if the instructions are made by the deceased by testamentary disposition or by the third 

party at the time of the gift. 

(2) With the approval of the family court, the guardian may deviate from the instructions if complying 

with them would endanger the interest of the ward. 

(3) For a deviation from the instructions made by a third party at the time of a disposition inter vivos, 

the approval of the third party, during his lifetime, is necessary and sufficient. The approval of the third 

party may be substituted by the family court if the third party is permanently unable to make a 

declaration or the abode of the third party is permanently unknown. 

Section 1804 
Donations made by the guardian 

The guardian may not, in representation of the ward, make donations. An exception applies to 

donations that are made to comply with a moral duty or to show consideration to decency. 

Section 1805 
Use for the guardian 

The guardian may not use assets of the ward either for himself nor for the supervisory guardian. If the 

youth welfare office is the guardian or supervisory guardian, the investment of money held in trust for a 

ward under section 1807 is also admissible in the corporation in which the youth welfare office is 

established. 
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Section 1806 
Investment of money held in trust for a ward 

The guardian must invest the money that is part of the assets of the ward at interest, except to the 

extent that it is to be held ready to satisfy expenses. 

Section 1807 
Nature of investment 

(1) The investment of money held in trust for a ward laid down in section 1806 should occur only 

 1. in debts for which there is a secure mortgage of a plot of land within the country, or in secure 

land charges or annuity land charges on plots of land within the country; 

 2. in securitised debts of the Federal Government or a Land and in debts that are entered in the 

Federal Debt Register or Land Debt Register of a Land; 

 3. in securitised debts whose interest is guaranteed by the Federal Government or by a Land; 

 4. in securities, in particular mortgage bonds, and in securitised debts of all kinds of a domestic 

municipal corporation or the credit institution of such a corporation, to the extent that the securities or 

the debt have been declared by the Federal Government with the approval of the Federal Council 

[Bundesrat] to be suitable for the investment of money held in trust for a ward; 

 5. with a domestic public savings bank if it has been declared by the competent public authority 

of the Land in which it has its seat suitable for the investment of money held in trust for a ward, or with 

another credit institution which belongs to an institution furnishing security that is sufficient for the 

investment. 

(2) The Land legislation may lay down, for the plots of land situated within its area of application, the 

basic principles under which the security of a mortgage, a land charge or an annuity land charge is to 

be determined. 

Section 1808 

(repealed) 

Section 1809 
Investment with blocking note 

The guardian should invest money held in trust for a ward under section 1807 (1) no. 5 only subject to 

the provision that the approval of the supervisory guardian or of the family court is required for the 

collection of the money. 

Section 1810 
Cooperation of supervisory guardian or family court 

The guardian should effect the investment laid down in sections 1806 and 1807 only with the approval 

of the supervisory guardian; the approval of the supervisory guardian is substituted by the approval of 

the family court. If there is no supervisory guardian, the investment should be made only with the 
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approval of the family court, to the extent that the guardianship is not conducted by more than one 

guardian jointly. 

Section 1811 
Other investment 

The family court may permit the guardian to make a different investment than that laid down in section 

1807. The permission should be refused only if the intended manner of investment, in the 

circumstances of the case, would be contrary to the efficient management of assets. 

Section 1812 
Dispositions of claims and securities 

(1) The guardian may dispose of a claim or of another right by which the ward may demand 

performance, and of a security of the ward, only with the approval of the supervisory guardian, except 

to the extent that the approval of the family court is required under sections 1819 to 1822. The same 

applies to the assumption of the duty to make such a disposition. 

(2) The approval of the supervisory guardian is substituted by the approval of the family court. 

(3) If there is no supervisory guardian, the approval of the family court takes the place of the approval 

of the supervisory guardian, except to the extent that the guardianship is conducted by more than one 

guardian jointly. 

Section 1813 
Transactions not requiring approval 

(1) The guardian does not require the approval of the supervisory guardian to accept performance 

owed: 

 1. if the object of the performance does not consist in money or securities, 

 2. if the claim is for not more than 3,000 euros, 

3. if money that the guardian invested is paid back, 

 4. if the claim is part of the emoluments of the property of the ward, 

 5. if the claim is directed to the reimbursement of the costs of giving notice or to the prosecution 

of rights or to other collateral performance. 

(2) The exemption under subsection (1) nos. 2 and 3 does not extend to the collection of money upon 

the investment of which a provision to the contrary was made. Nor does the exemption under 

subsection (1) no. 3 apply to the collection of money which is invested under section 1807 (1) nos. 1 to 

4. 

Section 1814 
Deposit of bearer instruments 

The guardian must deposit the bearer instruments that are part of the property of the ward, together 

with the renewal certificates, with a depositary institution or with one of the credit institutions named in 
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section 1807 (1) no. 5, subject to the condition that the return of the instruments may be demanded 

only with the approval of the family court. The deposit of bearer instruments that under section 92 are 

consumable things, and of interest, annuity or dividend coupons is not necessary. Instruments made 

out to order and endorsed in blank are equivalent to bearer instruments. 

Section 1815 
Change of registration and conversion of bearer instruments 

(1) The guardian may, instead of depositing the bearer instruments under section 1814, have their 

registration changed to the name of the ward, subject to the condition that he may dispose of them 

only with the approval of the family court. If the instruments are issued by the Federal Government or 

a Land, he may have them converted, subject to the same condition, into Debt Register claims against 

the Federal Government or the Land. 

(2) If bearer instruments that may be converted into Debt Register claims against the Federal 

Government or a Land are to be deposited, the family court may order that they are converted into 

Debt Register claims under subsection (1). 

Section 1816 
Blocking of registered claims 

If Debt Register claims against the Federal Government or a Land are part of the property of the ward 

at the time when the guardianship is ordered, or if the ward later acquires such claims, the guardian is 

to have a memorandum entered in the Debt Register that he may dispose of the claims only with the 

approval of the family court. 

Section 1817 
Exemption 

(1) The family court may, on the application of the guardian, exempt him from the duties imposed on 

him under sections 1806 to 1816, to the extent that 

 1. the scope of the management of assets justifies this and 

 2. an endangerment of the assets is not to be feared. 

The requirements of no. 1 are as a rule satisfied if the value of the property, without taking real 

property into account, does not exceed 6,000 euros. 

(2) The family court may, for special reasons, exempt the guardian from the duties imposed on him 

under sections 1814 and 1816 even if the requirements of subsection (1) no. 1 are not satisfied. 

Section 1818 
Order of deposit 

The family court may, for special reasons, order that the guardian is also to deposit in the manner set 

out in section 1814 such securities as are part of the property of the ward which he is not obliged 

under section 1814 to deposit, and also valuables of the ward; on the application of the guardian, the 
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deposit of interest, annuity and dividend coupons may be ordered, even if there is not a special 

reason. 

Section 1819 
Approval in the case of deposit 

As long as the securities or valuables deposited under section 1814 or under section 1818 have not 

been taken back, the guardian requires the approval of the family court for a disposition of them and, if 

mortgage, land charge or annuity land charge certificates have been deposited, for a disposition of the 

mortgage claim, the land charge or the annuity land charge. The same applies to the assumption of 

the duty to make such a disposition. 

Section 1820 
Approval after change of registration and conversion 

(1) If bearer instruments have had their registration changed to the name of the ward or been 

converted to Debt Register claims under section 1815, the guardian also requires the approval of the 

family court for the assumption of the duty to make a disposition of the principal claims arising from the 

change of registration or the conversion. 

(2) The same applies if, in the case of a Debt Register claim of the ward, the memorandum referred to 

in section 1816 is entered. 

Section 1821 
Approval of transactions relating to plots of land, ships or ships under construction 

(1) The guardian requires the approval of the family court: 

 1. for a disposition of a plot of land or of a right in a plot of land; 

 2. for a disposition of a claim that is directed to the transfer of the ownership of a plot of land or to 

the creation or transfer of a right in a plot of land or to the release of a plot of land from such a right; 

3. for a disposition of a registered ship or ship under construction or of a claim that is directed to 

the transfer of the ownership of a registered ship or ship under construction; 

 4. for the assumption of a duty to make one of the dispositions set out in nos. 1 to 3; 

 5. for a contract which is directed at the nongratuitous acquisition of a plot of land, a registered 

ship or ship under construction or a right in a plot of land. 

(2) The rights in a plot of land in the meaning of this provision do not include mortgages, land charges 

and annuity land charges. 
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Section 1822 
Approval for other transactions 

The guardian requires the approval of the family court: 

 1. for a legal transaction by which the ward is obliged to make a disposition of his property as a 

whole or of an inheritance that has accrued to him or of his future share of the inheritance on intestacy 

or of his future compulsory portion, and a disposition of the share of the ward in an inheritance, 

 2. to disclaim an inheritance or a legacy, to waive a compulsory portion and for a contract for the 

division of an inheritance, 

3. for a contract which is directed to the nongratuitous acquisition or the disposal of a trade or 

business and for a shareholders’ or partnership agreement that is entered into to operate a trade or 

business, 

 4. for a usufructuary lease of a farm or a commercial business, 

 5. for a lease or usufructuary lease or another contract which obliges the ward to make periodical 

payments, if the contractual relationship is to continue for more than one year after the ward reaches 

the age of majority, 

 6. for an apprenticeship agreement that is entered into for longer than one year, 

 7. for a contract directed to the assumption of a service or employment relationship if the ward is 

to be obliged to render performance in person for longer than one year, 

 8. for taking out a loan against the credit of the ward, 

 9. for issuing a bearer bond or for the assumption of an obligation under a bill of exchange or 

another instrument that may be transferred by endorsement, 

 10. for the assumption of the liability of a third party, in particular for the assumption of a 

guarantee, 

 11. for the granting of a full commercial power of agency, 

12. for a settlement or an arbitration agreement, unless the object of the dispute or of the 

uncertainty can be assessed in money and does not exceed the value of 3,000 euros, or the 

settlement corresponds to a judicial settlement suggestion made in writing or recorded by the court, 

13. for a legal transaction that cancels or reduces the existing security for a claim of the ward or 

creates a duty to cancel or reduce it. 

Section 1823 
Approval where the ward has a trade or business 

The guardian should not without the approval of the family court commence a new trade or business in 

the name of the ward or terminate an existing trade or business of the ward. 
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Section 1824 
Approval for the permission for the ward to use objects 

The guardian may not permit the ward to use objects for the disposal of which the approval of the 

supervisory guardian or of the family court is necessary, for the performance of a contract entered into 

by the ward or at the free disposal of the ward, without this approval. 

Section 1825 
General authorisation 

(1) The family court may give the ward a general authorisation for legal transactions for which under 

section 1812 the approval of the supervisory guardian is necessary and for the legal transactions set 

out in section 1822 nos. 8 to 10. 

(2) The authorisation should only be given if it is necessary for the purpose of management of assets, 

in particular for the operation of a trade or business. 

Section 1826 
Hearing of the supervisory guardian before giving the approval 

Before the decision on the approval necessary for an act of the ward, the family court should hear the 

supervisory guardian, if one exists and the hearing is convenient. 

Section 1827 

(repealed) 

Section 1828 
Pronouncement of approval 

The family court may pronounce the approval of a legal transaction only to the guardian. 

Section 1829 
Subsequent approval 

(1) If the guardian enters into a contract without the necessary approval of the family court, the 

effectiveness of the contract is subject to the subsequent approval of the family court. The approval 

and its refusal take effect in relation to the other party only when the guardian notifies the other party 

of it. 

(2) Where the other party requests the guardian to notify it whether the approval has been granted, the 

notification of the approval may occur only before the end of a period of four weeks after the receipt of 

the request; if it is not given, the approval is deemed to have been refused. 

(3) If the ward has reached the age of majority, the approval of the ward takes the place of the 

approval of the family court. 
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Section 1830 
Right of revocation of the other party 

If the guardian has claimed to the other party, untruthfully, that the family court has given its approval, 

the other party is entitled to revoke the contract until it is informed of the subsequent approval of the 

family court, unless it knew of the lack of approval when it entered into the contract. 

Section 1831 
Unilateral legal transaction without approval 

A unilateral legal transaction which the guardian enters into without the necessary approval of the 

family court is ineffective. Where the guardian, with this approval, enters into such a legal transaction 

with another person, the legal transaction is ineffective if the guardian does not provide the approval 

and the other person for this reason and without undue delay rejects the legal transaction. 

Section 1832 
Approval of the supervisory guardian 

To the extent that the guardian requires the approval of the supervisory guardian for a legal 

transaction, the provisions of sections 1828 to 1831 apply with the necessary modifications; in 

derogation from section 1829 (2), the period for notification of approval of the supervisory guardian is 

two weeks. 

Section 1833 
Liability of the guardian 

(1) The guardian is answerable to the ward for the damage arising from a breach of duty if he is at 

fault. The same applies to the supervisory guardian. 

(2) If more than one person together are responsible for the damage, they are liable as joint and 

several debtors. If, in addition to the guardian, the supervisory guardian or a co-guardian is 

responsible only by reason of breach of his duty to supervise, then as between them the guardian 

alone is liable. 

Section 1834 
Duty to pay interest 

If the guardian uses money belonging to the ward for his own purposes, he must pay interest on it 

from the date when it is used. 
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Section 1835 
Reimbursement of outlays 

(1) If the guardian, for the purpose of conducting the guardianship, incurs outlays, then under the 

provisions applying to mandate of sections 669 and 670 he may require an advance or reimbursement 

from the ward; the reimbursement of travelling expenses is governed by the arrangement made for 

experts in section 5 of the Court Payment and Reimbursement Act [Justizvergütungs- und -

entschädigungsgesetz] with the necessary modifications. The supervisory guardian has the same 

right. Claims for reimbursement are extinguished if they are not asserted at court within fifteen months 

after they arise; here, the assertion of the claim at the family court is also deemed to be an assertion 

vis-à-vis the ward. 

(1a) The family court may lay down a period deviating from subsection (1) sentence 3 of a minimum of 

two months. The fixing of the period must contain information on the consequences of failure to 

observe the time limit. On application, the period may be extended by the family court. The claim 

expires to the extent that it is not quantified within the period. 

(2) Outlays also include the costs of reasonable insurance against damage that may be caused to the 

ward by the guardian or the supervisory guardian or that may be suffered by the guardian or 

supervisory guardian because he is obliged to compensate a third party for damage caused by the 

conduct of the guardianship; this does not apply to the costs of the third-party liability insurance of the 

keeper of a motor vehicle. Sentence 1 does not apply if the guardian or supervisory guardian receives 

payment under section 1836 (1) sentence 2 in conjunction with the Guardians and Custodians 

Payment Act [Vormünder- und Betreuervergütungsgesetz]. 

(3) Such services of the guardian or of the supervisory guardian as belong to his business, trade or 

profession are also deemed to be outlays. 

(4) If the ward is destitute, the guardian may require advance payment and reimbursement from the 

public treasury. Subsection (1) sentence 3 and subsection (1)a apply with the necessary modifications. 

(5) The youth welfare office or an association, as guardian or supervisory guardian, may require no 

advance payment and may require reimbursement only to the extent that the income and property of 

the ward to be applied is sufficient. General management costs including the costs under subsection 

(2) are not reimbursed. 
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Section 1835a 
Reimbursement for expenses 

(1) For the discharge of his claim to compensation for expenses, the guardian, as reimbursement for 

expenses, may demand, for each guardianship for which he is not entitled to payment, a sum of 

money which for one year corresponds to nineteen times the amount that may be granted to a witness 

as the maximum amount of reimbursement for one lost working hour (section 22 of the Court Payment 

and Reimbursement Act [Justizvergütungs- und -entschädigungsgesetz]) (reimbursement for 

expenses). If the guardian has already received an advance payment or compensation for such 

outlays, the reimbursement for expenses is correspondingly reduced. 

(2) The reimbursement for expenses is to be paid annually, for the first time one year after the 

appointment of the guardian. 

(3) If the ward is destitute, the guardian may demand the reimbursement for expenses from the public 

treasury; maintenance claims of the ward against the guardian are not to be taken into account in this 

respect when income is assessed under section 1836c no. 1. 

(4) The claim to reimbursement for expenses expires if it is not asserted within three months after the 

end of the year in which the claim arises; the assertion of the claim at the family court is also deemed 

to be an assertion vis-à-vis the ward. 

(5) No reimbursement for expenses may be granted to the youth welfare office or to an association. 

 1. under section 87 of the Twelfth Book of the Social Security Code [Sozialgesetzbuch] his 

income, to the extent that, together with the income of his spouse or civil partner who is not living 

apart, it exceeds the conclusive income limit under sections 82, 85 (1) and 86 of the Twelfth Book of 

the Social Security Code [Sozialgesetzbuch] for help under the Fifth to Ninth Chapters of the Twelfth 

Book of the Social Security Code [Sozialgesetzbuch]. If, in the individual case, the provision of part of 

the income to satisfy a particular need as part of the help under the Fifth to Ninth Chapters of the 

Twelfth Book of the Social Security Code [Sozialgesetzbuch] is expected or required, this part of the 

income may no longer be taken into account in the assessment as to how far the provision of the 

income is to be used to pay the costs of the guardianship. Income is also deemed to include 

maintenance claims and the annuities payable by reason of the withdrawal of such a claim; 

 2. his property under section 90 of the Twelfth Book of the Social Security Code 

[Sozialgesetzbuch]. 
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Section 1836 
Payment of the guardian 

(1) The guardianship is conducted gratuitously. It is, exceptionally, conducted nongratuitously if the 

court finds when the guardian is appointed that the guardian is conducting the guardianship as an 

occupation or profession. The details are governed by the Guardians and Custodians Payment Act 

[Vormünder- und Betreuervergütungsgesetz]. 

(2) Where the court does not make a finding under subsection (1) sentence 2, it may nevertheless 

grant to the guardian, and for special reasons also to the supervisory guardian, a reasonable payment 

if the extent or the difficulty of the guardianship transactions justifies this; this does not apply if the 

ward is destitute. 

(3) No payment may be granted to the youth welfare office or to an association. 

Sections 1836a and 1836b 

(repealed) 

Section 1836c 
Funds to be provided by the ward 

The ward must provide the following: 

 1. under section 87 of the Twelfth Book of the Social Security Code [Sozialgesetzbuch] his 

income, to the extent that, together with the income of his spouse or civil partner who is not living 

apart, it exceeds the conclusive income limit under sections 82, 85 (1) and 86 of the Twelfth Book of 

the Social Security Code [Sozialgesetzbuch] for help under the Fifth to Ninth Chapters of the Twelfth 

Book of the Social Security Code [Sozialgesetzbuch]. If, in the individual case, the provision of part of 

the income to satisfy a particular need as part of the help under the Fifth to Ninth Chapters of the 

Twelfth Book of the Social Security Code [Sozialgesetzbuch] is expected or required, this part of the 

income may no longer be taken into account in the assessment as to how far the provision of the 

income is to be used to pay the costs of the guardianship. Income is also deemed to include 

maintenance claims and the annuities payable by reason of the withdrawal of such a claim; 

 2. his property under section 90 of the Twelfth Book of the Social Security Code 

[Sozialgesetzbuch]. 

Section 1836d 
Destitution of the ward 

The ward is deemed to be destitute if, with regard to the compensation for expenses or the payment 

from his income or property to be applied, 

 1. he cannot raise it or can raise it only in part or in instalments or 

 2. he can raise it only by the judicial assertion of maintenance claims. 
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Section 1836e 
Statutory passing of claim 

(1) To the extent that the public treasury satisfies the guardian or supervisory guardian, claims of the 

guardian or supervisory guardian against the ward pass to the public treasury. The claim that has 

passed expires in ten years from the end of the year in which the public treasury paid the outlays or 

made the payment. After the death of the ward, his heir is liable only for the value of the estate 

available at the date of the devolution of the inheritance; section 102 (3) and (4) of the Twelfth Book of 

the Social Security Code [Sozialgesetzbuch] applies with the necessary modifications; section 1836c 

does not apply to the heir. 

(2) To the extent that claims under section 1836c no. 1 sentence 2 are to be applied, section 850b of 

the Code of Civil Procedure [Zivilprozessordnung], for the benefit of the public treasury, does not 

apply. 

Subtitle 3 

Care and supervision of the family court 

Section 1837 
Advice and supervision 

(1) The family court advises the guardians. It assists in introducing them to their tasks. 

(2) The family court is to supervise all the activity of the guardian and of the supervisory guardian and 

to intervene against breaches of duty by suitable orders and prohibitions. It may instruct the guardian 

and the supervisory guardian to take out insurance against damage that they may cause to the ward. 

(3) The family court may enjoin the guardian and the supervisory guardian to observe its directions by 

imposing coercive fines. No coercive fine is imposed on the youth welfare office or an association. 

(4) Sections 1666 and 1666a and section 1696 apply with the necessary modifications. 

Section 1838 

(repealed) 

Section 1839 
Duty of information of the guardian 

The family court must, on request, at any time give information to the guardian and the supervisory 

guardian on the conduct of the guardianship and on the personal circumstances of the ward. 
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Section 1840 
Report and rendering of account 

(1) The guardian must report to the family court at least once a year on the personal circumstances of 

the ward. 

(2) The guardian must render an account to the family court of his management of the assets. 

(3) The account is to be rendered annually. The accounting year is laid down by the family court. 

(4) If the management is of a small extent, the family court, after the account has been rendered for 

the first year, may order that the account is to be rendered for longer periods, of a maximum of three 

years. 

Section 1841 
Contents of the account 

(1) The account should contain an organised record of the receipts and expenditure, on disposals and 

acquisitions of assets and, to the extent that it is customary to provide supporting documents, to be 

provided with supporting documents. 

(2) If a trade or business is operated with commercial bookkeeping, then a financial statement drawn 

up from the books is sufficient as an account. The family court may, however, require the books and 

other supporting documents to be submitted. 

Section 1842 
Cooperation of the supervisory guardian 

If there is a supervisory guardian or a supervisory guardian is to be appointed, the guardian must 

submit the account to him, with proof of the amount of the assets. The supervisory guardian must 

make on the account the annotations which the examination gives him cause to make. 

Section 1843 
Examination by the family court 

(1) The family court must examine the account from an accounting point of view and objectively and, 

to the extent that this is necessary, arrange for its correction and supplementation. 

(2) Claims that remain disputed between the guardian and the ward may be judicially asserted even 

before the termination of the guardianship relationship. 

Section 1844 

(repealed) 

Section 1845 

(repealed) 

Section 1846 
Interim measures of the family court 

If a guardian has not yet been appointed or if the guardian is prevented from carrying out his duties, 

the familycourt must take the measures that are necessary in the interest of the person affected. 
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Section 1847 
Hearing of the relatives 

In important matters, the familycourt should hear relatives by blood or marriage of the ward if this can 

be done without substantial delay and without disproportionate costs. Section 1779 (3) sentence 2 

applies with the necessary modifications. 

Section 1848 

(repealed) 

Subtitle 4 

Cooperation of the youth welfare office 

Sections 1849, 1850 

(repealed) 

Section 1851 
Duties of notification 

(1) The familycourt must notify the youth welfare office of the order of guardianship, designating the 

guardian and the supervisory guardian, and of a change of the person and the termination of the 

guardianship. 

(2) If the habitual residence of a ward is moved to the area of another youth welfare office, the 

guardian must notify the youth welfare office of the previous habitual residence, and that youth welfare 

office must notify the youth welfare office of the new habitual residence, of the move. 

(3) If an association is guardian, subsections (1) and (2) do not apply. 

Subtitle 5 

Exempted guardianship 

Section 1852 
Exemption by the father 

(1) The father may, when he names a guardian, exclude the appointment of a supervisory guardian. 

(2) The father may direct that the guardian named by him should not be subject in the investment of 

money to the restrictions laid down in sections 1809 and 1810 and should not require the approval of 

the supervisory guardian or of the familycourt for the legal transactions set out in section 1812. These 

directions are to be regarded as having been made if the father has excluded the appointment of a 

supervisory guardian. 

Section 1853 
Exemption from deposit and blocking 

The father may exempt the guardian named by him from the duty to deposit bearer instruments and 

instruments made out to order and to have the memorandum mentioned in section 1816 entered in the 

Federal Debt Register or the Debt Register of a Land. 
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Section 1854 
Exemption from duty to render an account 

(1) The father may exempt the guardian named by him from the duty to render account for the duration 

of his office. 

(2) In such a case, the guardian must, after a period of two years in each case, file with the familycourt 

a summary of the amount of the assets subject to his management. The familycourt may direct that 

the summary is filed at longer intervals of a maximum of five years. 

(3) If there is a supervisory guardian or a supervisory guardian is to be appointed, the guardian must 

submit the summary to him, with proof of the amount of the assets. The supervisory guardian must 

make on the summary the annotations which the examination gives him cause to make. 

Section 1855 
Exemption by the mother 

If the mother designates a guardian, she may make the same directions as the father may under 

sections 1852 to 1854. 

Section 1856 
Requirements of exemption 

The directions admissible under sections 1852 to 1855 are governed by the provisions of section 

1777. If the parents have given directions that contradict each other, the direction of the parent who 

died later applies. 

Section 1857 
Cancellation of the exemption by the family court 

The directions of the father or the mother may be cancelled by the familycourt if compliance with them 

would endanger the interest of the ward. 

Section 1857a 
Exemption of the youth welfare office and the association 

The youth welfare office and an association as guardian are entitled to the exemptions admissible 

under section 1852 (2) and sections 1853 and 1854. 

Sections 1858 - 1881 

(repealed) 
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Subtitle 6 

Termination of the guardianship 

Section 1882 
Cessation of the requirements 

The guardianship ends when the requirements laid down for the commencement of the guardianship 

in section 1773 cease to be satisfied. 

Section 1883 

(repealed) 

Section 1884 
Ward missing and declaration of death of the ward 

(1) If the ward is missing, the guardianship ends only when it is cancelled by the familycourt. The 

familycourt must cancel the guardianship if it obtains knowledge of the death of the ward. 

(2) If the ward is declared to be dead or if his date of death is determined under the provisions of the 

Missing Persons Act [Verschollenheitsgesetz], the guardianship ends when the order on the 

declaration of death or the determination of the time of death becomes final and absolute. 

Section 1885 

(repealed) 

Section 1886 
Removal of the sole guardian 

The familycourt must remove the sole guardian if the continuation of the office, in particular by reason 

of conduct in breach of duty of the guardian, would endanger the interest of the ward or if one of the 

reasons set out in section 1781 is present in the person of the guardian. 

Section 1887 
Removal of the youth welfare office or association 

(1) The familycourt must remove the youth welfare office or the association as guardian and appoint 

another guardian if this serves the welfare of the ward and another suitable person is available as 

guardian. 

(2) The decision is made by the court of its own motion or on application. A ward who is fourteen years 

of age, and every person who asserts a justified interest of the ward, is entitled to apply. The youth 

welfare office or the association should make the application as soon as they learn that the 

requirements of subsection (1) are satisfied. 

(3) The familycourt should, before its decision, also hear the youth welfare office or the association. 
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Section 1888 
Removal of officials and church officers 

Where an official or a church officer is appointed guardian, the familycourt must remove him if the 

authorisation that is necessary under the Land statutes on the assumption of guardianship or for the 

continuation of the guardianship assumed before entry into the civil service or service relationship 

ends or is withdrawn or if the prohibition of continuation of the guardianship that is admissible under 

the Land statutes occurs. 

Section 1889 
Removal on the application of the guardian himself 

(1) The familycourt must remove the sole guardian on his application if there is a compelling reason; a 

compelling reason includes but is not limited to the occurrence of a circumstance that would entitle the 

guardian under section 1786 (1) nos. 2 to 7 to refuse the assumption of the guardianship. 

(2) The familycourt must remove the youth welfare office or the association as guardian on its 

application if another person suited as guardian is available and this measure is not inconsistent with 

the best interests of the ward. In addition, an association is to be removed on its application if there is 

a compelling reason. 

Section 1890 
Delivery of assets and rendering an account 

After the termination of his office, the guardian must deliver to the ward the assets managed and 

render an account of the management. To the extent that he has rendered an account to the 

familycourt, reference to this account is sufficient. 

Section 1891 
Cooperation of the supervisory guardian 

(1) If there is a supervisory guardian, the ward must submit the account to the supervisory guardian. 

The supervisory guardian must make on the account the annotations which the examination gives him 

cause to make. 

(2) The supervisory guardian must, on request, provide information on the conduct of the supervisory 

guardianship and, to the extent that he is capable of doing this, on the assets managed by the 

guardian. 

Section 1892 
Examination and approval of the account 

(1) The guardian must file the account, after he has submitted it to the supervisory guardian, with the 

familycourt. 

(2) The familycourt must examine the account from an accounting point of view and objectively and 

arrange its acceptance by negotiation with the parties involved, involving the supervisory guardian. To 

the extent that the account is approved as correct, the familycourt must record the acceptance. 
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Section 1893 
Continuation of transactions after the termination of the guardianship, return of certificates 

(1) In the case of the termination of the guardianship or of the office of guardian, the provisions of 

sections 1698a and 1698b apply with the necessary modifications. 

(2) After the termination of his office, the guardian must return the certificate of appointment to the 

familycourt. In the cases of sections 1791a and 1791b, the order of the familycourt is to be returned, 

and in the case of section 1791c the certificate on the commencement of the guardianship. 

Section 1894 
Notification on death of the guardian 

(1) The heir of the guardian must notify the familycourt without undue delay of the death of the 

guardian. 

(2) The guardian must give notification without undue delay of the death of the supervisory guardian or 

of a co-guardian. 

Section 1895 
Termination of office of the supervisory guardian 

The provisions of sections 1886 to 1889, 1893 and 1894 apply with the necessary modifications to the 

supervisory guardian. 
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Title 2 

Legal custodianship 

Section 1896 
Requirements 

(1) If a person of full age, by reason of a mental illness or a physical, mental or psychological 

handicap, cannot in whole or in part take care of his affairs, the custodianship court, on his application 

or of its own motion, appoints a custodian for him. The application may also be made by a person 

incapable of contracting. To the extent that the person of full age cannot take care of his affairs by 

reason of a physical handicap, the custodian may be appointed only on the application of the person 

of full age, unless the person is unable to make his will known. 

(1a) A custodian may not be appointed against the free will of the person of full age. 

(2) A custodian may be appointed only for groups of tasks in which the custodianship is necessary. 

The custodianship is not necessary to the extent that the affairs of a person of full age may be taken 

care of by an authorised person who is not one of the persons set out in section 1897 (3), or by other 

assistants for whom no legal representative is appointed, just as well as by a custodian. 

(3) The assertion of rights of the person under custodianship vis-à-vis the person authorised by him 

may also be defined as a group of tasks. 

(4) The decision on the telecommunications of the person under custodianship and on the receipt, 

opening and withholding of his post are included in the group of tasks of the custodian only if the court 

has expressly ordered this. 

Section 1897 
Appointment of a natural person 

(1) The custodianship court appoints as custodian a natural person who is suited to take care of the 

affairs of the person under custodianship from a legal point of view within the group of tasks 

determined by the court and to take care of his person to the extent necessary. 

(2) The employee of a custodianship association recognised under section 1908f who is solely or 

partly employed there as a custodian (association custodian) may be appointed only with the consent 

of the association. The same applies to the employee of a public authority competent in custodianship 

matters who is solely or partly employed there as custodian (public authority custodian). 

(3) A person who is in a situation of dependence or in another close connection to an institution, a 

home or another establishment to which the person of full age has been committed or in which he lives 

may not be appointed custodian. 
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(4) If the person of full age suggests a person who may be appointed custodian, this suggestion 

should be followed unless it is inconsistent with the best interests of the person of full age. If he 

suggests that a particular person should not be appointed, this should be taken into account. 

Sentences 1 and 2 also apply to suggestions that the person of full age made before the 

custodianship proceedings, unless he discernibly does not wish to uphold these suggestions. 

(5) If the person of full age suggests no-one who may be appointed custodian, then when the 

custodian is selected, account must be taken of the family and other personal ties of the person of full 

age, in particular the ties to parents, to children, to the spouse and to the civil partner, and of the 

danger of conflicts of interest. 

(6) A person who conducts custodianships as part of the exercise of his occupation or profession 

should be appointed custodian only if no other suitable person is available who is prepared to conduct 

the custodianship on a voluntary basis. If the custodian becomes aware of circumstances which 

indicate that the person of full age can be cared for by one or more than one other suitable persons 

outside the exercise of an occupation or profession, he must notify the court of this. 

(7) If a person, under the conditions of subsection (6) sentence 1, is appointed a custodian for the first 

time in the district of the custodianship court, the court should before this hear the competent public 

authority on the suitability of the selected custodian and on the findings to be made under section 1 (1) 

sentence 1 second alternative of the Guardians and Custodians Payment Act [Vormünder- und 

Betreuervergütungsgesetz]. The competent authority should request the person to submit a certificate 

of good conduct and a status report from the debtors’ list. 

(8) If a person is appointed under the condition of subsection (6) sentence 1, he must declare the 

number and volume of the custodianships he is conducting professionally. 

Section 1898 
Duty to assume custodianship 

(1) The person selected by the custodianship court is under a duty to assume the custodianship if he 

is suitable as a custodian and he can be expected to assume it, taking into account his family, 

professional and other circumstances. 

(2) The person selected may be appointed a custodian only when he has stated that he is prepared to 

assume the custodianship. 
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Section 1899 
More than one custodian 

(1) The custodianship court may appoint more than one custodian if better care can be taken of the 

affairs of the person under custodianship as a result of this. In this case, it determines which custodian 

is entrusted with which group of tasks. There is no appointment of more than one custodian who 

receive payment except in the cases dealt with in subsections (2) and (4) and section 1908i (1) 

sentence 1 in conjunction with section 1792. 

(2) A special custodian must always be appointed for the decision on consent to a sterilisation of the 

person under custodianship. 

(3) To the extent that more than one custodian is entrusted with the same group of tasks, they may 

take care of the affairs of the person under custodianship only jointly, unless the court has ordered 

otherwise or delay entails risk. 

(4) The court may also appoint more than one custodian in such a way that one is to take care of the 

affairs of the person under custodianship only to the extent that the other is prevented. 

Section 1900 
Custodianship by association or public authority 

(1) If the person of full age cannot be adequately cared for by one or more than one natural persons, 

the custodianship court appoints a recognised custodianship association as custodian. The 

appointment requires the consent of the association. 

(2) The association transfers the exercise of the custodianship to individual persons. In doing this, it 

must comply with suggestions of the person of full age, to the extent that there are no compelling 

reasons against this. The association notifies the court at once to whom it has transferred the exercise 

of the custodianship. 

(3) If the committee becomes aware of circumstances which indicate that the person of full age can be 

cared for adequately by one or more than one natural persons, he must notify the court of this. 

(4) If the person of full age cannot be cared for adequately by one or more than one natural persons or 

by an association, the court appoints the competent public authority as custodian. Subsections (2) and 

(3) apply with the necessary modifications. 

(5) The decision on consent to a sterilisation of the person under custodianship may not be transferred 

to associations or to public authorities. 
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Section 1901 
Scope of the custodianship, duties of the custodian 

(1) The custodianship includes all activities that are necessary to attend to the affairs of the person 

under custodianship from a legal point of view in accordance with the following provisions. 

(2) The custodian must attend to the affairs of the person under custodianship in a manner that is 

conducive to his welfare. The best interests of the person under custodianship also includes the 

possibility for him, within his capabilities, to shape his life according to his own wishes and ideas. 

(3) The custodian must comply with wishes of the person under custodianship to the extent that this is 

not inconsistent with the best interests of the latter and can be expected of the custodian. This also 

applies to wishes which the person under custodianship expressed before the appointment of the 

custodian, unless he discernibly does not wish to uphold these wishes. Before the custodian deals 

with important matters, he discusses them with the person under custodianship, to the extent that this 

is not inconsistent with the best interests of the latter. 

(4) Within his group of tasks, the custodian must help towards possibilities being used to remove or 

improve the illness or handicap of the person under custodianship, to prevent its deterioration or to 

mitigate its consequences. If the custodianship is conducted professionally, then in suitable cases the 

custodian must, on the order of the court, draw up a custodianship plan at the commencement of the 

custodianship. The custodianship plan must set out the aims of the custodianship and the measures to 

be undertaken to achieve them. 

(5) If the custodian becomes aware of circumstances which enable the cancellation of the 

custodianship, he is to notify the custodianship court of this. The same applies to circumstances which 

enable a restriction of the group of tasks or require its extension, the appointment of a further 

custodian or the order of a reservation of consent (section 1903). 

Section 1901a 
Wishes in writing with regard to custodianship, enduring power of attorney 

A person who is in possession of a document in which a person, for the contingency that he is under 

custodianship, has communicated suggestions on the choice of the custodian or wishes for the 

conduct of the custodianship, must without undue delay deliver it to the custodianship court after he 

obtains knowledge that proceedings for the appointment of a custodian have been commenced. 

Similarly, the possessor must inform the custodianship court of documents in which the person 

concerned has authorised another person to take care of his affairs. The custodianship court may 

require a copy to be submitted. 
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Section 1902 
Representation of the person under custodianship 

In his group of tasks, the custodian represents the person under custodianship in court and from court. 

Section 1903 
Reservation of consent 

(1) To the extent that this is necessary to prevent a substantial danger for the person or the property of 

the person under custodianship, the custodianship court orders that the person under custodianship 

requires the consent of the custodian for a declaration of intention that relates to the group of tasks of 

the custodian (reservation of consent). Sections 108 - 113, 131 (2) and section 210 apply with the 

necessary modifications. 

(2) A reservation of consent may not extend to declarations of intention that are directed to entering 

into a marriage or creating a civil partnership, to dispositions mortis causa and to declarations of 

intention for which a person with limited capacity to contract under the provisions of Books Four and 

Five does not need the consent of his legal representative. 

(3) Where a reservation of consent is ordered, the custodian nevertheless does not require the 

consent of his custodian if the declaration of intention merely confers a legal advantage on the person 

under custodianship. To the extent that the court does not order otherwise, this also applies if the 

declaration of intention relates to a trivial matter of everyday life. 

(4) Section 1901 (5) applies with the necessary modifications. 

Section 1904 
Approval of the custodianship court in the case of medical measures 

(1) The consent of the custodian to an examination of the state of health of the person under 

custodianship, to therapeutic treatment or to an operation is subject to the approval of the 

custodianship court if the justified danger exists that the person under custodianship will die or will 

suffer serious injury to his health that lasts for a long period by reason of the measure. Without the 

approval, the measure may be carried out only if delay entails danger. 

(2) Subsection (1) also applies to the approval given by an authorised person. It is effective only if the 

power of attorney is given in writing and expressly includes the measures set out in subsection (1) 

sentence 1. 
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Section 1905 
Sterilisation 

(1) Where the operation is a sterilisation of the person under custodianship to which the person may 

not consent, the custodian may consent only if 

 1. the sterilisation is not inconsistent with the intention of the person under custodianship, 

 2. the person under custodianship will permanently remain incapable of consenting, 

3. it is to be assumed that without the sterilisation there would be a pregnancy, 

 4. as a result of this pregnancy a danger for the life of the pregnant woman or the danger of a 

serious adverse effect on her physical or psychological state of health were to be expected which 

could not be prevented in a reasonable way, and 

 5. the pregnancy cannot be prevented by other reasonable means. 

A serious danger for the psychological state of health of the pregnant woman also includes the danger 

of serious and persistent suffering which would threaten her because custodianship court measures 

which would entail separating her from her child (sections 1666 and 1666a) would have to be taken 

against her. 

(2) The consent must be approved by the custodianship court. The sterilisation may not be carried out 

until two weeks after the approval takes effect. In the sterilisation, preference is always to be given to 

the method that permits a refertilisation. 

Section 1906 
Approval of the custodianship court with regard to accommodation 

(1) It is admissible for the custodian to put the person under custodianship in accommodation that is 

associated with deprivation of liberty only as long as this is necessary for the best interests of the 

person under custodianship because 

 1. by reason of a mental illness or mental or psychological handicap of the person under 

custodianship there is a danger that he will kill himself or cause substantial damage to his own health, 

or 

 2. an examination of the state of health of the person under custodianship, therapeutic treatment 

or an operation is necessary without which the accommodation of the person under custodianship 

cannot be carried out and the person under custodianship, by reason of a mental illness or mental or 

psychological handicap, cannot recognise the necessity of the accommodation or cannot act in 

accordance with this realisation. 

(2) The accommodation is admissible only with the approval of the custodianship court. Without the 

approval, the accommodation is admissible only if delay entails risk; the approval must thereafter be 

obtained without undue delay. 
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(3) The custodian must terminate the accommodation if its requirements cease to be satisfied. He 

must notify the custodianship court of the termination of the accommodation. 

(4) Subsections (1) to (3) apply with the necessary modifications if the person under custodianship 

who is in an institution, a home or another establishment without being accommodated there is to be 

deprived of his liberty by mechanical devices, by medical drugs or in another way for a long period of 

time or regularly. 

(5) The accommodation by an authorised person and the consent of an authorised person to 

measures under subsection (4) require that the power of attorney be granted in writing and expressly 

covers the measures set out in subsections (1) and (4). Apart from this, subsections (1) to (4) apply 

with the necessary modifications. 

Section 1907 
Approval of the custodianship court on abandonment of rented home 

(1) The custodian requires the approval of the custodianship court for the termination of a lease of 

residential space which the person under custodianship rented. The same applies to a declaration of 

intention that is directed to the termination of such a lease. 

(2) Where other circumstances occur by reason of which the termination of the lease is taken into 

consideration, the custodian must notify the custodianship court of this without undue delay if his 

group of tasks includes the lease or the determination of residence. If the custodian wishes to 

abandon residential space of the person under custodianship in another way than by notice of 

termination or cancellation of a lease, he must notify this too without undue delay. 

(3) The custodian requires the approval of the custodianship court for a lease or usufructuary lease or 

another contract by which the person under custodianship is obliged to make periodical payments if 

the contractual relationship is to last longer than four years or residential space is to be leased by the 

custodian. 

Section 1908 
Approval of the custodianship court with regard to advancement 

The custodian may promise or grant an advancement from the property of the person under 

custodianship only with the approval of the custodianship court. 

Section 1908a 
Precautionary appointment of a custodian and order of reservation of consent for minors 

Measures under sections 1896 and 1903 may also be made for a minor who is seventeen years of 

age if it can be assumed that they will be necessary when he is of full age. The measures take effect 

only when he reaches the age of majority. 
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Section 1908b 
Removal of the custodian 

(1) The custodianship court must remove the custodian if his suitability to care for the affairs of the 

person under custodianship is no longer guaranteed or there is another compelling reason for the 

removal. A compelling reason also exists if the custodian has intentionally issued an incorrect 

statement of costs. The court should remove the custodian appointed under section 1897 (6) if the 

person under custodianship can be cared for by one or more than one other persons outside the 

exercise of an occupation or profession. 

(2) The custodian may require his removal if after his appointment circumstances arise on the basis of 

which he can no longer be expected to conduct the custodianship. 

(3) The court may remove the custodian if the person under custodianship suggests an equally 

suitable person who is prepared to assume the custodianship. 

(4) The association custodian must also be removed if the association applies for this. If the removal is 

not necessary for the best interests of the person under custodianship, the custodianship court may 

instead declare, with the agreement of the custodian, that the custodian will continue the 

custodianship in future as a private person. Sentences 1 and 2 apply with the necessary modifications 

for the public authority custodian. 

(5) The association or the public authority is to be removed as soon as the person under custodianship 

can be adequately cared for by one or more than one natural persons. 

Section 1908c 
Appointment of a new custodian 

If the custodian dies or if he is removed, a new custodian is to be appointed. 

Section 1908d 
Cancellation or alteration of custodianship and reservation of consent 

(1) The custodianship is to be cancelled if its requirements cease to be satisfied. If these requirements 

cease to be satisfied for only part of the tasks of the custodian, his group of tasks is to be restricted. 

(2) If the custodian was appointed at the application of the person under custodianship, the 

custodianship, on the application of that person, is to be cancelled, unless custodianship of the court’s 

own motion is necessary. The application may also be made by a person incapable of contracting. 

Sentences 1 and 2 apply with the necessary modifications for the restriction of the group of tasks. 

(3) The group of tasks of the custodian is to be extended if this becomes necessary. The provisions on 

the appointment of the custodian apply here with the necessary modifications. 

(4) Subsections (1) and (3) apply to the reservation of consent with the necessary modifications. 
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Section 1908e 

(repealed) 

Section 1908f 
Recognition as custodianship association 

(1) An association having legal personality may be recognised as a custodianship association if it 

guarantees that it 

 1. has a sufficient number of suitable employees and will supervise and give further education to 

these and insure them appropriately for damage that they may cause to others in the course of their 

activity, 

 2. methodically endeavours to acquire voluntary custodians, introduces them to their tasks, gives 

them further education and advises them and authorised representatives, 

2a. methodically gives information on enduring powers of attorney and custodianship orders, 

 3. enables an exchange of experience between the employees. 

(2) The recognition applies for the relevant Land; it may be restricted to individual parts of a Land. It is 

revocable and may be given subject to conditions. 

(3) Details are laid down in Land law. It may also provide further requirements for recognition. 

(4) The recognised custodianship associations may, in the individual case, advise persons in the 

creation of an enduring power of attorney. 

Section 1908g 
Public authority custodian 

(1) No coercive fine under section 1837 (3) sentence 1 is imposed on a public authority custodian. 

(2) The public authority custodian may also invest money of the person under custodianship under 

section 1807 in the corporation in which he is employed. 

Section 1908h 

(repealed) 
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Section 1908i 
Provisions applicable with the necessary modifications 

(1) Apart from this, the following sections apply with the necessary modifications to custodianship: 

section 1632 (1) to (3), sections 1784, 1787 (1), section 1791a (3) sentence 1 second half-sentence 

and sentence 2, sections 1792, 1795 to 1797 (1) sentence 2, sections 1798, 1799, 1802, 1803, 1805 

to 1821, 1822 nos. 1 to 4 and 6 to 13, sections 1823 to 1826, 1828 to 1836, 1836c to 1836e, 1837 (1) 

to (3), sections 1839 to 1843, 1846, 1857a, 1888, 1890 to 1895. Law of a Land may lay down that 

provisions that relate to the supervision of the custodianship court with regard to property law and to 

the entering into of apprenticeship agreements and contracts of employment do not apply with respect 

to the competent authority. 

(2) Section 1804 applies with the necessary modifications, but the custodian, in representation of the 

person under custodianship, may also give occasional presents if this is consistent with the wish of the 

person under custodianship and is customary in accordance with his standard of living. Section 1857a 

applies with the necessary modifications to the custodianship by the father, the mother, the spouse, 

the civil partner or a descendant of the person under custodianship and to the association custodian 

and the public authority custodian to the extent that the custodianship court does not direct otherwise. 

Section 1908k 

(repealed) 
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Title 3 

Curatorship 

Section 1909 
Supplementary curatorship 

(1) A person who is subject to parental custody or guardianship is given a curator for matters which 

the parents or the guardian are prevented from carrying out. In particular, he is given a curator to 

manage the property that he acquires as a result of death or that is given to him free of charge inter 

vivos if the testator by testamentary disposition or the donor when making the disposition stipulated 

that the parents or the guardian were not to manage the property. 

(2) If a curatorship becomes necessary, the parents or the ward must notify this without undue delay to 

the family court. 

(3) The curatorship must also be ordered if the requirements for the ordering of a guardianship are 

satisfied but a guardian has not yet been appointed. 

Section 1910 

(repealed) 

Section 1911 
Curatorship of absentees 

(1) An absent person of full age whose abode is unknown is given a curator of absentees for his 

property matters to the extent that they require care. Such a curator must in particular also be 

appointed for him if he has made arrangements by giving a mandate or a power of attorney but 

circumstances have arisen that give reason to revoke the mandate or the power of attorney. 

(2) The same applies to an absentee whose abode is known but who is prevented from returning and 

from taking care of his property matters. 

Section 1912 
Curatorship for an unborn child 

(1) An unborn child is given a curator for the safeguarding of its future rights to the extent that these 

require care. 

(2) The care is, however, the right of the parents to the extent that they would have parental custody if 

the child had already been born. 

Section 1913 
Curatorship for unknown persons involved 

If it is unknown or uncertain who is the person involved in a matter, then a curator may be appointed 

for the person for this matter to the extent that care is necessary. In particular, a subsequent heir who 

has not yet been conceived or whose identity is only to be established by a future event, may be given 

a curator for the time until the subsequent succession takes effect. 
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Section 1914 
Curatorship for collected property 

Where, by public collection, property has been collected for a temporary purpose, a curator may be 

appointed for the purpose of the management and application of the property if the persons named to 

manage and apply it are no longer available. 

Section 1915 
Application of guardianship law 

(1) The curatorship is governed by the provisions applying to guardianship with the necessary 

modifications to the extent that the law does not lead to a different conclusion. Notwithstanding section 

3 (1) to (3) of the Guardians and Custodians Payment Act [Vormünder- und 

Betreuervergütungsgesetz], the amount of a payment to be granted under section 1836 (1) is 

determined by the specialised knowledge of the curator that is useful for the curatorship business and 

by the scope and difficulty of the curatorship business, provided that the person subject to curatorship 

is not destitute. The custodianship court replaces the family court; this does not apply to curatorship 

for minors or for an unborn child. 

(2) The appointment of a supervisory guardian is not necessary. 

(3) Section 1793 (2) does not apply to curatorship for persons of full age. 

Section 1916 
Designation as supplementary curator 

The curatorship to be ordered under section 1909 is not governed by the provisions on designation of 

guardianship. 

Section 1917 
Naming of the supplementary curator by testator and third parties 

(1) If the order for a curatorship under section 1909 (1) sentence 2 is necessary, then whoever was 

named by testamentary disposition or at the time of the disposition is designated as curator; the 

provisions of section 1778 apply with the necessary modifications. 

(2) For the person named curator, the exemptions set out in sections 1852 to 1854 may be ordered by 

testamentary disposition or at the time of the disposition. The family court may cancel the orders if 

they endanger the interest of the person under curatorship. 

(3) For deviation from the directions of the donor, during his lifetime, his consent is necessary and 

sufficient. If he is permanently not in a position to make a declaration or his abode is permanently 

unknown, the family court may substitute the consent. 
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Section 1918 
Termination of the curatorship by operation of law 

(1) The curatorship for a person under parental custody or under guardianship ends on the termination 

of the parental custody or the guardianship. 

(2) The curatorship for an unborn child terminates on the birth of the child. 

(3) The curatorship to take care of a single matter terminates when the matter is completed. 

Section 1919 
Cancellation of the curatorship on cessation of reason 

The curatorship must be cancelled if the reason for the order of the curatorship has ceased to exist. 

Section 1920 

(repealed 

 Section 1921 
Cancellation of the curatorship of absentees 

(1) The curatorship for an absent person is to be cancelled when the absent person is no longer 

prevented from attending to his property matters. 

(2) If the absent person dies, the curatorship ends only when it is cancelled by the custodianship court. 

The custodianship court must cancel the curatorship if it obtains knowledge of the death of the absent 

person. 

(3) If the absent person is declared to be dead or if his date of death is determined under the 

provisions of the Missing Persons Act [Verschollenheitsgesetz], the curatorship ends when the order 

on the declaration of death or the determination of the time of death becomes final and absolute. 
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Book 5 

Law of Succession 

Division 1 

Succession 

Section 1922 
Universal succession 

(1) Upon the death of a person (devolution of an inheritance), that person’s property (inheritance) 

passes as a whole to one or more than one other persons (heirs). 

(2) The share of a co-heir (share of the inheritance) is governed by the provisions relating to 

inheritance. 

Section 1923 
Capacity to inherit 

(1) Only a person who is alive at the time of the devolution of an inheritance may be an heir. 

(2) A person who is not yet alive at the time of the devolution of an inheritance, but has already been 

conceived, is deemed to have been born before the devolution of an inheritance. 

Section 1924 
Heirs on intestacy of the first degree 

(1) Heirs on intestacy of the first degree are the descendants of the deceased. 

(2) A descendant living at the time of the devolution of an inheritance excludes the descendants 

related to the deceased through himself from the succession. 

(3) If a descendant is no longer living at the time of the devolution of an inheritance, the descendants 

related to the deceased through him take his place (succession per stirpes). 

(4) Children inherit in equal shares. 

Section 1925 
Heirs on intestacy of the second degree 

(1) Heirs on intestacy of the second degree are the parents of the deceased and their descendants. 

(2) If the parents are living at the time of the devolution of an inheritance, they inherit alone and in 

equal shares. 

(3) If at the time of the devolution of an inheritance the father or the mother is no longer living, the 

place of the deceased parent is taken by his descendants under the provisions governing succession 

by heirs of the first degree. If there are no descendants, the surviving parent inherits alone. 

(4) In the cases under section 1756, the adopted child and the descendants of the natural parents or 

of the other parent of the child are not heirs of the second degree in relation to each other. 
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Section 1926 
Heirs on intestacy of the third degree 

(1) Heirs on intestacy of the third degree are the grandparents of the deceased and their descendants. 

(2) If the grandparents are living at the time of the devolution of an inheritance, they inherit alone and 

in equal shares. 

(3) If the grandfather or the grandmother of one set of grandparents is no longer living at the time of 

the devolution of an inheritance, the place of the deceased grandparent is taken by his descendants. 

Where there are no descendants, the share of the deceased grandparent falls to the other 

grandparent and, if the other grandparent is no longer living, to the other grandparent’s descendants. 

(4) If one set of grandparents are no longer living at the time of the devolution of an inheritance and 

there are no descendants of the deceased grandparents, the other grandparents or their descendants 

inherit alone. 

(5) To the extent that descendants take the place of their parents or more remote forebears, the 

provisions governing succession by heirs of the first degree apply. 

Section 1927 
More than one share of the inheritance in the case of multiple relationship 

If a person belongs to more than one stirps in the first, the second or the third degree, he receives the 

shares due to him in each of these stirpes. Each share is deemed to be a separate share of the 

inheritance. 

Section 1928 
Heirs on intestacy of the fourth degree 

(1) Heirs on intestacy of the fourth degree are the great-grandparents of the deceased and their 

descendants. 

(2) If great-grandparents are living at the time of the devolution of an inheritance, they inherit alone; 

more than one inherit in equal shares, irrespective of whether they belong to the same line or different 

lines. 

(3) If great-grandparents are no longer living at the time of the devolution of an inheritance, the one of 

their descendants who is most closely related to the deceased by degree inherits; more than one 

equally closely related descendant inherit in equal shares. 

Section 1929 
More distant degrees 

(1) Heirs on intestacy of the fifth degree and of the more distant degrees are the more distant 

forebears of the deceased and their descendants. 

(2) The provision of section 1928 (2) and (3) applies with the necessary modifications. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 508 of 605 

Section 1930 
Priority of the degrees 

A relative is not entitled to inherit as long as a relative of a preceding degree survives. 

Section 1931 
Right of intestate succession of the spouse 

(1) The surviving spouse of the deceased as an heir on intestacy is entitled to one quarter of the 

inheritance together with relatives of the first degree, and to one half of the inheritance together with 

relatives of the second degree or together with grandparents. If there are both grandparents and 

descendants of grandparents living, the spouse also receives the share of the other half that under 

section 1926 would pass to the descendants. 

(2) If there are relatives neither of the first nor of the second degree nor grandparents living, the 

surviving spouse receives the whole inheritance. 

(3) The provision of section 1371 is unaffected. 

(4) If at the time of the devolution of the inheritance there was separation of property and if one or two 

children of the deceased are entitled as heirs on intestacy together with the surviving spouse, the 

surviving spouse and each child inherit in equal shares; section 1924 (3) applies in this case too. 

Section 1932 
Preferential benefit of the spouse 

(1) If the surviving spouse is an heir on intestacy together with relatives of the second degree or 

together with grandparents, the spouse has a right, in addition to the shares of the inheritance, to the 

objects belonging to the marital household, to the extent that these are not accessories to a plot of 

land, and to the wedding presents, as a preferential benefit. If the surviving spouse is an heir on 

intestacy together with relatives of the first degree, the spouse has a right to these objects to the 

extent that he needs them to maintain a reasonable household. 

(2) The preferential benefit is governed by the provisions applying to legacies. 

Section 1933 
Exclusion of the right of succession of the spouse 

The right of succession of the surviving spouse and the right to the preferential benefit are excluded if 

at the time of the death of the deceased the requirements for the dissolution by divorce of the marriage 

were satisfied and the deceased had petitioned for or consented to the divorce. The same applies if 

the deceased was entitled to petition for the annulment of the marriage and had filed the petition. In 

these cases, the spouse is entitled to maintenance under sections 1569 to 1586b. 
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Section 1934 
Right of succession of spouse who is a relative 

If the surviving spouse is one of the relatives entitled to inherit, he inherits at the same time as a 

relative. The share of the inheritance that passes to him by reason of the relationship is deemed to be 

a separate share of the inheritance. 

Section 1935 
Consequences of increase of share of the inheritance 

If an heir on intestacy ceases to be an heir before or after the devolution of an inheritance, and if as a 

result of this the share of the inheritance of another heir on intestacy is increased, the proportion by 

which the share of the inheritance increases is deemed to be a separate share of the inheritance with 

regard to the legacies and testamentary burdens to which this heir or the heir who has ceased to be 

an heir is subject, and with regard to the duty to adjust advancements. 

Section 1936 
Right of intestate succession of the treasury 

(1) If at the time of the devolution of the inheritance neither a relative, nor a civil partner, nor a spouse 

of the deceased is living, the treasury of the state [Bundesstaat] of which the deceased was a citizen 

at the time of his death is the heir on intestacy. If the deceased was a citizen of more than one state 

[Bundesstaat], the treasury of each of these states [Bundesstaat] is entitled to inherit in equal shares. 

(2) If the deceased was a German who was not a citizen of any state [Bundesstaat], the [Reich] 

treasury is the heir on intestacy. 

Section 1937 
Appointment of heir by testamentary disposition 

The deceased may appoint an heir by a unilateral disposition mortis causa (will, testamentary 

disposition). 

Section 1938 
Disinheritance without appointment of an heir 

The deceased may by will exclude a relative, his spouse or his civil partner from intestate succession 

without appointing an heir. 

Section 1939 
Legacy 

The deceased may by will give a material benefit to another person without appointing the other 

person as heir (legacy). 

Section 1940 
Testamentary burden 

The deceased may by will oblige his heir or a legatee to perform an act without giving another person 

a right to the performance (testamentary burden). 
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Section 1941 
Contract of inheritance 

(1) The deceased may appoint an heir and grant legacies and impose testamentary burdens by 

contract (contract of inheritance). 

(2) Both the other party to the contract and a third party may be appointed as an heir (contractual heir) 

or as a legatee. 

Division 2 

Legal position of the heir 

Title 1 

Acceptance and disclaimer of the inheritance; supervision of the probate court 

Section 1942 
Devolution and disclaimer of the inheritance 

(1) The inheritance passes to the entitled heir irrespective of the right to disclaim it (devolution of the 

inheritance). 

(2) The treasury may not disclaim the inheritance that devolves on it as the heir on intestacy. 

Section 1943 
Acceptance and disclaimer of the inheritance 

The heir may no longer disclaim the inheritance if he has accepted it or if the period laid down for 

disclaimer has passed; on the expiry of the period, the inheritance is deemed to have been accepted. 

Section 1944 
Period for disclaimer 

(1) Disclaimer may be made only within six weeks. 

(2) The period begins on the date on which the heir obtains knowledge of the devolution and of the 

reason for his entitlement. If the heir is entitled by a disposition mortis causa, the period does not 

begin before the notification of the disposition mortis causa by the probate court. The provisions of 

sections 206 and 210, governing limitation, apply with the necessary modifications to the running of 

the period. 

(3) The period is six months if the deceased had his last residence only abroad or if the heir is resident 

abroad at the beginning of the period. 
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Section 1945 
Form of disclaimer 

(1) The disclaimer is made by a declaration to the probate court; the declaration must be made in the 

presence of and recorded by the probate court or in notarially certified form. 

(2) The record of the probate court is made under the provisions of the Notarial Recording Act 

[Beurkundungsgesetz]. 

(3) An authorised representative must have a notarially certified power of attorney. The power of 

attorney must be enclosed with the declaration or submitted later within the disclaimer period. 

Section 1946 
Date for acceptance or disclaimer 

The heir may accept or disclaim the inheritance as soon as the devolution of the inheritance has 

occurred. 

Section 1947 
Condition and stipulation as to time 

The acceptance and the disclaimer may not be made subject to a condition or a stipulation as to time. 

Section 1948 
More than one ground of entitlement 

(1) A person who is entitled to inherit by disposition mortis causa may, if he would be entitled as an 

heir on intestacy without the disposition, disclaim the inheritance as an appointed heir and accept it as 

an heir on intestacy. 

(2) A person who is entitled as heir by will and by contract of inheritance may accept the inheritance by 

reason of the one ground of entitlement and disclaim it for the other ground. 

Section 1949 
Mistake as to the ground of entitlement 

(1) Acceptance is deemed not to have been made if the heir was mistaken as to the ground of 

entitlement. 

(2) In case of doubt, the disclaimer extends to all grounds of entitlement that are known to the heir at 

the time of the declaration. 

Section 1950 
Partial acceptance; partial disclaimer 

The acceptance and the disclaimer may not be limited to part of the inheritance. The acceptance or 

disclaimer of a part is ineffective. 
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Section 1951 
More than one share of the inheritance 

(1) A person who is entitled to more than one share of the inheritance may, if the entitlement is based 

on more than one ground, accept one share of the inheritance and disclaim the other. 

(2) Where the entitlement is based on the same ground, the acceptance or disclaimer of one share of 

the inheritance also applies to the other, even if the other devolves only later. The entitlement is based 

on the same ground even if it is directed in more than one will or by contract in more than one contract 

of inheritance entered into between the same persons. 

(3) If the deceased leaves an heir more than one share of the inheritance, he may permit the heir by 

disposition mortis causa to accept one share of the inheritance and disclaim the other. 

Section 1952 
Inheritability of the right of disclaimer 

(1) The right of the heir to disclaim the inheritance is inheritable. 

(2) If the heir dies before the expiry of the period for disclaimer, the period does not end before the 

expiry of the period for disclaimer laid down for the inheritance of the heir. 

(3) Of more than one heir of the heir, each may disclaim the part of the inheritance corresponding to 

his share of the inheritance. 

Section 1953 
Effect of disclaimer 

(1) If the inheritance is disclaimed, it is deemed that the inheritance did not devolve on those 

disclaiming. 

(2) The inheritance devolves on the person who would be entitled if the person disclaiming had not 

been alive at the time of the devolution of the inheritance; the devolution is deemed to have taken 

place simultaneously with the devolution of the inheritance. 

(3) The probate court should notify the disclaimer to the person on whom the inheritance has devolved 

as a result of the disclaimer. It must permit inspection by every person who credibly establishes a legal 

interest. 
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Section 1954 
Period of avoidance 

(1) If the acceptance or the disclaimer may be avoided, the avoidance may be effected only within six 

weeks. 

(2) In the case of avoidance for duress, the period begins on the date on which the position of 

constraint ceases, and in the other cases on the date on which the person entitled to avoid obtains 

knowledge of the ground for avoidance. The running of the period is governed by the provisions 

applying to limitation of sections 206, 210 and 211 with the necessary modifications. 

(3) The period is six months if the deceased had his last residence only abroad or if the heir is resident 

abroad at the beginning of the period. 

(4) The avoidance is excluded if thirty years have passed since the acceptance or the disclaimer. 

Section 1955 
Form of avoidance 

The avoidance of the acceptance or the disclaimer is made by declaration to the probate court. The 

declaration is governed by the provisions of section 1945. 

Section 1956 
Avoidance of failure to disclaim in good time 

Failure to disclaim in good time may be avoided in the same way as acceptance. 

Section 1957 
Effect of avoidance 

(1) The avoidance of the acceptance is deemed to be a disclaimer; the avoidance of the disclaimer is 

deemed to be an acceptance. 

(2) The probate court should notify the avoidance of the disclaimer to the person on whom the 

inheritance devolved as a result of the disclaimer. The provision of section 1953 (3) sentence 2 

applies. 

Section 1958 
Judicial assertion of claims against the heir 

Before the acceptance of the inheritance, a claim directed against the estate may not be judicially 

asserted against the heir. 
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Section 1959 
Management before the disclaimer 

(1) If the heir carries out transactions relating to the inheritance before the disclaimer, he has the rights 

and duties towards the person who becomes an heir of an agent without specific authorisation. 

(2) Where the heir disposes of an object of the estate before the disclaimer, the effectiveness of the 

disposal is not affected by the disclaimer if it was not possible to postpone the disposal without 

detriment to the estate. 

(3) A legal transaction that must be entered into with the heir as the heir remains effective even after 

the disclaimer if it is entered into before the disclaimer with the person disclaiming. 

Section 1960 
Securing the estate; curator of the estate 

(1) Until the inheritance is accepted, the probate court is to ensure that the estate is secured, to the 

extent that this is necessary. The same applies if the heir is unknown or if it is uncertain whether he 

has accepted the inheritance. 

(2) The probate court may, in particular, order the attachment of seals, the deposit of money, 

securities and valuables and the drawing up of an estate inventory, and it may appoint a curator for 

the person who becomes heir (curator of the estate). 

(3) The provision of section 1958 does not apply to the curator. 

Section 1961 
Curatorship of the estate on application 

In the cases of section 1960 (1), the probate court is to appoint a curator of the estate if the 

appointment is applied for by the person entitled for the purpose of judicially asserting a claim that is 

directed against the estate. 

Section 1962 
Jurisdiction of the probate court 

For the curatorship of the estate, the probate court takes the place of the family court or custodianship 

court. 

Section 1963 
Maintenance for the mother-to-be of an heir 

Where at the time of the devolution of the inheritance the birth of an heir is to be expected, the mother-

to-be, if she is unable to maintain herself, may claim appropriate maintenance from the estate until the 

birth or, if other persons are also entitled as heirs, from the share of the inheritance of the child. When 

the share of the inheritance is calculated, it is to be assumed that only one child will be born. 
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Section 1964 
Presumption that the treasury is heir 

(1) If the heir is not determined within a period appropriate to the circumstances, the probate court 

must determine that there is no existing heir other than the treasury. 

(2) The determination gives rise to the presumption that the treasury is the heir on intestacy. 

Section 1965 
Public invitation to notify the rights of succession 

(1) The determination must be preceded by a public invitation to notify the rights of succession, laying 

down a period for notification; the nature of the invitation and the length of the notification period are 

determined under the principles governing public notice procedure. The invitation may be omitted if the 

costs are disproportionately high with regard to the amount of the estate. 

(2) A right of succession is not taken into account if it is proved to the probate court within three 

months after the expiry of the notification period that the right of succession exists or that it has been 

asserted against the treasury in a legal action. If there has been no public invitation, the three-month 

period begins when the judicial invitation to prove the right of succession or the filing of the claim is 

made. 

Section 1966 
Legal position of the treasury before determination 

A right may be asserted by the treasury as heir on intestacy and against the treasury as heir on 

intestacy only after the probate court has determined that no other heir exists. 
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Title 2 

Liability of the heir for the obligations of the estate 

Subtitle 1 

Obligations of the estate 

Section 1967 
Liability of heir, obligations of the estate 

(1) The heir is liable for the obligations of the estate. 

(2) The obligations of the estate include, in addition to the debts of the deceased, the obligations 

borne by the heirs as such, in particular the obligations arising from rights to a compulsory portion, 

legacies and testamentary burdens. 

Section 1968 
Costs of funeral 

The heir bears the costs of the funeral of the deceased. 

Section 1969 
Maintenance for thirty days 

(1) The heir has a duty in the first thirty days after the occurrence of the devolution of the inheritance to 

grant maintenance to family members of the deceased, if they belong to the household of the 

deceased and have been receiving maintenance from him at the time of his death, to the same extent 

as the deceased did and to permit them to use the home and the household objects. The deceased 

may by testamentary disposition make different arrangements. 

(2) The provisions on legacies apply with the necessary modifications. 

Subtitle 2 

Public notice to the creditors of the estate 

Section 1970 
Notification of the claims 

The creditors of the estate may be requested by way of public notice procedure to notify their claims. 

Section 1971 
Creditors not affected 

Pledgees and creditors who are equivalent to pledgees in insolvency proceedings, and creditors who 

on execution of judgment against the immovable property have a right to satisfaction from this property 

are, insofar as it is a question of satisfaction from the objects subject to their claims, not affected by 

the public notice procedure. The same applies to creditors whose claims are secured by a priority 

notice or who have a right of separation of assets in the insolvency proceedings, with regard to the 

objects subject to their rights. 
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Section 1972 
Rights not affected 

Rights to a compulsory portion, legacies and testamentary burdens are not affected by the public 

notice, notwithstanding the provision in section 2060 no. 1. 

Section 1973 
Exclusion of creditors of the estate 

(1) The heir may refuse the satisfaction of a creditor of the estate excluded in the public notice 

procedure to the extent that the estate is completely exhausted in the satisfaction of the creditors who 

are not excluded. However, the heir must satisfy the excluded creditor before the obligations arising 

from rights to compulsory portions, legacies and testamentary burdens unless the creditor asserts his 

claim only after the discharge of these obligations. 

(2) The heir must return a surplus for the purpose of satisfying the creditor by way of execution of 

judgment under the provisions on the return of unjust enrichment. He may prevent the return of the 

objects of the estate still in existence by paying the value. The final and absolute judgment ordering 

the heir to satisfy an excluded creditor has the same effect with regard to another creditor as 

satisfaction. 

Section 1974 
Defence of withheld information 

(1) A creditor of the estate who asserts his claim to the heir later than five years after the devolution of 

the inheritance is on the same footing as an excluded creditor, unless the claim became known to the 

heir before the expiry of the five years or was notified in the public notice procedure. If the deceased is 

declared to be dead or if his date of death is determined under the provisions of the Missing Persons 

Act [Verschollenheitsgesetz], the period does not begin before the order containing the declaration of 

death or the determination of the time of death becomes final and absolute. 

(2) The obligation imposed on the heir under section 1973 (1) sentence 2 arises in the interrelationship 

of obligations under rights to a compulsory portion, legacies and testamentary burdens only to the 

extent that the creditor would have priority in the case of estate insolvency proceedings. 

(3) To the extent that a creditor is, under section 1971, not affected by the public notice, the provisions 

of subsection 1 do not apply to him. 
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Subtitle 3 

Restriction of the liability of the heir 

Section 1975 
Administration of estate; estate insolvency 

The liability of the heir for the obligations of the estate is restricted to the estate if curatorship is 

ordered in order to satisfy the creditors of the estate (administration of the estate) or estate insolvency 

proceedings are instituted. 

Section 1976 
Effect on legal relationships extinguished by merger 

If administration of the estate has been ordered or estate insolvency proceedings have been instituted, 

the legal relationships extinguished on the devolution of the inheritance by merger of right and 

obligation or of right and encumbrance are deemed not to be extinguished. 

Section 1977 
Effect on a set-off 

(1) If a creditor of the estate, before administration of the estate was ordered or before estate 

insolvency proceedings were instituted, set off without the approval of the heir his claim against a 

claim of the heir that does not form part of the estate, then after the administration of the estate is 

ordered or estate insolvency proceedings are instituted, the set-off is to be deemed not to have taken 

place. 

(2) The same applies if a creditor who is not a creditor of the estate has set off his claim on the heir 

against a claim belonging to the estate. 

Section 1978 
Responsibility of the heir for previous administration, reimbursement of expenses 

(1) If administration of the estate has been ordered or estate insolvency proceedings have been 

instituted, the heir is as responsible to the creditors of the estate for the previous management of the 

estate as if he had had to manage the estate for them as their agent from the date of acceptance of 

the inheritance on. The transactions relating to the inheritance carried out by the heir before the 

acceptance of the inheritance are governed by the provisions on agency without specific authorisation, 

with the necessary modifications. 

(2) The claims of the creditors of the estate under subsection (1) are deemed to belong to the estate. 

(3) Expenses are to be reimbursed to the heir from the estate to the extent that he could require 

reimbursement under the provisions on mandate or on agency without specific authorisation. 
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Section 1979 
Discharge of obligations of the estate 

The discharge of an obligation of the estate by the heir must be treated by the creditors of the estate 

as having been made for the account of the estate if the heir in the circumstances was entitled to 

assume that the estate was sufficient to discharge all obligations of the estate. 

Section 1980 
Application for institution of estate insolvency proceedings 

(1) If the heir has obtained knowledge of the insolvency or overindebtedness of the estate, he must 

without undue delay apply for the institution of estate insolvency proceedings. If he infringes this duty, 

he is liable to the creditors for the damage resulting from this. In assessing the adequacy of the estate, 

the liabilities in the form of legacies and testamentary burdens are not taken into account. 

(2) Ignorance arising from negligence is equivalent to knowledge of insolvency or overindebtedness. It 

is deemed in particular to be negligence if the heir does not apply for public notice for the creditors of 

the estate although he has reason to assume that there are unknown obligations of the estate; public 

notice is not necessary if the costs of the proceedings are disproportionately high in relation to the 

amount of the estate. 

Section 1981 
Order of administration of the estate 

(1) The administration of the estate must be ordered by the probate court if the heir applies for the 

order. 

(2) The administration of the estate must be ordered on the application of a creditor of the estate if 

there is reason to assume that the satisfaction of the creditors of the estate from the estate is 

endangered by the conduct or the financial situation of the heir. The application may no longer be 

made if two years have passed since the acceptance of the inheritance. 

(3) The provision of section 1785 does not apply. 

Section 1982 
Refusal to order administration of the estate for insufficiency of assets 

There may be a refusal to order administration of the estate if the assets are insufficient to pay the 

costs. 

Section 1983 
Public notice 

The probate court must publish the order of administration of the estate in the newspaper chosen for 

its notices. 
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Section 1984 
Effect of the order 

(1) On the order of administration of the estate, the heir loses the authority to manage the estate and 

dispose of it. The provisions of sections 81 and 82 of the Insolvency Code [Insolvenzordnung] apply 

with the necessary modifications. A claim directed against the estate may be asserted only against the 

administrator of the estate. 

(2) Execution of judgment against the estate and attachment of the estate in favour of a creditor who is 

not a creditor of the estate are excluded. 

Section 1985 
Duties and liability of the administrator of the estate 

(1) The administrator must manage the estate and discharge the obligations of the estate from the 

estate. 

(2) The administrator is also responsible to the creditors of the estate for the management of the 

estate. The provisions of section 1978 (2) and sections 1979 and 1980 apply with the necessary 

modifications. 

Section 1986 
Delivery of the estate 

(1) The administrator may pay out the estate to the heir only when the known obligations of the estate 

have been discharged. 

(2) Where the discharge of a liability is not possible at the time, or where a liability is disputed, the 

estate may be paid out only if security is provided to the creditor. The provision of security is not 

necessary for a conditional claim if the possibility of the condition being fulfilled is so remote that the 

claim does not have a current asset value. 

Section 1987 
Payment of the administrator of the estate 

The administrator may request appropriate payment for carrying out his office. 

Section 1988 
End and cancellation of administration of the estate 

(1) The administration of the estate ends on the institution of the estate insolvency proceedings. 

(2) The administration of the estate may be cancelled if it is shown that the assets are insufficient to 

pay the costs. 

Section 1989 
Defence by the heir of exhaustion of assets 

If the estate insolvency proceedings are ended by distribution of the assets or by an insolvency plan, 

the liability of the heir is governed by the provision of section 1973 with the necessary modifications. 
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Section 1990 
Defence by the heir of insufficiency of assets 

(1) If the order of administration of the estate or the institution of estate insolvency proceedings is not 

appropriate by reason of lack of sufficient assets to pay the costs, or if for this reason the 

administration of the estate is cancelled or the insolvency proceedings are suspended, the heir may 

refuse to satisfy a creditor of the estate to the extent that the estate is insufficient. In this case, the heir 

is obliged to deliver the estate for the purpose of satisfying the creditor by way of execution of 

judgment. 

(2) The right of the heir is not excluded by the fact that the creditor, after the date of the devolution of 

the inheritance, by way of execution of judgment or enforcement of seizure or arrest, has obtained a 

pledge or a mortgage or, by way of interim injunction, a priority notice. 

Section 1991 
Consequences of defence of insufficiency of assets 

(1) If the heir exercises the right to which he is entitled under section 1990, his responsibility and the 

reimbursement of his expenses are governed by sections 1978 and 1979. 

(2) The legal relationships extinguished as a result of the devolution of the inheritance by merger of 

right and obligation or of right and encumbrance are deemed in the relationship between the creditor 

and the heir not to be extinguished. 

(3) The final and absolute judgment ordering the heir to satisfy a creditor has the same effect with 

regard to another creditor as satisfaction. 

(4) The liabilities arising from rights to a compulsory share, legacies and testamentary burdens must 

be discharged by the heir in the same way as they would be satisfied in the case of insolvency 

proceedings. 

Section 1992 
Overindebtedness as a result of legacies and testamentary burdens 

If the overindebtedness of the estate results from legacies and testamentary burdens, the heir, even if 

the conditions of section 1990 are not satisfied, is entitled to effect the discharge of these liabilities 

under the provisions of sections 1990 and 1991. He may prevent the return of the objects of the estate 

still in existence by paying the value. 
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Subtitle 4 

Filing of an inventory, unlimited liability of the heir 

Section 1993 
Filing of an inventory 

The heir is entitled to file a list of the estate (inventory) at the probate court (filing of an inventory). 

Section 1994 
Inventory period 

(1) On the application of a creditor of the estate, the probate court must fix a period (inventory period) 

for the heir to file the inventory. After the expiry of the period, the heir has unlimited liability for the 

obligations of the estate, unless the inventory is filed before this. 

(2) The applicant must credibly establish his claim. The effectiveness of the fixing of the period is 

unaffected if the claim does not exist. 

Section 1995 
Length of the period 

(1) The inventory period should be at least one month and at most three months. It begins on the 

service of the order setting the period. 

(2) If the period is fixed before the acceptance of the inheritance, it begins only on the acceptance of 

the inheritance. 

(3) On the application of the heir, the probate court may, at its discretion, extend the period. 

Section 1996 
Fixing a new period 

(1) If the heir has been prevented without his own fault from filing the inventory in good time, from 

applying for the extension of the inventory period where this is justified in the circumstances or from 

observing the two-week period specified in subsection 2, then on his application the probate court 

must fix a new inventory period for him. 

(2) The application must be made within two weeks after the removal of the obstacle and at the latest 

before the expiry of one year after the end of the period first fixed. 

(3) Before the decision, the creditor of the estate on whose application the first period was laid down 

should be heard if appropriate. 

Section 1997 
Suspension of the expiry of the period 

The running of the inventory period and of the period of two weeks fixed in section 1996 (2) are 

governed by the provisions applying to limitation in section210 with the necessary modifications. 
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Section 1998 
Death of the heir before expiry of the period 

If the heir dies before the expiry of the inventory period or of the period of two weeks fixed in section 

1996 (2), the period does not end before the expiry of the period laid down for disclaimer of the 

inheritance of the heir. 

Section 1999 
Notice to the court 

If the heir is subject to parental custody or to guardianship, the probate court should notify the family 

court of the fixing of the inventory period. If the matter relating to the estate falls under the tasks of a 

custodian, the family court is replaced by the custodianship court. 

Section 2000 
Ineffectiveness of the fixing of the period 

The fixing of an inventory period becomes ineffective if administration of the estate is ordered or estate 

insolvency proceedings are instituted. During the period of the administration of the estate or of the 

estate insolvency proceedings, an inventory period may not be fixed. If the estate insolvency 

proceedings are terminated by distribution of the insolvency estate or by an insolvency plan, the filing 

of an inventory is not necessary in order to avoid unlimited liability. 

Section 2001 
Contents of the inventory 

(1) The inventory should state in full the objects of the estate that are in existence at the date of the 

devolution of the inheritance and the obligations of the estate. 

(2) In addition, the inventory should contain a description of the objects of the estate, to the extent that 

such is necessary to assess the value, and a statement of the value. 

Section 2002 
Preparation of the inventory by the heir 

The heir must call in a competent authority or a competent official or notary for the preparation of the 

inventory. 

Section 2003 
Official preparation of the inventory 

(1) On the application of the heir, the probate court must either prepare the inventory itself or entrust 

the preparation to a competent authority or a competent official or notary. The filing of the application 

preserves the inventory period. 

(2) The heir is obliged to give the information that is necessary for the preparation of the inventory. 

(3) The inventory is to be filed at the probate court by the authority, the official or the notary. 
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Section 2004 
Reference to an existing inventory 

Where an inventory complying with the provisions of sections 2002 and 2003 is already at the probate 

court, it is sufficient if the heir, before the expiry of the inventory period, declares to the probate court 

that the inventory is to be deemed to have been filed by himself. 

Section 2005 
Unlimited liability of the heir if the inventory is incorrect 

(1) If the heir intentionally causes a substantial incompleteness of the statement of objects of the 

estate contained in the inventory, or if, with the intention to disadvantage the creditors of the estate, 

causes a non-existent obligation of the estate to be included, he has unlimited liability for the 

obligations of the estate. The same applies if, in the case of section 2003, he refuses to give the 

information or intentionally delays to a substantial degree in giving it. 

(2) If the statement of the objects of the estate is incomplete but this is not a case of subsection (1), a 

new inventory period may be fixed for the heir to complete the statement. 

Section 2006 
Declaration in lieu of an oath 

(1) At the request of a creditor of the estate, the heir must make a declaration in lieu of an oath, to be 

recorded by the probate court,that to the best of his knowledge he has stated the objects of the estate 

as fully as he can. 

(2) Before filing the declaration in lieu of an oath, the heir may complete the inventory. 

(3) If the heir refuses to make the declaration in lieu of an oath, he has unlimited liability to the creditor 

who made the application. The same applies if he appears neither at the hearing nor at a new hearing 

fixed at the application of the creditor, unless there is a reason that sufficiently justifies his non-

appearance at this hearing. 

(4) The same creditor or another creditor may request the declaration in lieu of an oath to be made 

again only if there is reason to assume that the heir learnt of the existence of further objects of the 

estate after making the statutory declaration. 

Section 2007 
Liability in the case of more than one share of the inheritance 

If an heir is entitled to more than one share of the inheritance, his liability for the obligations of the 

estate with regard to each of the shares of the inheritance is determined in the same way as if the 

shares in the inheritance belonged to different persons. In the cases of accrual and of section 1935, 

this applies only if the shares of the inheritance are differently encumbered. 
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Section 2008 
Inventory for an inheritance that is part of marital property 

(1) Where a spouse living under the regime of community of property is an heir and where the 

inheritance is part of the marital property, the fixing of the inventory period is effective only if it is also 

made towards the other spouse, if the other spouse manages the marital property alone or together 

with the first spouse. As long as the period has not expired with regard to the second spouse, it does 

not end with regard to the spouse who is the heir either. The filing of the inventory by the other spouse 

also benefits the spouse who is an heir. 

(2) The provisions of subsection (1) also apply after the end of the community of property. 

Section 2009 
Effect of filing of inventory 

If the inventory is filed in good time, it is presumed in the relationship between the heir and the 

creditors of the estate that at the time of the devolution of the inheritance no further objects of the 

estate apart from those stated were in existence. 

Section 2010 
Inspection of the inventory 

The probate court must permit inspection of the inventory by every person who credibly establishes a 

legal interest. 

Section 2011 
No inventory period for the treasury as heir 

No inventory period may be fixed for the treasury as heir on intestacy. The treasury is obliged towards 

the creditors of the estate to supply information on the amount of the estate. 

Section 2012 
No inventory period for the curator and administrator of the estate 

(1) No inventory period may be fixed for a curator of the estate appointed under sections 1960 and 

1961. The treasury is obliged towards the creditors of the estate to supply information on the amount 

of the estate. The curator may not waive the limitation of the liability of the heir. 

(2) These provisions also apply to the administrator of the estate. 
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Section 2013 
Consequences of the unlimited liability of the heir 

(1) If the heir has unlimited liability for the obligations of the estate, the provisions of sections 1973 to 

1975, 1977 to 1980 and 1989 to 1992 do not apply; the heir is not entitled to apply for an order of 

administration of the estate. However, the heir may rely on a limitation of liability occurring under 

section 1973 or under section 1974 if the case of section 1994 (1) sentence 2 or of section 2005 (1) 

later arises. 

(2) The provisions of sections 1977 to 1980 and the right of the heir to apply for an order of 

administration of the estate are not excluded by the fact that the heir has unlimited liability towards 

individual creditors of the estate. 

Subtitle 5 

Suspensive defences 

Section 2014 
Defence within three months 

The heir is entitled to refuse to discharge an obligation of the estate before the end of the first three 

months after the acceptance of the inheritance, but not past the date when the inventory is filed. 

Section 2015 
Defence of the public notice procedure 

(1) If the heir has made the application for the initiation of the public notice procedure for the creditors 

of the estate within one year after the acceptance of the inheritance and if the application has been 

admitted, the heir is entitled to refuse to discharge an obligation of the estate before the end of the 

public notice procedure. 

(2) (repealed) 

(3) If the exclusory order is passed or the application for the order to be passed is rejected, the public 

notice procedure is not to be deemed as terminated until the order has gained legal force . 

Section 2016 
Exclusion of defences in the case of unlimited liability of the heir 

(1) The provisions of sections 2014 and 2015 do not apply if the heir has unlimited liability. 

(2) The same applies to the extent that a creditor under section 1971 is not affected by the public 

notice to the creditors of the estate, subject to the proviso that a right acquired only after the date of 

the devolution of the inheritance by way of execution of judgment or enforcement of seizure or arrest 

and a priority notice obtained only after this date by way of interim injunction are disregarded. 

Section 2017 
Beginning of the period of time in the case of curatorship of the estate 

If, before the inheritance is accepted, a curator is appointed to manage the estate, the periods laid 

down in section 2014 and 2015 (1) commence on the date of the appointment. 
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Title 3 

Claim to inheritance 

Section 2018 
Duty of surrender of the possessor of the inheritance 

The heir may request every person who, on the basis of a right of succession that he does not really 

have, has acquired something from the inheritance (possessor of the inheritance) to surrender the 

item or items acquired. 

Section 2019 
Direct substitution 

(1) Items that the possessor of the inheritance acquires by legal transaction with means from the 

inheritance are also deemed to have been obtained from the inheritance. 

(2) Only when the debtor obtains knowledge that a claim acquired in such a way is part of the 

inheritance must the debtor allow this to be asserted against him; the provisions of sections 406 to 408 

apply with the necessary modifications. 

Section 2020 
Emoluments and fruits 

The possessor of the inheritance must surrender to the heir the emoluments taken: the duty of 

surrender also relates to fruits whose ownership he has acquired. 

Section 2021 
Duty of surrender under principles of unjust enrichment 

To the extent that the possessor of the inheritance is not able to surrender the emoluments, his 

obligation is governed by the provisions on the return of unjust enrichment. 

Section 2022 
Reimbursement of outlays and expenses 

(1) The possessor of the inheritance is obliged to surrender the things belonging to the inheritance in 

return for reimbursement of all outlays only to the extent that the outlays are not covered by set-off 

against the enrichment to be returned under section 2021. The provisions of sections 1000 to 1003 

applying to the claim to ownership apply. 

(2) The outlays also include the expenses that the possessor of the inheritance incurs in paying 

charges on the inheritance or in discharging obligations of the estate. 

(3) To the extent that the heir must make reimbursement to a greater extent for expenses that were 

not incurred in relation to individual things, in particular for the expenses set out in subsection (2), 

under the general provisions, this does not affect the claim of the possessor of the inheritance. 

Section 2023 
Liability after litigation is pending and for emoluments and outlays 

(1) If the possessor of the inheritance is to surrender things belonging to the inheritance, then from the 

date when the matter becomes pending on the claim of the heir to damages for deterioration, 
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destruction or impossibility of surrender for another reason is governed by the provisions that apply to 

the relationship between the owner and the possessor from the date when the claim to ownership 

became pending. 

(2) The same applies to the claim of the heir for surrender of or payment for emoluments and of the 

claim of the possessor of the inheritance to the reimbursement of outlays. 

Section 2024 
Liability with knowledge 

If the possessor of the inheritance is not in good faith at the beginning of his possession of the 

inheritance, he is liable in the same way as if the claim of the heir had at this time become pending. If 

the possessor of the inheritance later discovers that he is not an heir, he is liable in the same way from 

the date when he obtained the knowledge. This does not affect a more extensive liability for default. 

Section 2025 
Liability in the case of tort 

If the possessor of the inheritance has obtained an object of the inheritance through a criminal offence 

or has obtained a thing that is part of the inheritance through unlawful interference with possession, he 

is liable under the provisions on damages for torts. A possessor of the inheritance in good faith, 

however, is liable for unlawful interference with possession under these provisions only if the heir has 

already actually taken possession of the thing. 

Section 2026 
No reliance on acquisition by prescription 

The possessor of the inheritance, as long as the claim to the inheritance is not statute-barred, may not 

rely as against the heir on the acquisition by prescription of a thing that he has in his possession as 

belonging to the inheritance. 

Section 2027 
Duty of information of the possessor of the inheritance 

(1) The possessor of the inheritance is obliged to give the heir information on the amount of the 

inheritance and on the whereabouts of the objects of the inheritance. 

(2) A person who, without being the possessor of the inheritance, takes possession of a thing from the 

estate before the heir has actually taken possession has the same obligation. 
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Section 2028 
Duty of information of occupant of house 

(1) A person who, at the time of the devolution of the inheritance, lived in the same household as the 

deceased, is obliged to inform the heir on request what transactions relating to the inheritance he 

conducted and what he knows of the whereabouts of the objects of the inheritance. 

(2) If there is reason to assume that the information was not given with the necessary care, the person 

obliged must, on the request of the heir, declare in lieu of an oath, to be recorded in writing, that he 

made his statements, to the best of his knowledge, as fully as he was able. 

(3) The provisions of section 259 (3) and section 261 apply. 

Section 2029 
Liability in the case of individual claims by the heir 

The liability of the possessor of the inheritance with regard to the claims to which the heir is entitled 

with respect to the individual objects of the inheritance is also governed by the provisions on the claim 

to the inheritance. 

Section 2030 
Legal position of the acquirer of the inheritance 

A person who acquires the inheritance by contract from a possessor of the inheritance is, in relation to 

the heir, equivalent to a possessor of the inheritance. 

Section 2031 
Claim of person declared dead for surrender 

(1) If a person who is declared dead or the time of whose death is established under the provisions of 

the Missing Persons Act [Verschollenheitsgesetz] survives the date that is deemed to be the date of 

his death, the person may require the return of his property under the provisions governing the claim 

to inheritance. As long as the person is still alive, his claim does not become statute-barred before the 

expiry of a one-year period after the date on which he obtained knowledge of the declaration of death 

or of the determination of the time of death. 

(2) The same applies if the death of a person has been wrongly assumed without a declaration of 

death or determination of the time of death. 
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Title 4 

More than one heir 

Subtitle 1 

Legal relationship of the heirs between themselves 

Section 2032 
Community of heirs 

(1) If the deceased leaves more than one heir, the estate becomes the joint property of the heirs. 

(2) Until the partitioning, the provisions of section 2033 to 2041 apply. 

Section 2033 
Right of disposition of the co-heir 

(1) Every co-heir may dispose of his share in the estate. The contract by which a co-heir disposes of 

his share must be notarially recorded. 

(2) A co-heir may not dispose of his share in the individual objects of the estate. 

Section 2034 
Right of preemption as against seller 

(1) If a co-heir sells his share to a third party, the other co-heirs have a right of preemption. 

(2) The period for exercising the right of preemption is two months. The right of preemption is 

inheritable. 

Section 2035 
Right of preemption as against buyer 

(1) If the share sold has been transferred to the buyer, the co-heirs may exercise against the buyer the 

right of preemption to which they are entitled under section 2034 against the seller. The right of 

preemption as against the seller expires upon the transfer of the share. 

(2) The seller must inform the co-heirs of the transfer without undue delay. 

Section 2036 
Liability of buyer of share of the inheritance 

Upon the transfer of the share to the co-heirs, the buyer is released from liability for the obligations of 

the estate. However, his liability continues to the extent that he is responsible to the creditors of the 

estate under sections 1978 to 1980; the provisions of sections 1990 and 1991 apply with the 

necessary modifications. 

Section 2037 
Resale of the share of the inheritance 

If the buyer transfers the share to another person, the provisions of sections 2033, 2035 and 2036 

apply with the necessary modifications. 
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Section 2038 
Joint management of the estate 

(1) The heirs are jointly entitled to the management of the estate. Every co-heir is obliged to the others 

to cooperate in measures that are necessary for due management; the measures necessary for 

preservation may be undertaken by each co-heir without the cooperation of the others. 

(2) The provisions of sections 743, 745, 746 and 748 apply. The division of the fruits does not take 

place until the partitioning. If the partitioning is excluded for more than one year, each co-heir may 

request the division of the net income at the end of every year. 

Section 2039 
Estate claims 

If a claim is part of the estate, the person obliged may perform only to all heirs jointly, and each co-heir 

may claim only performance to all heirs. Every co-heir may require that the person obliged deposit the 

thing to be surrendered for all heirs or, if it is not suitable for deposit, delivers it to a custodian to be 

appointed by the court. 

Section 2040 
Disposal of objects of the estate, set-off 

(1) The heirs may dispose of an object of the estate only jointly. 

(2) If a claim is part of the estate, the debtor may not set off against it a claim he has against an 

individual co-heir. 

Section 2041 
Direct substitution 

Whatever is acquired under a right that is part of the estate or as compensation for the destruction, 

damage or removal of an object of the estate or by a legal transaction relating to the estate is part of 

the estate. A claim acquired by such a legal transaction is governed by the provision of section 2019 

(2). 

Section 2042 
Partitioning 

(1) Every co-heir may at any time request the partitioning of the estate, unless sections 2043 to 2045 

lead to a different conclusion. 

(2) The provisions of section 749 (2) and (3) and of sections 750 to 758 apply. 
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Section 2043 
Postponement of partitioning 

(1) To the extent that the shares of the inheritance are still undetermined because the birth of a co-heir 

is expected, the partitioning is excluded until the indeterminacy is removed. 

(2) The same applies to the extent that the shares of the inheritance are still undetermined because 

the decision on an application for adoption, on the cancellation of the adoption relationship or on the 

recognition of a foundation created by the deceased as having legal personality is still outstanding. 

Section 2044 
Exclusion of partitioning 

(1) The deceased may by testamentary disposition exclude the partitioning with regard to the estate or 

individual objects of the estate or make it dependent on a notice period. The provisions of section 749 

(2) and (3), and sections 750 and 751 and of section 1010 (1) apply with the necessary modifications. 

(2) The testamentary disposition ceases to be effective if thirty years have passed since the date of 

the devolution of the inheritance. However, the testator may provide that the disposition is to remain 

effective until the occurrence of a particular event relating to the person of a co-heir or, if he provides 

for subsequent succession or a legacy, until the occurrence of the subsequent succession or until the 

devolution of the legacy. If the co-heir in relation to whom the event is to occur is a legal person, the 

thirty-year period applies. 

Section 2045 
Postponement of partitioning 

Every co-heir may require that the partitioning be postponed until the termination of the public notice 

procedure admissible under section 1970 or until the expiry of the notification period laid down in 

section 2061. Where the application for the initiation of the public notice procedure has not yet been 

filed or the public notice under section 2061 has not yet been issued, the postponement may be 

requested only if the application is made or the notice is issued without undue delay. 

Section 2046 
Discharge of obligations of the estate 

(1) The obligations of the estate are first to be discharged from the estate. If an obligation of the estate 

is not yet due or if it is disputed, the amount necessary to discharge the obligation must be kept back. 

(2) If an obligation of the estate encumbers only a few co-heirs, they may request the discharge to be 

made only from the part of the estate that accrues to them in the partitioning. 

(3) For the purpose of discharge, the estate, so far as necessary, is to be converted into money. 
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Section 2047 
Distribution of the surplus 

(1) The surplus remaining after the discharge of the obligations of the estate is due to the heirs in the 

proportion of their shares of the inheritance. 

(2) Documents relating to the personal circumstances of the deceased or of his family or to the whole 

estate remain joint property. 

Section 2048 
Directions by the deceased for partitioning 

The testator may by testamentary disposition give directions for the partitioning. He may in particular 

direct that the partitioning should be carried out by a third party exercising equitable discretion. The 

decision made by the third party on the basis of the direction is not binding on the heirs if it is evidently 

inequitable; the decision is made by judicial decision of a court in this case. 

Section 2049 
Taking over of a farm 

(1) If the deceased directed that one of the co-heirs is to have the right to take over a farm that is part 

of the estate, then in case of doubt it is to be assumed that the farm is to be reported at its income 

value. 

(2) The income value is based on the net income that the farm, in accordance with its economic 

purpose to date, can give in the long term if properly managed. 

Section 2050 
Duty to adjust advancements for descendants as heirs on intestacy 

(1) Descendants who inherit as heirs on intestacy are obliged to have whatever they received from the 

deceased during his lifetime as an advancement adjusted in the partitioning between the heirs, unless 

the deceased directed otherwise when giving the advancement. 

(2) Contributions that were given in order to be used as income, and expenses for training for an 

occupation, are to be adjusted to the extent that they exceeded the degree appropriate for the 

financial circumstances of the deceased. 

(3) Other gifts inter vivos must be adjusted if the deceased directed adjustment when he made the gift. 

Section 2051 
Duty to adjust advancements if a descendant does not inherit 

(1) If a descendant who would be obliged to adjust advancements as an heir ceases to be an heir 

before or after the devolution of the inheritance, the gifts made to him must be adjusted by the 

descendant who takes his place. 

(2) If the deceased appointed a substitute heir for the heir who ceases to be an heir, then in case of 

doubt it is to be assumed that the substitute heir should not receive more than the descendant would 

receive, taking into account the duty to adjust advancements. 
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Section 2052 
Duty to adjust advancements for descendants as heirs by will 

If the deceased has appointed the descendants as heirs to what they would receive as heirs on 

intestacy, or if he has defined their shares of the inheritance in such a way that they have the same 

proportion to each other as the shares of the inheritance on an intestacy, then in case of doubt it is to 

be assumed that the defendants are to be obliged to adjust their advancements under sections 2050 

and 2051. 

Section 2053 
Gift to more remote or adopted descendant 

(1) A gift that was received from the deceased by a more remote descendant before the closer 

descendant who excluded him from the succession ceased to be an heir, or by a descendant who took 

the place of a descendant as a substitute heir, is not to be adjusted unless the deceased directed 

adjustment when he made the gift. 

(2) The same applies if a descendant received a gift from the deceased before attaining the legal 

position of a descendant. 

Section 2054 
Gift from the marital property 

(1) Half of a gift made from marital property under the community of property regime is deemed to 

have been made by each of the spouses. However, if the gift is made to one descendant who is 

descended from only one of the spouses, or if one of the spouses must reimburse the marital property 

for the gift, it is deemed to have been made by that spouse. 

(2) These provisions apply with the necessary modifications to a gift made from marital property under 

continued community of property. 

Section 2055 
Carrying out the adjustment 

(1) When the inheritance is partitioned, the value of the gift that each co-heir has to have adjusted is 

counted towards the share of the inheritance of that co-heir. The value of all the gifts that are to be 

adjusted is added to the estate to the extent that the estate is due to the co-heirs among whom the 

adjustment takes place. 

(2) The value is assessed according to the time at which the gift was made. 

Section 2056 
Excess gifts 

If a co-heir has received more in the gift than he would be entitled to on partitioning, he is not obliged 

to pay out the surplus. In such a case, the estate is divided between the other heirs in such a way that 

the value of the gift and the share of the inheritance of the co-heir are excluded from the adjustment. 
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Section 2057 
Duty of information 

Every co-heir is obliged, on request, to give the other co-heirs information on the gifts that he is to 

have adjusted under sections 2050 to 2053. The provisions of sections 260 and 261 on the obligation 

to make a declaration in lieu of an oath apply with the necessary modifications. 

Section 2057a 
Duty to adjust advancements in the case of special payments by one descendant 

(1) A descendant who, as a result of work over a long period in the household, occupation or business 

of the deceased, of substantial financial contributions or in another way has to a particular degree 

contributed to the preservation or increase of the property of the deceased, may, in the partitioning, 

demand adjustment between the descendants who inherit as heirs on intestacy together with him; 

section 2052 applies with the necessary modifications. This also applies to a descendant who cared 

for the deceased for a long period, giving up employment income. 

(2) An adjustment may not be demanded if appropriate payment was made or agreed for the work, or 

to the extent that the descendant, on account of his work, has a claim on another legal basis. It does 

not conflict with the duty to adjust advancements if the work was done under sections 1619 and 1620. 

(3) The adjustment amount is to be assessed in such a way as is equitable with regard to the duration 

and scope of the work and to the value of the estate. 

(4) In the partitioning, the adjustment amount is added to the share of the inheritance of the co-heir 

entitled to adjustment. All the adjustment amounts are deducted from the value of the estate, to the 

extent that this is due to the co-heirs among whom the adjustment takes place. 
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Subtitle 2 

Legal relationship between the heirs and the creditors of the estate 

Section 2058 
Joint and several liability 

The heirs are liable for the joint obligations of the estate as joint and several debtors. 

Section 2059 
Liability until division 

(1) Until the division of the estate, each co-heir may refuse the discharge of the obligations of the 

estate from the property that he has apart from his share in the estate. If he has unlimited liability for 

an obligation of the estate, he does not have this right with regard to the part of the obligation that 

corresponds to his share of the inheritance. 

(2) The right of the creditors of the estate to demand satisfaction from all the co-heirs from the 

undivided estate is unaffected. 

Section 2060 
Liability after division 

After the division of the estate, each co-heir is liable only for the part of an obligation of the estate that 

corresponds to his share of the inheritance. 

 1. if the creditor is excluded in the public notice procedure; in this respect, the public notice also 

extends to the creditors set out in section 1972 and to the creditors towards whom the co-heir has 

unlimited liability; 

 2. if the creditor asserts his claim more than five years after the date determined in section 1974 

(1), unless the claim became known to the co-heir before the expiry of the five-year period or was 

notified in the public notice procedure; the provision does not apply to the extent that the creditor 

under section 1971 is not affected by the public notice; 

 3. if estate insolvency proceedings have been instituted and have been terminated by distribution 

of the insolvency estate or by an insolvency plan. 

Section 2061 
Public notice to the creditors of the estate 

(1) Every co-heir may publicly request the creditors of the estate to notify their claims within six months 

to him or to the probate court. If the public notice has been given, then after the division every co-heir 

is liable only for the part of a claim corresponding to his share of the inheritance, unless the claim was 

notified before the end of the period or he knows of the claim at the time of the division. 

(2) The public notice must be published in the Federal Gazette [Bundesanzeiger] and by the 

newspaper selected for the notices of the probate court. The period begins on the last insertion. The 

costs are borne by the heir who issues the public notice. 
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Section 2062 
Application for administration of the estate 

The order of the administration of the estate may be applied for only jointly by the heirs; it is excluded 

after the estate has been partitioned. 

Section 2063 
Filing of an inventory, limitation of liability 

(1) The filing of the inventory by a co-heir also works in favour of the other heirs, to the extent that their 

liability for the obligations of the estate is not unlimited. 

(2) A co-heir may rely on the limitation of his liability in relation to the other heirs even if he has 

unlimited liability towards the other creditors of the estate. 

Division 3 

Will 

Title 1 

General provisions 

Section 2064 
Made in person 

The testator may make a will only in person. 

Section 2065 
Determination by third parties 

(1) The testator may not make a testamentary disposition in such a way that another person has to 

determine whether it should be effective or not. 

(2) The testator may not leave to another person the specification of the person who is to receive a gift 

and the specification of the object of the gift. 

Section 2066 
Heirs on intestacy of the testator 

If the testator has made provision for his heirs on intestacy without more precise identification, 

provision is made to the persons who would be his heirs on intestacy at the time of the devolution of 

the inheritance in accordance with the proportions of their shares of the inheritance on intestacy. 

Where the gift is made subject to a condition precedent or together with the specification of a date of 

commencement, and where the condition is satisfied or the date occurs only after the devolution of the 

inheritance, then in case of doubt provision is to be seen as made to those persons who would be the 

heirs on intestacy if the testator had died at the time when the condition was satisfied or on the date of 

the commencement. 
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Section 2067 
Relatives of the testator 

If the testator has made provision for his relatives or his next of kin without more precise identification, 

then in case of doubt provision is to be regarded as having been made to those relatives who would 

be his heirs on intestacy at the time of the devolution of the inheritance, in accordance with the 

proportions of their shares of the inheritance on intestacy. The provision of section 2066 sentence 2 

applies. 

Section 2068 
Children of the testator 

If the testator has made provision for his children without more precise identification and if a child died 

before the making of the will, leaving descendants, then in case of doubt it is to be assumed that the 

provision has been made to the descendants to the extent that they would take the place of the child 

in intestate succession. 

Section 2069 
Descendants of the testator 

If the testator has made provision for one of his descendants and if after the will is made this 

descendant ceases to be an heir, then in case of doubt it is to be assumed that provision is made for 

this descendant’s descendants to the extent that they would take his place in intestate succession. 

Section 2070 
Descendants of a third party 

Where the testator has made provision for the descendants of a third party without more precise 

identification, then in case of doubt it is to be assumed that provision is not made for the descendants 

who have not been conceived at the time of the devolution of the inheritance or, if the gift is made 

subject to a condition precedent or together with the specification of a date of commencement and the 

condition is satisfied or the date occurs only after the devolution of the inheritance, at the time when 

the condition is satisfied or on the date of the commencement. 

Section 2071 
Group of persons 

If the testator has made provision, without more precise identification, for a class of persons or for 

persons who have an employment or business relationship with him, then in case of doubt it is to be 

assumed that provision is made for those who at the time of the devolution of the inheritance belong to 

the class stated or are in the stated relationship. 
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Section 2072 
The poor 

If the testator has made provision, without more precise identification, for the poor, then in case of 

doubt it is to be assumed that provision is made to the public poor relief fund of the community in 

whose district he had his last residence, subject to the testamentary burden that it must distribute the 

gift among poor persons. 

Section 2073 
Ambiguous designation 

If the testator has designated the person provided for in a way that applies to more than one person, 

and if it cannot be determined which of them was to be provided for, they are regarded as provided for 

in equal shares. 

Section 2074 
Condition precedent 

Where the testator has made a testamentary gift subject to a condition precedent, then in case of 

doubt it is to be assumed that the gift is only to be made if the person provided for is living at the date 

when the condition is satisfied. 

Section 2075 
Condition subsequent 

Where the testator has made a testamentary gift subject to the condition that the person provided for 

refrains from doing or continues to do something for an indefinite period, then, if the ceasing or 

continuing is purely at the discretion of the person provided for, in case of doubt it is to be assumed 

that the gift is to be dependent on the condition subsequent that the person provided for undertakes 

the action or refrains from it. 

Section 2076 
Condition for the benefit of a third party 

If the condition subject to which a testamentary gift is made is intended to benefit a third party, then in 

case of doubt it is held to have been satisfied if the third party refuses the cooperation necessary to 

satisfy it. 
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Section 2077 
Ineffectiveness of testamentary dispositions on dissolution of marriage or engagement 

(1) A testamentary disposition in which the testator has made provision for his spouse is ineffective if 

the marriage was dissolved before the testator’s death. It is equivalent to dissolution of marriage if at 

the time of the death of the testator the requirements for divorce were satisfied and the testator had 

petitioned for divorce or consented to it. The same applies if the deceased at the time of his death was 

entitled to petition for the annulment of the marriage and had filed the petition. 

(2) A testamentary disposition in which the testator has made provision for the person to whom he is 

engaged is ineffective if the engagement was dissolved before the testator’s death. 

(3) The disposition is not ineffective if it is to be assumed that the testator would have made it even in 

such a case. 

Section 2078 
Avoidance for mistake or duress 

(1) A testamentary disposition may be avoided to the extent that the testator was mistaken as to the 

contents of his declaration or had no intention whatsoever of making a declaration with these contents 

and it is to be assumed that if he had known the situation he would not have made the declaration. 

(2) The same applies to the extent that the testator was induced to make the disposition by the 

mistaken assumption or expectation that a circumstance would occur or not occur, or was unlawfully 

induced by duress. 

(3) The provision of section 122 does not apply. 

Section 2079 
Avoidance for omission of a person entitled to a compulsory portion 

A testamentary disposition may be avoided if the testator has omitted a person entitled to a 

compulsory portion who is in existence at the time of the devolution of the inheritance, the existence of 

whom was unknown to the testator when he made the testamentary disposition or who was born or 

became entitled to a compulsory portion only after the making of the testamentary disposition. 

Avoidance is excluded to the extent that it is to be assumed that the testator would have made the 

disposition even if he had known the circumstances. 
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Section 2080 
Person entitled to avoid 

(1) The person who would be directly benefited by the cancellation of the testamentary disposition is 

entitled to avoid it. 

(2) Where, in the cases of section 2078, the mistake relates only to a particular person and where this 

person is entitled to avoid or would be entitled to avoid if he had been alive at the time of the 

devolution of the inheritance, no other person is entitled to avoid. 

(3) In the case of section 2079, only the person entitled to a compulsory portion is entitled to avoid. 

Section 2081 
Declaration of avoidance 

(1) The avoidance of a testamentary disposition that appoints an heir, excludes an heir on intestacy 

from succession, appoints an executor or cancels a disposition of such a kind is effected by a 

declaration made to the probate court. 

(2) The probate court should communicate the declaration of avoidance to the person who is directly 

benefited by the disposition avoided. It must permit inspection by every person who credibly 

establishes a legal interest. 

(3) The provision of subsection 1 also applies to the avoidance of a testamentary disposition that does 

not create a right for another person, in particular to the avoidance of a testamentary burden. 

Section 2082 
Period of avoidance 

(1) The avoidance may be made only within one year. 

(2) The period begins on the date on which the person entitled to avoidance obtains knowledge of the 

ground of avoidance. The running of the period is governed by the provisions applying to limitation of 

sections 206, 210 and 211 with the necessary modifications. 

(3) The avoidance is excluded if thirty years have passed since the devolution of the inheritance. 

Section 2083 
Defence of voidability 

If a testamentary disposition that creates an obligation to perform is voidable, the person with the 

obligation may refuse performance, even if avoidance is excluded under section 2082. 

Section 2084 
Interpretation favouring effectiveness 

If the contents of a testamentary disposition permit more than one interpretation, then in case of doubt 

preference is to be given to the interpretation under which the disposition may be effective. 
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Section 2085 
Partial ineffectiveness 

The ineffectiveness of one of a number of dispositions contained in a will results in the ineffectiveness 

of the other dispositions only if it is to be assumed that the testator would not have made them without 

the ineffective disposition. 

Section 2086 
Reservation of right to make addition 

If a testamentary disposition contains the reservation of a right to make an addition but the addition 

has not been made, the disposition is effective unless it is to be assumed that its effectiveness was 

intended to be dependent on the addition. 

Title 2 

Appointment of heirs 

Section 2087 
Gift of property, of fraction of property or of individual objects 

(1) If the testator has given his property or a fraction of his property to the person provided for, the 

disposition is to be regarded as the appointment of an heir even if the person provided for is not 

described as an heir. 

(2) If the person provided for has been given only individual objects, then in case of doubt it is not to 

be assumed that he is intended to be an heir, even if he is described as an heir. 

Section 2088 
Appointment to fractions 

(1) If the testator has appointed only one heir and has restricted the appointment to a fraction of the 

inheritance, the remainder of the inheritance passes under the rules of intestate succession. 

(2) The same applies if the testator has appointed more than one heir, restricting each of them to a 

fraction, and the fractions do not exhaust the whole. 

Section 2089 
Increase of the fractions 

Where the appointed heirs, by the will of the testator, are to be the only heirs, then, if each of them 

inherits a fraction of the inheritance and the fractions do not exhaust the whole, the fractions are 

proportionately increased. 

Section 2090 
Reduction of the fractions 

If each of the appointed heirs is appointed to a fraction of the inheritance and the fractions exceed the 

whole, a proportionate reduction of the fractions takes place. 
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Section 2091 
Undetermined fractions 

If more than one heir is appointed without the shares of the inheritance being determined, they are 

appointed in equal shares, unless sections 2066 to 2069 lead to a different conclusion. 

Section 2092 
Partial appointment to fractions 

(1) If, of more than one heir, some are appointed to fractions and the others without fractions, the latter 

receive the part of the inheritance that remains. 

(2) If the determined fractions exhaust the inheritance, there is a proportionate reduction of the 

fractions in such a way that each of the heirs appointed without a fraction receives as much as the heir 

appointed to the smallest fraction. 

Section 2093 
Joint share of the inheritance 

If more than one of several heirs is appointed to one and the same fraction of the inheritance (joint 

share of the inheritance), then with regard to the joint share of the inheritance the provisions of 

sections 2089 to 2092 apply with the necessary modifications. 

Section 2094 
Accrual 

(1) If more than one heir is appointed in such a way that they exclude intestate succession, and if one 

of the heirs ceases to be an heir before or after the date of the devolution of the inheritance, the share 

of the inheritance of that heir accrues to the other heirs in proportion to their shares of the inheritance. 

If some of the heirs are appointed to a joint share of the inheritance, the accrual is first effected 

between them. 

(2) If the appointment of an heir disposes of only part of the inheritance and if intestate succession 

applies with regard to the remainder, then accrual takes place between the appointed heirs only to the 

extent that they are appointed to a joint share of the inheritance. 

(3) The testator may exclude the accrual. 

Section 2095 
Accrued share of the inheritance 

The share of the inheritance that passes to an heir through accrual is deemed to be a separate share 

of the inheritance with regard to the legacies and testamentary burdens with which this heir or the heir 

who ceased to be heir is encumbered and with regard to the duty to adjust advancements. 

Section 2096 
Substitute heir 

The testator may, to provide for the case where an heir ceases to be heir before or after the date of 

the devolution of the inheritance, appoint another person as heir (substitute heir). 
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Section 2097 
Rule of interpretation in the case of substitute heir 

If a person is appointed substitute heir for the case where the heir first appointed cannot be heir or for 

the case where the heir first appointed does not wish to be heir, then in case of doubt it is to be 

assumed that he is appointed for both cases. 

Section 2098 
Mutual appointment as substitute heir 

(1) If the heirs are appointed mutually or if for one of them the others are appointed as substitute heirs, 

then in case of doubt it is to be assumed that they are appointed substitute heirs in the proportion of 

their shares of the inheritance. 

(2) If the heirs are appointed mutually as substitute heirs, then in case of doubt heirs who are 

appointed to a joint share of the inheritance take priority over the others as substitute heirs for this 

share of the inheritance. 

Section 2099 
Substitute heir and accrual 

The right of the substitute heir takes priority over the right of accrual. 

Title 3 

Appointment of a subsequent heir 

Section 2100 
Subsequent heir 

The testator may appoint an heir in such a way that the person only becomes an heir after another heir 

has first been heir (subsequent heir). 

Section 2101 
Subsequent heir not yet conceived 

(1) If a person not yet conceived at the time of the devolution of the inheritance is appointed heir, then 

in case of doubt it is to be assumed that the person is appointed as subsequent heir. If it does not 

reflect the intention of the testator that the person appointed should be subsequent heir, the 

appointment is ineffective. 

(2) The same applies to the appointment of a legal person that comes into existence only after the 

devolution of the inheritance; the provision of section 84 is unaffected. 

Section 2102 
Subsequent heir and substitute heir 

(1) The appointment as a subsequent heir, in case of doubt, also contains the appointment as a 

substitute heir. 

(2) If it is doubtful whether a person is appointed substitute heir or subsequent heir, he is deemed to 

be a substitute heir. 
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Section 2103 
Order to surrender the inheritance 

If the testator has directed that the heir, on a particular date or on the occurrence of a particular event, 

is to surrender the inheritance to another person, then it is to be assumed that the other person is 

appointed subsequent heir. 

Section 2104 
Heirs on intestacy as subsequent heirs 

Where the testator has directed that the heir is to be heir only until a particular date or the occurrence 

of a particular event, without providing who is then to receive the inheritance, then it is to be assumed 

that the persons appointed as subsequent heirs are those who would be the heirs on intestacy of the 

testator if he had died on the date or at the time of the occurrence of the event. The treasury is not one 

of the heirs on intestacy within the meaning of this provision. 

Section 2105 
Heirs on intestacy as prior heirs 

(1) If the testator has directed that the appointed heir is to receive the inheritance only on a particular 

date or on the occurrence of a particular event, without determining who is to be heir until that date, 

then the heirs on intestacy of the testator are the prior heirs. 

(2) The same applies if the identity of the heir is to be established by an event that occurs only after 

the devolution of the inheritance or if the appointment of a person who has not yet been conceived at 

the time of the devolution of the inheritance or a legal person that is not yet in existence at this time as 

an heir under section 2101 is to be regarded as the appointment of a subsequent heir. 

Section 2106 
Occurrence of subsequent succession 

(1) If the testator has appointed a subsequent heir without determining the time of the event at or on 

which the subsequent succession is to occur, the inheritance accrues to the subsequent heir on the 

death of the prior heir. 

(2) If the appointment of a person not yet conceived as an heir is to be regarded under section 2101 

(1) as the appointment of a subsequent heir, the inheritance accrues to the subsequent heir on his 

birth. In the case of section 2101 (2), the accrual occurs on the creation of the legal person. 

Section 2107 
Childless prior heir 

If the testator has determined a subsequent heir for the time after the death of a descendant who at 

the time when the testamentary disposition is made has no descendants or of whom the testator does 

not know at this time that he has a descendant, then it is to be assumed that the subsequent heir is 

appointed only for the case where the descendant remains without issue. 
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Section 2108 
Capacity to inherit; inheritability of the subsequent succession 

(1) The provision of section 1923 applies to the subsequent succession with the necessary 

modifications. 

(2) If the appointed subsequent heir dies before the circumstances giving rise to subsequent 

succession occur, but after the date of the devolution of the inheritance, then his right passes to his 

heirs, unless it is to be assumed that the testator intended otherwise. If the subsequent heir is 

appointed subject to a condition precedent, the provision of section 2074 applies. 

Section 2109 
End of effectiveness of subsequent succession 

(1) The appointment of a subsequent heir becomes ineffective at the end of a period of thirty years 

after the devolution of the inheritance, if the circumstances giving rise to subsequent succession do 

not occur before this time. It remains effective even after this time 

 1. if subsequent succession is directed for the case where a particular event occurs in relation to 

the prior heir or to the subsequent heir and the person in relation to whom the event is to occur is living 

at the time of the devolution of the inheritance, 

 2. if it is provided that , if a brother or a sister is born to the prior heir or to a subsequent heir, the 

brother or the sister is his the subsequent heir. 

(2) If the prior heir or the subsequent heir in relation to whose person the event is to occur is a legal 

person, the thirty-year period applies. 

Section 2110 
Scope of the right of subsequent succession 

(1) The right of the subsequent heir extends, in case of doubt, to a share of the inheritance that 

accrues to the prior heir as the result of a co-heir ceasing to be heir. 

(2) The right of the subsequent heir does not extend, in case of doubt, to a preferential legacy given to 

the prior heir. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 547 of 605 

Section 2111 
Direct substitution 

(1) The inheritance includes whatever the prior heir acquires on the basis of a right that is part of the 

inheritance or as compensation for the destruction, damage or removal of an object of the inheritance 

or by legal transaction with funds from the inheritance, unless the acquisition is due to him as 

emoluments. Only when the debtor obtains knowledge that a claim acquired by legal transaction is 

part of the inheritance must the debtor allow this to be asserted against him; the provisions of sections 

406 to 408 apply with the necessary modifications. 

(2) The inheritance also includes what the prior heir introduces into the inventory of a plot of land that 

is part of the inheritance. 

Section 2112 
Right of disposal of the prior heir 

The prior heir may dispose of the objects belonging to the inheritance except insofar as the provisions 

in sections 2113 to 2115 lead to a different conclusion. 

Section 2113 
Dispositions of plots of land, ships and ships under construction; gifts 

(1) The disposition by the prior heir of a plot of land or right in a plot of land that is part of the 

inheritance or of a registered ship or ship under construction that is part of the inheritance is, in the 

case where subsequent succession occurs, ineffective to the extent that it would defeat or adversely 

affect the right of the subsequent heir. 

(2) The same applies to the disposition of an object of the inheritance that is made free of charge or for 

the purpose of fulfilling the promise of a gift made by the prior heir. An exception applies to donations 

that are made to comply with a moral duty or to show consideration to decency. 

(3) The provisions in favour of those who derive rights from an unauthorised person apply with the 

necessary modifications. 

Section 2114 
Dispositions of mortgage claims, land charges and annuity land charges 

If a mortgage claim, a land charge, an annuity land charge or a ship’s mortgage claim is part of the 

inheritance, the prior heir has the right of termination and seizure. However, the prior heir may require 

only that the capital be paid to him and the consent of the subsequent heir is provided or that it is 

deposited for himself and the subsequent heir. Other dispositions of the mortgage claim, the land 

charge, the annuity land charge or the ship’s mortgage claim are governed by the provisions of section 

2113. 
  



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 548 of 605 

Section 2115 
Dispositions in execution of judgment against prior heir 

A disposition of an object of the inheritance that is effected by way of execution of judgment or 

enforcement of seizure or arrest or by the administrator in insolvency proceedings is, in the case 

where the subsequent succession occurs, ineffective to the extent that it would defeat or adversely 

affect the right of the subsequent heir. The disposition is effective without restriction if the claim of a 

creditor of the estate or a right existing in an object of the inheritance is asserted and this right is 

effective as against the subsequent heir in the case where subsequent succession commences. 

Section 2116 
Deposit of securities 

(1) At the request of the subsequent heir, the prior heir must deposit the bearer instruments that are 

part of the inheritance together with the renewal coupons with a depositary institution or with the 

[Reichsbank], with the [Deutsche Zentralgenossenschaftskasse] or with the [Deutsche Girozentrale] 

[(Deutsche Kommunalbank)] subject to the condition that surrender may be required only with the 

approval of the subsequent heir. The deposit of bearer instruments that under section 92 are 

consumable things, and of interest, annuity or dividend coupons may not be demanded. Instruments 

made out to order and endorsed in blank are equivalent to bearer instruments. 

(2) The prior heir may dispose of the deposited instruments only with the approval of the subsequent 

heir. 

Section 2117 
Change of registration; conversion 

The prior heir may, instead of depositing the bearer instruments under section 2116, have them 

registered in his name subject to the condition that he may dispose of them only with the approval of 

the subsequent heir. If the instruments are issued by the Federal Government or by a Land, he may 

have them converted, subject to the same condition, into registered claims against the Federal 

Government. 

Section 2118 
Blocking note in debt ledger 

If registered claims against the Federal Government or a Land are part of the inheritance, the prior heir 

is obliged, at the request of the subsequent heir, to have a note entered in the debt ledger that he may 

dispose of the claims only with the approval of the subsequent heir. 

Section 2119 
Investment of money 

Money that is to be invested in the long-term under the rules of proper management may be invested 

by the prior heir only under the provisions applying to the investment of money held in trust for a ward. 
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Section 2120 
Duty of subsequent heir to consent 

If, for proper management, in particular in order to discharge obligations of the estate, a disposition is 

necessary that the prior heir may not make with effect against the subsequent heir, then the 

subsequent heir has a duty to the prior heir to grant his consent to the disposition. On request, the 

consent must be declared in notarially certified form. The costs of the certification are borne by the 

prior heir. 

Section 2121 
List of objects of inheritance 

(1) On request, the prior heir must give the subsequent heir a list of the objects that are part of the 

inheritance. The list must state the date when it was drawn up and be signed by the prior heir; on 

request, the prior heir must have his signature notarially certified. 

(2) The subsequent heir may require that he be involved in drawing up the list. 

(3) The prior heir is entitled, and on the request of the subsequent heir obliged, to have the list drawn 

up by the competent authority or by a competent official or notary. 

(4) The costs of drawing up the list and certifying it are borne by the inheritance. 

Section 2122 
Determination of the condition of the inheritance 

The prior heir may have the condition of the things that are part of the inheritance determined by 

experts at his own cost. The subsequent heir has the right to do this too. 

Section 2123 
Economic plan 

(1) If a forest is part of the inheritance, both the prior heir and the subsequent heir may require that the 

degree of use and the nature of the economic treatment be laid down in an economic plan. If a 

substantial change of circumstances occurs, each party may require a corresponding change of the 

economic plan. The costs are borne by the inheritance. 

(2) The same applies if a mine or another installation designed to extract components of the ground is 

part of the inheritance. 

Section 2124 
Costs of maintenance 

(1) The prior heir bears the customary cost of maintenance towards the subsequent heir. 

(2) The prior heir may pay from the inheritance other expenses that he is permitted to regard in the 

circumstances as necessary for the purpose of preserving objects of the inheritance. If he pays them 

from his own property, then the subsequent heir is obliged to reimburse him in the case where 

subsequent succession occurs. 
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Section 2125 
Outlays; right to remove 

(1) If the prior heir makes outlays in relation to the inheritance that do not fall under the provision of 

section 2124, then the subsequent heir, in the case where subsequent succession occurs, is obliged 

to reimburse under the provisions on agency without specific authorisation. 

(2) The prior heir is entitled to remove an installation with which he has provided a thing that is part of 

the inheritance. 

Section 2126 
Extraordinary burdens 

The prior heir is not obliged, in relation to the subsequent heir, to bear the extraordinary burdens, 

which are to be regarded as charged on the original value of the objects of the inheritance. These 

burdens are governed by the provision in section 2124 (2). 

Section 2127 
Right to information of subsequent heir 

The subsequent heir is entitled to require information from the prior heir on the condition of the 

inheritance if there is reason to assume that the prior heir is substantially injuring the rights of the 

subsequent heir by his management. 

Section 2128 
Provision of security 

(1) If the conduct of the prior heir or his unfavourable financial situation give rise to the concern that 

there may be a substantial injury to the rights of the subsequent heir, the subsequent heir may require 

the provision of security. 

(2) The provisions of section 1052 applying to the obligation of the usufructuary to provide security 

apply with the necessary modifications. 

Section 2129 
Effect of deprivation of management 

(1) If the prior heir is deprived of the management under the provision of section 1052, he loses the 

right to dispose of objects of the inheritance. 

(2) The provisions in favour of those who derive rights from an unauthorised person apply with the 

necessary modifications. For the claims that are part of the inheritance, the deprivation of 

management is effective towards the debtor only if he obtains knowledge of the order made or if a 

notification of the order is served on him. The same applies to the termination of the deprivation. 
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Section 2130 
Duty to surrender after the occurrence of subsequent succession, duty to render account 

(1) The prior heir is obliged, after the occurrence of subsequent succession, to surrender the 

inheritance to the subsequent heir in the condition that results from a continued proper management 

until the date of the surrender. The surrender of an agricultural plot of land is governed by the 

provision of section 596a, and the surrender of a farm is governed by the provisions of sections 596a 

and 596b with the necessary modifications. 

(2) On request, the prior heir must render an account. 

Section 2131 
Scope of duty of care 

With regard to the management, the prior heir owes the subsequent heir only the care that he 

customarily exercises in his own affairs. 

Section 2132 
No liability for ordinary wear and tear 

The prior heir is not responsible for alterations or deteriorations of things of the inheritance that are 

caused by proper use. 

Section 2133 
Improper or excessive taking of fruits 

If the prior heir takes fruits contrary to the rules of proper management, or if he takes fruits in excess 

because this has become necessary as a result of a particular event, he is only entitled to the value of 

the fruits to the extent that the fruits due to him are adversely affected by the improper or excessive 

taking of fruits, and the value of the fruits is not to be used to restore the thing under the rules of 

proper management. 

Section 2134 
Own use 

If the prior heir has used an object of the inheritance for himself, then after subsequent succession 

begins he is obliged to the subsequent heir to reimburse the value. This does not affect a more 

extensive liability for fault. 

Section 2135 
Lease and usufructuary lease in subsequent succession 

Where a prior heir has leased a plot of land or registered ship on a lease or a usufructuary lease that 

is part of the inheritance, then, if the lease or usufructuary lease still exists at the date when 

subsequent succession occurs, the provision of section 1056 applies with the necessary modifications. 

Section 2136 
Release of the prior heir 

The testator may release the prior heir from the restrictions and obligations of section 2113 (1) and 

sections 2114, 2116 to 2119, 2123, 2127 to 2131, 2133 and 2134. 
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Section 2137 
Rule of interpretation for the release 

(1) If the testator has appointed the subsequent heir to what will remain of the inheritance when 

subsequent succession occurs, the release of all restrictions and obligations set out in section 2136 is 

deemed to have been ordered. 

(2) The same is to be assumed in case of doubt if the testator has provided that the prior heir is to be 

entitled to dispose freely of the inheritance. 

Section 2138 
Restricted obligation to surrender 

(1) The obligation to surrender of the prior heir is restricted in cases of section 2137 to the objects of 

the estate that he still has. He may not require reimbursement of outlays on objects that under this 

restriction he does not have to surrender. 

(2) If the prior heir, contrary to the provision of section 2113 (2), has disposed of an object of the 

estate or if he has reduced the inheritance with the intention of disadvantaging the subsequent heir, he 

is liable in damages to the subsequent heir. 

Section 2139 
Effect of occurrence of subsequent succession 

When the situation giving rise to subsequent succession occurs, the prior heir ceases to be heir and 

the inheritance passes to the subsequent heir. 

Section 2140 
Dispositions of the prior heir after occurrence of subsequent succession 

Even after the situation giving rise to subsequent succession occurs, the prior heir is still entitled to 

dispose of objects of the estate to the same extent as previously, until he obtains knowledge of the 

occurrence of subsequent succession or ought to have knowledge. A third party cannot rely on this 

right if, when he undertakes a transaction, he knows of the occurrence or ought to know. 

Section 2141 
Maintenance for the mother-to-be of a subsequent heir 

If, when the circumstances giving rise to subsequent succession occur, the birth of a subsequent heir 

is expected, then the claim to maintenance of the mother is governed by the provision of section 1963 

with the necessary modifications. 

Section 2142 
Disclaimer of subsequent succession 

(1) The subsequent heir may disclaim the inheritance as soon as the devolution of the inheritance has 

occurred. 

(2) If the subsequent heir disclaims the inheritance, it remains with the prior heir, unless otherwise 

provided by the testator. 
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Section 2143 
Restoration of extinguished legal relationships 

If subsequent succession occurs, the legal relationships extinguished on the devolution of the 

inheritance by merger of right and obligation or of right and encumbrance are deemed not to be 

extinguished. 

Section 2144 
Liability of the subsequent heir for the obligations of the estate 

(1) The provisions on the restriction of the liability of the heir for the obligations of the estate also apply 

to the subsequent heir; the place of the estate is taken by what the subsequent heir receives of the 

inheritance, including the claims he has against the prior heir as such. 

(2) The inventory filed by the prior heir also benefits the subsequent heir. 

(3) The subsequent heir may rely on the limitation of his liability in relation to the prior heir even if he 

has unlimited liability in relation to the other creditors of the estate. 

Section 2145 
Liability of the prior heir for the obligations of the estate 

(1) After the occurrence of subsequent succession, the prior heir is still liable for the obligations of the 

estate to the extent that the subsequent heir is not liable. The liability also continues in existence for 

those obligations of the estate that in the relationship between the prior heir and the subsequent heir 

are borne by the prior heir. 

(2) After the occurrence of the subsequent succession, the prior heir may refuse the discharge of the 

obligations of the estate, unless he has unlimited liability, to the extent that what he is owed from the 

inheritance is not sufficient. The provisions of sections 1990 and 1991 apply with the necessary 

modifications. 

Section 2146 
Duty of prior heir to notify creditors of the estate 

(1) The prior heir has a duty to the creditors of the estate to notify the occurrence of subsequent 

succession without undue delay to the probate court. The notice of the subsequent heir takes the 

place of the notice of the prior heir. 

(2) The probate court must allow any person who can credibly establish a legal interest to inspect the 

notification. 
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Title 4 

Legacies 

Section 2147 
Person charged with a legacy 

The heir or a legatee may be charged with a legacy. Unless the testator provides otherwise, the heir is 

charged. 

Section 2148 
More than one person charged with a legacy 

If more than one heir or more than one legatee is charged with the same legacy, then in case of doubt 

the heirs are charged in proportion to their shares of the inheritance, and the legatees in proportion to 

the value of their legacies. 

Section 2149 
Legacy for heirs on intestacy 

If the testator has provided that an object of the estate is not to pass to the appointed heir, the object 

is deemed to be left to the heirs on intestacy. The treasury is not one of the heirs on intestacy within 

the meaning of this provision. 

Section 2150 
Preferential legacy 

A legacy given to an heir (preferential legacy) is deemed to be a legacy even if the heir is charged 

himself. 

Section 2151 
Right to decide of the person charged or of a third person in the event of more than one person 

provided for 

(1) The testator may give a legacy to more than one person in such a way that the person charged or 

a third person must decide which of the plurality of persons is to receive the legacy. 

(2) The decision of the person charged is made by declaration to the person who is to receive the 

legacy; the decision of the third person is made by declaration to the person charged. 

(3) If the person charged or the third person is unable to make a decision, the persons provided for are 

joint and several creditors. The same applies if, upon application by one of the persons concerned, the 

probate court specifies a period for the person charged or the third person to make the declaration and 

the period has passed, unless the declaration is made before then. The person receiving the legacy is, 

in case of doubt, not obliged to divide the legacy. 

Section 2152 
Choice of persons provided for 

If the testator has given a legacy to more than one person in such a way that only one or the other is 

to receive the legacy, it is to be presumed that the person charged is to decide which of them is to 

receive the legacy. 
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Section 2153 
Determination of shares 

(1) The testator may give a legacy to more than one person in such a way that the person charged or 

a third person has to determine what each person is to receive from the object of the legacy. The 

determination is made in accordance with section 2151 (2). 

(2) If the person charged or the third person is unable to make the decision, then the persons provided 

for are entitled to equal shares. The provision of section 2151 (3) sentence 2 applies with the 

necessary modifications. 

Section 2154 
Optional legacy 

(1) The testator may direct that a legacy be granted in such a way that the person provided for is only 

to receive one or the other of more than one object. If in such a case the choice is transferred to a third 

person, it is made by declaration to the person charged. 

(2) If the third person is unable to make the choice, the right to choose passes to the person charged. 

The provision of section 2151 (3) sentence 2 applies with the necessary modifications. 

Section 2155 
General legacy 

(1) If the testator has specified the thing bequeathed only by class, a thing commensurate with the 

circumstances of the person provided for is to be given. 

(2) If the person provided for or a third party is entrusted with the specification of the thing, the 

provisions set out in section 2154, governing the third party’s choice, apply. 

(3) If the specification made by the person provided for or the third person is evidently not 

commensurate with the circumstances of the person provided for, the person charged has to execute 

the legacy as if the testator had not given any directions concerning the specification of the thing. 

Section 2156 
Legacy for a special purpose 

When the testator makes a legacy whose purpose he has specified, the testator may leave the 

determination of the performance of the legacy to the reasonable discretion of the person charged or 

of a third party. The provisions of sections 315 to 319 apply with the necessary modifications to such a 

legacy. 

Section 2157 
Joint legacy 

If the same object is left to more than one person, the provisions of sections 2089 to 2093 apply with 

the necessary modifications. 
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Section 2158 
Accrual 

(1) Where the same object is left to more than one person, then if one of them ceases to be a person 

provided for before or after the devolution of the inheritance, his share accrues to the other persons 

provided for in proportion to their shares. This applies even if the testator has specified the shares of 

the persons provided for. If some of the persons provided for are entitled to the same share, accrual 

occurs among these persons first. 

(2) The testator may exclude the accrual. 

Section 2159 
Independence of the accrual 

A share that devolves on a legatee by accrual is, with regard to the legacies and the testamentary 

burdens with which such legatee or the legatee ceasing to be a legatee is charged, deemed to be a 

separate legacy. 

Section 2160 
Prior death of person provided for 

A legacy is ineffective if the person provided for is no longer alive at the time of the devolution of the 

inheritance. 

Section 2161 
Where the person charged does not inherit 

A legacy remains effective, unless it is to be assumed that the testator intended otherwise, if the 

person charged does not become heir or legatee. In this case, the person charged is the person who 

benefits directly when the person originally charged does not inherit. 

Section 2162 
Thirty-year period for a suspended legacy 

(1) A legacy that is created subject to a condition precedent or with the specification of a 

commencement date becomes ineffective at the end of a thirty-year period after the devolution of the 

inheritance, if the condition has not been satisfied or the date has not arrived before then. 

(2) If the person provided for has not yet been conceived at the time of the devolution of the 

inheritance, or if his identity is established by an event that does not happen until after the devolution 

of the inheritance, then the legacy becomes ineffective at the end of a thirty-year period after the 

devolution of the inheritance, unless before then the person provided for is conceived or the event that 

determines his identity has occurred. 
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Section 2163 
Exceptions to the thirty-year period 

(1) In the cases of section 2162, a legacy remains effective even after the expiry of thirty years: 

 1. if it has been granted in case a particular event occurs in respect of the person charged or the 

person provided for, and the person or person provided for concerning whom the event is to occur is 

alive at the time of the devolution of the inheritance; 

 2. if an heir, a subsequent heir or a legatee is charged with a legacy in favour of his brother or 

sister in the event that such a brother or sister is born. 

(2) If the person charged or the person provided for with regard to whom the event is to occur is a 

legal person, the period of thirty years applies. 

Section 2164 
Extension to accessories and claims to compensation 

(1) The legacy of a thing extends, in case of doubt, to the accessories existing at the time of the 

devolution of the inheritance. 

(2) If the testator has a claim to compensation for the reduction in value, as a result of damage to the 

thing after the legacy has been created, the legacy extends, in case of doubt, to this claim. 

Section 2165 
Charges 

(1) If an object belonging to the inheritance is bequeathed, the legatee may not, in case of doubt, 

demand the discharge of the rights with which the object is charged. If the testator is entitled to the 

discharge, then in case of doubt the legacy extends to this claim. 

(2) If a plot of land bequeathed is subject to a mortgage, land charge or annuity land charge to which 

the testator himself is entitled, it is to be inferred from the circumstances whether the mortgage, land 

charge or annuity land charge is to be deemed a bequeathed with the land. 
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Section 2166 
Charge with a mortgage 

(1) If a bequeathed plot of land that is part of the inheritance is charged with a mortgage for a debt of 

the testator, or for a debt which the testator is obliged to the debtor to settle, the legatee is, in case of 

doubt, obliged in relation to the heir to satisfy the creditor in good time to the extent that the debt is 

met by the value of the plot of land. The value is determined according to the date on which the 

ownership passes to the beneficiary; it is calculated by deducting the charges that have priority over 

the mortgage. 

(2) If a third party is obliged in relation to the testator to settle the debt, the obligation of the legatee 

exists, in case of doubt, only to the extent that the heir cannot require the third party to effect the 

discharge. 

(3) A mortgage of the kind described in section 1190 is not governed by these provisions. 

Section 2167 
Charge with a blanket mortgage 

If, in addition to the bequeathed plot of land, other plots of land belonging to the inheritance are 

encumbered with the mortgage, the obligation of the legatee specified in section 2166 is, in case of 

doubt, restricted to the part of the debt that corresponds to the value of the bequeathed plot of land in 

proportion to the value of all the plots of land. The value is calculated under section 2166 (1) sentence 

2. 

Section 2168 
Charge with a blanket land charge 

(1) If a blanket land charge or a blanket annuity land charge exists over more than one plot of land 

belonging to an inheritance and if one of these plots of land has been bequeathed, the beneficiary is, 

in case of doubt, obliged in relation to the heir to satisfy the creditor to the amount of the share of the 

land charge or the annuity land charge which is proportional to the value that the bequeathed plot of 

land has compared to the value of all of the plots of land. The value is calculated under section 2166 

(1) sentence 2. 

(2) Where, in addition to the bequeathed plot of land, a plot of land not belonging to the inheritance is 

encumbered with a blanket land charge or blanket annuity land charge, the provisions of section 2166 

(1) and of section 2167 apply with the necessary modifications, if at the time of the devolution of the 

inheritance the testator is obliged, in relation to the owner of the other plot of land, or a predecessor in 

title of the owner, to satisfy the creditor. 
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Section 2168a 
Application to ships, ships under construction and ship mortgages 

Section 2165 (2) and sections 2166 and 2167 apply with the necessary modifications to registered 

ships, ships under construction and to ship mortgages. 

Section 2169 
Legacy of foreign objects 

(1) The legacy of a specific object is ineffective to the extent that the object, at the time of the 

devolution of the inheritance, does not belong to the inheritance, unless the object is to be bequeathed 

to the person provided for even in the event that it does not belong to the inheritance. 

(2) If the testator only had the bequeathed thing in his possession, its possession is, in case of doubt, 

deemed to be bequeathed, unless it does not grant any legal advantage to the person provided for. 

(3) If the testator is entitled to a claim to the delivery of the bequeathed object or, if the object was 

destroyed or taken away from the testator after directions were given concerning the legacy, or to the 

reimbursement of its value, the claim is, in case of doubt, deemed to be bequeathed. 

(4) An object does not belong to the inheritance within the meaning of subsection (1), if the testator is 

obliged to sell it. 

Section 2170 
Legacy to be procured 

(1) If the legacy of an object which does not belong to the inheritance at the time of devolution is 

effective in accordance with section 2169 (1), the person charged must procure the object for the 

person provided for. 

(2) If the person charged is unable to procure the object, he must pay the value thereof. If the 

procurement is possible only at disproportionate costs, the person charged can release himself by 

paying the value. 

Section 2171 
Impossibility, statutory prohibition 

(1) A legacy that is directed at an act of performance that at the time of devolution is impossible for 

everyone or infringes a statutory prohibition existing at this time is ineffective. 

(2) The validity of the legacy is not precluded by the impossibility of performance, if the impossibility 

can be rectified and the legacy is to be bequeathed in the event that performance becomes possible. 

(3) Where a legacy which is impossible of performance is bequeathed subject to another condition 

precedent or to commence from a given date, the legacy is valid if the impossibility is rectified before 

the fulfilment of the condition or the arrival of the date. 
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Section 2172 
Combination, intermixture, mingling of the bequeathed thing 

(1) The delivery of a bequeathed thing is also deemed to be impossible if the thing is combined, 

intermixed or mingled with another thing in such a way that pursuant to sections 946 to 948 the 

ownership of the other thing extends to it, or co-ownership has arisen, or if it has been processed or 

transformed in such a manner that pursuant to section 950 the person who produced the new thing 

has become the owner. 

(2) Where the combination, intermixture or mingling is carried out by a person other than the testator 

and where the testator has acquired co-ownership in this way, co-ownership is, in case of doubt, 

deemed to be bequeathed; if the testator is entitled to a right to take away the combined thing, this 

right is, in case of doubt, deemed to be bequeathed. In the case of processing or transformation by a 

person other than the testator, the provision of section 2169 (3) remains applicable. 

Section 2173 
Claim as a legacy 

If the testator has bequeathed a claim due to him, then, if the claim is settled before the devolution of 

the inheritance, and if the object delivered is still in existence as part of the inheritance, it is to be 

presumed, in case of doubt, that this object is to be bequeathed to the person provided for. If the claim 

was for the payment of a sum of money, then in case of doubt the appropriate amount of money is 

deemed to be bequeathed, even if such a sum of money is not available in the inheritance. 

Section 2174 
Claim arising under a legacy 

A legacy creates a right for the person provided for to demand delivery of the bequeathed object from 

the person charged. 

Section 2175 
Restoration of extinguished legal relationships 

If the testator has bequeathed a claim that he has against the heir, or if he has bequeathed a right with 

which a thing or a right of the heir is charged, the legal relationships extinguished by the merger of a 

right and an obligation or of a right and a charge as a result of the devolution of the inheritance are 

deemed not to have been extinguished in relation to the legacy. 

Section 2176 
Devolution of the legacy 

The claim of the legatee comes into existence (devolution of the legacy) on the devolution of the 

inheritance, notwithstanding the right to disclaim the legacy. 
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Section 2177 
Devolution in the event of a condition or a time limit 

If a legacy has been created subject to a condition precedent or with the specification of a 

commencement date, and if the condition is satisfied or the date arrives only after the devolution of the 

inheritance, the devolution of the legacy occurs on the satisfaction of the condition or on the arrival of 

the date. 

Section 2178 
Devolution in the event of a person provided for not yet conceived or determined 

If a person provided for has not yet been conceived at the time of the devolution of the inheritance, or 

if his identity is to be established by an event occurring only after the devolution of the inheritance, the 

devolution of the legacy occurs on the date of birth in the former case, on the occurrence of the event 

in the latter case. 

Section 2179 
Period of suspense 

For the time between the devolution of the inheritance and the devolution of the legacy, the cases set 

out in sections 2177 and 2178 are governed by the provisions applying to a case where an act of 

performance is owed subject to a condition precedent. 

Section 2180 
Acceptance and disclaimer 

(1) The legatee can no longer disclaim the legacy after he has accepted it. 

(2) The acceptance and the disclaimer of the legacy are made by declaration to the person charged. 

The declaration may be made only after the devolution of the inheritance; it is ineffective if it is made 

subject to a condition or a stipulation as to time. 

(3) The provisions of section 1950, section 1952 (1) and (3) and section 1953 (1) and (2), governing 

the acceptance or disclaimer of an inheritance, apply with the necessary modifications. 

Section 2181 
Discretionary due date 

If the time to execute the legacy is left to the free discretion of the person charged therewith, then in 

case of doubt performance becomes due on the death of the person charged. 
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Section 2182 
Warranty for legal defects 

(1) If a thing specified only by class is bequeathed, the person charged has the same obligations as a 

seller under the provisions set out in section 433 (1) sentence 1 and sections 436, 452 and 453. He 

must procure the thing for the legatee free of legal defects within the meaning of section 435. Section 

444 applies with the necessary modifications. 

(2) In case of doubt, the same applies if a particular object which does not belong to the inheritance is 

bequeathed, notwithstanding the limitation of liability following from section 2170. 

(3) If a plot of land is the object of the legacy, then in case of doubt the person charged therewith is 

not responsible for the freedom of the plot of land from easements, restricted personal easements and 

charges on land. 

Section 2183 
Warranty for material defects 

Where a thing specified only by class is bequeathed, then if the thing delivered is defective, the 

legatee may demand that he be given a thing free from defects instead of the defective thing. If the 

person charged has fraudulently concealed a material defect, the legatee may demand damages for 

nonperformance in lieu of delivery of a thing free from defects. The provisions governing the warranty 

for defects in a thing sold apply with the necessary modifications to these claims. 

Section 2184 
Fruits and emoluments 

If a particular object belonging to the inheritance is bequeathed, the person charged is also to deliver 

to the legatee the fruits taken after the devolution of the legacy and whatever else he has acquired by 

reason of the bequeathed right. The person charged is not obliged to make compensation for 

emoluments that are not part of the fruits. 

Section 2185 
Reimbursement of outlays and expenses 

If a specific thing belonging to the inheritance is bequeathed, the person charged may demand 

compensation under the provisions that govern the relationship between the possessor and the owner 

for the outlays made on the thing after the devolution of the inheritance and for expenses he incurred 

after the devolution of the inheritance to pay the charges on the thing. 

Section 2186 
Due date of sublegacy or testamentary burden 

If a legatee is charged with a legacy or a testamentary burden, he is not obliged to perform the legacy 

or testamentary burden until he is entitled to demand the performance of the legacy bequeathed to 

him. 
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Section 2187 
Liability of the main legatee 

(1) A legatee who is charged with a legacy or a testamentary burden may refuse to perform the legacy 

bequeathed to him even after it has been accepted to the extent that whatever he has received from 

the legacy is insufficient for performance. 

(2) If, under section 2161, another person takes the place of the charged legatee, this person does not 

have greater liability than the legatee would have. 

(3) The provisions of section 1992, governing the liability of the heir, apply with the necessary 

modifications. 

Section 2188 
Reduction of the charges 

If the performance due to a legatee is reduced on the basis of the limitation of the liability of the heir, 

on the basis of a claim to a compulsory share or under section 2187, the legatee may, unless it is to 

be assumed that the testator intended otherwise, reduce the charges imposed on him in the same 

proportion. 

Section 2189 
Directions concerning priority 

To provide for the situation where the legacies and testamentary burdens imposed on the heir or a 

legatee are reduced by reason of the limitation of the liability of the heir, as a result of a claim to a 

compulsory share, or under sections 2187 and 2188, the testator may direct by disposition mortis 

causa that a legacy or a testamentary burden is to have priority over the other charges. 

Section 2190 
Substitute legatee 

If the testator has bequeathed the object of the legacy to another in the case where the original person 

provided for does not acquire it, the provisions of section 2097 to 2099, governing appointment of a 

substitute heir, apply with the necessary modifications. 

Section 2191 
Subsequent legatee 

(1) Where a testator bestows a bequeathed object on a third party at a particular time or upon an 

event occurring after the devolution of the legacy, the first legatee is deemed to be charged. 

(2) The provisions of sections 2102, 2106 (1), 2107 and of section 2110 (1), governing the 

appointment of a subsequent heir, apply to the legacy with the necessary modifications. 
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Title 5 

Testamentary burden 

Section 2192 
Applicable provisions 

A testamentary burden is governed, with the necessary modifications, by the provisions set out in 

sections 2065, 2147, 2148, 2154 to 2156, 2161, 2171 and 2181 that apply to testamentary gifts. 

Section 2193 
Appointment of the beneficiary, period for fulfilment 

(1) The testator, upon making a testamentary burden whose purpose of which he has specified, can 

leave it to the person charged or to a third party to determine the person to whom performance is to be 

rendered. 

(2) Where the person charged has the right of determination, and where he has been ordered by a 

final judgment to fulfil the testamentary burden, the plaintiff may specify a reasonable period of time for 

him to fulfil the testamentary burden; after the expiry of the period of time the plaintiff is entitled to 

make the determination if the fulfilment is not effected in good time. 

(3) If a third party has the right of determination, it is exercised by declaration to the person charged. If 

the third person is unable to make such a determination, the right of determination passes to the 

person charged. The provision under section 2151 (3) sentence 2 applies with the necessary 

modifications; those concerned within the meaning of this provision include the person charged and 

those entitled to demand the fulfilment of the testamentary burden. 

Section 2194 
Claim for fulfilment 

The fulfilment of a testamentary burden may be demanded by an heir, a co-heir and any person who 

would directly benefit from the end of the involvement of the person initially charged with the 

testamentary burden. If the fulfilment is in the public interest, the public authority responsible may also 

demand fulfilment. 

Section 2195 
Relationship between testamentary burden and gift 

The ineffectiveness of a testamentary burden results in the ineffectiveness of the gift made under the 

testamentary burden only if it is to be presumed that the testator would not have made the gift without 

the testamentary burden. 
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Section 2196 
Impossibility of fulfilment 

(1) Where the fulfilment of a testamentary burden becomes impossible as a result of a circumstance 

for which the person charged is responsible, the person who would benefit directly if the person initially 

charged ceases to be involved may, in accordance with the provisions on the return of unjust 

enrichment, demand the delivery of the gift to the extent that this gift should have been used to fulfil 

the testamentary burden. 

(2) The same applies if the person charged has been ordered by a final and absolute judgment to fulfil 

a testamentary burden which cannot be executed by a third person and the admissible enforcement 

measures have been applied to him without success. 

Title 6 

Executor 

Section 2197 
Appointment of an executor 

(1) A testator may appoint one or more executors by will. 

(2) The testator may appoint another executor to provide for the event that the appointed testator 

ceases to be an executor before or after acceptance of the office. 

Section 2198 
Determination of the executor by a third person 

(1) The testator may leave the determination of the person to act as executor to a third party. The 

determination is made by declaration to the probate court; the declaration must be submitted in 

officially certified form. 

(2) The right of determination of the third party is extinguished on the expiry of a period specified for 

him by the probate court upon application by one of the persons concerned. 

Section 2199 
Appointment of co-executor or successor 

(1) The testator may authorise the executor to appoint one or more co-executors. 

(2) The testator may authorise the executor to appoint a successor. 

(3) The appointment is made in accordance with section 2198 (1) sentence 2. 

Section 2200 
Appointment by the probate court 

(1) If the testator, in the will, has requested the probate court to appoint an executor, the probate court 

may make the appointment. 

(2) The probate court should, before making this appointment, hear the persons concerned if this can 

be done without any significant delay and without disproportionate costs. 
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Section 2201 
Ineffectiveness of the appointment 

The appointment of the executor is ineffective if, at the time when he is to enter upon office, he is 

incapable of contracting or has limited capacity to contract or has been given a custodian to attend to 

his property affairs under section 1896. 

Section 2202 
Acceptance and refusal of office 

(1) The office of the executor begins at the time when the appointed person accepts the office. 

(2) The acceptance and the refusal of the office is made by declaration to the probate court. The 

declaration may be made only after the devolution of the inheritance; it is ineffective if it is made 

subject to a condition or a stipulation as to time. 

(3) The probate court may, on application by one of the persons concerned, specify a period for the 

person appointed to declare whether or not he will accept the office. On the expiry of the period the 

office is deemed to have been refused unless the acceptance thereof is declared before then. 

Section 2203 
Task of the executor 

The executor must execute the testamentary dispositions of the testator. 

Section 2204 
Partitioning of the estate between co-heirs 

(1) The executor must, if there is more than one heir, effect a partitioning of the estate among them in 

accordance with sections 2042 to 2056. 

(2) The executor must hear the heirs on the scheme of partitioning prior to the execution thereof. 

Section 2205 
Administration of the estate, power of disposal 

The executor must administer the estate. In particular, he is entitled to take possession of the estate 

and to dispose of the objects of the estate. He is entitled to make gratuitous dispositions only to the 

extent that they are made to discharge a moral obligation or from consideration for common decency. 

Section 2206 
Incurring obligations 

(1) An executor is entitled to incur obligations on behalf of the estate to the extent that it is necessary 

to incur them for the proper administration thereof. If the executor is entitled to dispose of an object of 

the estate, he may also incur an obligation on account of the estate. 

(2) The heir is obliged to grant his consent to the incurring of such obligations, notwithstanding his 

right to assert the limitation of his liability for the obligations of the estate. 
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Section 2207 
Extended authority 

The testator may direct that the executor is not to be restricted in incurring obligations on account of 

the estate. Even in such a case, the executor is entitled to make a promise of donation only in 

compliance with section 2205 sentence 3. 

Section 2208 
Limitation of the rights of the executor, execution by the heir 

(1) The executor does not have the rights specified in sections 2203 to 2206 to the extent that it is to 

be presumed that the testator did not intend that he should have them. If only individual objects of the 

estate are subject to the administration of the executor, he is entitled to the powers specified in section 

2205 sentence 2 only in respect of these objects. 

(2) If the executor is not required to execute the dispositions of the testator himself, he may demand 

execution from the heir, unless it is to be assumed that the testator intended otherwise. 

Section 2209 
Permanent execution 

The testator may entrust an executor with the administration of the estate without assigning to him any 

tasks other than those of the administration; he may also direct that the executor is to continue the 

administration after the completion of any other tasks assigned to him. In case of doubt, it is to be 

presumed that such an executor has been granted the authorisation set out in section 2207. 

Section 2210 
Thirty-year period for permanent execution 

A direction made under section 2209 becomes ineffective if thirty years have passed since the 

devolution of the inheritance. The testator may, however, direct that the administration is to continue 

until the death of the heir or of the executor, or until the occurrence of another event in the person of 

one or other of them. The provision of section 2163 (2) applies with the necessary modifications. 

Section 2211 
Limitation on dispositions of the heir 

(1) The heir may not dispose of an object of the estate subject to the administration of the executor. 

(2) The provisions in favour of those who derive rights from an unauthorised person apply with the 

necessary modifications. 

Section 2212 
Assertion in court of the rights subject to the execution of the will 

A right subject to the administration of the executor may be asserted only by the executor in court. 
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Section 2213 
Assertion in court of claims against the estate 

(1) A claim that is directed against the estate may be asserted in court both against the heir and 

against the executor. If the executor is not entitled to administer the estate, the claim may be asserted 

only against the heir. A claim to a compulsory share may be asserted only against the heir, even if the 

executor is entitled to administer the estate. 

(2) The provision set out in section 1958 does not apply to the executor. 

(3) A creditor of the estate who asserts his claim against the heir may also assert his claim against the 

executor to the extent that the latter is required to permit execution against the objects of the estate 

subject to his administration. 

Section 2214 
Creditors of the heir 

Creditors of the heir who are not creditors of the estate may not have recourse to the objects of the 

estate subject to the administration of the executor. 

Section 2215 
Inventory of the estate 

(1) The executor must provide to the heir an inventory of the objects of the estate subject to his 

administration, and of any known obligations of the estate, without undue delay after the acceptance 

of the office, and render any other assistance required to take an inventory. 

(2) The inventory must show the date on which the inventory was taken and bear the signature of the 

executor; upon demand, the executor must have his signature officially certified. 

(3) The heir may demand that he be asked to take part in taking the inventory. 

(4) The executor is entitled and, at the demand of the heir, is obliged to have the inventory taken by 

the competent public authority or by a competent official or notary. 

(5) The costs of taking the inventory and the official certification are charged to the estate. 

Section 2216 
Proper administration of the estate, compliance with directions 

(1) The executor is obliged to administer the estate in a proper manner. 

(2) Directions for the administration that the testator has given by testamentary disposition are to be 

complied with by the executor. Upon application by the executor or by any other party concerned, they 

may, however, be cancelled by the probate court if compliance with them would substantially 

endanger the estate. The court should, as far as possible, hear the persons concerned prior to making 

a decision. 
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Section 2217 
Transfer of objects of the estate 

(1) The executor must, upon demand, transfer to the heir for his free disposal any objects of the estate 

which the executor evidently does not require to perform his duties. Upon this transfer, his right to 

administer these objects is extinguished. 

(2) The executor may not refuse to transfer the objects by reason of any obligations of the estate 

which are not based on a legacy or a testamentary burden, or by reason of any legacies or 

testamentary burdens that are subject to a condition or due on a specific date, if the heir provides 

security for the discharge of the obligations or for the fulfilment of the legacies or testamentary 

burdens. 

Section 2218 
Legal relationship to the heir; rendering of accounts 

(1) The legal relationship between the executor and the heir is governed, with the necessary 

modifications, by the provisions of sections 664, 666 to 668, 670, of section 673 sentence 2 and 

section 674 applying to a mandate. 

(2) If the administration lasts for longer, the heir may demand that an account be rendered every year. 

Section 2219 
Liability of the executor 

(1) Where the executor commits a breach of the duties imposed upon him, he is, if he is at fault, 

responsible to the heir and, to the extent that a legacy is to be fulfilled, also to the legatee for the 

damage arising therefrom. 

(2) If there is more than one executor who is at fault, they are liable as joint and several debtors. 

Section 2220 
Mandatory law 

The testator may not release the executor from the duties imposed upon him by sections 2215, 2216, 

2218 and 2219. 

Section 2221 
Remuneration of the executor 

The executor may demand reasonable remuneration to perform the duties of his office, unless the 

testator has provided otherwise. 

Section 2222 
Executor for the subsequent heir 

The testator may also appoint an executor for the purpose of exercising the rights and performing the 

duties of a subsequent heir until the occurrence of the directed subsequent succession. 
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Section 2223 
Executor of a legacy 

The testator may also appoint an executor for the purpose of this person ensuring the execution of the 

charges imposed on a legatee. 

Section 2224 
More than one executor 

(1) More than one executor perform the duties of the office jointly; in the case of a difference in 

opinion, the probate court decides. If one of them ceases to be involved, the other executors are to 

perform the duties of the office alone. The testator may give different directions. 

(2) Each executor is entitled, without the approval of the other executors, to take any measures that 

are necessary to preserve an object of the estate that is subject to their joint administration. 

Section 2225 
Expiry of the office of the executor 

The office of the executor expires if he dies or if an event occurs which would render his appointment 

under section 2201 ineffective. 

Section 2226 
Notice of termination by the executor 

The executor may give notice of termination of the office at any time. Notice is given by declaration to 

the probate court. The provision of section 671 (2) and (3) applies with the necessary modifications. 

Section 2227 
Dismissal of the executor 

The probate court may, upon the application of one of the persons concerned, dismiss the executor if 

a compelling reason exists; a compelling reason is, in particular, a gross breach of duty, or his 

incapacity to effect proper management. 

Section 2228 
Inspection of records 

The probate court must permit any person who credibly establishes a legal interest to inspect the 

declarations made in accordance with section 2198 (1) sentence 2, section 2199 (3), section 2202 (2) 

and section 2226 sentence 2. 
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Title 7 

The making and revocation of a will 

Section 2229 
Testamentary capacity of minors, lack of testamentary capacity 

(1) A minor may make a will only once he has attained his sixteenth year of age. 

(2) The minor does not need the consent of his legal representative to make a will. 

(3) (repealed) 

(4) A person who is incapable of realising the importance of a declaration of intent made by him and of 

acting in accordance with this realisation on account of pathological mental disturbance, mental 

deficiency or derangement of the senses may not make a will. 

Section 2230 

(repealed) 

Section 2231 
Regular wills 

A will may be made in a regular form 

 1. by declaration to a notary, 

 2. by a declaration made by the testator in accordance with section 2247. 

Section 2232 
Public will 

A will made by declaration to a notary is made by the testator declaring his last will to the notary or 

handing the notary a document with the statement that the document contains his last will. The 

testator may hand over the document either unsealed or sealed; it is not required to be written by him. 

Section 2233 
Special cases 

(1) If the testator is a minor, he may make a will only by oral declaration to a notary or by handing over 

an unsealed document. 

(2) If the testator is, according to his own statement or in the firm opinion of the notary, incapable of 

reading text, he may make the will only by making a declaration to the notary. 

Sections 2234 - 2246 

(repealed) 
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Section 2247 
Holographic will 

(1) The testator may make a will by a declaration written and signed in his own hand. 

(2) The testator should state in the declaration the time when (day, month and year) and the place 

where he wrote it down. 

(3) The signature should contain the first name and the last name of the testator. If the testator signs in 

another manner and this signature suffices to establish the identity of the testator and the seriousness 

of his declaration, such a signature does not invalidate the will. 

(4) A person who is a minor or is incapable of reading text may not make a will in accordance with the 

provisions above. 

(5) Where a will made under subsection (1) does not contain any information about the time when it 

was made and where this causes doubts about its validity, the will is to be deemed to be valid only if 

the necessary ascertainments about the time when it was made can be established in some other 

manner. The same applies with the necessary modifications to a will that does not contain any 

information about the place where it was made. 

Section 2248 
Custody of a holographic will 

A will made in accordance with section 2247 is to be taken into special official custody upon demand 

by the testator . 
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Section 2249 
Emergency will made before the mayor 

(1) If it is feared that the testator will die sooner than it is possible to make a will before a notary, he 

may make the will by means of a record drawn up by the mayor of the municipality where he resides. 

The mayor must call in two witnesses for the authentication. A person who is provided for or appointed 

as an executor in the will to be recorded may not be called as a witness; the provisions of sections 7 

and 27 of the Notarial Recording Act [Beurkundungsgesetz] apply with the necessary modifications. 

The making of the will is governed by the provisions of sections 2232 and 2233 as well as the 

provisions of sections 2, 4, 5 (1), sections 6 to 10, 11 (1) sentence 2, (2), section 13 (1) and (3), 

sections 16, 17, 23, 24, 26 (1) no. 3, 4, (2), and sections 27, 28, 30, 32, 34 and 35 of the Notarial 

Recording Act [Beurkundungsgesetz]; the mayor takes the place of the notary. The record must also 

be signed by the witnesses. If the testator, according to his own statement or in the firm opinion of the 

mayor, is incapable of signing his name, the signature of the testator is replaced by this statement or 

firm opinion being included in the record. 

(2) The fear that it will no longer be possible to make a will before a notary should be stated in the 

record. The validity of the will is not affected if the fear was unfounded. 

(3) The mayor should draw the attention of the testator to the fact that the will becomes invalid if the 

testator survives the expiry of the period provided by section 2252 (1) and (2). He should state in the 

record that this notification has been given.(repealed) 

(4) (repealed) 

(5) The will may also be made before a person who is appointed under the provisions of statute to 

represent the mayor. The representative should state in the record the basis of his power of agency. 

(6) If formal errors were made when drafting the record concerning the making of the will as provided 

for in the above subsections, but it can nevertheless be assumed with certainty that the will contains a 

reliable rendering of the testator’s declaration, then the procedural error does not detract from the 

effectiveness of the recording. 
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Section 2250 
Emergency will before three witnesses 

(1) A person who is staying in a place which, as a result of extraordinary circumstances, is blocked off 

in such a way that making a will before a notary is not possible or extremely difficult, may make the will 

in the form specified by section 2249 or by oral declaration before three witnesses. 

(2) A person who is in such imminent mortal danger that it is probable that even making a will in 

accordance with section 2249 is no longer possible may make the will by oral declaration before three 

witnesses. 

(3) If the will is made by oral declaration before three witnesses, a record to this effect must be made. 

The witnesses are governed by the provisions of section 6 (1) nos. 1 to 3, sections 7 and 26 (2) nos. 2 

to 5 and section 27 of the Notarial Recording Act [Beurkundungsgesetz] with the necessary 

modifications, and the record is governed by the provisions of sections 8 to 10, 11 (1) sentence 2, (2), 

section 13 (1), (3) sentence 1, sections 23 and 28 of the Notarial Recording Act [Beurkundungsgesetz] 

as well as the provisions of section 2249 (1) sentences 5 and 6, (2) and (6) with the necessary 

modifications. The record may be made in another language apart from German. The testator and the 

witnesses must be sufficiently familiar with the language of the record. This should be stated in the 

record if it is written in a language other than German. 

Section 2251 
Emergency will made at sea 

A person who during a sea voyage is on board a German ship beyond a domestic port may make a 

will by oral declaration before three witnesses in accordance with section 2250 (3). 

Section 2252 
Period of validity of emergency wills 

(1) A will made in accordance with section 2249, section 2250 or section 2251 is deemed not to have 

been made if three months have passed since it was made and the testator is still alive. 

(2) The beginning and the running of the period are suspended for as long as the testator is incapable 

of making a will before a notary. 

(3) If, in the case provided for by section 2251, the testator sets off on a new sea voyage before the 

expiry of the period, the period is interrupted with the effect that at the end of the new voyage the 

entire period starts to run from the beginning. 

(4) Where after the expiry of the period the testator is declared dead, or where the time of his death is 

established in accordance with the provisions of the Missing Persons Act [Verschollenheitsgesetz], the 

will remains effective if the period had not yet ended at the time when, according to available 

information, the testator was still alive. 
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Section 2253 
Revocation of the will 

The testator may revoke a will and also an individual disposition contained in a will at any time. 

Section 2254 
Revocation by will 

The revocation is made by will. 

Section 2255 
Revocation by destruction or changes 

A will may also be revoked by the testator, with the intention of revocation, destroying the 

testamentary instrument or making changes to it that customarily express the intention to revoke a 

written declaration of intent. If the testator has destroyed the testamentary instrument or changed it in 

the manner described, it is presumed that he intended the revocation of the will. 

Section 2256 
Revocation by the withdrawal of the will from official custody 

(1) A will made before a notary, or in accordance with section 2249, is deemed to have been revoked 

if the document taken into special official custody is returned to the testator. The office returning the 

document should inform the testator of the consequence of the return stated in sentence 1, note this 

on the document and place on record that both these things have been done. 

(2) The testator may demand the return of the will at any time. The will may only be returned to the 

testator personally. 

(3) The provisions of subsection (2) also govern a will deposited in accordance with section 2248; the 

return does not affect the effectiveness of the will. 

Section 2257 
Revocation of the revocation 

If the revocation by will of a testamentary disposition is revoked, the disposition is, in case of doubt, 

effective as if it had not been revoked. 

Section 2258 
Revocation by a later will 

(1) The making of a will revokes an earlier will to the extent that the later will is at variance with the 

former. 

(2) If the later will is revoked, the earlier will is, in case of doubt, effective in the same way as if it had 

not been revoked. 

Section 2258a 

(repealed) 

Section 2258b 

(repealed) 
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Section 2259 
Obligation to deliver 

(1) A person who is in possession of a will which has not been placed in special official custody is 

obliged to deliver it to the probate court without undue delay after he has obtained knowledge of the 

death of the testator. 

(2) If a will is in the official custody of a public authority other than a court, it must be delivered to the 

probate court after the death of the testator. The probate court must arrange for its delivery once it has 

obtained knowledge of the will. 

Section 2260 

(repealed) 

Section 2261 

(repealed) 

Section 2262 

(repealed) 

Section 2263 
Voidness of a prohibition on opening the will 

A direction given by the testator prohibiting his will against being opened immediately after his death is 

void. 

Section 2263a 
Opening period for wills 

If a will has been in official custody for more than thirty years, the depository must, as far as 

practicable, make inquiries of its own motion as to whether the testator is still alive. If the inquiries do 

not lead to the finding that the testator is still alive, the will is to be opened. The provisions of sections 

2260 to 2262 apply with the necessary modifications. 

Section 2264 

(repealed) 
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Title 8 

Joint will 

Section 2265 
Joint will made by spouses 

A joint will may be made only by spouses. 

Section 2266 
Joint emergency will 

A joint will may be made in accordance with sections 2249 and 2250, even if the requirements set out 

there are satisfied by only one of the spouses. 

Section 2267 
Joint holographic will 

To make a joint will in accordance with section 2247, it suffices if one of the spouses makes a will in 

the manner provided there, and the other spouse co-signs the joint declaration in his own hand. The 

co-signing spouse should thereby state the time (day, month and year) and the place at which his 

signature was affixed. 

Section 2268 
Effect of nullity or dissolution of marriage 

(1) A joint will is ineffective in its entirety in the cases set out in section 2077. 

(2) If the marriage is dissolved before the death of one of the spouses, or if the requirements of section 

2077 (1) sentence 2 or 3 are fulfilled, the dispositions remain effective to the extent that it is to be 

assumed that they would also have been made for this case. 

Section 2269 
Reciprocal appointment 

(1) If the spouses have specified in a joint will, by which they reciprocally appointed each other heir, 

that after the death of the survivor the estate of both is to pass to a third party, then it is to be 

assumed, in case of doubt, that the third party has been appointed the heir, for the whole estate, of the 

spouse to die later. 

(2) If in such a joint will the spouses have directed that a legacy be given that is to be performed after 

the death of the survivor, it is to be assumed, in case of doubt, that the legacy is not to pass to the 

person provided for until the death of the survivor. 
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Section 2270 
Reciprocal dispositions 

(1) If the spouses have made dispositions in a joint will of which it is to be assumed that the disposition 

of one spouse would not have been made without the disposition of the other, the voidness or 

revocation of one of the dispositions results in the ineffectiveness of the other. 

(2) Such a relationship of the dispositions to one another is, in case of doubt, to be presumed if the 

spouses mutually provide for each other in the will, or if one spouse makes a testamentary gift to the 

other and for the event of the survival of the beneficiary a disposition is made in favour of a person 

who is related to the other spouse or is close to him in another way. 

(3) Dispositions other than appointments of heirs, legacies or testamentary burdens are not governed 

by the provision set out in subsection (1). 

Section 2271 
Revocation of reciprocal dispositions 

(1) The revocation of a disposition which is related to a disposition of the other spouse in the way 

described in section 2270 is to be effected during the lifetimes of the spouses in accordance with the 

provision of section 2296 governing withdrawal from a contract of inheritance. A spouse may not, 

during the lifetime of the other, make a new disposition mortis causa unilaterally revoking his original 

disposition. 

(2) The right of revocation expires on the death of the other spouse; the survivor may, however, 

revoke his disposition if he disclaims the testamentary gift made to him. Even after the acceptance of 

the testamentary gift, the survivor is entitled to revoke in accordance with section 2294 and section 

2336. 

(3) If a testamentary gift has been given to a descendant of both spouses or of one of the spouses 

who is entitled to compulsory share, the provision of section 2289 (2) applies with the necessary 

modifications. 

Section 2272 
Withdrawal from official custody 

A joint will may be withdrawn under section 2256 only by both spouses. 

Section 2273 

(repealed) 
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Division 4 

Contract of inheritance 

Section 2274 
Entering into contract in person 

The testator can enter into a contract of inheritance only in person. 

Section 2275 
Requirements 

(1) A person can only enter into a contract of inheritance as testator if he has unlimited capacity to 

contract. 

(2) A spouse may enter into a contract of inheritance, as testator, with his spouse, even if he has 

limited capacity to contract. In such a case, he requires the approval of his legal representative; if the 

legal representative is a guardian, the ratification of the family court is also required. 

(3) The provisions of subsection (2) apply with the necessary modifications to engaged persons, 

including engaged persons in the meaning of the Civil Partnership Act [Lebenspartnerschaftsgesetz]. 

Section 2276 
Form 

(1) A contract of inheritance may be made only by being recorded by a notary in the simultaneous 

presence of both parties. The provisions of section 2231 no. 1 and sections 2232 and 2233 are 

applicable; what applies for a testator under these provisions also applies to each of the parties to the 

contract. 

(2) For a contract of inheritance between spouses or between engaged persons that is joined with a 

marriage contract in the same document, the form prescribed for a contract of marriage suffices. 

Section 2277 

(repealed) 

Section 2278 
Permissible contractual dispositions 

(1) In a contract of inheritance, each of the parties to the contract may make contractual dispositions 

mortis causa. 

(2) Dispositions other than appointments of heirs, legacies and testamentary burdens may not be 

made contractually. 
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Section 2279 
Contractual gifts and burdens, application of section 2077 

(1) Contractual gifts and contractual burdens are governed by the provisions applying to testamentary 

gifts and testamentary burdens with the necessary modifications. 

(2) The provision of section 2077 also applies to a contract of inheritance between spouses, civil 

partners or engaged persons (including engaged persons in the meaning of the Civil Partnership Act 

[Lebenspartnerschaftsgesetz]) to the extent that a third party is provided for. 

Section 2280 
Application of section 2269 

If spouses or civil partners have provided in a contract of inheritance by which they mutually appoint 

each other heirs that the estate of both is to pass to a third party after the death of the survivor, or 

have made a legacy that is to be performed after the death of the survivor, the provision under section 

2269 applies with the necessary modifications. 

Section 2281 
Avoidance by the testator 

(1) A contract of inheritance may also be avoided by the testator on the basis of sections 2078 and 

2079; for avoidance on the basis of section 2079 it is necessary that the person entitled to a 

compulsory share is alive at the time of the avoidance. 

(2) If, after the death of the other party to the contract, a disposition made in favour of a third party is to 

be avoided, the avoidance must be declared to the probate court. The probate court should 

communicate the declaration to the third party. 

Section 2282 
Representation, form of the avoidance 

(1) The avoidance may not be effected by an agent of the testator. If the testator has limited capacity 

to contract, he does not require the approval of his legal representative for avoidance. 

(2) If a testator is incapable of contracting, his legal representative may avoid a contract of inheritance 

for him; if the testator is under parental custody or guardianship, the approval of the family court is 

necessary, if the legal representative is a custodian, that of the custodianship court. 

(3) A declaration of avoidance must be recorded by a notary. 

Section 2283 
Period of avoidance 

(1) Avoidance may be effected by a testator only within a period of one year. 

(2) In the case of avoidance for duress, the period begins on the date on which the position of 

constraint ceases, and in the other cases on the date on which the testator obtains knowledge of the 

ground for avoidance. The provisions of sections 206 and 210, governing limitation, apply with the 

necessary modifications to the running of the period. 
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(3) If, in the case set out in section 2282 (2), the legal representative did not avoid the contract of 

inheritance in good time, the testator himself may, after his incapacity to contract has ceased, avoid 

his contract of inheritance in the same way as if he had been without a legal representative. 

Section 2284 
Confirmation 

The confirmation of a voidable contract of inheritance may be effected only by the testator personally. 

If the testator has limited capacity to contract, confirmation is excluded. 

Section 2285 
Avoidance by third parties 

The persons specified in section 2080 may no longer avoid a contract of inheritance on the basis of 

sections 2078 and 2079 if the right of avoidance of the testator is extinguished at the time of the 

devolution of the inheritance. 

Section 2286 
Dispositions inter vivos 

A contract of inheritance does not restrict the right of the testator to dispose of his property by 

transaction inter vivos. 

Section 2287 
Gifts adversely affecting the contractual heir 

(1) If the testator has made a gift with the intention of adversely affecting his contractual heir, the 

contractual heir may, after the inheritance has devolved upon him, demand from the receiver the 

return of the gift in accordance with the provisions relating to the return of unjust enrichment. 

(2) The claim becomes statute-barred three years after the devolution of the inheritance. 

Section 2288 
Prejudice to the legatee 

(1) If the testator has destroyed, removed or damaged the object of a contractual legacy with the 

intention of adversely affecting the person provided for, then, to the extent that the heir is thereby 

rendered incapable of performing the legacy, the value of the object replaces the object. 

(2) If the testator has disposed of or created a charge on the object with the intention of adversely 

affecting the person provided for, the heir is obliged to procure the object or to remove the charge for 

the person provided for; the provision set out in section 2170 (2) applies with the necessary 

modifications to this obligation. If the disposal or charge is made by way of gift, the person provided for 

has, to the extent that he may not demand compensation from the heir, the claim specified in section 

2287 against the receiver of the gift. 

Section 2289 
Effect of the contract of inheritance on testamentary dispositions; application of section 2338 



Service provided by the Federal Ministry of Justice 
 in corporation with juris GmbH – www.juris.de 

 

Page 582 of 605 

(1) A prior testamentary disposition by the testator is cancelled by a contract of inheritance to the 

extent that it would adversely affect the right of a person provided for under the contract. A later 

disposition mortis causa is, notwithstanding the provision of section 2297, ineffective to the same 

extent. 

(2) If the person provided for is a descendant of the testator who is entitled to a compulsory share, the 

testator may, by a later testamentary disposition, give the directions permitted by section 2338. 

Section 2290 
Cancellation by contract 

(1) A contract of inheritance or an individual contractual disposition may be cancelled by contract 

between the persons who entered into the contract of inheritance. Cancellation may no longer be 

effected after the death of either of these persons. 

(2) The testator may enter into the contract only personally. If he has limited capacity to contract, he 

does not require the approval of his legal representative. 

(3) If the other party is under guardianship, the approval of the family court is necessary. The same 

applies if he is subject to parental custody, unless the contract is entered into between spouses or 

between engaged persons, including engaged persons within the meaning of the Civil Partnership Act 

[Lebenspartnerschaftsgesetz]. If the cancellation falls under the area of responsibilities of a custodian, 

the approval of the custodianship court is necessary. 

(4) The contract must be in the form prescribed for the contract of inheritance in section 2276. 

Section 2291 
Cancellation by will 

(1) A contractual disposition by which a legacy or a testamentary burden is directed may be cancelled 

by the testator by will. For the effectiveness of the cancellation, the approval of the other party to the 

contract is necessary; the provision of section 2290 (3) applies. 

(2) The declaration of approval must be notarially recorded; the approval is irrevocable. 

Section 2292 
Cancellation by joint will 

A contract of inheritance entered into between spouses or civil partners may also be cancelled by a 

joint will of the spouses or of the civil partners; the provision of section 2290 (3) applies. 

Section 2293 
Withdrawal in the event of reservation 

The testator may withdraw from his contract of inheritance if he has reserved the right to do so in the 

contract. 
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Section 2294 
Withdrawal in the event of the misconduct of the person provided for 

The testator may withdraw from a contractual disposition where the person provided for is at fault for 

misconduct that entitles the testator to deprive him of his compulsory share, or, where the person 

provided for is not one of those entitled to a compulsory share, would entitle the testator to deprive the 

person provided for of his compulsory share if he were a descendant of the testator. 

Section 2295 
Withdrawal in the event of the extinction of a mutual obligation 

The testator may withdraw from a contractual disposition, if the disposition is made in consideration of 

a contractual obligation of the person provided for to make periodic payments to the testator during the 

lifetime of the latter, in particular to provide support, and the obligation is cancelled before the death of 

the testator. 

Section 2296 
Representation, form of withdrawal 

(1) The withdrawal may not be made by means of an agent. If the testator has limited capacity to 

contract, he does not require the approval of his legal representative. 

(2) The withdrawal is effected by declaration to the other party to the contract. The declaration requires 

notarial recording. 

Section 2297 
Withdrawal by will 

To the extent that the testator is entitled to withdraw, he may cancel the contractual disposition by will 

after the death of the other party to the contract. In the cases set out in section 2294, the provision of 

section 2336 (2) to (4) applies with the necessary modifications. 

Section 2298 
Mutual contract of inheritance 

(1) If both parties have made contractual dispositions in a contract of inheritance, the voidness of one 

of these dispositions results in the ineffectiveness of the whole contract. 

(2) If withdrawal is reserved in such a contract, the whole contract is cancelled by the withdrawal of 

one of the parties to the contract. The right of withdrawal expires on the death of the other party to the 

contract. The surviving party may, however, if he disclaims the gift made to him by the contract, revoke 

his disposition by will.  

(3) The provisions of subsection (1) and subsection (2) sentences 1 and 2 are not applicable if it is to 

be assumed that the parties intended otherwise. 
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Section 2299 
Unilateral dispositions 

(1) Either of the parties to the contract may, in the contract of inheritance, unilaterally make any 

disposition that may be made by will. 

(2) For a disposition of this kind the same applies as if it had been made by will. The disposition may 

also be cancelled in a contract by which a contractual disposition is cancelled. 

(3) If the contract of inheritance is cancelled by the exercise of the right of withdrawal or by contract, 

the disposition ceases to be effective, unless it is to be assumed that the testator intended otherwise. 

Section 2300 
Application of sections 2259 and 2263; removal from official or notarial custody 

(1) Sections 2259 and 2263 apply with the necessary modifications to a contract of inheritance. 

(2) A contract of inheritance which contains only dispositions mortis causa may be withdrawn from 

official or notarial custody and returned to the parties to the contract. The return may only be made to 

all of the parties to the contract jointly; the provision of section 2290 (1) sentence 2, (2) and (3) 

applies. If a contract of inheritance is withdrawn in accordance with sentences 1 and 2, section 2256 

(1) applies with the necessary modifications. 

Section 2300a 
Opening period 

If a contract of inheritance has been in official custody for more than fifty years, section 2263a applies 

with the necessary modifications. 

Section 2301 
Promise of donation mortis causa 

(1) A promise of a donation made subject to the condition that the donee survives the donor is 

governed by the provisions concerning dispositions mortis causa. The same applies to a promise to 

fulfil an obligation or an acknowledgement of debt of the kind described in sections 780 and 781, 

made by way of donation subject to this condition. 

(2) If the donor executes the donation by delivery of the object given, the provisions concerning gifts 

inter vivos apply. 

Section 2302 
Unlimited testamentary freedom 

A contract by which a person agrees to make or not to make, to cancel or not to cancel, a disposition 

mortis causa is void. 

Division 5 

Compulsory share 

Section 2303 
Person entitled to a compulsory share of the estate; amount of the share 
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(1) If a descendant of the testator is excluded by disposition mortis causa from succession, he may 

demand his compulsory share from the heir. The compulsory share is one-half of the value of the 

share of the inheritance on intestacy. 

(2) The parents and spouse of the testator have the same right if they have been excluded from 

succession by disposition mortis causa. The provision of section 1371 remains unaffected. 

Section 2304 
Rules of interpretation 

In case of doubt, the giving of a compulsory share is not to be considered as the appointment of an 

heir. 

Section 2305 
Additional compulsory share 

If a person entitled to a compulsory share is left a share of the inheritance which is less than one-half 

of the share of the inheritance on intestacy, the person entitled to a compulsory share may claim from 

the co-heirs as his compulsory share the amount by which his share is less than one-half. 

Section 2306 
Limitations and charges 

(1) Where a person entitled to inherit a compulsory share who becomes an heir has been limited by 

the designation of a subsequent heir, the appointment of an executor, or a direction concerning the 

partitioning of the estate, or where he has been charged with a legacy or a testamentary burden, the 

limitation or charge is deemed not to have been directed if the share of the inheritance left to him does 

not exceed one-half of his share of the inheritance on intestacy. Where the share of the inheritance left 

to him is greater, he may claim his compulsory share if he disclaims his share of the inheritance; the 

period for filing a disclaimer does not commence until after the person entitled to a compulsory share 

has obtained knowledge of the limitation or charge. 

(2) If the person entitled to a compulsory share has been appointed a subsequent heir, this is 

equivalent to a limitation of the appointment of an heir. 

Section 2307 
Bequest of a legacy 

(1) Where a legacy has been bequeathed to a person entitled to a compulsory share, he may claim his 

compulsory share if he disclaims the legacy. If he does not disclaim it, he is not entitled to the 

compulsory share up to the value of the legacy; when the value is calculated, limitations and charges 

of the kind stated in section 2306 are not taken into consideration. 

(2) The heir who is charged with the legacy may specify a reasonable period for the person entitled to 

a compulsory share to declare whether or not he will accept the legacy. Upon the expiry of the period 

the legacy is deemed to have been disclaimed unless acceptance is declared before this time. 

Section 2308 
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Avoidance of the disclaimer 

(1) Where a person entitled to a compulsory share, who as an heir or a legatee is limited or charged in 

the manner stated in section 2306, has disclaimed the inheritance or legacy, he may avoid the 

disclaimer if the limitation or charge had ceased by the time of the disclaimer and this cessation was 

unknown to him. 

(2) The avoidance of the disclaimer of a legacy is governed by the provisions governing the avoidance 

of an inheritance, with the necessary modifications. Avoidance is effected by declaration to the person 

charged. 

Section 2309 
Right of parents and remoter descendants to a compulsory share 

Remoter descendants and the parents of the testator are not entitled to compulsory shares to the 

extent that a descendant who would exclude them in the event of intestate succession is entitled to 

demand a compulsory share or accepts the property left to him. 

Section 2310 
Determination of the share of the inheritance for the calculation of the compulsory share 

In the determination of the share of the inheritance that is relevant for calculating the value of a 

compulsory share, the calculation is to include those persons who are excluded from succession by 

testamentary disposition or have disclaimed the inheritance or have been declared unworthy to inherit. 

A person who is excluded from intestate succession by renunciation of the inheritance is not included 

in the calculation. 

Section 2311 
Value of the estate 

(1) The calculation of the compulsory share is based on the condition and value of the estate at the 

time of the devolution of the inheritance. In the calculation of the compulsory share of a descendant 

and the parents of the testator, the preferential benefit of the surviving spouse is not taken into 

account. 

(2) The value is to be determined, to the extent necessary, by estimate. A valuation made by the 

testator is not authoritative. 
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Section 2312 
Value of a farm 

(1) Where the testator has directed, or where it is to be assumed in accordance with section 2049, that 

one out of more than one heirs should have the right to take over a farm forming part of the estate at 

its income value, then if this right is exercised the income value is also authoritative in the calculation 

of the compulsory share. Where the testator has fixed a different price for taking over the farm, this is 

authoritative if it is no less than the income value and no more than the estimated value. 

(2) If the testator has only one heir, he may direct that the calculation of the compulsory share should 

be based on the income value or another value determined as specified in subsection (1) sentence 2. 

(3) These provisions apply only if the heir who acquires the farm is one of the persons entitled to 

compulsory shares designated in section 2303. 

Section 2313 
Taking account of conditional, uncertain or unsecured rights; duty of determination of the heir 

(1) In the determination of the value of the estate, rights and obligations that are subject to a condition 

precedent are not taken into account. Rights and obligations that are subject to a condition 

subsequent are taken into account as unconditional. If the condition is fulfilled, a reasonable 

adjustment must be made to cater for the change in the legal situation. 

(2) For uncertain or unsecured rights and for doubtful obligations, the same applies as for rights and 

obligations that are subject to a condition precedent. The heir is obliged in relation to the person 

entitled to a compulsory share to ascertain an uncertain right and to pursue an unsecured right to the 

extent that this is compatible with orderly administration. 

Section 2314 
Duty of the heir to provide information 

(1) If the person entitled to a compulsory share is not an heir, the heir must give him, on demand, 

information on the condition of the estate. The person entitled to a compulsory share may demand that 

he be called to participate in the drawing up of the inventory of the objects of the estate, in accordance 

with section 260, and that the value of the objects of the estate is determined. He may also demand 

that the inventory is drawn up by the competent public authority, or by a competent official or notary. 

(2) The costs are charged to the estate. 
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Section 2315 
Counting gifts towards the compulsory share 

(1) The person entitled to a compulsory share must allow to be deducted from his compulsory share 

anything given to him as a gift by the testator by a legal transaction inter vivos with the provision that it 

should be deducted from his compulsory share. 

(2) The value of the gift is added to the estate when determining the compulsory share. The value is 

determined on the basis of the date on which the gift was given. 

(3) If the person entitled to a compulsory share is a descendant of the testator, the provision of section 

2051 (1) applies with the necessary modifications. 

Section 2316 
Duty to adjust advancements 

(1) If there is more than one descendant and, in the event of intestate succession, a gift by the testator 

or payments of the kind specified in section 2057a would be adjusted among them, the compulsory 

share of each descendant is determined by what would accrue to the share of the inheritance on 

intestacy, taking into consideration the duties to adjust advancements on the partitioning of the estate. 

A descendent who has been excluded from intestate succession by renunciation of the inheritance is 

not included in the calculation. 

(2) If the person entitled to a compulsory share is an heir, and if the compulsory share under 

subsection (1) has a greater value than the share of the inheritance left to him, he may demand from 

the co-heirs the additional amount as his compulsory share, even if the share of the inheritance left to 

him is equal to or exceeds one-half of his share of the inheritance on intestacy. 

(3) The testator may not to the disadvantage of a person entitled to a compulsory share exclude any 

gift of the kind specified in section 2050 (1) from being taken into account. 

(4) If any gift to be taken into account under subsection (1) is at the same time to be deducted from the 

compulsory share in accordance with section 2315, it is to be counted at one-half of its value. 

Section 2317 
Creation and transferability of the claim to a compulsory share 

(1) The claim to a compulsory share is created upon the devolution of the inheritance. 

(2) The claim is inheritable and transferable. 
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Section 2318 
Burden of the compulsory share in the case of legacies and testamentary burdens 

(1) The heir may refuse the performance of a legacy with which he is charged to the extent that the 

burden of the compulsory share is borne proportionately by him and the legatee. The same applies to 

a testamentary burden. 

(2) This reduction is permissible in relation to a legatee who is entitled to a compulsory share only to 

the extent that his compulsory share remains with him. 

(3) If the heir is himself a person entitled to a compulsory share, he may, on account of his compulsory 

share burden, reduce the legacy and the testamentary burden to the extent that he retains his own 

compulsory share. 

Section 2319 
Person entitled to a compulsory share as co-heir 

If one of more than one heirs is himself a person entitled to a compulsory share, he may, after the 

partitioning of the estate, refuse to satisfy another person entitled to a compulsory share to the extent 

that he retains his own compulsory share. The other heirs are liable for the shortfall. 

Section 2320 
Compulsory share burden on the heir taking the place of the person entitled to a compulsory share 

(1) A person who becomes heir on intestacy in the place of a person entitled to a compulsory share 

must, in relation to co-heirs, bear the burden of the compulsory share, and must, if the person entitled 

to a compulsory share accepts a legacy given to him, bear the burden of the legacy in the amount of 

the benefit received. 

(2) In case of doubt, the same applies to a person to whom the testator has, by disposition mortis 

causa, given the share of the inheritance of the person entitled to a compulsory share. 

Section 2321 
Compulsory share burden in the event of a disclaimer of a legacy 

If a person entitled to a compulsory share disclaims a legacy given to him, the person who benefits 

from the disclaimer must, in the proportion of the heirs and the legatees to each other, bear the burden 

of the compulsory share in the amount of the benefit received. 

Section 2322 
Reduction of legacies and testamentary burdens 

If an inheritance or a legacy disclaimed by a person entitled to a compulsory share has been charged 

with a legacy or a testamentary burden, the person who benefits from the disclaimer may reduce the 

legacy or the testamentary burden to the extent that he retains the amount required for the payment of 

the burden of the compulsory share. 
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Section 2323 
Heir not charged with a compulsory share 

The heir is prohibited from performing a legacy or a testamentary burden under section 2318 (1) to the 

extent that he is not required to bear the compulsory share burden in accordance with sections 2320 

to 2322. 

Section 2324 
Deviating directions by the testator concerning the compulsory share burden 

The testator may, by disposition mortis causa, impose the compulsory share burden, in the proportion 

of the heirs to each other, on one or more heirs, and may give directions deviating from the provisions 

of section 2318 (1) and sections 2320 to 2323. 

Section 2325 
Claim for the augmentation of compulsory shares in the event of gifts 

(1) Where the testator made a gift to a third party, a person entitled to a compulsory share may claim, 

as an augmentation of his compulsory share, the amount by which the compulsory share is increased 

if the object given is added to the estate. 

(2) A consumable thing is assessed at the value that it had at the time of the donation. Any other 

object is assessed at the value which it had at the time of the devolution of the inheritance; if its value 

was lower at the time of the donation, then only this value is taken into account. 

(3) The gift is not taken into account if, at the time of the devolution of the inheritance, ten years have 

passed since the donated objected was given; where the gift was made to the spouse of the testator, 

the period does not commence until the dissolution of the marriage. 

Section 2326 
Augmentation to more than half of the share of the inheritance on intestacy 

The person entitled to a compulsory share may claim the augmentation of his compulsory share even 

if one half of his share of the inheritance on intestacy has been left to him. If more than one-half has 

been left to him, such claim is excluded to the extent that he has been left more. 

Section 2327 
Receipt of gift by a person entitled to a compulsory share 

(1) If a person entitled to a compulsory share has himself received a gift from the testator, the gift is to 

be added to the estate in the same way as a gift given to a third party, and at the same time is to be 

counted towards the augmentation granted to the person entitled to a compulsory share. The value of 

a gift to be taken into account in accordance with section 2315 is to be counted towards the total value 

of the compulsory share and the augmentation. 

(2) If the person entitled to a compulsory share is a descendant of the testator, the provision of section 

2051 (1) applies with the necessary modifications. 
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Section 2328 
Heir himself as person entitled to a compulsory share 

If an heir is entitled to a compulsory share himself, he may refuse the augmentation of his compulsory 

share to the extent that he would retain his own compulsory share, including what would be due to him 

as an augmentation of his own compulsory share. 

Section 2329 
Claim against the receiver of a gift 

(1) To the extent that an heir is not obliged to augment a compulsory share, the person entitled to a 

compulsory share may, in accordance with the provisions concerning the return of unjust enrichment, 

demand from the receiver of a gift that he return it for the purpose of making up the shortfall. If the 

person entitled to a compulsory share is the sole heir, he has the same right. 

(2) The receiver may avoid the return of the gift through the payment of the shortfall. 

(3) Among more than one receiver of gifts, a prior receiver is liable only to the extent that a 

subsequent receiver is not obliged. 

Section 2330 
Gift arising from a moral duty 

The provisions of sections 2325 to 2329 do not apply to gifts made to satisfy a moral duty or to give 

consideration to common decency. 

Section 2331 
Gifts made from marital property 

(1) Half of a gift made from marital property under the community of property regime is deemed to 

have been made by each of the spouses. If, however, the gift was made to a descendant of only one 

of the spouses, or to a person of whom only one of the spouses is a descendant, or if one of the 

spouses has to make compensation to the marital property for the value of the gift, it is deemed to 

have been made by this spouse alone. 

(2) These provisions apply with the necessary modifications to a gift made from marital property under 

continued community of property. 
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Section 2331a 
Additional time 

(1) Where the heir is himself entitled to a compulsory share, he may demand additional time to satisfy 

the claim to a compulsory share if the immediate satisfaction of the entire claim would strike the heir 

exceptionally hard on account of the nature of the objects of the estate, in particular if it would force 

him to give up his family home or to sell business assets that form the economic basis for the 

everyday life of the heir and his family. Additional time may be requested only to the extent that it 

could be expected of the person entitled to a compulsory share, taking account of the interests of both 

sides. 

(2) The probate court has jurisdiction over the decision on the claim for additional time, if it is not 

contested. Section 1382 (2) to (6) applies with the necessary modifications; the probate court takes 

the place of the family court. 

Section 2332 
Limitation 

(1) The claim to a compulsory share becomes statute-barred three years after the time when the 

person entitled to a compulsory share obtains knowledge of the occurrence of the devolution of the 

inheritance and of a disposition which adversely affects him, or irrespective of such knowledge, thirty 

years after the occurrence of the devolution of the inheritance. 

(2) Any claim that a person entitled to a compulsory share has against a receiver of a gift under 

section 2329 becomes statute-barred three years after the occurrence of the devolution of the 

inheritance. 

(3) The limitation is not suspended by the fact that these claims may be asserted only after the 

disclaimer of the inheritance or legacy. 
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Section 2333 
Deprivation of a descendant’s compulsory share 

A testator may deprive a descendant of his compulsory share: 

 1. if the descendant makes an attempt on the life of the testator, his spouse, or another 

descendant of the testator, 

 2. if the descendant is guilty of the intentional physical maltreatment of the testator or the spouse 

of the testator, but in the event of the maltreatment of the spouse only if the descendant is a 

descendant of this spouse, 

 3. if the descendant is guilty of a major offence or of a serious intentional minor offence against 

the testator or his spouse, 

 4. if the descendant wilfully violates the statutory obligation to the testator incumbent upon him to 

maintain the testator, 

 5. if the descendant leads a disreputable or immoral life contrary to the wishes of the testator. 

Section 2334 
Deprivation of a the compulsory share of a parent 

The testator may deprive his father of his compulsory share if the latter is guilty of one of the examples 

of misconduct set out in section 2333 nos. 1, 3 and 4. The testator has the same right against his 

mother if she is guilty of any such misconduct. 

Section 2335 
Deprivation of the compulsory share of a spouse 

The testator may deprive his spouse of the compulsory share: 

 1. if the spouse makes an attempt on the life of the testator or of a descendant of the testator, 

 2. if the spouse is guilty of the intentional physical maltreatment of the testator, 

 3. if the spouse is guilty of a major offence or an intentional minor offence against the testator, 

 4. if the spouse wilfully violates the statutory obligation to the testator incumbent upon him to 

maintain the testator. 

Section 2336 
Form, burden of proof and ineffectiveness of deprivation 

(1) The deprivation of the right to a compulsory share is effected by testamentary disposition. 

(2) The reason for the deprivation must exist at the time when the disposition is made and must be 

stated in the disposition. 

(3) The burden of proving the reason lies on the person who asserts the deprivation. 

(4) In the case set out in section 2333 no. 5, the deprivation is ineffective if the descendant, at the time 

of the devolution of the inheritance, has permanently ceased to lead a disreputable or immoral life. 
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Section 2337 
Forgiveness 

The right to deprive a person of his compulsory share expires as a result of forgiveness. A disposition 

by which the testator has directed the deprivation becomes ineffective as a result of forgiveness. 

Section 2338 
Limitation of the compulsory share 

(1) If a descendant gives himself up to extravagance to such a degree or is so heavily indebted that 

his future livelihood is seriously endangered, the testator may limit the right of the descendant to a 

compulsory share by directing that after the death of the descendant his heirs on intestacy are to 

receive, as subsequent heirs or as subsequent legatees, the share which is left to him, or the 

compulsory share owed to him, in proportion to their shares of the inheritance on intestacy. The 

testator may also transfer the administration to an executor during the lifetime of the descendant; in 

such a case the descendant has a claim to the annual net proceeds. 

(2) The provisions of section 2336 (1) to (3) apply with the necessary modifications to directions of this 

kind. The directions are ineffective if, at the time of the devolution of the inheritance, the descendant 

has permanently given up his extravagant life, or the heavy indebtedness creating the reason for such 

directions no longer exists. 
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Division 6 

Unworthiness to inherit 

Section 2339 
Grounds for unworthiness to inherit 

(1) A person is unworthy to inherit: 

 1. if he has intentionally and unlawfully killed or attempted to kill the deceased, or has put him in 

a state as a result of which the deceased was incapable until his death of making or revoking a 

disposition mortis causa, 

 2. if he has intentionally and unlawfully prevented the deceased from making or revoking a 

disposition mortis causa, 

 3. if he has, by deceit or unlawfully by duress, induced the deceased to make or revoke a 

disposition mortis causa, 

 4. if he is, in respect of a disposition mortis causa made by the deceased, guilty of a criminal 

offence under the provisions of sections 267, 271 to 274 of the Criminal Code [Strafgesetzbuch]. 

(2) In the cases set out in subsection (1) nos. 3 and 4, unworthiness to inherit does not occur if, before 

the occurrence of the devolution of the inheritance, the disposition that the testator was induced to 

make or in respect of which the criminal offence was committed has become ineffective, or the 

disposition which he was induced to revoke would have become ineffective. 

Section 2340 
Enforcement of the unworthiness to inherit by avoidance 

(1) Unworthiness to inherit is enforced by avoidance of the acquisition of the inheritance. 

(2) Avoidance is admissible only after the devolution of the inheritance. Avoidance may be effected as 

against a subsequent heir as soon as the inheritance has devolved upon the prior heir. 

(3) Avoidance may be effected only within the periods specified in section 2082. 

Section 2341 
Persons entitled to avoid 

Any person is entitled to avoid if he benefits from the cessation of entitlement of a person unworthy to 

inherit, even if this is only on the cessation of another person. 

Section 2342 
Action for avoidance 

(1) Avoidance is effected by bringing an action for avoidance. The action must be directed to having 

the heir declared unworthy to inherit. 

(2) The avoidance does not enter into effect until the judgment is final and absolute. 

Section 2343 
Forgiveness 

Avoidance is excluded if the testator has forgiven the person unworthy to inherit. 
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Section 2344 
Effect of a declaration of unworthiness to inherit 

(1) If an heir is declared unworthy to inherit, the inheritance is deemed not to have devolved upon him. 

(2) The inheritance devolves upon the person who would be entitled to inherit if the person unworthy 

to inherit had not been living at the time of the devolution of the inheritance; the devolution is deemed 

to have occurred upon the devolution of the inheritance. 

Section 2345 
Unworthiness to receive a legacy; unworthiness to receive a compulsory share 

(1) If a legatee is guilty of one of the examples of misconduct set out in section 2339 (1), his claim 

arising under the legacy is voidable. The provisions of sections 2082, 2083, 2339 (2) and sections 

2341 and 2343 apply. 

(2) The same applies to a claim to a compulsory share, if the person entitled to the compulsory share 

is guilty of such misconduct. 

Division 7 

Renunciation of inheritance 

Section 2346 
Effect of the renunciation of inheritance, possibility of limitation 

(1) Relatives and the spouse of the testator may renounce their right of intestate succession by 

contract with the testator. The person renouncing is excluded from intestate succession as though he 

had no longer been alive at the time of the devolution of the inheritance; he does not have a right to a 

compulsory share. 

(2) The renunciation may be restricted to the right to a compulsory share. 

Section 2347 
Personal requirements, representation 

(1) If the person renouncing is under guardianship, the ratification of the family court is required for the 

renunciation of the inheritance; if he is under parental custody, the same applies, unless the contract is 

entered into between spouses or engaged persons. The approval of the custodianship court is 

required for a renunciation by the custodian. 

(2) The testator may enter into the contract only in person; if he has limited capacity to contract, he 

does not require the approval of his legal representative. If the testator is incapable of contracting, the 

contract may be entered into by the legal representative; the ratification of the family court or 

custodianship court is required to the same extent as specified in subsection (1). 

Section 2348 
Form 

The contract on the renunciation of the inheritance must be notarially recorded. 
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Section 2349 
Extension to descendants 

If a descendant or a collateral relative of the testator renounces his right of intestate succession, the 

effect of the renunciation extends to his descendants, unless otherwise provided. 

Section 2350 
Renunciation in favour of another 

(1) If a person renounces his right of intestate succession in favour of another, it is to be assumed, in 

case of doubt, that the renunciation is to take effect only in the event that the other becomes an heir. 

(2) If a descendant of the testator renounces his right of intestate succession, then it is to be assumed, 

in case of doubt, that the renunciation is to take effect only in favour of the other descendants and the 

spouse of the testator. 

Section 2351 
Revocation of a renunciation of the inheritance 

The provision of section 2348 and, in respect of the testator, also the provision of section 2347 (2) 

sentence 1, first half-sentence and sentence 2 apply to a contract through which a renunciation of the 

inheritance is revoked. 

Section 2352 
Renunciation of gifts 

A person who has been appointed heir or left a legacy by will may renounce the testamentary gift by 

contract with the testator. The same applies to a gift made in a contract of inheritance to a third party. 

The provisions of sections 2347 and 2348 apply. 

Division 8 

Certificate of inheritance 

Section 2353 
Competence of the probate court, application 

The probate court must issue to the heir on application a certificate concerning his right of succession, 

and, if he is entitled only to a share of the inheritance, concerning the size of his share (certificate of 

inheritance). 
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Section 2354 
Statements of the heir on intestacy in the application 

(1) A person who, as an heir on intestacy, applies for the issue of a certificate of inheritance must 

state: 

 1. the time of death of the deceased, 

 2. the relationship on which his right of succession is based, 

 3. whether and which persons exist or existed by whom he would be excluded from succession 

or his share of the inheritance would be reduced, 

 4. whether and what dispositions mortis causa of the deceased exist, 

 5. whether any legal dispute concerning his right of succession is pending. 

(2) If a person has ceased to be an heir who would exclude the applicant from succession or would 

diminish his share of the inheritance, the applicant must state the way in which that person has ceased 

to be an heir. 

Section 2355 
Statements of the testamentary heir in the application 

A person who applies for the issue of a certificate of inheritance on the basis of a disposition mortis 

causa must specify the disposition upon which his right of succession is based, and must state 

whether and what other dispositions mortis causa of the testator exist, and must provide the 

information specified in sections 2354 (1) nos. 1, 5 and (2). 

Section 2356 
Proof of accuracy of statements 

(1) The applicant must prove the correctness of the information given in accordance with section 2354 

(1) nos. 1, 2 (2) by public documents, and in the case of section 2355, must present the document on 

which his right of succession is based. Where the documents cannot be procured or can be procured 

only with disproportionate difficulty, it suffices if other proof is furnished. 

(2) For proof that the testator at the time of his death was living in the matrimonial property regime of 

community of accrued gains, and in respect of the other information required under sections 2354 and 

2355, the applicant must declare in lieu of an oath before a court or notary that he is not aware of 

anything that negatives his statements. The probate court may dispense with the declaration if it 

regards it as unnecessary. 

(3) These provisions do not apply to the extent that the facts are obvious to the probate court. 
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Section 2357 
Joint certificate of inheritance 

(1) If there is more than one heir, a joint certificate of inheritance is to be issued upon application. The 

application may be made by any of the heirs. 

(2) In the application, the heirs and their shares of the inheritance are to be stated. 

(3) If the application is not made by all the heirs, it must contain a statement that the other heirs have 

accepted the inheritance. The provisions of section 2356 apply also to the statements made by the 

applicant referring to the other heirs. 

(4) The declaration in lieu of an oath is to be made by all of the heirs, unless the probate court 

considers that a declaration by one or more of them is sufficient. 

Section 2358 
Investigations by the probate court 

(1) The probate court must, with the aid of the evidence furnished by the applicant, of its own motion 

make the investigations necessary to establish the facts, and must hear the evidence that appears 

suitable. 

(2) The probate court may issue a public request to be notified of the rights of succession of other 

persons; the manner of publication and the length of the notification period are determined by the 

provisions governing the public notice procedure. 

Section 2359 
Requirements for the issue of a certificate of inheritance 

The certificate of inheritance may be issued only if the probate court is of the opinion that the facts 

required to substantiate the application have been established. 

Section 2360 

(repealed) 

Section 2361 
Withdrawal or declaration of invalidity of an inaccurate certificate of inheritance 

(1) If it transpires that a certificate of inheritance that has been issued is incorrect, the probate court 

must withdraw it. The certificate of inheritance becomes invalid upon its withdrawal. 

(2) If the certificate of inheritance cannot be recovered immediately, the probate court must make an 

order declaring it void. The order must be published in accordance with the provisions of the Code of 

Civil Procedure [Zivilprozessordnung] governing the public service of a summons. The declaration of 

invalidity enters into effect upon the expiry of one month after the last publication of the order in the 

official gazettes. 

(3) The probate court may, of its own motion, make investigations as to the correctness of a certificate 

of inheritance issued. 
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Section 2362 
Claim for return and information by the true heir 

(1) The true heir may demand from a person in possession of an incorrect certificate of inheritance 

that he return it to the probate court. 

(2) A person to whom an incorrect certificate of inheritance has been issued must provide the true heir 

with information concerning the condition of the inheritance and the location of the objects of the 

inheritance. 

Section 2363 
Contents of the certificate of inheritance for the prior heir 

(1) A certificate of inheritance issued to a prior heir is to state that subsequent succession has been 

directed, under what conditions it will take effect and who the subsequent heir is. If the testator has 

appointed the subsequent heir for the residue of the inheritance remaining at the time when 

subsequent succession takes effect, or if he has directed that the prior heir is to have free disposition 

of the inheritance, this is also to be stated. 

(2) The subsequent heir has the right specified in section 2362 (1). 

Section 2364 
Indication of the executor in the certificate of inheritance, claim for delivery by the executor 

(1) If the testator has appointed an executor, the appointment is to be stated in the certificate of 

inheritance. 

(2) The executor has the right specified in section 2362 (1). 

Section 2365 
Presumption of legitimacy of the certificate of inheritance 

It is presumed that the person who is named as heir in the certificate of inheritance has the right of 

succession stated in the certificate, and that he is not restricted by any directions other than those 

stated. 

Section 2366 
Presumption of the authenticity of the certificate of inheritance 

If a person acquires from the person named in the certificate of inheritance as heir, by a legal 

transaction, an object of the inheritance, a right in such object, or a release from a right belonging to 

the inheritance, the contents of the certificate of inheritance are deemed in his favour to be correct as 

far as the presumption under section 2365 extends, unless he knows of the incorrectness or knows 

that the probate court has demanded the return of the certificate of inheritance for incorrectness. 
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Section 2367 
Performance for the person named as heir in the certificate of inheritance 

The provision of section 2366 applies with the necessary modifications if an act of performance has 

been effected to the person named as heir in the certificate of inheritance, on the basis of a right 

belonging to the inheritance, or if a legal transaction, containing a disposition of the right and not 

falling under the provision of section 2366, has been entered into between him and another in respect 

of such a right. 

Section 2368 
Executor’s certificate 

(1) Upon application, the probate court must issue to an executor a certificate of his appointment. If the 

executor is restricted in his administration of the estate, or if the testator has directed that the executor 

is not to be restricted in incurring obligations on behalf of the estate, this is to be stated in the 

certificate. 

(2) (repealed) 

(3) The provisions on a certificate of inheritance apply with the necessary modifications to this 

certificate; upon the ending of the office of the testator the certificate becomes invalid. 

Section 2369 
Certificate of inheritance limited to objects 

(1) If an inheritance includes objects located outside the country, the application to issue a certificate 

of inheritance may be limited to the objects located within the country . 

(2) An object for which a German public authority keeps a ledger or register for the registration of any 

person entitled to the object is deemed to be located within the country. A claim is deemed to be 

located within the country if a German court is competent for the action. 

Section 2370 
Presumption of authenticity of declaration of death 

(1) If a person who has been declared dead or whose time of death has been determined in 

accordance with the provisions of the Missing Persons Act [Verschollenheitsgesetz] survives the point 

of time that is deemed to be his time of death, or if he died before this point of time, the person who 

would be the heir on the basis of the declaration of death or the determination of the time of death is 

deemed for the benefit of the third party, even without the issue of a certificate of inheritance, to be the 

heir with regard to the legal transactions designated in section 2366 and 2367, unless the third party 

knows of the incorrectness of the declaration of death or of the determination of the time of death or 

knows that they have been revoked. 
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(2) Where a certificate of inheritance has been issued, the person who has been declared to be dead, 

or whose time of death has been determined in accordance with the provisions of the Missing Persons 

Act [Verschollenheitsgesetz], if he is still alive, has the rights specified in section 2362. A person 

whose death, or the declaration of whose death or the determination of the time of whose death has 

been wrongly assumed, has the same rights. 

Division 9 

Purchase of an inheritance 

Section 2371 
Form 

A contract by which an heir sells the inheritance which has devolved upon him must be notarially 

recorded. 

Section 2372 
Advantages due to purchaser 

The advantages which ensue from the lapse of a legacy or a testamentary burden, or from the duty of 

a co-heir to adjust advancements, are owed to the purchaser. 

Section 2373 
Parts remaining for the seller 

A share of the inheritance that devolves upon the seller after the completion of the sale, by 

subsequent succession or as a result of a person ceasing to be a co-heir, and a preferential legacy 

given to the seller are, in case of doubt, not to be deemed included in the sale. The same applies to 

family papers and family pictures. 

Section 2374 
Duty to return 

The seller is obliged to deliver to the purchaser the objects of the inheritance existing at the time of the 

sale, including what he acquired before the sale by reason of a right belonging to the inheritance or as 

compensation for the destruction, damage or deprivation of an object of the inheritance, or by a legal 

transaction that related to the inheritance. 
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Section 2375 
Duty to compensate 

(1) If before the sale the seller consumed, gratuitously alienated or gratuitously encumbered an object 

of the inheritance, he is obliged to compensate the purchaser for the value of the object consumed or 

alienated, or, in the event of encumbrance, for any decrease in value. The duty to compensate does 

not arise if, at the time of the purchase, the purchaser knew of the consumption or gratuitous 

disposition. 

(2) Apart from this, the purchaser may not claim compensation for deterioration, destruction or 

impossibility of delivery of an object of the estate occurring for any other reason. 

Section 2376 
Liability of the seller 

(1) The obligation of the seller to grant a warranty for a legal defect is limited to the liability for his 

having a right of succession, for it not being limited by the right of a subsequent heir or by the 

appointment of an executor, for there being no legacies, testamentary burdens, compulsory share 

burdens, duties to adjust advancements or directions concerning the partitioning of the estate and for 

there being no unlimited liability towards all the creditors of the estate or individual creditors of the 

estate. 

(2) The seller is not responsible for material defects in a thing belonging to the inheritance. 

Section 2377 
Restoration of extinguished legal relationships 

The legal relationships extinguished as a result of the devolution of an inheritance by the merger of a 

right with an obligation or of a right with a charge are, in the relationship between the purchaser and 

the seller, deemed not to have been extinguished. If necessary, such a legal relationship is to be 

reinstated. 

Section 2378 
Obligations of the estate 

(1) The purchaser is obliged in relation to the seller to perform the obligations of the estate, unless the 

seller is responsible under section 2376 for their not existing. 

(2) If the seller performed an obligation of the estate before the sale, he may demand reimbursement 

from the purchaser. 

Section 2379 
Emoluments and charges prior to the sale 

The emoluments for the period before the sale remain with the seller. He bears the charges for that 

period, including the interest on the obligations of the estate. However, all charges payable from the 

inheritance and all extraordinary charges that are to be regarded as imposed on the original value of 

the objects of the inheritance are borne by the purchaser. 
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Section 2380 
Passing of the risk, emoluments and charges after the sale 

From the completion of the purchase on, the purchaser bears the risk of accidental destruction and of 

an accidental deterioration of the objects of the inheritance. From this date on, the emoluments are 

due to him and he bears the charges. 

Section 2381 
Reimbursement of outlays and expenses 

(1) The purchaser must reimburse to the seller the necessary outlays that the seller made on the 

inheritance before the sale. 

(2) For other outlays incurred before the sale, the purchaser must effect reimbursement to the extent 

that the value of the inheritance is increased by them at the time of the sale. 

Section 2382 
Liability of the purchaser in relation to the creditors of the estate 

(1) From the completion of the purchase on, the purchaser is liable to the creditors of the estate, 

notwithstanding the continuation of the liability of the seller. This also applies to the obligations for 

whose performance the purchaser is not obliged in relation to the seller under sections 2378 and 

2379. 

(2) The liability of the purchaser in relation to the creditors may not be excluded or restricted by 

agreement between the purchaser and the seller. 

Section 2383 
Scope of liability of the purchaser 

(1) The provisions concerning the limitation of the liability of an heir apply to the liability of the 

purchaser. He has unlimited liability to the extent that the seller, at the time of the sale, has unlimited 

liability. If the liability of the purchaser is restricted to the inheritance, his claims arising from the 

purchase are deemed to be part of the inheritance. 

(2) The filing of the inventory by the seller or the purchaser also benefits the other party, unless the 

latter has unlimited liability. 

Section 2384 
The duty of notification of the seller towards the creditors of the estate, right of inspection 

(1) The seller is obliged to the creditors of the estate to notify the probate court of the sale of the 

inheritance and the name of the purchaser without undue delay. Notification by the purchaser replaces 

notification by the seller. 

(2) The probate court must allow any person who can credibly establish a legal interest to inspect the 

notification. 
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Section 2385 
Application to similar contracts 

(1) The provisions on the purchase of an inheritance apply with the necessary modifications to the 

purchase of an inheritance acquired by the seller contractually, and to other contracts whose purpose 

is the alienation of an inheritance which has devolved on the alienor or which has been acquired by 

him in another way. 

(2) In the case of a donation, the giver is not obliged to compensate for any objects of the estate that 

were consumed or alienated gratuitously before the donation was made, nor for any charge upon such 

objects created gratuitously before the donation. The obligation specified in section 2376 concerning 

the warranty for legal defects does not affect the giver; if the giver has fraudulently concealed a defect, 

he is obliged to compensate the receiver of the gift for the damage arising from it. 
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Full citation:  Code of Civil Procedure as promulgated on 5 December 2005 (Bundesgesetzblatt (BGBl., Federal
Law Gazette) I page 3202; 2006 I page 431; 2007 I page 1781), last amended by Article 1 of the Act dated 10
October 2013 (Federal Law Gazette I page 3786)

Footnote

Source cited valid from 1 January 1980; some of the measures based on the Treaty between the Federal
Republic of Germany and the German Democratic Republic on the Establishment of German Unity (Unification
Treaty) are no longer to be applied, cf. Annex “EV” to the Code of Civil Procedure.

Version of the Code of Civil Procedure dated 30 January 1877, promulgated in Reichsgesetzblatt (RGBl., Law
Gazette of the Reich) page 83, amended by Article 9 of the Act dated 12 September 1950 (Federal Law
Gazette I page 455).

Pursuant to the ruling handed down by the Federal Constitutional Court of 7 October 2003, published in
Entscheidungen des Bundesverfassungsgerichts (BVerfGE, Rulings of the Federal Constitutional Court) 2004 I
124 – 1 BvR 10/99 – the Code of Civil Procedure as valid until 31 December 2001 was unconstitutional as it
was not compatible with the principle of a state governed by the rule of law, nor with Article 103 (1) of the
German Constitution (Grundgesetz, GG) insofar as it did not provide for a means of obtaining legal protection
against violations of the entitlement to be given an effective and fair legal hearing by appellate judgments
handed down by higher regional courts (Oberlandesgerichte, OLG) outside of the appeal on points of law that
was dependent on the value of the matter in dispute.

Code of Civil Procedure

In its wording, the Code of Civil Procedure has the following status: the version as promulgated on 5 December
2005 (Federal Law Gazette I 2005, page 3202), (2006, page 431) as amended by Article 50 of the Act dated
19 April 2006 (Federal Law Gazette I page 866) (Act on Regulatory Reform of Federal Law in the Area of
Responsibility of the Federal Ministry of Justice (Gesetz über die Bereinigung von Bundesrecht im
Zuständigkeitsbereich des Bundesministeriums der Justiz, BMJBerG 1)) with effect per 25 April 2006.

Notes on the translation:
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Chapter 1
Courts
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Title 1
Substantive jurisdiction of the courts; regulations as to value

table of contents

Section 1
Substantive jurisdiction

The substantive jurisdiction of the courts is determined by the Courts Constitution Act (Gesetz über die
Gerichtsverfassung, GVG).
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Section 2
Significance of the value

Should, pursuant to the stipulations of the present Code or of the Courts Constitution Act (Gesetz über die
Gerichtsverfassung, GVG), the value of the subject matter being litigated, of the subject matter of the appeal, of
the gravamen, or of the sentence govern, the following provisions shall apply.

table of contents

Section 3
Assessment of the value at the sole discretion of the court

The value shall be assessed by the court at its sole discretion; upon a corresponding application having been
made, it may direct that evidence be taken, and it may direct ex officio that visual evidence be taken on site and
that experts report on the value.

table of contents

Section 4
Computation of the value; ancillary claims

(1) In computing the value, the point in time at which the action is brought is decisive; where the matter has
been appealed, it is the point in time at which the appeal has been filed; where a sentence is concerned, it is
the point in time at which that hearing is closed subsequent to which the judgment is handed down; fruits,
usufruct, interest, and costs shall not be considered where they are asserted as ancillary claims.

(2) Where claims are brought based on bills of exchange in the sense as defined by the Law for Bills of
Exchange and Promissory Notes (Wechselgesetz), interest, costs, and commissions that are being sought
outside of the amount of the bill are to be regarded as ancillary claims.
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Section 5
Plurality of claims

A plurality of claims asserted in a single complaint will be considered in the aggregate; this shall not apply to
the subject matter of the action or of any countercharges.
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Section 6
Possession; freezing of property; security right

The value is determined as follows: by the value of an object if its possession is relevant, and by the amount of
the claim if its being frozen or a security right is relevant. Should the object governed by the security right have
a lower value, this shall govern.
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Section 7
Easement
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The value of an easement is determined by the value it has for the dominant tenement; where the amount by
which the value of the servient tenement is reduced is higher, the value of the easement shall be determined by
that amount.
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Section 8
Lease or tenancy relationship

Where the existence or the term of a lease or tenancy relationship is at issue, the amount of the rent accruing
for the total period of time at issue shall be relevant and, where the amount of the payment for one year
multiplied by a factor of 25 is lower, that amount shall govern for the computation of the value.
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Section 9
Recurrent usufruct or performance

The value of the right to recurrent usufruct or performance is calculated based on the receipts for one year
multiplied by a factor of 3.5. Should the term of the right to such receipts have been determined, the total
amount of the future receipts shall govern where it is the lower amount.
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Section 10
(repealed)
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Section 11
Binding decision as to the lack of jurisdiction

Where, based on the rules concerning the substantive jurisdiction of the courts, the lack of jurisdiction of a court
has been pronounced in a final and binding judgment, such decision shall be binding upon the court with which
the matter will become pending at a later time.
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Title 2
Venue
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Section 12
General venue; term

The court within the jurisdiction of which a person has his general venue is competent for all actions that may
be brought against that person, unless an exclusive venue has been established for court actions.
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Section 13
General venue of the place of residence

The general venue of a person is determined by his place of residence.
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Section 14
(repealed)
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Section 15
General venue of extraterritorial German citizens

(1) German citizens entitled to the privilege of exterritoriality as well as German civil servants working abroad
will retain the venue of their last place of residence in Germany. Should they not have had such a place of
residence, their venue shall be the local court (Amtsgericht, AG) of Schöneberg in Berlin.

(2) The present rule shall not apply to honorary consuls.
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Section 16
General venue of persons without a place of residence

The general venue of a person who has no place of residence shall be determined by that person’s place of
abode in Germany and, where no such place of abode is known, by that person’s last place of residence.

table of contents

Section 17
General venue of legal persons

(1) The general venue of the municipalities, corporate bodies, and of those companies, co-operatives or other
associations as well as of those foundations, institutions, and available assets that may be sued as such is
defined by their registered seat. Unless anything to the contrary is stipulated elsewhere, a legal person’s
registered seat shall be deemed to be the place at which it has its administrative centre.

(2) Mining companies have their general venue with the court having jurisdiction over the location of the mine;
public authorities – provided they can be sued as such – have their general venue with the court of their official
seat.

(3) It is admissible to determine a venue, in derogation from what is determined by the stipulations of the
present subsection, by statute or by other special provision.
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Section 18
General venue of the government treasury

The general venue of the treasury of the government is determined by the official seat of the public authority
authorised to represent the government treasury in the legal dispute.

table of contents

Section 19
Several judicial districts at the official seat of the public authority

Where the location at which a public authority has its official seat is divided up into several judicial districts, the
district that is to be deemed the official seat of the authority as defined by sections 17 and 18 shall be
determined, for federal authorities, by the Federal Minister of Justice, while the Land department of justice
(Landesjustizverwaltung) shall determine said district for all other agencies; in either case, this will be effected
by a general order.

table of contents

Section 19a
General venue of the insolvency administrator

The general venue of an insolvency administrator for actions concerning the insolvency estate is determined by
the seat of the insolvency court.

table of contents

Section 20
Specific jurisdiction of the place of abode

Where persons have their place of abode at a location under circumstances that, by their nature, indicate that
their abode will be of a longer term, in particular because such persons are household help, workers, assistants
in commercial enterprises, university students, pupils, or apprentices, the court of their place of abode shall
have jurisdiction for all actions that may be brought against these persons for claims under property law.

table of contents

Section 21
Specific jurisdiction of a place of business

(1) Should someone have a place of business serving the operation of a factory, a trade enterprise, or any other
commercial establishment, and from which transactions are directly concluded, all actions that relate to the
operation of the place of business may be brought against that person at the court of the location at which the
place of business is situate.

(2) The jurisdiction of the place of business also applies to actions brought against persons acting as owners,
beneficiaries, or lessees in managing a property, on which residential and service buildings have been
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constructed, to the extent such complaints concern the legal relationships relating to the property’s
management.
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Section 22
Specific jurisdiction of a membership

The court with which municipalities, corporate bodies, societies, co-operatives, or other associations have their
general venue shall have jurisdiction for those actions that are brought by them or by the insolvency
administrator against the members as such, or that are brought by the members against one other in their
capacity as such.

table of contents

Section 23
Specific jurisdiction of assets and of an object

For complaints under property law brought against a person who has no place of residence in Germany, that
court shall be competent in the jurisdiction of which assets belonging to that person are located, or in the
jurisdiction of which the object being laid claim to under the action is located. Where claims are concerned, the
debtor’s place of residence and, in cases in which an object is liable for the claims as collateral, the place at
which the object is located shall be deemed to be the location at which the assets are located.
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Section 23a
(repealed)
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Section 24
Exclusive jurisdiction as to the subject matter (forum rei sitae)

(1) For complaints by which ownership, an encumbrance “in rem”, or the freedom from such an encumbrance is
being asserted, and for complaints concerning the settlement of boundary disputes, or the partition or
possession of immovable property, that court shall have exclusive competence in the jurisdiction of which the
object or property is situate.

(2) For complaints concerning an easement, a realty charge, or a right of pre-emption, the location of the
servient tenement or encumbered property shall be relevant.

table of contents

Section 25
Jurisdiction as to the subject matter (forum rei sitae) in light of the matter’s connection with the various

facts and their overall context

Should the jurisdiction of a court be governed by the subject matter of the dispute, the creditor’s complaint for
performance (Schuldklage) may be brought together with any complaint concerning a mortgage, charge on
land, or annuity charge on land; the complaint for exemption from personal liability may be brought together
with the complaint for transfer or cancellation of a mortgage, charge on land, or annuity charge on land; the
complaint for overdue performance may be brought together with the complaint for recognition of a realty
charge; in all cases, such consolidated actions must be brought against one and the same defendant.
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Section 26
Jurisdiction as to the subject matter (forum rei sitae) for complaints brought against a person

Where the jurisdiction of a court is governed by the subject matter of the dispute, complaints brought against a
person may be filed against the owner or possessor of an immovable property, as may be complaints for
damages caused to real estate, or actions brought concerning compensation for the expropriation of a plot of
real estate.

table of contents

Section 27
Specific jurisdiction of an inheritance

(1) Complaints brought in order to have the court determine succession, or to assert claims of the heir against a
possessor of an inheritance, claims under testamentary gifts or under other testamentary trusts, claims to the
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compulsory portion of the inheritance, or complaints brought regarding the distribution of the inheritance may
be brought with the court at which the testator had his general venue at the time of his death.

(2) If the testator is a German citizen who had no general venue in Germany at the time of his death, the
complaints designated in subsection (1) may be brought with the court in the jurisdiction of which the testator
had his last place of residence in Germany; where he did not have such a place of residence, the rule of
section 15 (1), second sentence, shall apply mutatis mutandis.

table of contents

Section 28
Extended jurisdiction of an inheritance

In the jurisdiction where an inheritance is situate, complaints may also be filed for other liabilities of the estate,
provided that the estate is still situate, either as a whole or in part, in the court’s jurisdiction, or provided that the
existing plurality of heirs is liable as joint and several debtors.

table of contents

Section 29
Specific jurisdiction of the place of performance

(1) For any disputes arising from a contractual relationship and disputes regarding its existence, the court of
that location shall have jurisdiction at which the obligation is to be performed that is at issue.

(2) An agreement as to the place of performance shall establish a court as the forum only insofar as the parties
to the agreement are merchants, legal persons under public law, or special assets (Sondervermögen) under
public law.

table of contents

Section 29a
Exclusive jurisdiction of spaces governed by a tenancy or lease agreement

(1) For disputes concerning claims under tenancy or lease relationships regarding spaces, or disputes
regarding the existence of such relationships, the court in the jurisdiction of which the spaces are situate shall
have exclusive competence.

(2) Subsection (1) shall not apply to residential spaces of the type provided for by section 549 (2) numbers 1
to 3 of the Civil Code (Bürgerliches Gesetzbuch, BGB).

table of contents

Section 29b
(repealed)

table of contents

Section 29c
Specific jurisdiction for doorstep sales

(1) For complaints regarding off-premises contracts (section 312b of the Civil Code (Bürgerliches Gesetzbuch,
BGB)), that court in the jurisdiction of which the consumer has his place of residence at the time he is bringing
proceedings shall be competent; where the consumer has no such place of residence, his habitual place of
abode shall be relevant. For complaints brought against the consumer, the above court shall have exclusive
jurisdiction.

(2) Section 33 (2) shall not apply to any countercharges brought by the respective other party to the agreement.

(3) An agreement will be deemed admissibly made, in derogation from subsection (1), in those cases in which,
following the conclusion of the contract, the consumer relocates his place of residence or habitual place of
abode to a location outside the territorial scope of this Act, or in which the consumer’s place of residence or
habitual place of abode is not known at the time proceedings are brought in the courts.

table of contents

Section 30
Jurisdiction for Carriage

(1) For legal disputes arising from the carriage of goods, also that court shall be competent in the jurisdiction of
which the place is situate at which the goods were received for carriage, or at which the goods are intended to
be delivered. Any complaint directed against the transport operator performing the carriage or the carrier
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performing the carriage may also be filed at the venue of the transport operator or carrier. Any complaint
directed against the transport operator or the carrier may also be filed at the venue of the transport operator
performing the carriage or of the carrier performing the carriage.

(2) For legal disputes arising from the carriage of passengers and their luggage on ships, also that court in the
jurisdiction of which the location is situate that is designated in the contract of carriage as the location at which
passengers leave the ship or as the destination shall be competent. Any agreement in derogation from the first
sentence shall be invalid if it is made prior to the event that has caused the death or bodily injury of the
passenger, or the loss, damage, or delayed re-delivery of the luggage.

table of contents

Section 30a
Jurisdiction for claims arising from search and rescue operations

For complaints filed regarding claims arising from search and rescue operations for ships or other assets in a
body of water against a person who has no venue in Germany, that court shall be competent with whom the
plaintiff has his general venue in Germany.

table of contents

Section 31
Specific jurisdiction for asset management

For complaints brought under an asset management relationship by the principal against the administrator, or
by the administrator against the principal, the court in the jurisdiction of which the assets are managed shall
have jurisdiction.

table of contents

Section 32
Specific jurisdiction for tort

For complaints arising from tort, the court in the jurisdiction of which the tortious act was committed shall have
jurisdiction.

table of contents

Section 32a
Exclusive jurisdiction for effects on the environment

For complaints brought against the operator of a facility listed in Annex 1 of the Act on Liability for
Environmental Damage (Umwelthaftungsgesetz), by which a claim to compensation is asserted for damages
caused by effects on the environment, the court in the jurisdiction of which the facility’s effects on the
environment originated shall have exclusive competence. This shall not apply where the facility is situate
abroad.

table of contents

Section 32b
Exclusive jurisdiction for false or misleading public capital market disclosures, and exclusive

jurisdiction in the event that such disclosures have not been made

(1) For complaints in which:

1.  The compensation of damages caused by false or misleading public capital market disclosures, or caused
by the failure to make such disclosure, or

2.  The compensation of damages caused by the use of false or misleading public capital market disclosures, or
caused by the failure to inform the public that such public capital market disclosures are false or misleading, or

3.  A claim to performance under a contract based on an offer pursuant to the Securities Purchase and
Takeover Act (Wertpapiererwerbs- und Übernahmegesetz)

is being asserted, that court shall have exclusive jurisdiction that is located at the registered seat of the issuer
concerned, of the offeror concerned of other capital investments, or of the targeted company, where said
registered seat is situate within Germany and the complaint is directed, at least also among others, against the
issuer, the offeror, or the targeted company.

(2) The Land governments are authorised to assign by statutory instrument the complaints set out in
subsection (1) to a regional court (Landgericht, LG) for the jurisdictions of several regional courts, provided this
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is expedient for promoting the proceedings ratione materiae or for accelerating the termination of the
proceedings. The Land governments may confer this authorisation upon the Land departments of justice.

table of contents

Section 33
Specific jurisdiction for countercharges

(1) Countercharges may be brought with the court with which the complaint has been filed if there is a
connection between the counterclaim and the claim being asserted in the action, or between the counterclaim
and the means of defence raised against the claim.

(2) This shall not apply if, due to a counterclaim having been brought, it is not admissible to agree on the
jurisdiction of the court for a complaint pursuant to section 40 (2).

table of contents

Section 34
Specific jurisdiction of the main proceedings

The court of the main proceedings shall have jurisdiction for complaints brought for fees and expenditures by
attorneys of record, persons providing assistance, authorised recipients, and court-appointed enforcement
officers.

table of contents

Section 35
Selection from among several jurisdictions

The plaintiff shall be allowed to select among several jurisdictions.

table of contents

Section 35a
(repealed)

table of contents

Section 36
Determination of jurisdiction by a court

(1) The competent court will initially be determined by the court of the next higher level of jurisdiction:

1.  Where the court actually competent is prevented by legal or factual reasons, in an individual case, from
exercising a judicial function;

2.  Where it is uncertain, in light of the boundaries of different judicial districts, which court is competent for the
legal dispute;

3.  Where several persons having their general venue with different courts are to be sued as joined parties at
the general venue, and where no specific jurisdiction common to all parties has been established for the legal
dispute;

4.  Where the complaint is to be filed in the jurisdiction as to the subject matter (forum rei sitae) and the object
concerned is situate in jurisdictions of various courts;

5.  Where different courts have declared in a legal dispute that they are competent and that their judgments are
final and binding;

6.  Where different courts, of which one is competent for the legal dispute, have declared in a final and binding
judgment that they are not competent.

(2) In the event the next higher court common to all parties is the Federal Court of Justice (Bundesgerichtshof,
BGH), the competent court will be determined by that higher regional court (Oberlandesgericht, OLG) in the
jurisdiction of which the court initially dealing with the matter is situate.

(3) If, in determining the competent court, the higher regional court (Oberlandesgericht, OLG) wishes to deviate
from the decision handed down by another higher regional court or by the Federal Court of Justice
(Bundesgerichtshof, BGH) concerning a question of law, it is to submit the matter to the Federal Court of
Justice, stating the reasons on which its interpretation of the law is based. In such event, the Federal Court of
Justice shall rule on the matter.
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table of contents

Section 37
Procedure by which a court determines the venue

(1) The petition for determination of the competent court shall be set out in an order delivered by the court.

(2) The decision determining the competent court is not contestable.

table of contents

Title 3
Agreement as to the jurisdiction of the courts

table of contents

Section 38
Admissible agreement as to the choice of venue

(1) A court of first instance that as such is not competent will become the forum by express or tacit agreement
of the parties should the parties to the agreement be merchants, legal persons under public law, or special
assets (Sondervermögen) under public law.

(2) The competence of a court of first instance may be agreed, furthermore, wherever at least one of the parties
to the agreement has no general venue in Germany. Such agreement must be concluded in writing or, should it
have been concluded orally, must be confirmed in writing. If one of the parties has its general venue in
Germany, a court may be selected in Germany only if that party has its general venue in that court’s jurisdiction,
or if a specific jurisdiction is given.

(3) In all other regards, a choice-of-court agreement shall be admissible only where it was concluded, expressly
and in writing:

1.  After the dispute has arisen, or

2.  For the event that, following the conclusion of the agreement, the party to whom claim is to be laid relocated
his place of residence or habitual place of abode to a location outside the territorial scope of this Code, or for
the event that the party’s place of residence or habitual place of abode is not known at the time the proceedings
are brought in the courts.

table of contents

Section 39
Competence of a court as a result of a party having participated in court proceedings without objecting

to the court’s lack of jurisdiction (rügelose Verhandlung)

Furthermore, the competence of a court of first instance is established by the fact that the defendant makes an
appearance in oral argument on the merits of the case and fails to object to the court’s lack of jurisdiction. This
shall not apply where the notification stipulated by section 504 was not given.

table of contents

Section 40
Invalid and inadmissible choice of court agreement

(1) The choice-of-court agreement shall have no legal effect if it does not refer to a certain legal relationship
and to the legal disputes arising therefrom.

(2) A choice-of-court agreement shall be inadmissible where:

1.  The legal dispute concerns non-pecuniary claims that are assigned to the local courts (Amtsgerichte, AG)
without consideration of the value of the subject matter being litigated, or

2.  An exclusive jurisdiction has been established for the complaint.

In these cases, the competence of a court will not be established by a party making an appearance in oral
argument on the merits of the case without asserting the court’s lack of jurisdiction.

table of contents

Title 4
Disqualification and recusal of court personnel

table of contents
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Section 41
Disqualification from the exercise of judicial office

A judge is disqualified by law from exercising judicial office:

1.  In all matters in which he himself is a party, or in which his relationship to one of the parties in the
proceedings is that of a co-obligee, co-obligor, or a party liable to recourse;

2.  In all matters concerning his spouse or former spouse;

2a.  In all matters concerning his partner or former partner under a civil union;

3.  In all matters concerning persons who are or were directly related to him, either by blood or by marriage, or
who are or were related as third-degree relatives in the collateral line, or who are or were second-degree
relatives by marriage in the collateral line;

4.  In all matters in which he was appointed as attorney of record or as a person providing assistance to a party,
or in which he is or was authorised to make an appearance as a legal representative of a party;

5.  In all matters in which he is examined as a witness or expert;

6.  In all matters in which he assisted, at a prior level of jurisdiction or in arbitration proceedings, in entering the
contested decision, unless this concerns activities of a judge correspondingly delegated or requested.

7.  In all matters concerning court procedures of excessive duration, if he assisted in the impugned proceedings
at the level of jurisdiction, the duration of which is the basis for the claim to compensation.

8.  In all matters in which he assisted in mediation proceedings or in any other alternative conflict resolution
procedures.

table of contents

Section 42
Recusal of a judge from a case

(1) A judge may be recused from a case both in those cases in which he is disqualified by law from exercising a
judicial office, and in those cases in which there is a fear of bias.

(2) A judge will be recused for fear of bias if sound reasons justify a lack of confidence in his impartiality.

(3) In all cases, both parties shall have the right to recuse a judge.

table of contents

Section 43
Loss of the right to recuse a judge

A party may no longer recuse a judge for fear of bias if that party has made an appearance before said judge at
a hearing, or filed petitions, without asserting the reasons for recusal of which it is aware.

table of contents

Section 44
Motion to recuse a judge

(1) The motion to recuse a judge is to be filed with the court of which the judge concerned is a member; it may
be recorded with the registry for the files of the court.

(2) The grounds for such recusal are to be demonstrated to the satisfaction of the court; the party may not be
permitted to make a statutory declaration in lieu of an oath. By way of demonstrating the grounds for recusal,
the testimony of the judge being recused may be referred to.

(3) The judge regarding whom a motion for recusal has been filed shall make his statements regarding the
grounds therefor in his judicial capacity.

(4) If a judge is recused for fear of bias before whom a party has made an appearance at a hearing, or with
whom a party has filed petitions, it shall be demonstrated to the satisfaction of the court that the grounds for
filing a motion for recusal arose only at a later date, or became known to the party at a later date.

table of contents

Section 45
Decision on a motion to recuse a judge
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(1) That court of which the judge is a member shall rule on a motion to recuse him, without that judge being
involved in the decision.

(2) If a judge at a local court (Amtsgericht, AG) is to be recused, a different judge of the local court shall rule on
the motion. No decision need be handed down where the judge regarding whom a motion for recusal has been
filed believes this motion to be justified.

(3) Should the court competent to take the decision become unable to enter a judgment as a result of its
member having been recused, the court of the next higher level of jurisdiction shall rule on the matter.

table of contents

Section 46
Decision and appellate remedies

(1) The decision on a motion to recuse a judge shall be issued by a court order.

(2) No appellate remedies may be lodged against the court order declaring the motion to be justified, while a
complaint subject to a time limit may be filed against any order declaring the motion to be without justification.
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Section 47
Official acts that cannot be delayed

(1) Prior to the motion to recuse him having been dealt with, a judge regarding whom such a motion for recusal
has been filed may take only such measures that cannot be delayed.

(2) Should a motion for recusal be filed regarding a judge during a hearing, and should the decision regarding
the recusal require the hearing to be postponed, the hearing may be continued with the involvement of the
judge regarding whom a motion for recusal has been filed. If the motion for recusal is declared justified, the part
of the hearing that took place after the motion was filed is to be repeated.
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Section 48
Self-recusal; recusal ex officio

The court competent for conclusively dealing with the motion to recuse a judge is to decide on the matter also
in those cases in which such a motion is not appropriate, but in which the judge notifies the court that a
relationship exists that might justify his recusal, or in which other reasons give rise to concerns that the judge
might be disqualified by law.

table of contents

Section 49
Records clerks

The stipulations of the present Title shall apply mutatis mutandis also to the records clerk of the court registry;
the decision shall be handed down by the court at which that records clerk is employed.

table of contents

Chapter 2
Parties

table of contents

Title 1
Capacity to be a party to court proceedings; capacity to sue and be sued

table of contents

Section 50
Capacity to be a party to court proceedings

(1) Any person having legal capacity shall also have the capacity of being a party to court proceedings.

(2) An association having no legal capacity may sue and be sued; in a legal dispute, the association shall have
the same position as an association having legal capacity.

table of contents
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Section 51
Capacity to sue and be sued; legal representation; pursuit of court proceedings

(1) Unless stipulated otherwise by the subsections hereinbelow, the ability of a party to appear before a court,
the representation of parties having no capacity to sue or be sued by other persons (legal representatives), and
the need for a special authorisation for the pursuit of court proceedings are determined pursuant to the
stipulations of civil law.

(2) Any fault of a legal representative shall be equivalent to the fault of the party.

(3) If a party having no capacity to sue or be sued, who is an individual of full legal age, has validly authorised
another individual, in writing, to represent him before the court, the person so authorised shall be equivalent to
a legal representative wherever the authorisation is suited to cancel the need for custodianship in accordance
with section 1896 (2), second sentence, of the Civil Code (Bürgerliches Gesetzbuch, BGB).

table of contents

Section 52
Scope of the capacity to sue and be sued

(1) A person shall have the capacity to sue and be sued insofar as he can be obligated by agreements.

table of contents

Section 53
Legal disability in case of custodianship or curatorship

Where a person having the capacity to sue or be sued is represented by a custodian or curator, that person
shall have the equivalent position in the legal dispute as a person who is under legal disability.

table of contents

Section 53a
(repealed)
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Section 54
Special authorisation to take actions in the proceedings

Individual actions to be taken in the proceedings, for which special authorisation is required under the
stipulations of civil law, shall be valid also without such authorisation if the authorisation was granted for the
pursuit of the proceedings in general, or if the pursuit of such proceedings is an available remedy also without
such general authorisation.

table of contents

Section 55
Foreigners’ capacity to sue and be sued

A foreigner who, according to the laws of his country, lacks the capacity to sue and be sued, shall be deemed to
have such capacity if, pursuant to the laws to which the court hearing the case is subject, he is entitled to such
capacity to sue and be sued.

table of contents

Section 56
Review ex officio

(1) The court is to take account ex officio of any lack in terms of the capacity to be a party to court proceedings,
of the capacity to sue and be sued, of the legitimisation of a legal representative, and of the required
authorisation to pursue legal proceedings.

(2) If any delay would entail imminent danger for a party, that party or its legal representative may be admitted
to pursue legal proceedings, with the proviso that the lack identified must be remedied. The final judgment may
be delivered only after the period determined for the remediation of the lack has expired.
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Section 57
Curator ad litem
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(1) If any delay would entail imminent danger where a party under legal disability is to be sued who has no legal
representative, the presiding judge of the court hearing the case is to appoint a special representative for that
party, upon a corresponding petition being filed, until the legal representative enters the proceedings.

(2) The presiding judge may appoint such a representative also if, in the cases set out under section 20
hereinabove, a person having no capacity to conduct proceedings is to be sued at the court of his place of
abode.

table of contents

Section 58
Curator ad litem for ownerless real estate or unclaimed ships

(1) Should a right to a plot of real estate that has been given up by its previous owner pursuant to section 928
of the Civil Code (Bürgerliches Gesetzbuch, BGB), and that has not yet been acquired by the party entitled to
appropriate it, be asserted by filing a corresponding court action, the presiding judge of the court hearing the
case is to appoint a representative, upon a corresponding petition being filed, who shall be responsible for
exercising the rights and fulfilling the obligations in the legal dispute that result from the ownership of the plot of
real estate until a new owner has been entered in the land register.

(2) Subsection (1) shall apply mutatis mutandis wherever, by filing a corresponding court action, a right is to be
asserted to a registered ship or a ship under construction that was given up by its previous owner pursuant to
section 7 of the Act Governing Rights in Registered Ships and Ships under Construction (Gesetz über Rechte
an eingetragenen Schiffen und Schiffsbauwerken) dated 15 November 1940 (Law Gazette of the Reich
(Reichsgesetzblatt, RGBl.) I page 1499), and that has not yet been acquired by the party entitled to appropriate
it.
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Title 2
Joinder of parties

table of contents

Section 59
Joinder of parties in communities of interest with regard to the disputed right, or where the cause is

identical

A plurality of persons may jointly sue or be sued as joined parties if they form a community of interest with
regard to the disputed right, or if they are entitled or obligated for the same factual and legal cause.

table of contents

Section 60
Joinder of parties in the event of similar claims

A plurality of persons may also jointly sue or be sued as joined parties if similar claims or obligations form the
subject matter in dispute and such claims are based on an essentially similar factual and legal cause.

table of contents

Section 61
Effect of a joinder of parties

Unless stipulated otherwise by civil law or the present Code, joined parties shall deal with their opponent as
individuals in such a form that the actions of one of the joined parties will neither benefit the other joined party
nor place it at a disadvantage.

table of contents

Section 62
Necessary joinder of parties

(1) Where the legal relationship at issue can be established vis-à-vis all joined parties only uniformly, or where
the joinder of parties is a necessity for other reasons, those of the joined parties who have failed to comply with
procedural rules shall be deemed to have been represented by those who did not so fail.

(2) The joined parties who have failed to comply with procedural rules shall continue to be involved also in the
later proceedings.

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0220
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0224
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0225
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0227
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0229
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0231


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 14/256

table of contents

Section 63
Pursuit of the proceedings; summonses

Each of the joined parties is entitled to the right to pursue the proceedings; the entirety of all joined parties is to
be summoned to the hearings.

  

table of contents

Title 3
Involvement of third parties in the legal dispute
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Section 64
Third-party intervention through an action against the two parties to a pending lawsuit

Anyone asserting a claim to the object or the right regarding which a legal dispute is pending between other
persons, either as a whole or in part, shall be entitled, until a final and binding judgment has been handed down
on that dispute, to assert his claim by filing a complaint against both of the parties with the court before which
the legal dispute became pending in the proceedings in the first instance.

table of contents

Section 65
Suspension of the main proceedings

Upon corresponding application being made by a party, the main proceedings may be suspended until a final
and binding judgment has been handed down regarding the third-party intervention through an action brought
against the two parties to a pending lawsuit.

table of contents

Section 66
Third-party intervention in support of a party to the dispute

(1) Anyone who has a legitimate interest in one party prevailing over the other in a legal dispute pending
between other parties may intervene in the proceedings in support of that party.

(2) The third-party intervention in support of a party to the dispute may be made at any stage of the legal
dispute until a final and binding judgment is handed down, and may also be effected in conjunction with an
appellate remedy.

table of contents

Section 67
Legal position of the third party intervening in support of a party to the dispute

The third party intervening in support of a party to the dispute must enter into the legal dispute in whatever
situation the dispute may be in at the time the third party is acceding to it; the third party is entitled to assert
means of challenge or defence and to effectively take all actions in the proceedings such that they are valid,
provided that its declarations and actions are not in opposition to the declarations made and actions taken by
the primary party.

table of contents

Section 68
Effect of the third-party intervention in support of a party to the dispute

The third party intervening in support of a party to the dispute will not be heard, in its relationship to the primary
party, where it alleges that the legal dispute as brought before the judge has been ruled on incorrectly; an
allegation by the third party intervening in support of a party to the dispute, to the effect that the primary party
had pursued the proceedings inadequately, will be heard only insofar as the status of the legal dispute as given
at the time of the third party’s accession, or declarations made and actions taken by the primary party,
prevented it from lodging means of challenge or defence, or insofar as means of challenge or defence of which
the intervening third party was unaware were not lodged by the primary party, either intentionally or through its
grossly negligent fault.
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Section 69
Third-party intervention in support of a party to the dispute as a joinder of parties

Insofar as, pursuant to the stipulations of civil law, the legal validity of the decision delivered in the main
proceedings has an effect on the legal relationship existing between the third party intervening in support of a
party to the dispute and the opponent, the intervening third party shall be deemed to be the joined party of the
primary party in the sense as defined by section 61.

table of contents

Section 70
Accession by the third party intervening in support of a party to the dispute

(1) Should a third party intervene in support of a party to the dispute, it shall accede to the proceedings by
submitting a written pleading with the court hearing the case and, where this pleading is joined to the lodgment
of an appellate remedy, by submitting a written pleading to the court of appeal. The written pleading is to be
served on both parties and must include:

1.  The designation of the parties and of the legal dispute;

2.  Exact information regarding the interest of the third party in intervening in support of a party to the dispute;

3.  The declaration of accession.

(2) Moreover, the general regulations concerning preparatory written pleadings apply.

table of contents

Section 71
Interlocutory proceedings regarding the third-party intervention in support of a party to the dispute

(1) The decision regarding the petition filed with the court to deny leave to a third party to intervene in support
of a party to the dispute shall be handed down following a hearing at which oral argument of the parties and the
intervening third party has been heard. The intervening third party shall be admitted to accede to the
proceedings provided it has demonstrated its interest in so doing to the satisfaction of the court.

(2) A complaint subject to a time limit may be brought against the interlocutory judgment.

(3) For as long as the intervention has not been ruled inadmissible in a final and binding judgment, the
intervening party will be involved in the main proceedings.

  

table of contents

Section 72
Admissibility of third-party notice

(1) Any party believing that it will be able to assert a warranty claim or a claim to indemnification against a third
party should the legal dispute’s outcome not be in its favour, or any party concerned that such a claim may be
brought against it by a third party, may file third-party notice to that third party with the court until a final and
binding judgment has been handed down in the legal dispute.

(2) The court and any court-appointed expert shall not be third parties in the sense of the present rule.
Section 73 second sentence shall not be applied.

(3) The third party is entitled to in turn file third-party notice.

table of contents

Section 73
Form of filing third-party notice

In order to file third-party notice, the party so filing it is to submit a written pleading in which the reasons for
filing such third-party notice and the status of the legal dispute are to be set out. The written pleading is to be
served on the third party, and a copy of same is to be communicated to the opponent of the party filing the third-
party notice. The third-party notice shall become valid only upon its having been served on the third party.
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Section 74
Effects of the third-party notice
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(1) Where the third party accedes to the party filing third-party notice, its relationship to the parties shall be
determined in accordance with the principles applying to the third-party intervention in support of a party to the
dispute.

(2) If the third party refuses to accede to the proceedings, or if it fails to react in substance, the legal dispute will
be continued without its interests being taken into consideration.

(3) In all cases provided for by this section, the stipulations of section 68 are to be applied against the third
party, with the rule being departed from insofar as, instead of the time at which the third party accedes to the
proceedings, that point in time is relevant at which the accession was made possible by the third-party notice.
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Section 75
Interpleader sought by the defendant

Where a debtor who has been sued serves third-party notice upon a third party, asserting that he is entitled to
the claim brought, and where the third party accedes to the dispute, the defendant is to be released from the
legal dispute, upon his filing the corresponding petition, provided that he has lodged the amount of the claim to
the benefit of the creditors who are in dispute, and has waived the right to take this amount back; the defendant
is to be sentenced to pay the costs arising as a consequence of any unfounded objection, and litigation as to
entitlement to the claim is to be continued among the disputing creditors alone. The prevailing creditor shall be
awarded the amount lodged, and the creditor who has not been able to enforce his claim in the dispute shall be
sentenced to reimbursing the original defendant for the costs that were not caused by his unfounded objection,
including the lodgment costs of the amount in dispute.

table of contents

Section 76
Laudatio auctoris in cases involving possession

(1) Anyone who has been sued as the possessor of an object that he alleges to possess based on a legal
relationship of the kind designated in section 868 of the Civil Code (Bürgerliches Gesetzbuch, BGB) may
petition that the constructive possessor be summoned to allow him to react in substance; he must do so prior to
the hearing on the merits of the case by submitting a written pleading naming the constructive possessor, and
by submitting a third–party notice. Until such reaction in substance, or until the closure of the hearing at which
the identified party is to so react in substance, the defendant may refuse to allow the matter to be heard on its
merits.

(2) Should the party so identified dispute the allegation made by the defendant, or should it fail to react in
substance, the defendant shall be entitled to comply with the demand for relief as brought.

(3) Where the identified party acknowledges that the allegation made by the defendant is correct, the identified
party shall be entitled to assume the proceedings in the stead of the defendant and with the defendant’s
consent. Any consent by the plaintiff shall be required only insofar as he is bringing claims independently of the
fact that the defendant is a possessor based on a legal relationship of the kind designated in subsection (1).

(4) Should the party identified have assumed the proceedings, the defendant is to be released from the
complaint upon his filing the corresponding petition. The decision handed down by the court is also valid and
enforceable against the defendant where the subject matter as such is concerned.

table of contents

Section 77
Laudatio auctoris in cases involving impaired ownership

If the owner of an object has filed suit due to an impairment of his ownership, or if the party entitled to a right in
such an object has filed suit due to an impairment of its right, and has made the demand that the impairment
cease or that further impairments be desisted from, the stipulations of section 76 shall apply mutatis mutandis
where the defendant alleges that he has caused the impairment by way of exercising the right of a third party.
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Title 4
Attorneys of record and counsel

table of contents

Section 78
Proceedings in which the parties must be represented by counsel
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(1) The parties to disputes before the regional courts (Landgerichte, LG) and the higher regional courts
(Oberlandesgerichte, OLG) must be represented by an attorney. Where, based on section 8 of the Introductory
Law of the Courts Constitution Act (Einführungsgesetz zum Gerichtsverfassungsgesetz), a Land has
established a supreme court for its territory, the parties to a dispute must likewise be represented by an
attorney before this court as well. In proceedings before the Federal Court of Justice (Bundesgerichtshof,
BGH), the parties to the dispute must be represented by an attorney admitted to practice before said court.

(2) Public authorities and legal persons under public law, including the co-operation groupings they may form
by way of fulfilling their tasks as governed by public law, may have themselves represented by their own
employees who are qualified to hold judicial office, or by employees who are qualified to hold judicial office and
who are working with other public authorities or legal persons under public law, including the co-operation
groupings they may form by way of fulfilling their tasks as governed by public law.

(3) These rules are not to be applied to proceedings before a judge correspondingly delegated or requested,
nor are they to be applied to actions in the proceedings that may be taken before the records clerk of the court
registry.

(4) Any attorney authorised to represent parties before the courts in accordance with the stipulations of
subsections (1) and (2) may represent himself.

table of contents

Section 78a
(repealed)
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Section 78b
Attorney appointed by the court in keeping with statutory requirements

(1) Insofar as representation by an attorney is mandated and a party is unable to find an attorney prepared to
represent it, the court hearing the case of the party may, by order, assign an attorney as counsel to that party,
upon its having filed the corresponding petition, who is admitted to practice before the court of that level of
jurisdiction, and who is to exercise that party’s rights, provided that the action brought by the party or the
defence against an action brought by others does not seem frivolous or without any prospects of success.

(2) A complaint subject to a time limit may be lodged against the order by which the assignment of an attorney
is refused.

table of contents

Section 78c
Selection of the attorney

(1) The attorney to be assigned as counsel pursuant to section 78b will be selected by the presiding judge of
the court from among the attorneys established in the judicial district of the court hearing the case.

(2) The attorney assigned as counsel may make his acceptance dependent on the party paying an advance,
the amount of which is to be computed in accordance with the Act on the Remuneration of Attorneys
(Rechtsanwaltsvergütungsgesetz, RVG).

(3) A complaint subject to a time limit may be filed by the party, and likewise by the attorney, against a ruling
handed down pursuant to subsection (1). The attorney shall also be entitled to file a complaint subject to a time
limit if the presiding judge of the court refuses to comply with the petition that the attorney’s assignment as
counsel to the party be cancelled (section 48 (2) of the Bundesrechtsanwaltsordnung (BRAO, Federal Act on
the Profession of Attorneys)).
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Section 79
Proceedings the parties may pursue without being represented by counsel

(1) To the extent representation by attorneys is not mandated, the parties to the dispute may pursue the legal
dispute themselves. Parties asserting a third-party monetary claim, or a monetary claim assigned to them for
the purpose of collecting the claim on another’s account, must be represented by counsel as attorneys-in-fact
unless they are authorised, pursuant to the stipulations of subsection (2), to represent the creditor, or unless
they are collecting a claim of which they were the original creditor.

(2) The parties may have themselves represented by counsel as attorneys-in-fact. Above and beyond this, the
following are authorised to represent parties as attorneys-in-fact:

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0287
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0288
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0291
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0295


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 18/256

1.  Employees of the party or of a company affiliated with it (section 15 of the Stock Corporation Act
(Aktiengesetz, AktG)); public authorities and legal persons under public law, including the co-operation
groupings they may form by way of fulfilling their tasks as governed by public law, may also have themselves
represented by employees of other public authorities or legal persons under public law, including the co-
operation groupings they may form by way of fulfilling their tasks as governed by public law;

2.  Family members of full legal age (section 15 of the Fiscal Code (Abgabenordnung, AO), section 11 of the
Act on Civil Unions (Lebenspartnerschaftsgesetz, LPartG)), persons who are qualified to hold judicial office and
joined parties, provided that the representation is not connected to any activities performed against payment;

3.  Consumer centres and other publicly subsidised consumer associations, where they are collecting claims of
consumers in the context of their scope of responsibilities;

4.  Persons providing collection services (registered persons pursuant to section 10 (1), first sentence,
number 1 of the Legal Services Act (Rechtsdienstleistungsgesetz, RDG)) in summary proceedings for a
payment order until the matter is transferred to the court hearing the dispute, in the case of petitions for a
declaration of enforceability in compulsory enforcement proceedings against movable property for monetary
claims, including proceedings for the administration of a statutory declaration in lieu of an oath and for an
application for the issuance of an arrest warrant, in each case to the exception of procedural actions that initiate
legal proceedings determining whether or not a claim is justified, or actions that are to be taken within such
legal proceedings.

Attorneys-in-fact who are not individuals will act through their governing bodies and the representatives
charged with representing them in the proceedings.

(3) The court will refuse to accept attorneys-in-fact who do not have the power of representation as stipulated
by subsection (2); the corresponding order is incontestable. Actions taken in the proceedings by an attorney-in-
fact who does not have the power of representation, as well as the service of documents on this attorney-in-
fact, or notice given to him, will be valid until the date on which the court refuses to accept him. The court may
prohibit the attorneys-in-fact designated in subsection (2), second sentence, numbers 1 to 3, by incontestable
order, from continuing to represent the party should they be unable to appropriately depict the circumstances
and facts as well as the relationship of the parties to the dispute.

(4) Judges may not appear as attorneys-in-fact before a court of which they are a member. Honorary lay judges
may not appear before a formation of the court of which they are a member, to the exception of the cases
provided for by subsection (2), second sentence, number 1. Subsection (3) sentences 1 and 2 shall apply
mutatis mutandis.
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Section 80
Power of attorney for proceedings

The power of attorney is to be submitted in writing for the files of the court. It may be submitted retroactively;
the court may determine a time limit in this regard.
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Section 81
Scope of the power of attorney for proceedings

The power of attorney for proceedings authorises the bearer to take all actions concerning the legal dispute in
the proceedings, including those that are occasioned by countercharges being brought, by proceedings being
reopened, by an objection being lodged pursuant to section 321a, and by compulsory enforcement; it further
authorises the bearer to appoint a representative as well as an attorney-in-fact for the courts of higher instance;
to bring the legal dispute to a close by settlement, to waive the subject matter of the litigation, or to recognise
the claim being enforced by the opponent; to take possession of the cost reimbursement made by the opponent
or the Treasury.
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Section 82
Power of attorney valid for collateral proceedings outside of the actual litigation

The power of attorney for the main proceedings comprises the power of attorney for proceedings in which a
third-party intervention is pursued by bringing an action against the two parties to a pending lawsuit, as well as
for proceedings concerning a seizure or an injunction.

table of contents
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Section 83
Limitation of the power of attorney for proceedings

(1) Any limitation of the statutory scope of the power of attorney will have legal effect vis-à-vis the opponent
only insofar as this limitation concerns the termination of the legal dispute by settlement, a waiver of the subject
matter of the litigation, or the opponent’s recognition of the claim being enforced.

(2) To the extent representation by attorneys is not mandated, a power of attorney may be issued for individual
actions to be taken in the proceedings.
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Section 84
Plurality of attorneys of record

Where several attorneys of record have been authorised, they shall have the right to represent the party both
jointly and individually. Any stipulation in the power of attorney in derogation herefrom will not have any legal
effect vis-à-vis the opponent.
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Section 85
Effect of the power of attorney for proceedings

(1) The procedural actions taken by the party’s attorney of record shall bind the party in the same manner as if
the party itself had taken these actions. This applies to admissions and any other declarations as to fact insofar
as they are not immediately recanted or corrected by the party appearing at the hearing along with his
representatives.

(2) Any fault of the attorney of record shall be equivalent to a fault of the party.

Footnote

Section 85 (2): Depending on the operative part of the judgment, this complies with the German Constitution
(Grundgesetz, GG), pursuant to the ruling of 20 April 1982 I 1169 – 2 BvL 26/81 – handed down by the Federal
Constitutional Court and published in Entscheidungen des Bundesverfassungsgerichts (BVerfGE).
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Section 86
Continuation in force of the power of attorney for proceedings

The power of attorney will be cancelled neither by the death of the grantor of the power of attorney, nor by any
change in his capacity to sue and be sued or in his legal representation; however, the attorney-in-fact is to
submit to the court the power of attorney granted to him by the successor should he appear in the legal dispute
on the successor’s behalf after the suspension of the legal dispute has ceased.
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Section 87
Expiry of the power of attorney

(1) The termination of an agreement governing a power of attorney will take legal effect vis-à-vis the opponent
only upon notification being made that the power of attorney has expired; in proceedings in which the parties
must be represented by counsel, it will so take effect only upon notification as to another attorney having been
appointed.

(2) A termination by the attorney-in-fact himself will not prevent him from acting on behalf of the grantor of the
power of attorney until the latter has otherwise ensured the protection of its interests under law.
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Section 88
Lack of power of attorney

(1) Where a power of attorney is lacking, the opponent may file an objection, regardless of the status of the
legal dispute.

(2) The court is to take account of the lack of power of attorney ex officio, unless an attorney is acting as the
attorney-in-fact.

table of contents

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0314
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0316
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0321
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0323
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0326
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0329


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 20/256

Section 89
Representative without a power of attorney

(1) Where a person acts on behalf of a party as a negotiorum gestor (person acting on behalf of another without
having been granted express authority to do so), or as an attorney-in-fact, without submitting a power of
attorney to the court, he may be admitted to the litigation on a preliminary basis against or without provision of
security for costs and damages. The final judgment may be delivered only after the period for submitting the
approval has expired. Should the approval not have been submitted by the time the final judgment is delivered,
the person admitted to the litigation on a preliminary basis is to be sentenced to compensating the opponent for
the costs he has had to incur as a result of the former’s admission to the litigation; moreover, he is to
compensate the opponent for the damages the latter has suffered as a result of such admission.

(2) The party must allow the case against it to be conducted in this manner if it has granted the power of
attorney only orally, or if it has expressly or tacitly approved the litigation.

table of contents

Section 90
Advisers

(1) The parties to the dispute may appear at the hearing in the company of advisers. Anyone may be an adviser
who is authorised to represent a party as an attorney-in-fact in a hearing in proceedings in which the party may
pursue the legal dispute itself. The court may admit other persons as advisers provided this serves the purpose
intended, and provided the circumstances of the individual case indicate that a corresponding need exists.
Section 79 (3) sentences 1 and 3 and (4) shall apply mutatis mutandis.

(2) The statements made by advisers shall be deemed to be submissions by the party unless the latter
immediately recants or corrects such statements.
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Title 5
Costs of the proceedings
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Section 91
Principle of the obligation to bear costs; scope of this obligation

(1) The party that has not prevailed in the dispute is to bear the costs of the legal dispute, in particular any
costs incurred by the opponent, to the extent these costs were required in order to bring an appropriate action
or to appropriately defend against an action brought by others. The compensation of costs also comprises
compensation of the opponent for any necessary travel or for time the opponent has lost by having been
required to make an appearance at hearings; the rules governing the compensation of witnesses shall apply
mutatis mutandis.

(2) In all proceedings, the statutory fees and expenditures of the attorney of the prevailing party are to be
compensated. However, the travel expenses of an attorney who has not established himself in the judicial
district of the court hearing the case, and who does not reside at the location of the court hearing the case,
shall be compensated only insofar as it was necessary to involve him in order to bring an appropriate action, or
to appropriately defend against an action brought by others. The costs of retaining several attorneys shall be
compensated only insofar as they do not exceed the costs of a single attorney, or insofar as personal reasons
required an attorney to be replaced by another. Where an attorney represents himself, he shall be reimbursed
for those fees and expenditures that he could demand as fees and expenditures had he been granted power of
attorney to represent another party.

(3) The costs of the legal dispute in the sense as defined by subsections (1) and (2) also include the fees
arising as a result of conciliation proceedings before a dispute-resolution entity established or recognised by a
Land department of justice (Landesjustizverwaltung); this shall not apply if a period longer than one year has
lapsed between the date on which the conciliation proceedings ended and the date on which proceedings were
brought in the courts.

(4) The costs of the legal dispute in the sense of subsection (1) also include costs that the prevailing party has
paid to the party that has not prevailed in the course of the legal dispute.
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Section 91a
Costs where the main action has been dealt with and terminated
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(1) Where the parties to the dispute declare the matter terminated in the hearing, or make such declaration in a
written pleading, or by recording it with the registry for the files of the court, the court shall issue, at its equitably
exercised discretion, an order on the costs, taking account of the circumstances and facts as well as the status
of the dispute thus far. The same shall apply if the defendant fails to oppose, within a statutory period of two (2)
weeks from service of the written pleading, the plaintiff’s declaration as to the matter having been dealt with and
terminated, provided that this consequence was indicated to the defendant previously.

(2) A complaint subject to a time limit may be lodged against the decision. This shall not apply where the value
of the claim in the main action is equal to or lower than the amount specified in section 511. The court is to hear
the opponent prior to handing down its decision on the complaint.
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Section 92
Costs in the event a party prevails in part

(1) Where each of the parties has prevailed for a part of its claim, but has not been able to enforce another part
of its claim in the dispute, the costs are to be cancelled against each other, or they are to be shared
proportionately. If the costs have been cancelled against each other, the parties shall bear the court costs at
one half each.

(2) The court may impose the entire costs of the proceedings on one of the parties if:

1.  The amount the other party claimed in excess was relatively small, or has resulted in only slightly higher
costs, or

2.  The amount of the claim brought by the other party depended on the judges determining it at their discretion,
on the assessment by experts, or on the parties settling their reciprocal claims.
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Section 93
Costs in the event an immediate acknowledgment is made

Where the defendant has not given cause for an action to be brought, the plaintiff shall bear the costs of the
proceedings should the defendant immediately acknowledge the claim.

table of contents

Section 93a
(repealed)

table of contents

Section 93b
Costs of actions brought for the vacation of premises

(1) Where a court finds for the party filing a complaint for the vacation of residential premises, taking account of
the fact that due to the legitimate interests of the plaintiff, the defendant’s demand to continue the tenancy
relationship is not justified in light of the stipulations of sections 574 to 574b of the Civil Code (Bürgerliches
Gesetzbuch, BGB), the court may impose on the plaintiff the costs in their entirety or in part should the
defendant have demanded the continuation of the tenancy relationship and provided reasons for doing so, and
where the plaintiff prevails for reasons that have arisen only subsequently (section 574 (3) of the Civil Code
(BGB)). This shall apply mutatis mutandis to any legal dispute for continuation of the tenancy relationship
where the complaint is dismissed.

(2) If a complaint brought for the vacation of residential premises is dismissed and the ruling determines that, in
keeping with the defendant’s demand, the tenancy relationship is to continue in light of the stipulations of
sections 574 to 574b of the Civil Code (Bürgerliches Gesetzbuch, BGB), the court may impose on the
defendant the costs in their entirety or in part should the defendant have failed to immediately comply with the
plaintiff’s demand to provide the reasons for his opposition. This shall apply mutatis mutandis to any legal
dispute for continuation of the tenancy relationship where the court finds for the party filing the complaint.

(3) In the event the defendant immediately acknowledges the claim to vacation of the residential premises, but
a period is granted within which he may so vacate them, the court may impose on the plaintiff the costs in their
entirety or in part if the defendant had already requested of the plaintiff, prior to the complaint being brought,
that the tenancy relationship continue, or that a period for clearing the premises that is reasonable under the
circumstances be granted, without this request having met with success.
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Section 93c
(repealed)
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Section 93d
(repealed)
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Section 94
Costs where claims have devolved upon others

In cases in which the plaintiff asserts and files a claim that has devolved upon him, without having informed the
defendant of such devolution prior to bringing the proceedings in the courts, he shall bear the costs of the
proceedings insofar as they have arisen because the defendant had cause to dispute the claim as the plaintiff
had failed to so give notice of the devolution, or to prove it by supporting documents.
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Section 95
Costs in the event of failure to comply with procedural rules or of fault

The party that fails to attend a hearing or to meet a deadline shall bear the costs arising therefrom; this shall
also apply if the party, through its fault, has caused a hearing to be deferred or a hearing for oral argument to
be postponed, or if it has caused a hearing to be arranged at which the hearing for oral argument is to be
continued, or a period to be extended.
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Section 96
Costs of means of challenge or defence that have not met with success

Where the means of challenge or defence brought have not met with success, their costs may be imposed on
the party that has availed itself of such means, even in those cases in which it has prevailed on the merits of
the case.
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Section 97
Costs of appellate remedies

(1) The costs of appellate remedies that have been sought without success shall be borne by the party that has
lodged the remedy.

(2) The costs of the appellate proceedings shall be imposed on the prevailing party in their entirety or in part if it
has prevailed by reason of a new submission that it would have been able to assert and file at a prior level of
jurisdiction.

(3) (repealed)

table of contents

Section 98
Costs of settling a matter

The costs of any settlement shall be deemed to have been cancelled against each other unless otherwise
agreed by the parties to the dispute. The same shall apply regarding the costs of the legal dispute that has
been dealt with and terminated by settlement, unless a final and binding decision has been delivered in their
regard.

table of contents

Section 99
Contestation of rulings on the payment of costs

(1) A ruling on the payment of costs may not be admissibly contested unless an appeal is filed against the
decision taken on the merits of the case.

(2) If the main action has been dealt with and terminated by a sentence that is based on an acknowledgment, a
complaint subject to a time limit may be lodged against the ruling on the payment of costs. This shall not apply

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0357
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0358
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0360
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0362
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0364
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0368
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0370


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 23/256

where the value of the claim in the main action is not higher than the amount specified in section 511. The
opponent is to be heard prior to the decision being taken on the complaint.
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Section 100
Costs as borne by joined parties

(1) Should the party that has not prevailed before the court consist of a plurality of persons, they shall be liable
for the compensation of costs on a per capita basis.

(2) If the joined parties’ participation in the legal dispute differs significantly, the court may decide at its
discretion to base its ruling on such participation.

(3) Where a joined party has availed itself of a special means of challenge or defence, the remaining joined
parties shall not be liable for the costs engendered thereby.

(4) In the event that several defendants are sentenced as joint and several debtors, they shall also be liable for
the compensation of costs as joint and several debtors, notwithstanding the rule set out in subsection (3). The
stipulations under civil law, according to which this liability extends to the costs designated in subsection (3),
shall remain unaffected hereby.
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Section 101
Costs of a third-party intervention in support of a party to the dispute

(1) The costs entailed by a third-party intervention in support of a party to the dispute are to be imposed on the
opponent of the primary party to the extent he is to bear the costs of the legal dispute in accordance with the
stipulations of sections 91 to 98; insofar as this is not the case, they are to be imposed on the third party
intervening in support of a party to the dispute.

(2) Where the third party intervening in support of a party to the dispute is deemed to be a joined party of the
primary party (section 69), the stipulations of section 100 shall govern.
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Section 102
(repealed)
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Section 103
Basis for the assessment of costs; petition for the assessment of costs

(1) A claim to reimbursement of the costs of the proceedings may be asserted only based on a legal document
(title) suited for compulsory enforcement.

(2) The petition for assessment of the amount to be reimbursed is to be filed with the court of first instance. The
computation of the costs, the copy intended for forwarding to the opponent, and the proof serving to justify the
individual cost items are to be attached to the petition.

table of contents

Section 104
Procedure for the assessment of costs

(1) The court of first instance is to rule on the petition regarding the assessment of costs. Upon this petition
being filed, the court is to rule that, from the date on which the petition regarding the assessment of costs is
received, and, in the case provided for by section 105 (3), from the date on which the judgment is pronounced,
the costs assessed are to bear interest at five percentage points above the base rate of interest in accordance
with section 247 of the Civil Code (Bürgerliches Gesetzbuch, BGB). Where the petition is complied with fully or
in part, the decision is to be served ex officio on the opponent of the petitioner, with a copy of the computation
of the costs being enclosed. The decision is to be served ex officio on the petitioner only in those cases in
which the petition is dismissed as a whole or in part; in all other instances, the decision shall be communicated
by simple letter.

(2) In order for a cost item to be considered, it shall suffice for it to have been substantiated. As regards the
expenditures an attorney has incurred for postage and telecommunications services, his assurance that such
expenditures have been incurred shall be sufficient substantiation. In order for turnover tax amounts to be
considered, the petitioner’s declaration that he is unable to deduct such amounts as input taxes shall be
sufficient substantiation.
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(3) A complaint subject to a time limit may be lodged against the decision. The court with which the complaint is
lodged may suspend the proceedings until the decision on which the petition for assessment of costs is based
has become final and binding.

table of contents

Section 105
Simplified cost-assessment order

(1) The court order assessing the costs may be included in the judgment and the execution copies, provided
that no execution of the ruling has yet been issued at the time the petition is filed, and provided that this does
not entail any delay for the execution. Should the court order assessing the costs be issued in the form
stipulated by section 130b, it is to be recorded in a separate electronic document. The document is to be joined
to the judgment such that it cannot be separated.

(2) No separate execution and service of the court order assessing the costs shall be made in the cases
provided for by subsection (1). The amount assessed shall be communicated to the parties, with a copy of the
computation of costs being attached to the communication made to the petitioner’s opponent. The court order
assessing the costs shall not be joined to the judgment where the petition regarding the assessment of costs is
not complied with, and also where it is not complied with only in part.

(3) No petition regarding the assessment of costs need be filed if the party has submitted the computation of its
costs prior to the judgment being pronounced; in such event, the copy of the computation of the costs to be
communicated to the opponent is to be prepared ex officio.
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Section 106
Cost allocation according to quotas

(1) In cases in which the costs of the proceedings are allocated, in their entirety or in part, according to quotas,
the court is to demand of the opponent, upon receipt of the petition regarding the assessment of costs, that it
submit the computation of its costs to the court within one (1) week. The stipulations of section 105 are not to
be applied.

(2) Once the one-week period has expired without success, the decision shall be given without consideration of
the opponent’s costs, notwithstanding the latter’s right to retroactively file a claim to reimbursement. The
opponent shall be liable for the additional costs arising as a result of the proceedings for retroactive
reimbursement.
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Section 107
Change based on an assessment of the value of the claim

(1) Should, following the assessment of the costs, a decision be given by the court assessing the value of the
subject matter being litigated, the cost assessment is to be changed accordingly insofar as the court’s decision
deviates from the computation of the value on which the assessment of the costs is based, upon corresponding
application being made. The court of first instance shall decide on said application.

(2) The application is to be filed with the court registry within the one-month period. The period shall commence
upon service of the order assessing the value of the subject matter being litigated and, where no such service
is required, upon its pronouncement.

(3) The stipulations of section 104 (3) are to be applied.
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Title 6
Provision of security
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Section 108
Nature and amount of the security

(1) In those cases in which security is to be provided in the proceedings, the court may at its sole discretion
determine the nature of such security and the amount in which it is to be provided. Unless the court has made
provisions in this regard, and unless the parties to the dispute have not agreed otherwise, the security is to be
provided in the form of an irrevocable and unconditional guaranty of unlimited term, issued in writing, by a
financial institution authorised to pursue its business in Germany, or by lodging cash or such securities that are
suited to serve as security pursuant to section 234 (1) and 3 of the Civil Code (Bürgerliches Gesetzbuch, BGB).
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(2) The stipulations of section 234 (2) and of section 235 of the Civil Code (Bürgerliches Gesetzbuch, BGB)
shall apply mutatis mutandis.
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Section 109
Return of the security

(1) Where the cause for providing security has ceased to exist, the court that has directed that security be
provided, or permitted such provision of security, shall determine a period, upon corresponding application
being made, within which the party to whose benefit the security was provided is to declare its consent to
returning the security, or within which such party is to provide supporting documentary proof that it has brought
proceedings in the courts for its claims.

(2) Upon this period expiring, and upon corresponding application being made, the court shall order that the
security be returned, unless it is proven in the meantime that the proceedings have been brought in the courts;
if the security has been provided as a bond, the court shall order the bond to expire. The order shall become
effective only once it has become final and binding.

(3) The applications for the return of the security, and the consent thereto, may be recorded with the registry for
the files of the court. The decisions are issued by a court order.

(4) The applicant may file a complaint subject to a time limit against the order by which the application provided
for in subsection (1) is rejected, while both parties may file a complaint subject to a time limit against the
decision designated in subsection (2).
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Section 110
Security deposit for the costs of the proceedings

(1) Plaintiffs who do not have their habitual place of abode in a Member State of the European Union or in a
signatory state of the Agreement on the European Economic Area shall provide security for the costs of the
proceedings should the defendant so demand.

(2) This obligation shall not be given:

1.  Where, due to international treaties, no such security deposit may be demanded;

2.  Where the decision as to the defendant’s reimbursement of the costs it has incurred in the proceedings
would be enforced based on international treaties;

3.  Where the plaintiff possesses real estate assets, or claims secured in rem, in Germany that suffice to cover
the costs of the proceedings;

4.  Where countercharges are brought;

5.  Where proceedings have been brought in the courts based on public notice given by a court.
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Section 111
Retroactive demand for a security deposit for the costs of the proceedings

The defendant may demand a security deposit to be made for the costs of the proceedings if the prerequisites
for such an obligation to provide security arise only in the course of the legal dispute, unless a part of the claim
brought before the courts is undisputed among the parties and would suffice to cover such costs.
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Section 112
Amount of the security deposit for the costs of the proceedings

(1) The amount of the security to be provided shall be assessed by the court at its sole discretion.

(2) In so assessing the amount of the security, the costs of the proceedings are to be based on that amount that
the defendant will likely have to pay. The costs that will accrue to the defendant if it brings countercharges shall
not be taken into account in this context.

(3) Should it become apparent in the course of the legal dispute that the security provided will not suffice, the
defendant may demand further security, provided that no part of the claim brought before the courts that would
suffice to cover such costs is undisputed among the parties.
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table of contents

Section 113
Determination of the deadline by which the security deposits for the costs of the proceedings are to be

provided

In issuing the order that the plaintiff is to provide security, the court is to determine a period within which the
security is to be provided. Upon the period expiring, and upon a corresponding application being made by the
defendant, the action is to be declared as having been withdrawn if the security has not been provided by the
date of the decision by the court; in the event oral argument is to be heard regarding appellate remedies sought
by the plaintiff, these remedies are to be overruled.
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Title 7
Assistance with court costs; advance on the costs of litigation
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Section 114
Prerequisites

(1) Any parties who, due to their personal and economic circumstances, are unable to pay the costs of
litigation, or are able to so pay them only in part or only as instalments, will be granted assistance with the court
costs upon filing a corresponding application, provided that the action they intend to bring or their defence
against an action that has been brought against them has sufficient prospects of success and does not seem
frivolous. Wherever the present title is silent, sections 1076 through 1078 shall apply to assistance with court
costs in cross-border disputes within the European Union.

(2) The action being brought or the defence against an action is frivolous where a party that has not taken
recourse to assistance with the court costs would desist, upon having judiciously assessed all circumstances,
from bringing an action or defending against an action in spite of sufficient prospects of succeeding.
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Section 115
Use of income and assets

(1) The parties are to use their income. The term “income” comprises all earnings in money or in money’s
worth. The following are to be deducted in determining the parties’ income:

1.

a)  The amounts designated in section 82 (2) of Book XII of the Social Code (Sozialgesetzbuch Teil XII, SGB
XII);

b)  For parties earning an income from economic activities, an amount of 50 percent of the maximum standard
rate initially assessed or later updated for the single, or single-parent, beneficiary of benefits granted under
stage 1 standard support needs pursuant to the annex to section 28 of Book XII of the Social Code (SGB XII);

2.

a)  For the party and the party’s spouse or partner under a civil union, the amount of the maximum standard
rate initially assessed or later updated for the single, or single-parent, beneficiary of benefits granted under
stage 1 standard support needs pursuant to the annex to section 28 of Book XII of the Social Code (SGB XII),
increased in each case by 10 percent;

b)  In the event of further maintenance payments being made based on a statutory obligation to pay such
maintenance, for each person entitled to maintenance, in each case the amount of the maximum standard rate
initially assessed or later updated for the person of the corresponding age entitled to benefits granted under
standard support needs of stages 3 to 6 pursuant to the annex to section 28 of Book XII of the Social Code
(SGB XII), increased in each case by 10 percent;

3.  The costs of residential accommodation and heating costs, insofar as they are not obviously
disproportionate to the general life circumstances of the party concerned;

4.  Extra allowances for additional needs pursuant to section 21 of Book II of the Social Code (SGB II) and
pursuant to section 30 of Book XII of the Social Code (SGB XII);

5.  With a view to special obligations to which the party is subject, further amounts as appropriate;
section 1610a of the Civil Code (Bürgerliches Gesetzbuch, BGB) shall apply mutatis mutandis.
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The amounts in force at the time at which assistance with court costs is approved shall govern. The Federal
Ministry of Justice publishes, in the Federal Law Gazette (Bundesgesetzblatt, BGBl.), the amounts initially
assessed or later updated in accordance with the third sentence hereinabove at number 1 lit. b and with
number 2. Where these amounts are not full amounts in euros, they are to be rounded down where they are
equal to 0.49 euros and less, and shall be rounded up where they are equal to 0.50 euros and higher. The
maintenance allowance amounts stipulated by the third sentence hereinabove at number 2 shall be reduced by
the income earned by the person entitled to maintenance. Should an annuity be paid, it is to be deducted
instead of the allowance amount wherever reasonable.

(2) Out of that part of the monthly income remaining after deductions (“income to be used”), monthly
instalments are to be assessed in the amount of half of the income to be used; such monthly instalments are to
be rounded down to a full amount in euros. Where the amount of a monthly instalment is lower than 10 euros,
the assessment of monthly instalments is to be desisted from. Where the income to be used is greater than 600
euros, the monthly instalment shall amount to 300 euros plus that part of the income to be used that is in
excess of 600 euros. As a maximum, and regardless of the number of court instances in which the proceedings
are pursued, a maximum of 48 monthly instalments are to be paid.

(3) The party is to use its assets to the extent this can reasonably be expected of it. Section 90 of Book XII of
the Social Code (SGB XII) shall apply mutatis mutandis.

(4) Assistance with court costs will not be approved if it can be foreseen that the party’s costs of litigation will
not be higher than four (4) monthly rates and will not exceed the partial amounts to be contributed from the
party’s assets.
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Section 116
Party by virtue of an office; legal person; organisations having the capacity to be a party

Upon corresponding application being made, assistance with court costs shall be approved for parties:

1.  Who are a party by virtue of their office, if the costs cannot be funded from the available assets administered
by that party and it cannot reasonably be expected of the parties economically involved in the subject matter in
dispute to contribute to the payment of these costs;

2.  Who are a legal person or an organisation that has the capacity to be a party and that was established in
Germany, in another Member State of the European Union, or in any other signatory state of the Agreement on
the European Economic Area, and which have their registered seat there, if the costs cannot be funded by that
party nor by the parties economically involved in the subject matter in dispute, and if any failure to bring an
action or to defend against an action that has been brought would contradict the public interest.

Section 114 subsection (1), first sentence, last clause of the sentence, and subsection (2) are to be applied.
Should the costs be funded only in part or in partial amounts, the corresponding amounts are to be paid.
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Section 117
Application

(1) The application for approval of assistance with court costs is to be submitted to the court hearing the case; it
may be recorded with the registry for the files of the court. The application is to summarise the case and is to
cite the evidence. The application for approval of assistance with court costs in the event of compulsory
enforcement is to be filed with the court having jurisdiction for compulsory enforcement.

(2) With the application, the party is to include a declaration describing his personal and economic
circumstances (family circumstances, profession, assets, income and financial obligations), and is to attach the
corresponding proof to same. The declaration and the proof may be made accessible to the opponent in the
proceedings only upon the party having consented to this being done, unless the opponent is entitled, vis-à-vis
the applicant, to be informed of the applicant’s earnings and assets pursuant to the stipulations of civil law. Prior
to his declaration being forwarded to the opponent, the applicant is to be given the opportunity to state his
position. The applicant is to be informed of the fact that the declaration has been forwarded.

(3) In the interests of simplifying and streamlining the procedure, the Federal Ministry of Justice is authorised to
introduce forms for the declaration, such forms being subject to approval by the Bundesrat and being made by
statutory instrument. Such forms also contain the instructions required pursuant to section 120a (2), fourth
sentence.

(4) Insofar as such forms have been introduced for the declaration, the party must use them.
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Section 118
Approval procedure

(1) The opponent is to be given the opportunity to state his position as to whether or not he believes the pre-
requisites for approving assistance with court costs have been met, unless this is deemed inappropriate for
special reasons. This position statement may be recorded with the registry for the files of the court. If it is to be
expected that the parties will settle, the court may summon the parties to the dispute for a discussion of the
matter in person; the court is to record any settlement reached. Any costs incurred by the opponent will not be
reimbursed. The expenditures incurred in the course of examining witnesses and experts pursuant to
subsection (2), third sentence, shall be borne as court costs by the party on whom the costs of the legal dispute
have been imposed.

(2) The court may demand that the applicant substantiate the information he has provided on the facts and
circumstances of the case, and specifically may demand that a statutory declaration in lieu of an oath be made.
It may order information to be procured from the authorities, and it may in particular order the submission of
records and procure information. No witnesses or experts shall be examined, unless it cannot be established by
any other means whether or not the action brought by a party, or the defence against an action brought by
others against it, holds out sufficient prospects of success and does not seem frivolous; none of the parties
shall be placed under oath. Should, within a period set by the court, the applicant fail to substantiate information
he has provided regarding his personal and economic circumstances, or should he fail to answer certain
questions, or not answer them to the satisfaction of the court, the court shall refuse to approve assistance with
court costs in this regard.

(3) The measures set out in subsections (1) and (2) shall be taken by the presiding judge or by a member of the
court accordingly delegated by the presiding judge.
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Section 119
Approval

(1) Assistance with court costs shall be approved separately at each level of jurisdiction. Wherever the
opponent has filed an appeal, it shall not be reviewed at any higher level of jurisdiction whether the action
brought by a party, or the defence against an action brought by others, holds out sufficient prospects of success
or seems frivolous.

(2) An approval of assistance with court costs granted for compulsory enforcement against movable property
shall comprise all enforcement measures in the judicial district of the court responsible for the enforcement,
including the procedure for statutory declarations in lieu of an oath.
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Section 120
Assessment of payments

(1) In approving assistance with court costs, the court shall assess the monthly instalments and amounts to be
paid out of the assets. Should, in light of special obligations being given, the court deduct amounts from the
income in accordance with section 115 (1), third sentence, number 5, and should it be reasonable to assume
that upon the expiry of four (4) years, these obligations will have ceased either entirely or in part, the court shall
concurrently assess the payments also in the amount resulting if the obligations are not taken into account, or
only in a reduced scope; moreover, the court shall also determine from which time onwards these latter
payments are to be made.

(2) The payments are to be made to the Land cash office (Landeskasse), in proceedings before the Federal
Court of Justice (Bundesgerichtshof, BGH), they are to be made to the Federal cash office (Bundeskasse)
unless assistance with court costs has been approved at a prior level of jurisdiction.

(3) The court shall order the payments to be provisionally stayed:

1.  If the payments made by the party will cover the costs foreseeably arising;

2.  If the party, counsel assigned to it or the Federal cash office or the Land cash office are able to assert the
costs against another party involved in the proceedings.

(4) (repealed)
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Section 120a
Modification of approval
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(1) The court is to modify its decision as to the payments to be made if the personal or economic
circumstances, based on which assistance with court costs was granted, have undergone a significant change.
A change of the authoritative amounts pursuant to section 115 (1), third sentence, number 1 lit. b and number 2
shall be taken into account only upon an application having been filed and only in those cases in which such
change results in no monthly instalment needing to be paid. Should the court so demand, the party must
disclose at any time whether or not its circumstances have changed. Such change shall not take any effect to
the detriment of the party if four (4) years have lapsed since the decision of the court has entered into force or
the proceedings have been terminated by other means.

(2) Where the economic circumstances of the party have significantly improved prior to the point in time set out
in subsection 1, fourth sentence, or where that party’s address changes, it must inform the court of this fact
without undue delay. Where the party earns a monthly income on a regular basis, the improvement of the
income shall be deemed to be significant only if the difference to the gross income thus far serving as the basis
is higher than 100 euro, and that on any other than a non-recurrent basis. The second sentence shall apply
mutatis mutandis inasmuch as deductible obligations have ceased to exist. When the party files its application,
it is to be instructed regarding the above stipulations and regarding the consequences of a violation using the
form introduced pursuant to section 117 (3).

(3) A party’s economic circumstances may significantly improve in particular as a result of the party obtaining
something by the action brought or the defence against an action brought against it. The court is to review, after
the ruling has become res judicata or after the proceedings have been otherwise terminated, whether or not a
modification of the ruling regarding the payments to be made is required in light of what has been obtained by
the action brought or defended against. A modification of the decision is ruled out when the party would have
been granted assistance with court costs without having to make payments in instalments, had whatever the
party obtained by the action brought or by the defence against an action brought against it been paid or
provided in due time.

(4) For its declaration regarding the change of its personal or economic circumstances pursuant to subsection
(1), third sentence, the party must use the form introduced pursuant to section 117 (3). Section 118 (2) shall
apply mutatis mutandis to any review of the personal or economic circumstances.
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Section 121
Assignment of counsel

(1) Should the due process of law require parties to be represented by attorneys, the party shall be assigned an
attorney as counsel who is willing to so represent the party and whom the party has selected.

(2) Should the due process of law not require parties to be represented by attorneys, the party shall be
assigned an attorney as counsel who is willing to represent the party and whom the party has selected should
such representation by an attorney be deemed necessary in the event the opponent has retained an attorney.

(3) An attorney not practising in the judicial district of the court hearing the case may be assigned to the party
only if this does not result in further costs.

(4) If special circumstances so require, the party may be assigned, upon its having filed a corresponding
application, an attorney as counsel who is willing to represent the party and whom the party has selected, in
order to make an appearance at a hearing serving the taking of evidence before the requested judge or in order
to enable communications with the attorney of record representing the party in the proceedings.

(5) Should the party not find an attorney willing to represent it, the presiding judge shall assign an attorney as
counsel upon the party having filed the corresponding application.
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Section 122
Effect of assistance with court costs

(1) Where assistance with court costs is approved, this will have the effect of:

1.  The Federal or Land cash office being able to assert against the party, exclusively in accordance with the
provisions made by the court,

a)  The court costs and the costs of involving the court-appointed enforcement officer, be they in arrears or
accruing in the future,

b)  The claims to which the attorneys assigned as counsel are entitled against the party, and which have
devolved upon the cash office;

2.  Releasing the party from the obligation to provide a security deposit for the costs of the proceedings;
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3.  Prohibiting the attorneys assigned as counsel from asserting claims to remuneration against the party.

(2) Should assistance with court costs have been approved for the plaintiff, the plaintiff in the appeal, or the
appellant, and should it not have been determined that payments are to be made to the Federal or Land cash
office, this will result in the opponent being provisionally exempted from the costs designated in subsection (1)
number 1 lit. a.
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Section 123
Reimbursement of costs

The approval of assistance with court costs does not affect the obligation to reimburse the opponent for the
costs it has incurred.
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Section 124
Repeal of the approval

(1) The court is to repeal its approval of assistance with court costs if:

1.  The party has misrepresented the prerequisites, based on which an approval of assistance with court costs
is granted, by falsely summarising the case;

2.  The party has intentionally or grossly negligently made false statements as to its personal or economic
circumstances, or has failed to make the disclosure set out in section 120a (1), third sentence, or has not done
so to the satisfaction of the court;

3.  The party’s personal or economic circumstances did not meet the prerequisites for assistance with court
costs; in this case, repealing the approval shall be ruled out if four (4) years have lapsed since the decision of
the court has entered into force or the proceedings have been terminated by other means;

4.  The party has intentionally or grossly negligently failed to inform the court, contrary to the stipulations of
Section 120a (2), first through third sentences, of any significant improvements of its income, assets and
financial circumstances, or of a change of address, or has provided incorrect information in this regard;

5.  The party has been in arrears for longer than three (3) months with the payment of a monthly instalment or
with the payment of any other amount.

(2) The court may reverse its approval of assistance with court costs should the taking of evidence applied for
by the party not hold out sufficient prospects of success in light of circumstances which were impossible to take
into account at the time the assistance with court costs was approved, or if the offer to submit evidence seems
frivolous.
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Section 125
Collection of costs

(1) The court costs and the costs of involving the court-appointed enforcement officer may be collected from the
opponent only once the decision by which the costs of the proceedings have been imposed on the said
opponent has entered into force.

(2) The court costs, from the payment of which the opponent is provisionally exempt, are to be collected from
the opponent once the decision, by which the costs of the proceedings have been imposed on the opponent,
has entered into force or once the legal dispute has been terminated without any ruling having been handed
down as to the costs.
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Section 126
Recovery of attorneys’ fees

(1) The attorneys assigned to the party are entitled to recover, in their own name, their fees and expenditures
from the opponent on whom the costs of the proceedings have been imposed by a corresponding ruling.

(2) An objection based on the person of the party is not admissible. The opponent may set off, from any
amounts it is to pay, the costs that are to be reimbursed by the party according to the decision as to the costs
that is handed down in the same legal dispute.
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Section 127
Decisions

(1) Decisions in the proceedings as to assistance with court costs shall be given without a hearing. The court of
first instance is the competent court in this regard; should the proceedings be pending at a higher level of
jurisdiction, the court of that instance is the competent court. Insofar as the reasons for the decision include
statements as to the party’s personal and economic circumstances, they may be made accessible to the
opponent only with the consent of the party.

(2) The approval of assistance with court costs may be contested solely subject to the provisions made in
subsection (3). In all other regards, a complaint subject to a time limit may be filed; this shall not apply wherever
the value of the claim in the main action is not in excess of the amount set out in section 511, unless the court
has negated exclusively the personal or economic prerequisites for assistance with court costs. The statutory
period shall be one (1) month.

(3) The Treasury (Staatskasse) may file a complaint subject to a time limit by way of contesting the approval of
assistance with court costs should neither any monthly instalments nor any amounts to be paid from the party’s
assets have been assessed. Such contestation may only be based on the fact that the party is to make
payments based on its personal and economic circumstances. The statutory period shall be one (1) month and
shall begin running upon the court order having been issued. Following the expiry of three (3) months from the
pronouncement of the decision, such appeal will no longer be an available remedy. Should the decision not be
pronounced, the time at which the signed decision is submitted to the court registry shall take the stead of the
pronouncement. The Treasury will not be informed ex officio of the decision.

(4) The costs of the complaint procedure will not be reimbursed.
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Section 127a
(repealed)

table of contents

Chapter 3
Proceedings
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Title 1
Hearing for oral argument
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Section 128
Principle of oral argument; proceedings conducted in writing

(1) The parties shall submit their arguments regarding the legal dispute to the court of decision orally.

(2) The court may give a decision without hearing oral argument provided that the parties have consented
thereto; such consent may be revoked only in the event of a material change to the litigation circumstances.
The court shall determine, at its earliest convenience, the deadline for written pleadings to be submitted, and
shall determine the date of the hearing on which the decision is to be pronounced. A decision given without a
hearing for oral argument is inadmissible should more than three (3) months have lapsed since the parties
granted their consent.

(3) Should nothing but the costs remain to be ruled on, the decision may be given without a hearing for oral
argument being held.

(4) Unless determined otherwise, decisions of the court that are not judgments may be given without a hearing
for oral argument being held.
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Section 128a
Hearing for oral argument using image and sound transmission

(1) The court may permit the parties, their attorneys-in-fact ,and advisers, upon their filing a corresponding
application or ex officio, to stay at another location in the course of a hearing for oral argument, and to take
actions in the proceedings from there. In this event, the images and sound of the hearing shall be broadcast in
real time to this location and to the courtroom.
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(2) The court may permit a witness, an expert, or a party to the dispute, upon a corresponding application
having been filed, to stay at another location in the course of an examination. The images and sound of the
examination shall be broadcast in real time to this location and to the courtroom. Should permission have been
granted, pursuant to subsection (1), first sentence, for parties, attorneys-in-fact and advisers to stay at a
different location, the images and sound of the examination shall be broadcast also to that location.

(3) The broadcast images and sound will not be recorded. Decisions given pursuant to subsection (1), first
sentence, and subsection (2), first sentence, are incontestable.
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Section 129
Preparatory written pleadings

(1) In proceedings in which the parties must be represented by counsel, the hearing for oral argument will be
prepared by written pleadings.

(2) In other proceedings, an order given by a judge may direct the parties to prepare the hearing for oral
argument by written pleadings, or to record their corresponding declarations with the registry for the files of the
court.
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Section 129a
Petitions and declarations filed for the record

(1) Petitions and declarations that may permissibly be filed or made before the records clerk of the court
registry may be so filed or made for the record with the court registry of any local court (Amtsgericht).

(2) The court registry is to transmit the record without undue delay to the court that is the addressee of the
petition or declaration. A procedural action shall become effective at the earliest when the record is received by
that court. Provided that the person so filing the petition or making the declaration for the record has consented,
he may be charged with transmitting the record to the court.
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Section 130
Content of the written pleadings

The preparatory written pleadings should provide:

1.  The designation of the parties and their legal representatives by name, status or business, place of
residence and position as a party; the designation of the court and of the subject matter of the litigation; the
number of annexes;

2.  The petitions that the party intends to file with the court at the session;

3.  Information on the factual circumstances serving as grounds for the petitions;

4.  The declarations regarding the facts alleged by the opponent;

5.  The designation of the evidence that the party intends to submit as proof of any facts alleged, or by way of
rebutting allegations, as well as a declaration regarding the evidence designated by the opponent;

6.  The signature of the person responsible for the written pleading; if it is transmitted by telefax (telecopier), the
signature shall be shown in the copy.

table of contents

Section 130a
Electronic document

(1) Where the written form is required for preparatory written pleadings and their annexes, for petitions of and
declarations by the parties as well as for information, testimonies, reports, and declarations by third parties,
recording them as electronic documents shall comply with this requirement provided that this is suited for
processing by the court. The person responsible for the written pleading is to furnish the document with a
qualified electronic signature pursuant to the Electronic Signature Act (Signaturgesetz). If an electronic
document transmitted is not suited for processing by the court, this shall be communicated to its sender without
undue delay, specifying the applicable technical framework conditions.

(2) The Federal Government and the Land governments shall determine by statutory instrument, for their
respective sphere of responsibility, the point in time from which electronic documents may be submitted to the
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courts, and shall likewise determine by statutory instrument the form they must have in order to be suited for
processing. The Land governments may confer, by statutory instrument, the authorisation upon the Land
departments of justice. The admissibility of the electronic form may also be restricted to individual courts or
proceedings.

(3) An electronic document shall be deemed submitted as soon as the court office designated as the recipient
has recorded it.
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Section 130b
Judicial electronic documents

To the extent the present Code stipulates that judges, senior judicial officers, records clerks of the court registry,
or court-appointed enforcement officers are to sign documents by hand, the recording of documents as
electronic documents shall comply with this requirement wherever the persons responsible for such documents
add their names and furnish the documents with a qualified electronic signature.

§ 130c Forms; authorisation to issue statutory instruments

The Federal Ministry of Justice may introduce electronic forms, doing so by statutory instrument; this shall be
subject to approval by the Bundesrat. The statutory instrument may determine that the information provided in
the forms is to be transmitted, either in its entirety or in part, in structured, machine-readable format. The forms
are to be made available for use on a communications platform on the internet determined in the statutory
instrument. The statutory instrument may determine that, in derogation from the stipulations of section 130a (3),
the identification of the party using the form may also be effected by using the electronic identification document
pursuant to section 18 of the Act on Identity Cards (Personalausweisgesetz, PAuswG) or section 78 (5) of the
Residence Act (Aufenthaltsgesetz, AufenthG).
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Section 131
Attachment of records or documents

(1) The records or documents at hand to the party that are referred to in the preparatory written pleading are to
be attached to same as copies.

(2) Where only individual parts of a record or document are relevant, attaching excerpts shall meet the above
requirement; said excerpts shall set out the introduction, the parts addressing the matter in dispute, the closing
of the document, as well as its date and signature.

(3) Should the records or documents be known to the opponent already, or should they be very extensive, it
shall suffice to exactly specify them and to offer the opportunity to inspect them.
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Section 132
Deadlines for written pleadings

(1) Any preparatory written pleading setting out new facts or new, other submissions is to be filed in such due
time that it may be served at least one (1) week prior to the hearing scheduled for oral argument. This shall
apply to any written pleading that concerns interlocutory proceedings.

(2) Any preparatory written pleading submitted in response to new submissions is to be filed in such due time
that it may be served at least three (3) days prior to the hearing scheduled for oral argument. This shall not
apply to any written response made in interlocutory proceedings.
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Section 133
Copies

(1) The parties are to attach to the written pleadings they are submitting to the court the number of copies of the
written pleadings and their annexes that is required for service of same. This shall not apply to any documents
transmitted electronically, nor shall it apply to annexes that are available to the opponent in their original
versions or as copies.

(2) In the event of documents being served from one attorney on another (section 195), the parties to the
dispute are to submit to the court hearing the case, immediately following such service, a copy of their
preparatory written pleadings and the annexes.
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Section 134
Inspection of records or documents

(1) Wherever a party is asked to do so in due time, it is under obligation to deposit with the court registry any
records of documents that it has at hand and that it has referred to in a preparatory written pleading; it shall be
obligated to do so prior to the hearing for oral argument, and to inform the opponent that it has so deposited
them.

(2) The opponent may inspect the records or documents within a period of three (3) days. Upon corresponding
application being made, the presiding judge may extend or shorten this period.

table of contents

Section 135
Communication of records or documents amongst attorneys

(1) The attorneys are free to physically communicate records or documents personally (“von Hand zu Hand”,
literally: from one hand to the other) against an acknowledgment of receipt.

(2) Where an attorney fails to return a record or document so communicated to him within the period
determined, he is to be sentenced, upon corresponding application being made and following a hearing for oral
argument, to return such record or document without undue delay.

(3) A complaint subject to a time limit may be filed against the interlocutory judgment.
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Section 136
Power of the presiding judge to direct the course of the proceedings

(1) The presiding judge shall open the hearings and shall direct their course.

(2) He shall grant the right to speak and may deny leave to speak to persons who are not complying with his
orders. Should a member of the court so request, he shall allow that member to ask questions.

(3) He shall ensure that the matter is discussed exhaustively and that the hearing is continued without
interruption until its close; if necessary, he is to immediately determine the session of the court at which the
hearing is to be continued.

(4) The presiding judge shall close the hearing if, in the opinion of the court, the matter has been
comprehensively deliberated, and shall pronounce the rulings and orders of the court.
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Section 137
Course of the hearing for oral argument

(1) The hearing is initiated by the parties to the dispute filing their petitions with the court.

(2) The parties are to make their submissions ex tempore; they are to summarise the case as regards its facts
and circumstances and as regards its legal ramifications.

(3) The parties may refer to documents, provided that none of the parties object to this and provided that the
court believes such reference is reasonable. Documents will be read out only insofar as their exact wording is
relevant.

(4) In proceedings in which the parties must be represented by counsel, the attorney and, upon corresponding
application being made, the party itself are to be granted leave to speak.
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Section 138
Obligation to make declarations as to facts; obligation to tell the truth

(1) The parties are to make their declarations as to the facts and circumstances fully and completely and are
obligated to tell the truth.

(2) Each party is to react in substance to the facts alleged by the opponent.

(3) Facts that are not expressly disputed are to be deemed as having been acknowledged unless the intention
to dispute them is evident from the other declarations made by the party.
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(4) A party may declare its lack of knowledge only where this concerns facts that were neither actions taken by
the party itself, nor within its ken.
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Section 139
Direction in substance of the course of proceedings

(1) To the extent required, the court is to discuss with the parties the circumstances and facts as well as the
relationship of the parties to the dispute, both in terms of the factual aspects of the matter and of its legal
ramifications, and it is to ask questions. The court is to work towards ensuring that the parties to the dispute
make declarations in due time and completely, regarding all significant facts, and in particular is to ensure that
the parties amend by further information those facts that they have asserted only incompletely, that they
designate the evidence, and that they file the relevant petitions.

(2) The court may base its decision on an aspect that a party has recognisably overlooked or has deemed to be
insignificant, provided that this does not merely concern an ancillary claim, only if it has given corresponding
notice of this fact and has allowed the opportunity to address the matter. The same shall apply for any aspect
that the court assesses differently than both parties do.

(3) The court is to draw the parties’ attention to its concerns regarding any items it is to take into account ex
officio.

(4) Notice by the court as provided for by this rule is to be given at the earliest possible time, and a written
record is to be prepared. The fact of such notice having been given may be proven only by the content of the
files. The content of the files may be challenged exclusively by submitting proof that they have been forged.

(5) If it is not possible for a party to immediately make a declaration regarding a notice from the court, then the
court is to determine a period, upon the party having filed a corresponding application, within which this party
may supplement its declaration in a written pleading.

table of contents

Section 140
Objections raised against the direction of the course of proceedings, or against questions

Where a person involved in the hearing objects to an order issued by the presiding judge concerning his power
to control the subject matter of the litigation, by stating that such order is inadmissible, or where a question
asked by the presiding judge or by a member of the court is so objected to as being inadmissible, the court
shall decide on such objection.
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Section 141
Order that a party appear in person

(1) The court is to direct that both parties appear in person where this is deemed to be mandated in order to
clear up the facts and circumstances of the case. If, in light of the great distance a party would have to travel, or
for other grave cause, it cannot be reasonably expected of a party to appear in person at the hearing, the court
is to refrain from ordering such party to appear in person.

(2) Where a party is ordered to appear in person, it is to be summoned ex officio. The summons shall be
communicated to the party itself also in those cases in which it has retained an attorney of record; the
summons need not be served on the party.

(3) Should the party fail to make an appearance at a hearing, a coercive fine may be levied against it
corresponding to the fine levied against a witness who fails to appear at the hearing determined for his
examination. This shall not apply if the party has sent a representative to the hearing who is able to clear up the
elements of the case and is authorised to make the declarations mandated, in particular to conclude a
settlement. The summons is to set out the consequences that may arise for the party should it fail to appear at
the hearing.

table of contents

Section 142
Order to produce records or documents

(1) The court may direct one of the parties or a third party to produce records or documents, as well as any
other material, that are in its possession and to which one of the parties has made reference. The court may set
a deadline in this regard and may direct that the material so produced remain with the court registry for a period
to be determined by the court.
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(2) Third parties shall not be under obligation to produce such material unless this can be reasonably expected
of them, or to the extent they are entitled to refuse to testify pursuant to sections 383 to 385. Sections 386
to 390 shall apply mutatis mutandis.

(3) The court may direct that records or documents prepared in a foreign language be translated by a translator
who has been authorised or publicly appointed by the authorities of a Land, under the stipulations of Land law,
for the preparation of translations of the nature required, or who is deemed to have equivalent qualifications.
The translation shall be deemed to be true and complete where this is confirmed by the translator. The
confirmation is to be set out on the translation, as are the place and date of the translation and the translator’s
authorisation/appointment/equivalency, and the translated document is to be signed by the translator. It is
admissible to prove that the translation is incorrect or incomplete. The order provided for in the first sentence
hereof may not be issued to the third party.
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Section 143
Order to transmit files

The court may direct the parties to the dispute to produce the files in their possession to the extent they consist
of documents concerning the hearing on the matter and the decision by the court.

table of contents

Section 144
Visual evidence taken on site; experts

(1) The court may direct that visual evidence is to be taken on site, and may also direct that experts are to
prepare a report. For this purpose, it may direct that a party to the proceedings or a third party produce an
object in its possession, and may set a corresponding deadline therefor. The court may also direct that a party
is to tolerate a measure taken under the first sentence hereof, unless this measure concerns a residence.

(2) Third parties are not under obligation to so produce objects or to tolerate a measure unless this can be
reasonably expected of them, or to the extent they are entitled to refuse to testify pursuant to sections 383
to 385. Sections 386 to 390 shall apply mutatis mutandis.

(3) The proceedings shall be governed by the rules applying to visual evidence taken on site as ordered upon
corresponding application having been made, or by those applying to the preparation of reports by experts as
ordered by the court upon corresponding application having been made.
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Section 145
Separation of proceedings

(1) The court may direct that several claims brought in one complaint be heard in separate proceedings, if this
is justified by factual reasons. The decision shall be issued by a court order and shall cite the reasons on which
it is based.

(2) The same shall apply if the defendant has brought countercharges and the counterclaim has no legal ties to
the claim being enforced by the complaint.

(3) Where the defendant is raising a counterclaim for set-off that has no legal ties to the claim being enforced
by the action, the court may direct that the complaint and the set-off be heard separately; the stipulations of
section 302 are to be applied.

table of contents

Section 146
Limitation to individual means of challenge or defence

Insofar as several independent means of challenge or defence refer to one and the same claim (causes of
action, defence pleas, counterpleas, etc.), the court may direct that the hearing be limited initially to addressing
one or several of the said means of challenge or defence.
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Section 147
Consolidation of proceedings

Wherever the claims forming the subject matter of several proceedings pending with a court, whether involving
the same or different parties, have legal ties amongst each other, or wherever they could have been asserted in
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one single complaint, the court may direct that such proceedings be consolidated in order to be heard and
decided on at the same time.
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Section 148
Suspension if a decision in another matter is anticipated

Where the decision on a legal dispute depends either wholly or in part on the question of whether a legal
relationship does or does not exist, and this relationship forms the subject matter of another legal dispute that is
pending, or that is to be determined by an administrative agency, the court may direct that the hearing be
suspended until the other legal dispute has been dealt with and terminated, or until the administrative agency
has issued its decision.

table of contents

Section 149
Suspension in the event a criminal offence is suspected

(1) If the suspicion arises in the course of a legal dispute that a criminal offence has been committed, the
investigation of which will influence the court’s decision, the court may direct that the hearing be suspended
until the criminal proceedings have been dealt with and terminated.

(2) Upon corresponding application being made by a party, the court is to continue the hearing if a year has
lapsed since the proceedings were suspended. This shall not apply if important reasons indicate that the
suspension should be upheld.

table of contents

Section 150
Repeal of the separation, consolidation, or suspension of proceedings

The court may repeal the orders it has delivered regarding the separation, consolidation, or suspension of
proceedings. Section 149 (2) shall remain unaffected hereby.

table of contents

Section 151
(repealed)

table of contents

Section 152
Suspension in the event of a petition for annulment of a marriage

Where the decision on a legal dispute depends on whether or not a marriage can be annulled, and where such
annulment has been petitioned, the court is to suspend the proceedings upon corresponding application having
been made. Where the annulment proceedings have been dealt with and terminated, the suspended
proceedings shall be resumed.

table of contents

Section 153
Suspension in the event of an action challenging paternity having been brought

Where the decision on a legal dispute depends on whether or not a man whose paternity has been contested
by a challenging action is the father of a child, the stipulations of section 152 shall apply mutatis mutandis.

table of contents

Section 154
Suspension in the event of action having been brought in a matrimonial matter, or in a matter of

parental responsibility for children

(1) If, in the course of a legal dispute, the issue is raised of whether or not a marriage or a civil union exists
between the parties, and if the decision on the legal dispute depends on the decision handed down on that
matter, the court is to suspend the proceedings, upon corresponding application having been made, until the
dispute as to the existence or non-existence of the marriage or civil union has been dealt with and terminated in
the corresponding action for acknowledgment.

(2) This rule shall apply mutatis mutandis if, in the course of a legal dispute, the issue is raised of whether or
not a parent-child relationship exists between the parties, or whether or not one party is entitled to exercise
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parental responsibility for the other, and if the decision on the legal dispute depends on the decision handed
down on these matters.
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Section 155
Repeal of the suspension in the event of delays

In the situations set out in sections 152 and 153, the court may repeal, upon corresponding application being
made, the order by which the proceedings were suspended if the pursuit of the legal dispute giving rise to the
suspension is delayed.

table of contents

Section 156
Resumption of the hearing

(1) The court may direct a hearing that had been closed to be resumed.

(2) In particular, the court is to order such resumption where:

1.  The court has determined a procedural irregularity that is relevant to its decision and liable to objections
being filed (section 295), specifically a violation of the obligation to give notice to the parties and to clear up the
circumstances of the matter (section 139), or a violation of the right to be given an effective and fair legal
hearing;

2.  Facts serving as grounds for the resumption of the proceedings are retroactively submitted and
demonstrated to the court in a satisfactory way (sections 579 and 580); or

3.  A judge has left the court in the period lapsing between the closure of the hearing for oral argument and the
closure of the deliberations and coordination (sections 192 to 197 of the Courts Constitution Act
(Gerichtsverfassungsgesetz, GVG)).
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Section 157
Delegation of authority for the hearing

In proceedings which the parties to the legal dispute may pursue themselves, the attorney of record acting for a
party may delegate his authority to a post-graduate legal trainee (Referendar) who has been assigned to work
for him in his preparatory service.

table of contents

Section 158
Removal from the hearing as the result of a court order issued as part of the court’s direction of the

course of proceedings

Where a person involved in the hearing has been removed from the location at which the hearing is held in
order to maintain order in the court, this person may be proceeded against, upon a corresponding petition being
filed, in the same manner as if he had voluntarily left the hearing.

table of contents

Section 159
Recording the hearing

(1) A record is to be prepared of the hearing and of all evidence taken. A records clerk of the court registry may
be involved in order to keep the record if this is required due to the expected scope of the record, in light of the
particular complexity of the matter, or for any other grave cause.

(2) Subsection (1) shall apply mutatis mutandis to hearings taking place outside of the session of the court
before judges of a local court (Amtsgericht, AG) or before judges correspondingly delegated or requested.
Records of conciliation hearings or of further attempts made at resolving the dispute before a conciliation judge
(Güterichter) pursuant to section 278 (5) will be prepared solely based on a petition of the parties in congruent
declarations.
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Section 160
Content of the hearing record
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(1) The record of the hearing shall set out:

1.  The place and date of the hearing;

2.  The names of the judges, of the records clerk of the court registry, and of any interpreter who may have
been involved;

3.  The designation of the legal dispute;

4.  The names of the parties appearing, of third parties intervening in support of a party to the dispute, of
representatives, attorneys-in-fact, advisers, witnesses and experts, and, in the case provided for by
section 128a, the place at which they are attending the hearing;

5.  The information that the hearing was held in open court or in camera.

(2) The record is to set out the essential course of the hearing and actions taken therein.

(3) The record of the hearing is to set out:

1.  Any acknowledgments, abandonments of claims, and settlements;

2.  The petitions;

3.  Any admission and declaration as to a petition for the examination of a party, as well as any other
declarations the determination of which is required;

4.  The testimony by witnesses, experts and parties examined; in the event of a repeated examination, the
testimony need be included in the record of the hearing only insofar as it deviates from the testimony previously
given;

5.  The results of taking visual evidence on site;

6.  The decisions (judgments, orders, and rulings) of the court;

7.  The pronouncement of the decisions;

8.  The withdrawal of legal action or of appellate remedies;

9.  The waiver of appellate remedies;

10.  The results of a conciliation hearing.

(4) The parties involved may apply to have specific actions and events, or statements, included in the record of
the hearing. The court may refrain from so including them if the determination of the actions and events or of
the statements is not relevant. Such order shall not be contestable and is to be included in the record of the
hearing.

(5) Inclusion into the record of the hearing shall be equivalent to inclusion in a writing that is attached to the
record of the hearing as an appendix, and that is designated as such in the record.

table of contents

Section 160a
Preparing a preliminary record of the hearing

(1) The content of the record of the hearing may be noted in a usual form of shorthand, by using
comprehensible abbreviations, or by recording oral statements on a sound or data carrier.

(2) In such event, the record of the hearing is to be prepared without undue delay following the session of the
court. To the extent that determinations pursuant to section 160 (3) numbers 4 and 5 have been recorded on a
preliminary basis using a sound recorder, this is all that needs to be noted in the record of the hearing. The
record of the hearing is to be amended by these determinations should a party petition that this be done prior to
the proceedings having been concluded as res judicata, or where the court of appeal requires such amendment
to be made. If determinations pursuant to section 160 (3) number 4 have been directly included in the record,
and if, concurrently, the essential result of the testimony given has been noted on a preliminary basis, it may
only be demanded that the record of the hearing be amended by the essential result obtained by the testimony.

(3) The preliminary notes are to be included in the court records of the dispute or, should they not be suited for
this purpose, they are to be stored in the court registry together with the court records of the dispute.
Recordings made on sound or data carriers may be deleted:

1.  To the extent the record of the hearing has been created following the session of the court or is amended by
the determinations noted on a preliminary basis, provided that the parties to the dispute have not lodged any
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objections within one (1) month of the copy having been communicated to them;

2.  Following the conclusion of the proceedings by a final and binding judgment.

Insofar as the court has available a central data storage facility, the preliminary notes may be stored in such
central data storage facility instead of being stored as set out in the first sentence hereof.

(4) It is possible to create a final record by recording it on data carriers in the form provided for by section 130b.
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Section 161
Dispensable determinations

(1) Determinations pursuant to section 160 (3) number 4 and 5 need not be included in the record of the
hearing:

1.  Where the court hearing the case performs the examination or takes visual evidence on site, and where the
final judgment is not subject to appeal or to an appeal on points of law;

2.  To the extent the complaint is retracted, the claim being enforced is acknowledged or waived, and appellate
remedies are waived or the legal dispute is terminated by settlement.

(2) The record of the hearing is to note that the examination was performed or that visual evidence was taken
on site. Section 160a (3) shall apply mutatis mutandis.

table of contents

Section 162
Approval of the record of the hearing

(1) Insofar as the record of the hearing sets out determinations pursuant to section 160 (3)
numbers 1, 3, 4, 5, 8, 9, or petitions recorded with the registry for the files of the court, it is to be read out loud
to the parties involved or is to be submitted to them for their review. Should the content of the record have been
noted only on a preliminary basis, reading the notes or replaying the sound recording shall be deemed
compliant with the present rule. The record of the hearing is to note that this has been done and that the record
has been approved, or it shall note the objections that have been raised.

(2) Determinations made pursuant to section 160 (3) number 4 need not be replayed if they were recorded
directly in the presence of the parties involved; the party involved whose testimony was recorded may demand
that it be replayed. To the extent any determinations pursuant to section 160 (3) numbers 4 and 5 were dictated
in the presence of the parties involved, the court may forgo replaying the recording, reading the record out loud,
or submitting it for the parties to review if the parties involved waive having this done following the recording;
the record of the hearing is to set out this waiver.
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Section 163
Signature of the record of the hearing

(1) The record of the hearing is to be signed by the presiding judge and by the records clerk of the court
registry. Should the content of the record of the hearing, as a whole or in part, have been recorded on a
preliminary basis using a sound recorder, the records clerk of the court registry is to check that the content has
been correctly word-processed and is to confirm that this has been done; this shall also apply if the records
clerk of the court registry was not present at the session of the court.

(2) Where the presiding judge is prevented from signing the record, the most senior among the associated
judges shall sign on his behalf; where only one judge was involved and he is prevented from signing the record,
the signature of the records clerk of the court registry who was involved in the proceedings in order to keep the
record shall be compliant with the present rule. The reasons preventing a judge from signing the record shall be
noted in the record of the hearing.
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Section 164
Corrections of the hearing record

(1) Inaccuracies of the hearing record may be corrected at any time.

(2) Prior to the correction, the parties to the dispute are to be heard and, to the extent the correction concerns
the determinations set out hereinabove in section 160 (3) number 4, the other parties involved are likewise to
be heard.
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(3) The correction is to be noted on the record of the hearing; in this context, reference may be made to an
annex to be attached to the record of the hearing. The note is to be signed by the judge signing the record of
the hearing, or by the judge sitting alone, even if he was prevented from signing the record, and by the records
clerk of the court registry to the extent he was involved in the proceedings as the keeper of the record.

(4) In cases in which the correction is noted in the form as provided for by section 130b, it is to be recorded in a
separate electronic document. The document is to be joined to the record of the hearing such that it cannot be
separated.
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Section 165
Evidentiary value of the hearing record

Compliance with the formal requirements stipulated for the hearing can be proven only by the record of the
hearing. The exclusive means of admissibly challenging the content of the record concerning these formal
requirements is the submission of proof that it has been forged.
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Title 2
Procedure for the Service of Records or Documents

table of contents

Subtitle 1
Service ex officio
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Section 166
Service

(1) The term “service” designates the issuance of a document to a person in the form stipulated in the present
Title.

(2) Documents, service of which is required by rules or has been ordered by the court, are to be served ex
officio unless otherwise provided for.
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Section 167
Retroactive effect of the service

If service is made in order to comply with a deadline, or to have the period of limitations begin anew, or to have
it extended pursuant to section 204 of the Civil Code (Bürgerliches Gesetzbuch, BGB), the receipt of the
corresponding application or declaration by the court shall already have this effect provided service is made in
the near future.
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Section 168
Responsibilities of the court registry

(1) The court registry shall perform service of documents pursuant to sections 173 to 175. It may contract a
private enterprise charged with the performance of state duties pursuant to section 33 (1) of the Postal Law
(Postgesetz) (this being the postal service), or it may charge an employee of the judiciary with performing
service. The court registry shall award the contract to the postal service on the form intended for this purpose.

(2) The presiding judge of the court hearing the case, or a member of the court accordingly delegated by the
presiding judge, may charge a court-appointed enforcement officer or another authority with service of the
documents, should service in accordance with subsection (1) not hold out any prospect of success.
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Section 169
Confirmation of the time of service; certification

(1) Upon corresponding application being made, the court registry shall confirm the time of service.

(2) The court registry shall certify the documents to be served. This shall also apply unless an attorney has
already certified the documents submitted to the court.
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(3) A copy to be served in paper format may also be certified by machine processing. Instead of being signed
by hand, the copy is to be furnished with the court seal. The same shall apply if a copy is served by telefax.

(4) A document may be served as a certified electronic copy. The copy is to be furnished with the qualified
digital signature of the records clerk of the court registry.

(5) A judicial electronic document executed in accordance with section 130b may be served as an original; it
need not be certified.

table of contents

Section 170
Service on representatives

(1) In the event a person does not have the capacity to conduct proceedings, service is to be made on his legal
representative. Any service made on the person incapable of conducting proceedings shall not be valid.

(2) Should the party on whom documents are to be served not be an individual, service on the entity’s head
shall suffice.

(3) In the event of an entity having more than one legal representative or head, it shall suffice to serve the
documents on one of them.
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Section 171
Service on authorised recipients

Service on the representative appointed by legal transaction shall have the same effect as service on the party
so represented. The representative is to produce a written power of attorney.
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Section 172
Service on attorneys of record

(1) Wherever proceedings are pending, service is to be made on the attorney of record appointed for the
respective level of jurisdiction. This shall apply also to procedural actions affecting the proceedings before the
court of that level of jurisdiction as a result of: protest having been entered, the judgment handed down by that
court having been reversed, the proceedings having been reopened, an objection having been filed pursuant to
section 321a, or new statements having been submitted to the court in compulsory enforcement proceedings.
Proceedings before the court responsible for enforcement are proceedings at the first level of jurisdiction.

(2) A written pleading by which an appeal is filed is to be served on the attorney of record admitted to that level
of jurisdiction the decision of which is being contested. If an attorney of record has already been appointed for
the higher level of jurisdiction, the written pleading is to be served on that attorney. Service shall be made on
the party itself if the party has not appointed an attorney of record.
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Section 173
Service by physical delivery at the sub-office

A document may be served on its addressee, or the representative appointed by legal transaction, by physically
delivering it to the sub-office. By way of proving such service, it is to be noted on the document and in the files
that the document was physically delivered for the purpose of serving it on the addressee, while also adding the
date of such service; in the event of the document having been physically delivered to the representative, this is
to be noted together with the name of the person to whom physical delivery was made; moreover, the note is to
confirm that the power of attorney was produced pursuant to section 171, second sentence. The note is to be
signed by the employee physically delivering the documents.
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Section 174
Service against return confirmation of receipt

(1) A document may be served, against return confirmation of receipt, on an attorney, a notary, a court-
appointed enforcement officer, a tax consultant or any other person of whom it can be assumed, based on that
person’s profession, that he is highly reliable, a public authority, a corporation, or a corporation under public
law.
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(2) The document may also be served by telefax on the parties set out in subsection (1). In its heading, the
transmission is to bear the note, “Service against return confirmation of receipt” and is to set out the sender, the
name and address of the party on whom documents are to be served, as well as the name of the employee of
the judiciary effecting the transmission of the document.

(3) A document may also be served on the parties set out in subsection (1) as an electronic document. The
same shall apply to other parties involved in the proceedings, provided they have expressly consented to the
documents being transmitted as electronic documents. The document is to be signed digitally for the
transmission and is to be protected against its becoming known to unauthorised third parties. Such
transmission may also be effected using De-Mail services in the sense as defined by section 1 of the Law on
De-Mail Services in Electronic Communications (Gesetz zur Regelung von De-Mail-Diensten, De-Mail-G).

(4) Service shall be deemed sufficiently proven by the return confirmation of receipt being returned to the court,
such confirmation setting out the date and signature of the addressee. The return confirmation of receipt may
be returned by letter, by telefax, or as an electronic document (section 130a). Should it be sent as an electronic
document, it is to be signed by a qualified digital signature pursuant to the Electronic Signature Act
(Signaturgesetz).
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Section 175
Service by registered mail, return receipt requested

A document may be served by registered mail, return receipt requested. Service shall be deemed sufficiently
proven by the return receipt.
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Section 176
Instructions to serve records or documents

(1) Should the postal service, an employee of the judiciary or a court-appointed enforcement officer be charged
with serving documents, or should another authority be requested to so perform service, the court registry shall
physically submit the document to be so served in a closed envelope along with a record of service that has
already been completed for the service.

(2) Service shall be made in accordance with the provisions of sections 177 through 181.
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Section 177
Place of service

The document may be physically submitted to the person on whom it is to be served at any location at which
the person is found.
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Section 178
Substituted service at the residence, at business premises, and at institutions

(1) Should the person on whom documents are to be served not be located at his residence, business
premises, or in an institution in which he is a resident, the document may be served:

1.  At the residence: on an adult family member, a person employed by the family or an adult resident
permanently sharing the accommodations,

2.  At business premises: on a person employed there,

3.  In institutions: on the head of the institution or a correspondingly authorised attorney-in-fact.

(2) Service on one of the persons designated in subsection (1) shall be invalid wherever this person is involved
in the legal dispute as an opponent of the person on whom documents are to be served.

table of contents

Section 179
Service in the event acceptance is refused

Should acceptance of the document to be served be refused without justification, the document is to be left at
the residence or at the business premises. Should the party on whom documents are to be served not have a
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residence, or should no business premises exist, the document to be served is to be returned. Upon such
refusal of acceptance, the document shall be deemed served.
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Section 180
Substituted service by placement in the letterbox

Should it not be possible to serve the document pursuant to section 178 (1) number 1 or 2, the document may
be placed in a letterbox appurtenant to the residence or the business premises, or into a similar receptacle that
the addressee has put up for the purpose of receiving mail, and which according to general practice is suited to
securely store mail. By this placement, the document shall be deemed served. The person so serving it shall
note the date of service on the envelope of the document to be served.
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Section 181
Substituted service by deposit of the records or documents

(1) Should it not be possible to serve the document pursuant to section 178 (1) number 3 or section 180, the
document to be served may be deposited with the court registry of the local court (Amtsgericht) having
jurisdiction for the place of service. Should the postal service have been contracted with serving the
documents, the document to be served is to be deposited at the place of service or at the location of the local
court at a point designated for this purpose by the postal service. A written notice of such deposit is to be
submitted at the address of the person on whom documents are to be served, using the corresponding form in
the manner usual for the delivery of regular letters, or, should this not be possible, the written notice is to be
affixed to the door of the residence, the business premises, or the institution. Upon such written notification
having been submitted, the document shall be deemed served. The person so serving it shall note the date of
service on the envelope of the document to be served.

(2) The deposited document is to be kept available for collection for three (3) months. Following the expiry of
this period, documents that have not been collected are to be returned to the sender.
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Section 182
Record of service

(1) By way of providing proof of service pursuant to section 171 and sections 177 to 181, a record is to be
prepared using the corresponding form. Section 418 shall apply to this record of service.

(2) The record of service must include:

1.  The designation of the person on whom service is to be made,

2.  The designation of the person to whom the letter or the document was physically submitted,

3.  In the case provided for by section 171, the statement that the power of attorney was produced,

4.  In the case provided for by section 178 and section 180, the reason justifying this form of service and, if the
procedure set out in section 181 was followed, the note on how the written notification was submitted,

5.  In the case provided for by section 179, a note as to who refused acceptance and that the letter was left at
the place of service or was returned to the sender,

6.  The note that the day of service was noted on the envelope containing the document to be served,

7.  The place, the date and, should the court registry so have instructed, also the time of service,

8.  The surname, given name, and signature of the person serving the documents as well as the name of the
enterprise contracted for service, or the public authority charged with this task.

(3) The record of service is to be returned to the court registry, without undue delay, as an original or as an
electronic document.
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Section 183
Service abroad

(1) Documents are to be served abroad in accordance with the agreements made in international instruments.
Wherever documents may be sent directly by the postal service based on such agreements in international
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instruments, they shall be served by registered mail, return receipt requested; in all other cases, service shall
be made, at the request of the presiding judge of the court hearing the case, directly by the public authorities of
the other state.

(2) Should it not be possible to serve the documents in accordance with subsection (1), the responsible
diplomatic or consular mission of the Federal Republic or any other public authority responsible shall serve the
documents. The procedure set out in the first sentence hereof is to be followed in particular if no agreements
have been made in international instruments, if the competent bodies of the state concerned are not willing to
provide legal assistance, or if special grounds justify such form of service.

(3) Documents to be served on Germans enjoying immunity as a member of a consular or diplomatic mission of
the Federal Republic of Germany abroad shall be served, on the request of the presiding judge of the court
hearing the case, by the consular or diplomatic mission responsible.

(4) The return receipt shall suffice as proof of service having been effected pursuant to subsection (1), second
sentence, first clause of the sentence. Proof of service pursuant to subsection (1), second sentence, second
clause of the sentence, and subsections (2) and (3) is provided by the documentary evidence submitted by the
public authority correspondingly charged with the service of documents.

(5) The stipulations of Regulation (EC) No 1393/2007 of the European Parliament and of the Council of
13 November 2007 on the service in the Member States of judicial and extrajudicial documents in civil or
commercial matters and on the repeal of Council Regulation (EC) No 1348/2000 (Official Journal L 324
page 79) shall remain unaffected hereby. Section 1068 (1) and section 1069 (1) shall apply to the
implementation.
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Section 184
Authorised recipients; service by mailing the records or documents

(1) For service pursuant to section 183, the court may order the party to name, within a reasonable period of
time, an authorised recipient who is a resident of Germany or who has business premises in Germany, unless
the party has appointed an attorney of record. Should no authorised recipient be named and until such recipient
is named retroactively, documents may be served subsequently by being mailed to the address of the party.

(2) Two (2) weeks after it has been mailed, the document shall be deemed served. The court may set a longer
period. In the order issued pursuant to subsection (1), attention is to be drawn to these legal consequences. By
way of recording proof of the documents having been served, it is to be noted in the files at which time and to
which address the document was mailed.
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Section 185
Service by publication

The documents may be served by publishing a notice (service by publication) wherever:

1.  The abode of a person is unknown and it is not possible to serve the documents upon a representative or
authorised recipient,

2.  It is not possible to serve documents upon legal persons obligated to register a domestic business address
with the Commercial Register, neither at the address entered therein nor at the address entered in the
Commercial Register of a person authorised to receive service of documents, or at any other domestic address
obtained without any investigations,

3.  It is not possible to serve documents abroad, or if such services does not hold out any prospect of success,
or

4.  The documents cannot be served because the place of service is the residence of a person who, pursuant
to sections 18 to 20 of the Courts Constitution Act (Gerichtsverfassungsgesetz, GVG), is not subject to
jurisdiction.
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Section 186
Approval of and implementation of service by publication

(1) The court hearing the case shall decide on whether or not to approve service by publication. The decision
may be given without a hearing being held.

(2) Service by publication shall be implemented by hanging a notification on the court’s bulletin board or by
publishing the notification in an electronic information system that is publicly accessible in the court.
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Additionally, the notification may be published in an electronic information and communications system
established by the court for such notifications. The notification must set out:

1.  The person on whose behalf the documents are to be served,

2.  The name of the party to whom documents are to be served and the address last known,

3.  The date, the reference number of the document, and the designation of the subject matter of the
proceedings, as well as

4.  The office at which the document may be inspected.

The notification must include the note that a document is being served by publication, that this service may
trigger periods, and that once they have lapsed, the party to whom the documents are being served in this way
may have forfeited rights. In serving summonses in this way, the notification must indicate that the document
sets out a summons to a hearing and that should the party fail to comply with it, such failure may act to the
party’s detriment in legal terms.

(3) It is to be recorded in the files when the notification was displayed on the bulletin board and when it was
removed.
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Section 187
Publication of the notification

The court hearing the case additionally may order the notification to be published once, or several times, in the
Official Gazette (Bundesanzeiger) or in other publications.
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Section 188
Time at which service by publication has been effected

The document shall be deemed served should one (1) month have lapsed since the notification has been
displayed on the bulletin board. The court hearing the case may set a longer period.
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Section 189
Remediation of defects in the service of records or documents

Should it not be possible to prove that a document has been served in due form, or should the document have
been received in violation of mandatory regulations governing service of documents, it shall be deemed served
at that point in time at which the document was factually received by the person to whom service of the
document was addressed, or could be addressed.
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Section 190
Standard forms for the service of records or documents

The Federal Ministry of Justice hereby is authorised to introduce forms serving the simplification and
streamlining of the service of documents, such forms being subject to approval by the Bundesrat and being
made by statutory instrument.

table of contents

Subtitle 2
Service of records or documents at the instigation of the parties
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Section 191
Service of records or documents

Insofar as it is admissible or required to serve documents at the instigation of the parties, the rules regarding ex
officio service shall be applied mutatis mutandis unless otherwise provided for by the rules set out hereinbelow.
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Section 192
Service of records or documents by a court-appointed enforcement officer
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(1) The service of documents to be performed at the instigation of the parties shall be performed by the court-
appointed enforcement officer subject to the stipulations set out in sections 193 and 194.

(2) The party shall physically submit to the court-appointed enforcement officer the document to be served,
along with the required copies. The court-appointed enforcement officer shall certify the copies; he may prepare
any lacking copies himself.

(3) In proceedings before the local court (Amtsgericht, AG), the party may charge, with the assistance of the
registry of the court hearing the case, the court-appointed enforcement officer with serving the documents. In
this context, the court registry is to charge the court-appointed enforcement officer with the service.
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Section 193
Implementation of service

(1) On the original copy of the document to be served, or on the form provided for this purpose that is to be
attached to the original copy of the document, the court-appointed enforcement officer shall attest that the
document has been served pursuant to section 182 (2), and he shall note in said attestation the name of the
person on behalf of whom he has performed such service. Where service is effected by mailing the document,
the date and the address at which the document was mailed are to be noted.

(2) The court-appointed enforcement officer shall note, on the document to be physically submitted, the date on
which it was served, unless he physically submits a certified copy of the record of service.

(3) The record of service is to be transmitted to the party on behalf of whom the documents were served.
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Section 194
Instructions to serve records or documents

(1) If the court-appointed enforcement officer charges the postal service with serving the documents, he shall
note on the document to be served the person or entity on whose behalf he is submitting said documents to the
postal service. He shall attest on the original of the document to be served, or on a handover form to be
attached to the original document, that the postal item has been submitted to the postal service, and that it
bears: the address of the party to whom the document is to be served, the designation of the court-appointed
enforcement officer so serving it, and a reference number.

(2) The postal service shall return the record of service to the court-appointed enforcement officer without
undue delay.
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Section 195
Service of records or documents from one attorney on another attorney

(1) If the parties to a dispute are represented by counsel, a document may also be served such that the
attorney serving a document transmits it to the other attorney (service of documents from one attorney on
another attorney). This also applies to written pleadings that, pursuant to the stipulations of the present Code,
are to be served ex officio: they may instead be served from one attorney on the other, unless a court order is
to be communicated concurrently to the opponent. The written pleading is to set out the declaration that service
on the other attorney will be effected by the attorney. To the extent required for the decision to be taken,
supporting documentary proof is to be provided to the court that the documents have so been served.
Section 174 (2), first sentence, and subsection (3) first and third sentences shall apply mutatis mutandis to the
service of documents on an attorney.

(2) Service shall be deemed sufficiently proven by the return confirmation of receipt bearing the date and the
signature of the attorney on whom the documents were served. Section 174 (2) second and third sentences
shall apply mutatis mutandis. The attorney effecting service of documents is to provide to the other attorney, at
the latter’s request, confirmation of service having been effected.
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Sections 195a to 213a
(repealed)

table of contents

Title 3
Summonses, hearings, and periods
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Section 214
Summons to a hearing

The summons to a hearing is initiated ex officio.
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Section 215
Required content of a summons to a hearing for oral argument

(1) The summons to a hearing for oral argument is to instruct the recipient as to the consequences of his failure
to make an appearance at the hearing (sections 330 to 331a). The instruction is to include the legal
consequences set out in section 91 and section 708 number 2.

(2) In proceedings in which the parties must be represented by counsel, the summons to a hearing for oral
argument must call upon the party to appoint an attorney, unless such summons has been served on the
party’s counsel.
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Section 216
Hearing dates determined by the court

(1) The dates of hearings are determined ex officio wherever petitions or declarations are submitted to the court
that can be ruled on only after having heard oral argument, or regarding which the court has instructed that oral
argument be heard.

(2) The presiding judge is to determine the hearings without undue delay.

(3) Hearings shall be arranged for Sundays, general holidays, or Saturdays only in emergencies.
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Section 217
Summons period

The period that is to lapse, in a matter that is pending, between the date on which the summons was served
and the date of the hearing (summons period) shall amount to at least one (1) week in proceedings in which the
parties must be represented by counsel, and at least three (3) days in other proceedings.
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Section 218
Cases in which a summons may be dispensed with

Notwithstanding the stipulations of section 141 (2), it shall not be required to summon the parties to hearings
determined in decisions pronounced by the court.
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Section 219
Venue of the hearing

(1) The hearings shall be held at the location of the court unless it is necessary to take visual evidence on site,
to hear a person who is prevented from appearing before the court, or to take any other action that cannot be
taken at the court’s location.

(2) The President of the Federal Republic of Germany is not under obligation to appear at the location of the
court in person.

table of contents

Section 220
Case called up; failure of a party to make an appearance at the hearing

(1) The hearing shall begin with the case being called up.

(2) A party shall be deemed to have failed to appear at the hearing if it fails to enter a pleading prior to that
hearing being closed.

table of contents
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Section 221
Commencement of periods

(1) Unless otherwise arranged when periods are determined, any periods determined by a judge shall
commence upon service of the documents in which said period is determined; where no such service is
required, the period shall commence upon being pronounced by the court.
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Section 222
Calculation of the period

(1) The provisions made by the Civil Code (Bürgerliches Gesetzbuch, BGB) shall apply to the calculation of the
period.

(2) If the end of a period falls on a Sunday, a general holiday, or a Saturday, the period shall end at midnight of
the subsequent business day.

(3) In calculating a period determined by hours, any Sundays, general holidays, and Saturdays shall not be
included in the calculation.
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Section 223
(repealed)
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Section 224
Reduction of a period; extension of a period

(1) The parties may agree to shorten periods; this shall not include statutory periods. Statutory periods shall be
only those periods that have been designated as such in the present Code.

(2) Upon corresponding application being made, periods set by judges as well as periods prescribed by law
may be shortened or extended if substantial grounds for doing so have been demonstrated to the court in a
satisfactory way; however, periods prescribed by law may be so shortened or extended only in the cases
specifically determined.

(3) Unless otherwise determined in the individual case, the new period determined in extending a period shall
be calculated from the date on which the previous period has expired.
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Section 225
Procedure for modifying a period

(1) The court may decide on a request for the reduction or extension of a period without arranging a hearing for
oral argument.

(2) The court is to approve any reduction or repeated extension only after having heard the opponent.

(3) The court order dismissing the request for extension of a period is incontestable.
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Section 226
Reduction of interim periods

(1) Times determined for entering an appearance, periods indicated in the summons as the period lapsing
between service of same and the date of the hearing (summons periods), as well as those periods that are
determined for service of preparatory written pleadings may be shortened upon corresponding application
being made.

(2) A reduction of the times for entering an appearance and of periods indicated in the summons as periods
lapsing between service of same and the date of the hearing (summons periods) will not be ruled out by the
fact that, as a result of such times or periods being shortened, the hearing cannot be prepared by written
pleadings.

(3) In determining the hearing, the presiding judge may order the reduction of the period without hearing the
opponent or the party involved otherwise in the proceedings; a copy of the corresponding order shall be
communicated to the party involved in the proceedings.
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Section 227
Changes of date for scheduled hearings

(1) Should substantial grounds so require, a hearing may be cancelled or deferred, or a hearing for oral
argument may be postponed. The following are not substantial grounds:

1.  The failure of a party to appear, or its announcement that it will not appear, unless the court is of the opinion
that the party was prevented from appearing through no fault of its own;

2.  A party’s insufficient preparation, unless the party provides sufficient excuse therefor;

3.  An agreement reached by the parties alone.

(2) Substantial grounds are to be demonstrated to the satisfaction of the presiding judge should he so demand,
while substantial grounds for postponing a hearing are to be demonstrated to the satisfaction of the court
should it so demand.

(3) Any hearing determined for the period from 1 July until 31 August, to the exception of a hearing set for the
pronouncement of a decision, is to be postponed, upon corresponding application being made, within one (1)
week following receipt of the summons or following the date on which the hearing is determined by the court.
This shall not apply to:

1.  Matters involving the seizure of assets, or matters concerning an injunction or interim order,

2.  Disputes concerning the permission to use spaces, the use or surrender of such spaces, or the eviction from
same, or disputes regarding the continuation of lease relationships for residential spaces based on
sections 574 to 574b of the Civil Code (Bürgerliches Gesetzbuch, BGB),

3.  (repealed)

4.  Proceedings on claims arising from a bill of exchange or on claims asserted concerning the payment of a
cheque,

5.  Matters of construction law where the dispute concerns the continuation of a construction project that has
been commenced,

6.  Disputes concerning the permission to use an object, or the surrender of such object, to a person with whom
the object is not subject to attachment by the court authorities,

7.  Compulsory enforcement proceedings, or

8.  Proceedings for issuing a declaration of enforceability or for the judges to take action in arbitration
proceedings;

in this context, it shall suffice if only one of several claims meets the prerequisites. Wherever the proceedings
require special acceleration, the court shall not comply with an application for deferral.

(4) The presiding judge shall decide on the cancellation or deferral of a hearing without oral argument being
heard; the court shall rule on the postponement of a hearing. The reasons for the decision are to be
summarised in brief. It is incontestable.
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Section 228
(repealed)
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Section 229
Judge correspondingly delegated or requested

The authorities allocated to the court and the presiding judge in the present Title are likewise granted to the
judge correspondingly delegated or requested as regards the hearings and periods that such judge is to
determine.

table of contents

Title 4
Consequences of failure to take action; instruction on available legal remedies; restoration of the

status quo ante
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Section 230
General consequence of failing to take action

The failure to take action in the proceedings will lead to the general consequence that the party will be
disqualified from taking such action in the proceedings.
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Section 231
No warning; procedural actions taken retroactively

(1) No warning need be issued regarding the consequences under law of failing to take action; these
consequences shall ensue automatically unless the present Code requires a petition to be filed in order for the
legal detriment to take effect.

(2) In the latter case, the action that was not taken in the proceedings may be arranged retroactively as long as
the petition has not been filed and as long as the oral argument on such petition has not been closed.
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Section 232
Instruction on available legal remedies

Any court decision that may be contested is to provide an instruction on the remedy available, the protest, the
contradiction, or the reminder, as well as on the court with which the remedy is to be lodged, the seat of said
court, and the requirements as to form and deadlines. This does not apply in proceedings in which the parties
must be represented by an attorney, unless the instructions are to be given regarding a protest or contradiction,
or the instruction is to be addressed to a witness or to an expert. No instruction need be given regarding the
option to file an immediate appeal on law in lieu of an appeal on facts and law (leap-frog appeal).
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Section 233
Restoration of the status quo ante

Where a party was prevented, through no fault of its own, from complying with a statutory period or the
deadline set for submitting the particulars of its appeal, the grounds for filing the appeal on points of law, the
complaint against denial of leave to appeal, or the complaint on points of law, or where a party was prevented
from adhering to the period stipulated in section 234 (1), that party is to be granted the restoration of the status
quo ante upon a corresponding petition being filed. It will be presumed that the party was not at fault if no
instruction on available legal remedies was provided, or if it was deficient.
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Section 234
Period for the restoration of the status quo ante

(1) The petition for such restoration of the status quo ante must be filed within a two-week period. The period
shall amount to one (1) month if the party is prevented from complying with the deadline set for submitting the
particulars of its appeal, the grounds for filing the appeal on points of law, the complaint against denial of leave
to appeal, or the complaint on points of law.

(2) The period shall commence on the date on which the impediment has been removed.

(3) Following the expiry of one (1) year, counting from the end of the period that has not been met, filing a
petition for the restoration of the status quo ante is no longer an available remedy.
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Section 235
(repealed)
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Section 236
Petition for restoration of the status quo ante

(1) The form of the petition for the restoration of the status quo ante shall be governed by the rules pertaining to
the action that was not taken in the proceedings.
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(2) The petition must set out the facts based on which the restoration of the status quo ante is justified; they
must be demonstrated to the satisfaction of the court in the course of filing the petition or in the procedure
regarding same. The action that was not taken in the proceedings is to be retroactively taken within the period
set for the petition; if this has been done, the restoration of the status quo ante may be granted also without a
petition having been filed.
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Section 237
Responsibility for restoration of the status quo ante

That court shall decide on the petition for restoration of the status quo ante that is to decide on the action to be
taken in the proceedings and the retroactive arrangement of same.
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Section 238
Procedure in the event of the status quo ante having been restored

(1) The procedure regarding the petition for restoration of the status quo ante is to be tied to the procedure
regarding the retroactive arrangement of the action to be taken in the proceedings. However, the court may
initially limit the procedure to a hearing for oral argument on the petition and the decision on same.

(2) Those rules are to be applied to the decision as to the admissibility of the petition, and to any contestation of
the decision, that apply in these relationships to the retroactive arrangement of the action to be taken in the
proceedings. However, the party that has filed the petition shall not be entitled to enter a protest.

(3) The restoration of the status quo ante is incontestable.

(4) The party filing the petition shall be charged with the costs that the restoration of the status quo ante has
entailed, unless such costs were engendered by an unfounded objection having been lodged by its opponent.
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Title 5
Interruption and suspension of the proceedings
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Section 239
Interruption due to the death of a party

(1) In the event of the death of a party, the proceedings shall be interrupted until they are resumed by the
party’s successors in title.

(2) Where the resumption is delayed, the successor in title is to be summoned, upon a corresponding petition
being filed by the opponent, to resume the proceedings and to appear at the hearing in the main action.

(3) The summons, together with the written pleading setting out the petition, is to be served on the successors
in title themselves. The period lapsing between service of the summons and the date of the hearing (summons
periods) is to be determined by the presiding judge.

(4) Should the successors in title fail to appear at the hearing, the alleged succession in title is to be assumed,
upon a corresponding petition being filed, as having been acknowledged, and oral argument is to be heard on
the merits of the case.

(5) An heir is not under obligation to continue a legal dispute prior to his having accepted the inheritance.
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Section 240
Interruption due to insolvency proceedings

In the event of insolvency proceedings being opened against a party, the proceedings shall be interrupted to the
extent they concern the insolvent estate until they can be resumed in accordance with the rules applying to the
insolvency proceedings, or until the insolvency proceedings are terminated. The same shall apply if the
authority to manage the debtor’s assets and the power to dispose over them devolves upon a preliminary
insolvency administrator.
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Section 241
Interruption due to a person coming under legal disability

(1) If a party loses its capacity to sue or be sued, or if the legal representative of a party dies, or if his power of
representation ceases without the party having regained its capacity to sue or be sued, the proceedings shall
be interrupted until the legal representative or the new legal representative notifies the court of his appointment,
or until the opponent has notified the court of his intention to continue the proceedings and the court has served
this notification ex officio.

(2) The notification of the legal representative is to be served on the opponent of the party he is representing;
the notification of the opponent is to be served on the representative.

(3) These rules shall apply mutatis mutandis where a court orders the administration of the estate.
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Section 242
Interruption due to reversionary succession

Should – in the course of a legal dispute ongoing between a provisional heir and a third party regarding a
matter or object that is subject to reversionary succession – the reversionary succession in fact occur, the
stipulations of section 239 shall apply mutatis mutandis regarding the interruption and the resumption of the
proceedings, provided that the provisional heir was authorised to dispose over the matter or object without the
consent of the reversionary heir.
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Section 243
Resumption of proceedings in the case of a curator or an executor having been appointed for an estate

If a court has appointed a curator of the estate in cases in which proceedings have been interrupted by the
death of a party, or if an executor exists who is entitled to pursue the legal dispute, the stipulations of
section 241 are to be applied in resuming the proceedings and, if insolvency proceedings are opened regarding
the estate, the stipulations of section 240 are to be applied in so resuming them.
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Section 244
Interruption due to the loss of an attorney

(1) If, in proceedings in which the parties must be represented by counsel, the attorney representing a party
dies, or becomes unable to continue representing the party, the proceedings shall be interrupted until the
attorney newly appointed by the party notifies the court of his having been appointed and the court has served
the notification ex officio upon the opponent.

(2) Where this notification is delayed, the party is to be summoned in person to the hearing in the main action,
upon corresponding application being made by the opponent, or the party is to be instructed to appoint a new
attorney within a period to be determined by the presiding judge. Should this instruction not be complied with,
the proceedings are to be deemed as having been resumed. Until notice is given retroactively that a new
attorney has been appointed, all documents shall be served on the party obligated to file such notification with
the court.
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Section 245
Interruption due to suspension of the administration of law

Should, as the consequence of war or of any other event, the court cease its activities, the proceedings shall be
interrupted for the duration of this situation.
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Section 246
Suspension in the event a party is represented by an attorney of record

(1) Where a party was represented by an attorney of record in the event of: the death of a party, the loss of its
capacity to sue or be sued, the loss of a legal representative, the issuance of an order as to the administration
of an estate, or the occurrence of reversionary succession (sections 239, 241, 242), the proceedings shall not
be interrupted; however, upon corresponding application being made by the attorney-in-fact, the court hearing
the case is to order the suspension of the proceedings, and in the event of death and of reversionary
succession, it shall do so also upon corresponding application being made by the opponent.
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(2) The term of the suspension and the resumption of the proceedings shall be governed by the stipulations of
section 239 and sections 241 to 243; in the event of death and of reversionary succession, the summons is to
be served, together with the written pleading in which the suspension is petitioned, also on the attorney-in-fact.
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Section 247
Suspension in the event of interrupted communications

Where a party is staying at a location that is cut off from communications with the court hearing the case and
this is due to the established authorities having issued a corresponding order, to war or to other coincidences,
the court may also direct, ex officio, that the proceedings be suspended until such impediment has been
removed.
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Section 248
Procedure in the event of suspension

(1) The request for suspension of the proceedings is to be filed with the court hearing the case; it may be
recorded with the registry for the files of the court.

(2) The decision may be given without a hearing being held.
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Section 249
Effects of interruption and suspension

(1) The interruption and suspension of the proceedings will have the effect of stopping any period that may be
running, which will recommence in full after the interruption or suspension of the proceedings has ended.

(2) Any procedural actions taken by a party with a view to the main action while the proceedings are interrupted
or suspended will have no legal effect vis-à-vis the other party.

(3) Any interruption occurring after a hearing has ended will not impede the pronouncement of the decision to
be delivered on the basis of this hearing.
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Section 250
Form of resuming proceedings and notification

Any proceedings interrupted or suspended shall be resumed, and any notifications mentioned under this Title
shall be made by serving a written pleading to be submitted to the court.
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Section 251
Stay of proceedings

The court is to order that proceedings be stayed if both parties have petitioned that this be done, and if it is to
be assumed that such order is suitable for the purpose intended in light of the pendency of settlement
negotiations or of other sound reasons. Such order will not have any influence on the running of the periods
designated in section 233.
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Section 251a
Failure of both parties to comply with procedural rules; decision on the basis of the record as it stands

(1) Should neither party appear at a hearing, or should both parties fail to submit oral argument, the court may
decide on the basis of the record as it stands.

(2) A judgment may be handed down on the basis of the record as it stands only if oral argument has been
submitted in an earlier hearing. The judgment may be pronounced at the earliest after two (2) weeks. The court
is to communicate, by simple letter, the details of the hearing for which the pronouncement of the ruling on the
case is scheduled to the party that has failed to appear. The court shall determine a new hearing for oral
argument should this party file a corresponding application with the court, at the latest on the seventh (7th) day
prior to the hearing scheduled for the pronouncement of the ruling, provided that the party demonstrates to the
satisfaction of the court that it has failed to appear through no fault of its own and that it was unable to apply in
due time for a deferral of the hearing.
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(3) Should the court not decide on the basis of the record as it stands, and should it not postpone the hearing
pursuant to section 227, it shall order the proceedings stayed.
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Section 252
Appellate remedies available in the event of proceedings being suspended

A complaint subject to a time limit may be lodged against the decision by which the suspension of the
proceedings is ordered or refused to be granted based on the stipulations of the present Title or based on other
statutory provisions.
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Book 2
Procedural rules for proceedings before the courts of first instance
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Chapter 1
Proceedings before the regional courts (Landgerichte)
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Title 1
Proceedings until a judgment is entered
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Section 253
Statement of claim

(1) The complaint shall be brought by serving a written pleading (statement of claim).

(2) The statement of claim must include:

1.  The designation of the parties and of the court;

2.  Exact information on the subject matter and the grounds for filing the claim, as well as a precisely specified
petition.

(3) Furthermore, the statement of claim is to provide:

1.  Information as to whether, prior to the complaint being brought, attempts were made at mediation or any
other proceedings serving an alternative resolution of the conflict were pursued, and shall also state whether
any reasons exist preventing such proceedings from being pursued;

2.  Wherever the subject matter of the litigation does not consist of a specific amount of money, information on
the value of the subject matter of the litigation insofar as this is relevant for determining whether or not the court
has jurisdiction;

3.  And it shall state whether any reasons would prevent the matter from being ruled on by a judge sitting alone.

(4) Moreover, the general regulations as to preparatory written pleadings are to be applied also to the statement
of claim.

(5) The statement of claim as well as any other petitions and declarations by a party that are to be served are to
be submitted to the court in writing, with the number of copies being enclosed that are required for serving or
communicating such documents. Should the statement of claim be filed as a digital document, no copies need
be enclosed.
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Section 254
Action by stages

Should an action for presentation of accounts, or for the production of a schedule of assets, or for a statutory
declaration to be made in lieu of an oath, be consolidated with an action for the surrender of whatever the
defendant owes under the legal relationship giving rise to the legal dispute, the exact information on the
performance being claimed by the plaintiff may be reserved until the accounts have been presented, the
schedule of assets has been produced, or the statutory declaration in lieu of an oath has been made.
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Section 255
Determination of periods in the judgment

(1) In the event that the defendant does not satisfy the claim brought against him prior to the expiry of a period
that has been set, and the plaintiff thus has the right to demand compensation of damages for non-performance
of contract, or to pursue the avoidance of a contract, the plaintiff may demand that the deadline therefor be
determined in the judgment.

(2) The same shall apply where the plaintiff has the right to demand that an authority issue a directive in the
event that the defendant does not provide the security within the deadline imposed on him, as well as in the
case provided for by section 2193 (2) of the Civil Code (Bürgerliches Gesetzbuch, BGB) governing the
stipulation of a deadline by which a condition is to be met.
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Section 256
Action for acknowledgment

(1) A complaint may be filed to establish the existence or non-existence of a legal relationship, to recognise a
deed or to establish that it is false, if the plaintiff has a legitimate interest in having the legal relationship, or the
authenticity or falsity of the deed, established by a judicial ruling at the court’s earliest convenience.

(2) Until the closure of the hearing subsequent to which the judgment will be handed down, the plaintiff may
petition, by extending the claim, and the defendant may petition, by bringing counterclaims, that a legal
relationship that has become a matter of dispute in the course of the court proceedings be acknowledged by
judicial ruling if the decision on the legal dispute depends, either wholly or in part, on such legal relationship
existing or not existing.
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Section 257
Action for future payment or for the clearing of premises

Should the assertion of a monetary claim that does not depend on any counterperformance, or the assertion of
a claim to a property being cleared or spaces being vacated that serve other than residential purposes, be tied
to a calendar date, an action may be filed for future payment or clearing of the premises.
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Section 258
Action for recurrent performance

An action may be filed also for the future payment of any recurrent performance scheduled to become due only
after the judgment has been entered.
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Section 259
Action brought due to concern that performance might not be made within the period set

Besides the cases set out in section 257 and section 258, an action for future performance may be brought
wherever the circumstances give rise to the justified concern that the debtor might avoid performing in due time
by extracting himself from his obligations.
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Section 260
Consolidation of claims

Several claims of the plaintiff against one and the same defendant may be consolidated in one action, even if
they are based on different grounds, if the court hearing the case is competent for the entirety of the claims and
if the claims may permissibly be dealt with in the same type of proceedings.

table of contents

Section 261
Pending suit

(1) By the complaint being brought, the dispute shall become pending.

(2) A claim lodged only in the course of the proceedings shall become pending at that point in time at which the
claim was lodged in the hearing or at which a written pleading in conformance with the requirements of
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section 253 (2) number 2 has been served.

(3) Once the dispute is pending, this will have the following effects:

1.  For as long as the dispute is pending, none of the parties may bring the dispute before another court or
tribunal;

2.  The jurisdiction of the court hearing the case will not be affected by any change to the circumstances giving
rise to its competence.
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Section 262
Other effects of the dispute being pending

The stipulations of civil law as regards the other effects of a dispute having become pending shall remain
unaffected hereby. These effects, as well as all effects tied by the stipulations of civil law to an action being
conducted; notice of an action being given or its being registered with the court; to the summons of the
defendant; or to his entering an appearance shall all arise without prejudice to the rule set out in section 167
once the complaint has been brought.
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Section 263
Modification of the suit filed

Upon the dispute having become pending, the complaint may be modified if the defendant consents to this
being done, or if the court believes such a modification to be expedient.
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Section 264
No modification of the suit filed

It is not to be regarded a modification of the suit filed if, without any change to the cause of action:

1.  The statements made as to the facts and circumstances or the legal considerations are amended or
corrected;

2.  The demand for relief is extended or limited in terms of the main action or as regards ancillary claims;

3.  As a result of later changes, a different object, or the interest in same, is claimed instead of the object
originally claimed.
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Section 265
Disposition or assignment of the object in dispute

(1) The fact that the dispute has become pending does not rule out the right enjoyed by either of the parties to
dispose over the object in dispute or to assign the claim being asserted.

(2) Such disposition or assignment shall not affect the proceedings. Without the opponent’s consent, the
successor in title shall not be entitled to assume the proceedings as the primary party instead of the
predecessor in title, nor shall it be entitled to pursue a third-party intervention through an action against the two
parties to a pending lawsuit. Should the successor in title act in support of a party to the dispute as an
intervening third party, section 69 is not applicable.

(3) Should the plaintiff have disposed of or assigned his rights, the objection may be raised that he is no longer
authorised to assert the claim wherever the judgment handed down against the successor in title pursuant to
section 325 would not be valid.
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Section 266
Disposition of a plot of real estate

(1) Should a legal dispute be pending between the possessor and a third party as to whether a right being
claimed for a property exists or does not exist, or as to whether an obligation encumbering a property exists or
does not exist, then the successor in title to any property so disposed of shall be entitled and, upon a
corresponding application having been filed by the opponent, shall be obligated to assume the legal dispute as

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0961
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0963
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0965
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0970
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p0974


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 58/256

the primary party, regardless of his circumstances. This shall apply mutatis mutandis to any legal dispute as to
whether an obligation encumbering a registered ship or ship under construction exists or does not exist.

(2) This provision is not to be applied insofar as it is contravened by the stipulations of civil law benefiting those
parties deriving rights from a person who is not a beneficiary in this regard. In such event, provided the plaintiff
has disposed of the property, the rules set out in section 265 (3) shall apply.
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Section 267
Presumed consent to the modification of a suit filed

It is to be assumed that the defendant has consented to the modification of a suit filed if he has made an
appearance in a hearing regarding the modified action without objecting to such modification.
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Section 268
Decision is incontestable

The decision that the action has not been modified or that the modification is to be admitted is incontestable.
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Section 269
Withdrawal of legal action

(1) The action may be withdrawn without the consent of the defendant until the time at which the defendant is to
be first heard on the merits of the case.

(2) A declaration is to be made to the court as to the action having been withdrawn and, insofar as this is
required in order to ensure that the withdrawal is effective, the defendant is to declare his consent to such
withdrawal. Unless declared at the hearing, the action shall be withdrawn by submitting a written pleading to the
court. The written pleading is to be served on the defendant if his consent is required for the withdrawal of the
action to be effective. Should the defendant fail to oppose the withdrawal of legal action within a statutory
period of two (2) weeks from the date on which the written pleading was served, he shall be deemed to have
consented to same, provided that this consequence was indicated to the defendant previously.

(3) Should the action be withdrawn, the legal dispute is to be considered as not having become pending; any
judgment already given that has not yet become final and binding shall become ineffective without this requiring
its express repeal. The plaintiff is under obligation to bear the costs of the legal dispute unless a final and
binding decision has been given in their regard or unless they are to be imposed on the defendant for any
reason. Should the occasion for bringing the action have ceased to exist prior to the dispute becoming pending
and the complaint subsequently be withdrawn, the obligation to bear the costs of the proceedings shall be
determined at the court’s equitable discretion, taking account of the circumstances and facts as known at that
time as well as the status of the dispute thus far; this shall also apply in the event the complaint has not been
served.

(4) The court shall rule by court order, upon a corresponding application having been filed, as to the effects
resulting pursuant to subsection (3). Where a defendant has been granted assistance with the court costs, the
court is to decide on the costs ex officio.

(5) A complaint subject to a time limit may be filed against the court order if the value of the claim in the main
action is greater than the amount set out in section 511. Such complaint shall be deemed inadmissible if there
are no remaining admissible appellate remedies regarding the petition on the assessment of costs
(section 104).

(6) Should the complaint be brought once again, the defendant may refuse to enter any appearance until the
costs have been reimbursed.
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Section 270
Service; communication by simple letter

To the exception of the statement of claim and such written pleadings that contain substantive petitions, written
pleadings and other declarations by the parties are to be communicated by simple letter unless the court orders
them to be served. When mailing such documents, the communication shall be deemed to have been made on
the business day following the day on which they were mailed in those cases in which the residence of the
recipient party is located in the local postal district, and on the second business day thereafter for any other
locations, unless the party can demonstrate in a satisfactory way that it has not received the communication, or
only at a later date.
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table of contents

Section 271
Service of the statement of claim

(1) The statement of claim is to be served without undue delay.

(2) In serving the documents, the defendant is to be instructed to appoint an attorney should he intend to
defend against the claim.
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Section 272
Determination of the form of procedure

(1) As a general rule, the legal dispute is to be dealt with and terminated in a hearing for oral argument that has
been comprehensively prepared for (main hearing).

(2) The presiding judge shall either make arrangements for an advance first hearing at which oral argument is
to be heard (section 275) or shall have preliminary proceedings conducted in writing (section 276).

(3) The conciliation hearing and the hearing for oral argument should be arranged for as early a time as
possible.

(4) Matters entailing the vacation of premises are to have priority and shall be conducted on an expedited
basis.
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Section 273
Preparations for the hearing

(1) The court is to initiate the necessary preparatory measures in due time.

(2) By way of preparing for the hearing, the presiding judge or a member of the court hearing the case
delegated by the presiding judge may in particular:

1.  Direct the parties to amend their preparatory written pleadings or to provide further information, and may in
particular set a deadline for explanations to be submitted regarding certain items in need of clarification;

2.  Request that public authorities or public officials communicate records or provide official information;

3.  Order parties to appear at the hearing in person;

4.  Summon witnesses, to whom a party has referred, and experts to appear at the hearing, he may also issue
an order pursuant to section 378;

5.  Issue orders pursuant to section 142 and section 144.

(3) Orders pursuant to subsection (2) number 4 and, insofar as the orders are not to be issued to a party, orders
pursuant to subsection (5) shall be issued only if the defendant has already opposed the claim being lodged by
the action. For the orders pursuant to subsection (2) number 4, section 379 shall apply mutatis mutandis.

(4) The parties are to be notified of each order. Should the parties be ordered to appear in person, the
stipulations of section 141 subsection (2) and subsection (3) shall apply.
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Section 274
Summons of the parties; time for entering an appearance

(1) Once the date for the hearing for oral argument has been determined, the court registry is to be instructed to
summon the parties.

(2) The summons is to be served on the defendant together with the statement of claim if the court has
determined an advance first hearing.

(3) A period of at least two (2) weeks must lapse from the time at which the statement of claim is served and
the date of the hearing (time for entering an appearance). Should the documents be served abroad, the
presiding judge is to determine the time for entering an appearance in arranging the date of the hearing.
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Section 275
Advance first hearing

(1) By way of preparing for the advance first hearing, the presiding judge or a member of the court hearing the
case delegated by the presiding judge may set a deadline for the defendant by which he is to submit a written
statement of defence. Alternatively, the defendant is to be instructed to have an attorney he is to appoint submit
to the court, in a written pleading and without undue delay, any means of defence that are to be brought before
the court; section 277 (1), second sentence, shall apply mutatis mutandis.

(2) Should the proceedings not be conclusively dealt with and terminated at the advance first hearing, the court
shall issue all orders still required to prepare for the main hearing for oral argument.

(3) At the advance first hearing, the court shall set a deadline for submitting a written statement of defence
should the defendant not yet have responded to the complaint at all, or not sufficiently, and wherever no
deadline pursuant to subsection (1), first sentence, had been set.

(4) At the advance first hearing, or upon having received the statement of defence, the court may set a deadline
for the plaintiff within which he is to state his position in writing as regards the statement of defence. The
presiding judge may set such deadline also outside of the hearing.
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Section 276
Preliminary proceedings conducted in writing

(1) Should the presiding judge not arrange a date for the advance first hearing for oral argument, he shall
instruct the defendant, in serving the complaint upon him, that should the defendant wish to defend against the
complaint, he should notify the court of this fact within a statutory period of two (2) weeks after the statement of
claim has been served on him; the plaintiff is to be informed of these instructions having been issued.
Concurrently, a deadline is to be set for the defendant within which he is to submit his written statement of
defence, which period shall be at least a further two (2) weeks. For any service of the complaint to a recipient
abroad, the presiding judge is to set the deadline in accordance with the first sentence.

(2) Concurrently with these instructions, the defendant is to be instructed of the consequences should he fail to
meet the deadline imposed on him pursuant to subsection (1), first sentence, and also as regards the fact that
he may only declare his intention to oppose the complaint via an attorney he is to appoint. The instructions
given as to the option of a default judgment being entered pursuant to section 331 (3) shall also address the
legal consequences set out in sections 91 and 708 number 2.

(3) The presiding judge may set a deadline for the plaintiff within which he is to state his position in writing as
regards the statement of defence.
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Section 277
Statement of defence; counterplea

(1) The defendant is to state the means by which he defends his case in the statement of defence, provided
that based on the circumstances of the proceedings, this corresponds to a diligent pursuit of the court
proceedings and serves to promote them. Furthermore, the statement of defence is to address any reasons
that would prevent the matter from being ruled on by a judge sitting alone.

(2) The defendant is to be instructed that the statement of defence needs to be submitted to the court by an
attorney he must appoint, and of the consequences should he fail to meet a deadline imposed on him.

(3) The period for submitting a written statement of defence pursuant to section 275 subsection (1), first
sentence, and pursuant to subsection (3) shall be at least two (2) weeks.

(4) Subsection (1), first sentence, and subsections (2) and (3) apply mutatis mutandis to the written statement
of position regarding the statement of defence.
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Section 278
Amicable resolution of the dispute; conciliation hearing; settlement

(1) In all circumstances of the proceedings, the court is to act in the interests of arriving at an amicable
resolution of the legal dispute or of the individual points at issue.

(2) For the purposes of arriving at an amicable resolution of the legal dispute, the hearing shall be preceded by
a conciliation hearing unless efforts to come to an agreement have already been made before an alternative
dispute-resolution entity, or unless the conciliation hearing obviously does not hold out any prospects of

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1017
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1021
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1026


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 61/256

success. In the conciliation hearing, the court is to discuss with the parties the circumstances and facts as well
as the status of the dispute thus far, assessing all circumstances without any restrictions and asking questions
wherever required. The parties appearing are to be heard in person on these aspects.

(3) The parties shall be ordered to appear in person at the conciliation hearing as well as at any other
conciliation efforts. Section 141 (1), second sentence, subsections (2) and (3) shall apply mutatis mutandis.

(4) Should neither of the parties appear at the conciliation hearing, the proceedings shall be ordered stayed.

(5) The court may refer the parties for the conciliation hearing, as well as for further attempts at resolving the
dispute, to a judge delegated for this purpose, who is not authorised to take a decision (Güterichter, conciliation
judge). The conciliation judge may avail himself of all methods of conflict resolution, including mediation.

(6) A settlement may also be made before the court by the parties to the dispute by submitting to the court a
suggestion, in writing, on how to settle the matter, or by their accepting, in a corresponding brief sent to the
court, the suggested settlement made by the court in writing. The court shall establish, by issuing a
corresponding order, that the settlement concluded in accordance with the first sentence has been reached,
recording the content of same in the order. Section 164 shall apply mutatis mutandis.

Section 278a
Mediation, alternative conflict resolution

(1) The court may suggest that the parties pursue mediation or other alternative conflict resolution procedures.

(2) Should the parties to the dispute decide to pursue mediation or other alternative conflict resolution
procedures, the court shall order the proceedings stayed.
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Section 279
Hearing for oral argument

(1) Should a party fail to appear at the conciliation hearing or should the conciliation hearing not meet with
success, the hearing (advance first hearing or main hearing for oral argument) is to be held immediately
thereafter. In all other cases, a hearing for oral argument is to be arranged without undue delay.

(2) In the main hearing for oral argument, the taking of evidence shall immediately follow the hearing in which
the dispute as such is dealt with.

(3) Following the taking of evidence, the court is to once again discuss with the parties the circumstances and
facts as well as the status of the dispute thus far and, to the extent possible at this stage, the results obtained in
taking evidence.

table of contents

Section 280
Separate hearing on the admissibility of the action

(1) The court may order the admissibility of the action to be assessed at a separate hearing.

(2) Should an interlocutory judgment be given, it is to be regarded as a final judgment where the appellate
remedies are concerned. However, upon a corresponding application being made, the court may order oral
argument on the merits of the case to be heard.

table of contents

Section 281
Referral in the event the court does not have jurisdiction

(1) If, based on the regulations regarding the local or substantive competence of courts, the court’s lack of
jurisdiction is to be pronounced, and provided it is possible to determine the competent court, the court before
which the action was initially brought is to declare, upon corresponding application being made by the plaintiff,
that it is not competent and is to refer the legal dispute to the competent court. Should several courts have
jurisdiction, the dispute shall be referred to the court selected by the plaintiff.

(2) Applications and declarations concerning the jurisdiction of the court may be filed with the records clerk of
the court registry. The court order is incontestable. The legal dispute shall become pending with the court
designated in the order upon the court having received the files. The order shall be binding upon this court.

(3) The costs accrued in the proceedings before the court with which the action was initially brought shall be
treated as part of the costs accruing in the proceedings before the court designated in the order. The additional
costs accruing are to be imposed on the plaintiff also in the event he prevailed in the main action.
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Section 282
Submissions to the court made in due time

(1) In the hearing, each party is to submit to the court its means of challenge or defence, specifically
allegations, denials, objections, defence pleas, evidence and objections to evidence submitted, as promptly as,
based on the circumstances of the proceedings, this corresponds to a diligent pursuit of the court proceedings
and serves to promote them.

(2) Petitions and means of challenge or defence regarding which it is foreseeable that the opponent will be
unable to react to them without previously making inquiries, are to be communicated prior to the hearing by a
preparatory written pleading in such time as to enable the opponent to still make the necessary inquiries.

(3) Concurrently, the defendant is to file any objections concerning the admissibility of the complaint, and is to
do so prior to being heard on the merits of the case. Should, prior to the hearing, a deadline have been set for
him by which he is to submit his statement of defence, he is to raise his objections within this period.

table of contents

Section 283
Time limit for written pleadings that react to an opponent’s submissions

Should a party not be able to make a statement regarding the opponent’s submission to the court because this
was not communicated to it in due time prior to the hearing, the court may determine, upon corresponding
application being made by that party, a time limit within which the party may submit its statement in a written
pleading to complete its earlier submissions; concurrently, a hearing shall be arranged at which the decision is
to be pronounced. The court must take into account, in its decision, any declaration submitted within the time
limit set and may take into account any statement submitted late.
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Section 283a
Court order for securitisation

(1) Where an action for the vacation of premises is joined to an action for payment under the same legal
relationship, the court hearing the case shall order, upon the plaintiff having filed a corresponding application,
that the defendant is to provide security for the monetary claims that have fallen due after the matter became
pending, provided that

1.  The action concerning these claims holds out significant prospects of success, and

2.  A balanced consideration of the interests of both parties determines that the order is justified in that it will
avert particular disadvantages from the plaintiff. It suffices to demonstrate the interests to the satisfaction of the
court for them to be considered.

Where the parties are in dispute as regards the plaintiff’s right to increase the monetary claim, the court order
for securitisation will not cover the amount by which the claim is increased. An immediate complaint may be
lodged against a court order for securitisation.

(2) The defendant is to submit proof that he has provided the security within a period to be set by the court.

(3) Should the plaintiff prevail, the final judgment or any provision otherwise terminating the legal dispute is to
state that the plaintiff is entitled to satisfy his claim from the security so provided.

(4) Inasmuch as, pursuant to the final judgment or provision otherwise terminating the legal dispute, the plaintiff
is not entitled to a claim in the amount of the security provided, the plaintiff is to compensate the defendant for
the damages the latter has suffered as a result of having had to provide the security. Section 717 (2), second
sentence, shall apply mutatis mutandis.
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Section 284
Taking of evidence

The taking of evidence and the order for separate proceedings to take evidence, which is issued by a court
order for evidence to be taken, are governed by the stipulations of Titles 5 through 11. The court may take
evidence, provided it has obtained the consent of the parties to do so, in the manner it deems suitable. This
consent may be limited to individual evidence taken. It may be revoked only in the event of a material change to
the litigation circumstances; this must be done prior to the process of taking evidence commencing, to which
the consent originally referred.
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Section 285
Oral argument after evidence has been taken

(1) The parties to the dispute are to be heard in oral argument on the results obtained in taking evidence and
are to state their case.

(2) Should the evidence not have been taken before the court hearing the case, the parties to the dispute are to
present their results based on the hearings on the evidence.
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Section 286
Evaluation of evidence at the court’s discretion and conviction

(1) The court is to decide, at its discretion and conviction, and taking account of the entire content of the
hearings and the results obtained by evidence being taken, if any, whether an allegation as to fact is to be
deemed true or untrue. The judgment is to set out the reasons informing the conviction of the judges.

(2) The court shall be bound to statutory rules of evidence only in the cases designated in the present Code.
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Section 287
Investigation and determination of damages; amount of the claim

(1) Should the issue of whether or not damages have occurred, and the amount of the damage or of the
equivalent in money to be reimbursed, be in dispute among the parties, the court shall rule on this issue at its
discretion and conviction, based on its evaluation of all circumstances. The court may decide at its discretion
whether or not – and if so, in which scope – any taking of evidence should be ordered as applied for, or whether
or not any experts should be involved to prepare a report. The court may examine the party tendering evidence
on the damage or the equivalent in money thereof; the stipulations of section 452 (1), first sentence,
subsections (2) to (4) shall apply mutatis mutandis.

(2) In the event of pecuniary disputes, the stipulations of subsection (1), sentences 1 and 2, shall apply mutatis
mutandis also to other cases, insofar as the amount of a claim is in dispute among the parties and to the extent
the full and complete clarification of all circumstances authoritative in this regard entails difficulties that are
disproportionate to the significance of the disputed portion of the claim.
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Section 288
Admission before the court

(1) The facts alleged by a party do not require any substantiation by evidence if, in the course of the legal
dispute, they are admitted by the opponent in the course of a hearing, or are admitted by him for the record
kept by the judge correspondingly delegated or requested.

(2) The admission before the court need not be accepted in order to be effective.
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Section 289
Additional statements made in an admission

(1) The effectiveness of an admission made before the court is not impaired by the fact that an allegation is
added to it that includes an independent means of challenge or defence.

(2) The extent to which a declaration made before the court that concedes certain matters is to be regarded as
an admission, irrespective of other additional or restricting allegations, is to be determined based on the nature
of the individual case.

table of contents

Section 290
Revocation of an admission

The revocation of an admission made before the court shall impact its effectiveness only in those instances in
which the revoking party proves that the admission was not truthful and was caused by an erroneous
assumption. In this event, the admission ceases to be effective.
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Section 291
Common knowledge

Facts that are common knowledge with the court need not be substantiated by evidence.

table of contents

Section 292
Legal presumptions

Should the law make a presumption as to a certain fact being given, its opposite may admissibly be proven
unless otherwise provided for by the law. This proof may also be established by petitioning the examination of a
party pursuant to section 445.
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Section 292a
(repealed)
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Section 293
Foreign law; customary law; statutes

The laws applicable in another state, customary laws, and statutes must be proven only insofar as the court is
not aware of them. In making inquiries as regards these rules of law, the court is not restricted to the proof
produced by the parties in the form of supporting documents; it has the authority to use other sources of
reference as well, and to issue the required orders for such use.
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Section 294
Demonstration of allegations to the satisfaction of the court

(1) Anyone who is to demonstrate an allegation as to fact to the satisfaction of the court may use all evidence
and may also be permitted to make a statutory declaration in lieu of an oath.

(2) Evidence that cannot be taken immediately shall not be admitted.
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Section 295
Objections to process

(1) The infringement of a rule to which the proceedings are subject, and in particular of a rule governing the
form of a procedural action, no longer may be objected to if the party has waived the rule’s being applied, or if
the party has failed to object to the irregularity at the next hearing taking place as a result of the corresponding
proceedings or at the hearing in which reference was made to the rule, in spite of the fact that the party
appeared at the hearing and that it was aware, or must have been aware, of the irregularity.

(2) The above provision shall not be applied if any rules have been infringed, the compliance with which no
party may effectively waive.

table of contents

Section 296
Refusal to accept submissions made late

(1) Any means of challenge or defence submitted only after the deadline imposed in its regard (section 273 (2)
number 1 and, insofar as this deadline has been set to a specific party, number 5, section 275 (1), first
sentence, subsection (3) and subsection (4), section 276 (1), second sentence, subsection (3), section 277) are
to be admitted at the court’s discretion and conviction only if admitting them to the proceedings would not delay
the process of dealing with and terminating the legal dispute, or if the party provides sufficient excuse for such
delay.

(2) The court may refuse to admit any means of challenge or defence that, in contravention of the stipulations
made in section 282 (1), are not submitted in due time or that, in contravention of the stipulations of
section 282 (2), are not communicated in due time, if it finds at its discretion and conviction that admitting them
to the proceedings would delay the process of dealing with and terminating the legal dispute, and that the delay
is the result of gross negligence.
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(3) Any objections made, at too late a time, concerning the admissibility of the complaint and that the defendant
may elect to forgo, are to be admitted only if the defendant provides sufficient excuse for the delay.

(4) In the cases set out in subsections (1) and (3), the grounds precluding culpability are to be substantiated
should the court so require.
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Section 296a
Submissions made following close of the hearing

Following close of the hearing, subsequent to which the judgment is handed down, no further means of
challenge or defence may be submitted. Section 139 (5), section 156, and section 283 shall remain unaffected
hereby.
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Section 297
Form of filing petitions with the court

(1) The petitions are to be read out loud from the preparatory written pleadings. Insofar as the pleadings do not
contain any petitions, these must be read out lout from a writing to be attached to the record of the hearing as
an appendix. The presiding judge may also permit the petitions to be recorded with the registry for the files of
the court.

(2) The requirement of reading out loud the petitions cannot be substituted by the parties to the dispute
referring to their written pleadings setting out such petitions.
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Section 298
Hard copies for files

(1) A printout may be prepared of an electronic document (section 130a and section 130b) for inclusion in the
files.

(2) The hard copy must include a note:

1.  As to the result of the integrity check performed for the document,

2.  As to whom the signature verification has established as the owner of the signature,

3.  As to which time was established by signature verification as the time when the signature was inserted in the
document.

(3) The electronic document is to be stored at least until the proceedings have been concluded as res judicata.

table of contents

Section 298a
Electronic file

(1) The court records of the dispute may be kept as electronic files. The Federal Government and the Land
governments shall determine by statutory instrument for their sphere of responsibility the time onwards from
which electronic files are to be kept, as well as the framework conditions in organisational and technical terms
governing the creation, administration, and storage of the electronic files. The Land governments may confer,
by statutory instrument, the corresponding authorisation upon the Land departments of justice. The
admissibility of electronic files may be restricted to individual courts or proceedings.

(2) Any documents and other records submitted on paper are to be changed to electronic format by way of
replacing the original. Should the documents and records still be needed in paper format, they are to be stored
at least until the proceedings have been concluded as res judicata.

(3) The electronic document must include the note as to when and by whom the documents were changed to
electronic format.
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Section 299
Inspection of files; copies

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1099
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1101
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1104
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1111
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1115


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 66/256

(1) The parties may inspect the court records of the dispute and may have the court registry issue to them
execution copies, excerpts, and copies.

(2) The president of the court and his deputy may allow third parties to inspect the files without the consent of
the parties if these third parties have demonstrated their legitimate interest to his satisfaction.

(3) Should the court records of the dispute be kept as electronic files, the court registry shall grant inspection of
the files by providing a hard copy of the files, by calling them up on a computer screen, or by transmitting them
as electronic documents. The presiding judge may decide, at his discretion, to permit attorneys-in-fact who are
a member of a chamber of attorneys to electronically access the content of the files. In allowing such electronic
access to the content of the files, it is to be ensured that solely the attorney-in-fact will so access the files. In
transmitting the files, the entirety of the documents is to be furnished with a qualified electronic signature and is
to be protected against becoming known to unauthorised parties.

(4) Drafts of judgments, orders, and rulings; the work supplied in preparing them; as well as the documents
concerning the court’s coordination with others will not be made available, nor will they be communicated as
copies.
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Section 299a
Data carrier archive

Once the court records of the dispute have been transferred, in accordance with the principles of due and
proper procedure and by way of replacing the originals, to an image carrier or other data carrier, and once
written proof exists that the copy is a true and complete copy of the original, then execution copies, excerpts,
and copies of the image carrier or data carrier may be issued. In this event, any notes to be made on the
original are to be affixed to the supporting documentary proof.
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Title 2
Judgment
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Section 300
Final judgment

(1) Once the legal dispute is ready for the final decision to be taken, the court is to deliver this decision by a
final judgment.

(2) The same shall apply if only one of several proceedings, which were consolidated for the purpose of hearing
concurrent oral argument and handing down the decision on all of them, is ready for the final decision to be
taken.

table of contents

Section 301
Partial judgment

(1) Should only one of several claims asserted by an action be ready for the final decision to be taken, or
should only a part of a claim be ready, or, in the event of counterclaims having been brought, should only the
complaint or the counterclaims be ready, the court is to deliver such decision by final judgment (partial
judgment). A partial judgment may rule on part of a single claim that is in dispute both on its merits and as
regards its amount only if, concurrently, a judgment is delivered on the merits of the remainder of the claim.

(2) Should the court, based on the circumstances of the matter, deem it unreasonable to enter a partial
judgment, it may forgo doing so.

table of contents

Section 302
Judgment subject to a reservation of rights

(1) If the defendant has asserted that a counterclaim should be set off, and if only the proceedings regarding
the claim as such are ready for decision, they may be ruled on with the decision as to the set-off being
reserved.

(2) Should the ruling not provide for any such reservation, a petition may be filed to amend the judgment in
accordance with the provisions of section 321.
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(3) The judgment entered subject to the reserved decision on the set-off is to be regarded as a final judgment
as regards the appellate remedies available and compulsory enforcement.

(4) The legal dispute shall remain pending as regards the set-off for which the decision is reserved. Where it
becomes apparent in the further course of the proceedings that the plaintiff’s claim was unfounded, the earlier
judgment shall be reversed, the plaintiff’s claim shall be dismissed and the costs shall be ruled on otherwise.
The plaintiff is under obligation to compensate the damage that the defendant has suffered by the judgment
being enforced, or by his having made payments or taken other actions to avert such enforcement. The
defendant may assert the claim to compensation of damages in the pending legal dispute; should the claim be
asserted, it shall be deemed to have become pending at the date of the payment or other performance.
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Section 303
Interlocutory judgment

Where an interlocutory dispute is ready for decision, the decision may be entered by interlocutory judgment.
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Section 304
Interlocutory judgment as to the merits of a claim

(1) Should a claim be in dispute both on its merits and as regards its amount, the court may take a preliminary
decision on the merits.

(2) The ruling is to be deemed a final judgment for the appellate remedies available; however, the court may
order, provided it has declared the claim to be justified and provided that a corresponding application has been
made, that oral argument be heard on the claim’s amount.

table of contents

Section 305
Judgment subject to the proviso of liability limited by inheritance law

(1) The fact that the heirs to an estate may assert the defence pleas to which they are entitled under
section 2014 and section 2015 of the Civil Code (Bürgerliches Gesetzbuch, BGB) does not rule out that the
court will find against the heirs, subject to the proviso of liability limited by inheritance law.

(2) The same applies to the assertion of defence pleas to which the surviving spouse is entitled, in the event
the marriage was subject to the continuing regime of common marital property pursuant to section 1489 (2) as
well as section 2014 and 2015 of the Civil Code (Bürgerliches Gesetzbuch, BGB).
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Section 305a
Judgment subject to the proviso of liability limited by maritime law

(1) If the claim being asserted in the action is subject to the limitation of liability pursuant to
section 611 subsection (1) or (3), sections 612 to 616 of the Commercial Code (Handelsgesetzbuch, HGB), and
if the defendant claims that:

1.  Further claims, regarding which he is able to limit his liability, have arisen from the same event and

2.  The total amount of the claims is in excess of the maximum liability amounts determined in Article 6 or
Article 7 of the Civil Liability Convention (section 611 (1), first sentence, of the Commercial Code) or in
sections 612, 613 or 615 of the Commercial Code,

the court may, at its discretion and conviction, disregard such right to limit liability in its decision should this
right, because of the uncertainty regarding the merits of the further claims or their amounts, impede its ability to
deal with and terminate the legal dispute to a greater than negligible extent. The same shall apply wherever the
claim to limitation of liability asserted in the complaint is subject to the stipulations of sections 4 to 5m of the
Inland Waterways Act (Binnenschifffahrtsgesetz) and wherever the defendant asserts that further claims,
regarding which he is able to limit liability, have arisen from the same event that in the aggregate exceed the
maximum liability amounts determined for them in sections 5e to 5k of the Inland Waterways Act.

(2) Where the court disregards the right to limit liability, the judgment shall be entered:

1.  In the case provided for by subsection (1), first sentence, subject to the proviso that the defendant may
assert his right to limit his liability if a fund has been established pursuant to the Civil Liability Convention, or if it
is so established upon the right to limit liability being asserted,
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2.  In the case provided for by subsection (1), second sentence, subject to the proviso that the defendant may
assert his right to limit his liability if a fund has been established pursuant to section 5d of the Inland Waterways
Act, or if it is so established upon the right to limit liability being asserted.
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Section 306
Waiver

Should, at the hearing, the plaintiff waive the claim asserted, he shall be dismissed with his claim should the
defendant apply for such dismissal.
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Section 307
Acknowledgment

Where a party acknowledges a claim asserted against it, either as a whole or in part, it is to be sentenced in
accordance with this acknowledgment. No hearing shall be required in this regard.
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Section 308
Binding effect of the parties’ petitions

(1) The court does not have authority to award anything to a party that has not been petitioned. This shall apply
in particular to usufruct or fruits, interest, and other ancillary claims.

(2) The court is to rule on the obligation to bear the costs of the proceedings even without a corresponding
petition having been filed.
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Section 308a
Decisions handed down in disputes between lessor and lessee without a petition being required

(1) Should the court hearing a dispute regarding the vacation of residential premises between a lessor and a
lessee, or a lessee and a sublessee, hold that the claim for vacation is unfounded because, pursuant to
sections 574 to 574b of the Civil Code (Bürgerliches Gesetzbuch, BGB), the lessee may demand that the
lessor-lessee relationship be continued, it is to rule in its judgment, even without any petition having been filed,
on the term for which the lease relationship is to continue and subject to which changes to the conditions of
contract are to be made. The parties to the dispute are to be heard prior to the judgment being pronounced.

(2) The pronouncement is separately and independently contestable.
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Section 309
Judges entering the judgment

The judgment may be handed down only by those judges who have attended the hearing on which the
judgment is based.

table of contents

Section 310
Hearing for pronouncement of the judgment

(1) The judgment shall be pronounced at the hearing at which the court proceedings are declared terminated,
or at a hearing to be arranged immediately. This will be set for a date later than three (3) weeks after the last
hearing only for grave cause, this being particularly the scope or the complexity of the matter.

(2) Should the judgment not be pronounced at the hearing at which the court proceedings are declared
terminated, it must be fully and completely worded at the time of its pronouncement.

(3) Service of the judgment shall replace the pronouncement of judgments based on the defendant's
acknowledgment and default judgments, which are entered without a hearing pursuant to section 307 and
section 331 (3). The same shall apply to any ruling overruling the protest entered against a default judgment
(section 341 (2)).
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Section 311
Form of pronouncing the judgment

(1) The judgment shall be entered in the name of the people.

(2) The judgment is pronounced by reading out loud its operative provisions. Such reading of the operative
provisions of the judgment may be replaced by reference being made to same should none of the parties have
appeared at the hearing at which the judgment is pronounced. Default judgments, judgments based on the
defendant's acknowledgment, as well as judgments entered as a consequence of the legal action having been
withdrawn or of the claim lodged by the action being waived, may be pronounced even if the operative
provisions of the judgment have not yet been put into writing.

(3) Wherever this is deemed to be reasonable, the reasons on which a ruling is based will be pronounced by
their being read out loud or by the essential content being communicated verbally.

(4) Should the ruling not be pronounced at the hearing at which the court proceedings are declared terminated,
the presiding judge may pronounce it in the absence of the other members of the court hearing the case.

table of contents

Section 312
Presence of the parties

(1) The pronouncement of the judgment shall be effective regardless of whether or not the parties are present.
The ruling shall be deemed to have been pronounced also to any party that has failed to appear at the hearing.

(2) The authority of a party to continue the proceedings based on a judgment that has been pronounced, or to
make use of the judgment in any other way, shall not depend on its having been served on the opponent unless
otherwise provided for by the present Code.

table of contents

Section 313
Form and content of the judgment

(1) The judgment shall set out:

1.  The designation of the parties, their legal representatives, and the attorneys of record;

2.  The designation of the court and the names of the judges contributing to the decision;

3.  The date on which the court proceedings were declared terminated;

4.  The operative provisions of a judgment;

5.  The merits of the case;

6.  The reasons on which a ruling is based.

(2) The section addressing the facts and the merits of the case is to summarise, in brief and based on the
essential content, the claims asserted and the means of challenge or defence brought before the court,
highlighting the petitions filed. The details of the circumstances and facts as well as the status of the dispute
thus far are to be included by reference being made to the written pleadings, the records of the hearings, and
other documents.

(3) The reasoning for the judgment shall contain a brief summary of the considerations of the facts and
circumstances of the case and the legal aspects on which the decision is based.

table of contents

Section 313a
Purposeful omission of merits of the case and reasons on which a ruling is based

(1) If no appellate remedies are admissible against the ruling, and this is certain without a doubt, no section
addressing the facts and the merits of the case need be included in the judgment. In such event, the reasons
on which the ruling is based also do not need to be set out, provided the parties to the dispute have waived
their being set out, or if their essential content has been included in the record of the hearing.

(2) Should the judgment be pronounced at the hearing at which the court proceedings are declared terminated,
neither a section addressing the facts and the merits of the case need be included in the judgment, nor the
reasons on which the ruling is based, if both parties waive appellate remedies against the judgment. Should the
judgment be contestable only for one party, a declaration of waiver by that party shall suffice.
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(3) The waiver pursuant to subsections (1) or (2) may be declared already prior to the judgment being
pronounced and must have been declared to the court at the latest within one (1) week following close of the
hearing.

(4) Subsections (1) to (3) are not to be applied in the event of a party being sentenced to recurrent performance
that will become due in the future, or if it is to be expected that the judgment will be enforced abroad.

(5) Should it be intended to enforce abroad a ruling that neither addresses the facts and the merits of the case,
nor provides the reasons on which it is based, the rules governing the completion of default judgments and
judgments based on an acknowledgment by the defendant shall apply mutatis mutandis.

table of contents

Section 313b
Default judgment, judgment based on an acknowledgment by the defendant, and judgment based on a

waiver having been declared

(1) Default judgments, judgments based on an acknowledgment by the defendant, or judgments based on a
waiver having been declared need not address the facts and the merits of the case, nor must they cite the
reasons on which they are based. The respective ruling is to be designated as a default judgment, judgment
based on an acknowledgment by the defendant, or judgment based on a waiver having been declared.

(2) In its abridged form as provided for by subsection (1), the judgment may be placed on the original or copy of
the complaint included in the files, or on a separate sheet to be attached to it. The judgment need not set out
the names of the judges. The judgment is to include the designation of the parties, their legal representatives,
and their attorneys of record only to the extent that this information deviates from the information provided in
the statement of claim. Should the plaintiff prevail, the operative provisions of the judgment may include the
statement of claim by reference. Should the judgment be written on a sheet of paper that is attached to the
statement of claim, the court seal is to be affixed to the place at which they are joined, or the documents are to
be joined using tacking thread and a seal.

(3) Subsection (1) shall not be applied if it is to be expected that the default judgment or the judgment based on
an acknowledgment by the defendant is intended to be enforced abroad.

(4) Subsection (2) shall not be applied if the court records of the dispute are kept as electronic documents.
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Section 314
Evidentiary value of the section addressing the facts and the merits of the case

The section of the ruling that addresses the facts and the merits of the case shall establish evidence for the
submissions made by the parties in oral argument. Such evidence can be invalidated only by the record of the
hearing.

table of contents

Section 315
Signature by judges

(1) The judgment is to be signed by the judges contributing to the decision. Should a judge be prevented from
signing the ruling, this shall be noted, with the reasons being cited, at the bottom of the ruling by the presiding
judge, and should the presiding judge likewise be prevented from doing so, it shall be noted by the most senior
among the associate judges.

(2) A ruling pronounced at the hearing at which the court proceedings are declared terminated shall be
forwarded as a completely worded document to the court registry prior to the expiry of three (3) weeks,
calculated from the date on which the ruling was pronounced. Should, as an exception, this not be possible, the
judgment is to be forwarded to the court registry, signed by the judges, without the section addressing the facts
and the merits of the case and without the reasons on which the ruling is based. In such event, the section
addressing the facts and the merits of the case and the reasons on which the ruling is based shall be prepared
shortly thereafter, shall be signed separately by the judges, and shall be forwarded to the court registry.

(3) The records clerk of the court registry is to note on the judgment the date on which it was pronounced or on
which it was served pursuant to section 310 (3) and is to sign this note. Where the court records of the dispute
are kept as electronic documents, the records clerk of the court registry is to record the note in a separate
document. This document is to be joined to the judgment such that it cannot be separated.
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Section 316
(repealed)
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table of contents

Section 317
Service of the judgment and its execution

(1) Judgments shall be served as a copy on the parties; default judgments that have been pronounced shall be
served only on the party that has not prevailed in the dispute. Service of the judgment in accordance with the
stipulations of section 310 (3) shall be deemed compliant with this rule. Where petitioned by the parties in
congruent declarations, the presiding judge may defer service of judgments that have been pronounced until
the expiry of five (5) months following pronouncement of the judgment.

(2) Execution copies will be issued only upon corresponding application being made, and solely in paper
format. For as long as the judgment has not been pronounced and has not been signed, no execution copies,
excerpts, or copies may be issued. Any execution of the judgment that a party may request shall be issued
without the section addressing the facts and the merits of the case and the reasons on which a ruling is based;
this shall not apply if the party requests to have a complete execution issued to it.

(3) A hard copy of a judgment, which exists as an electronic document (section 130b), as provided for by
section 298, may be issued as an execution copy, in excerpts and as a copy.

(4) The execution copies and excerpts of judgments are to be signed by the records clerk of the court registry
and the court seal is to be affixed to them.

(5) Any judgment prepared in the abridged format pursuant to section 313b (2) shall be executed in the same
manner, using a certified copy of the statement of claim, or in such manner that the judgment is completed by
the inclusion of the information designated in section 313 (1) numbers 1 to 4. The copy of the statement of
claim may be certified by the records clerk of the court registry or by the plaintiff’s attorney.

table of contents

Section 318
Court bound by its ruling

The court is bound to the decision set out in its final and interlocutory judgments.
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Section 319
Correction of the judgment

(1) Typographical errors, computational errors and similar, obvious inaccuracies in the judgment are to be
corrected by the court at any time, also ex officio.

(2) The order mandating such a correction is to be noted on the judgment and on the execution copies of same.
Should the order as to the correction be made in the form provided for by section 130b, it is to be recorded in a
separate electronic document. This document is to be joined to the judgment such that it cannot be separated.

(3) There are no appellate remedies available against an order dismissing the petition for correction; complaints
subject to a time limit may be filed against an order mandating a correction.

table of contents

Section 320
Correction of the judgment’s section addressing the facts and the merits of the case

(1) Should the section in a judgment addressing the facts and the merits of the case contain inaccuracies not
governed by the stipulations of the preceding section, or omissions, obscure passages, or contradictions, their
correction may be petitioned for within a period of two (2) weeks by submitting a written pleading to this effect.

(2) The period shall commence upon the fully worded ruling having been served. The petition may be filed
already prior to the time at which the period has commenced running. Any correction of the section addressing
the facts and merits of the case shall be ruled out unless a petition for it has been filed within three (3) months
from pronouncement of the judgment.

(3) The petition shall be heard in oral argument should one of the parties have filed a corresponding petition.

(4) The court shall rule without taking evidence. Solely those judges shall contribute to the decision who
contributed to the original judgment. Should a judge be prevented from so contributing, the presiding judge’s
vote shall be the casting vote in the event of any ties, and should the presiding judge be prevented from so
contributing, the vote of the most senior judge shall be the casting vote. This court order is incontestable. The
order mandating such a correction is to be noted on the judgment and on the execution copies of same. Should
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the order as to the correction be made in the form provided for by section 130b, it is to be recorded in a
separate electronic document. This document is to be joined to the judgment such that it cannot be separated.

(5) Any correction of the section addressing the facts and the merits of the case shall not result in modifying the
remainder of the judgment.
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Section 321
Amendment of the judgment

(1) Should a principal claim or subsidiary claim asserted by a party have been overlooked as a whole or in part
in the section addressing the facts and the merits of the case originally established or retroactively corrected, or
should the final decision have overlooked the matter of the costs, as a whole or in part, the judgment is to be
amended by a subsequent ruling upon corresponding petition having been filed.

  

(2) Within a period of two (2) weeks, which shall begin running upon the judgment having been served, the
petition for a subsequent ruling must be filed by submitting a written pleading to this effect.

(3) Subsequent to the petition, a hearing for oral argument is to be arranged. The written pleading setting out
the petition is to be served on the petitioner’s opponent, together with the summons to this hearing.

(4) The hearing for oral argument shall address as its subject matter solely that part of the legal dispute that
has not been dealt with and terminated.

table of contents

Section 321a
Redress granted in the event a party’s right to be given an effective and fair legal hearing has been

violated

(1) Upon an objection having been filed by the party adversely affected by the decision, the proceedings are to
be continued if:

1.  No appellate remedy or any other legal remedy is available against the decision, and

2.  The court has violated the entitlement of this party to be given an effective and fair legal hearing and this has
significantly affected the decision.

No objection may be filed against any decision preceding the final decision.

(2) The objection is to be filed within a statutory period of two (2) weeks upon the party having become aware
of the violation of the right to be given an effective and fair legal hearing; the time at which it so becomes aware
is to be substantiated. Following the expiry of one (1) year from the issuance of the decision challenged, an
objection may no longer be filed.

Decisions communicated by simple letter shall be deemed to have been issued following the third (3rd) day on
which they were sent by regular mail. The objection is to be lodged in writing with the court whose decision is
being challenged. The objection must designate the specific decision being challenged and must demonstrate
that the prerequisites set out in subsection (1), first sentence number 2 are fulfilled.

(3) To the extent required, the opponent is to be given the opportunity to state his position.

(4) The court is to review ex officio whether the objection as such is an available remedy, and whether it has
been lodged in keeping with statutory requirements as to form and time. Should one of these requirements not
have been met, the objection is to be overruled as inadmissible. Should the objection be without justification,
the court shall dismiss it. The decision shall be handed down by an incontestable order. The grounds on which
the order is based shall be briefly summarised.

(5) Wherever the objection is justified, the court shall grant the redress sought by continuing the proceedings to
the extent mandated as a result of the objection. The status of the proceedings as given prior to the close of the
hearing shall be reinstated. Section 343 shall apply mutatis mutandis. In proceedings conducted in writing, the
close of the hearing shall be replaced by the date by which the written pleadings may be submitted.
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Section 322
Legal validity of the judgment in substance
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(1) Judgments are able to attain legal validity only insofar as the complaint or the claims asserted by
counterclaims have been ruled on.

(2) Should the defendant have asserted the set-off of a counterclaim, the decision as to the counterclaim not
existing shall be able to attain legal validity up to the amount for which the set-off has been asserted.
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Section 323
Modification of judgments

(1) Should a judgment stipulate an obligation to recurrent performance becoming due in the future, each part
may petition for it to be modified. The complaint shall be admissible only if the facts and circumstances
submitted by the plaintiff result in a material change to the factual or legal circumstances on which the decision
is based.

(2) The complaint may only be based on grounds that have arisen after the hearing on the facts in the
preceding proceedings was closed, and which it is or was not possible to assert by way of entering a protest.

(3) The modification is permissible for the time following the date on which the complaint has become pending.

(4) Should the factual or legal circumstances have undergone a material change, the decision is to be adjusted
while upholding the foundations on which it is based.

table of contents

Section 323a
Modification of settlement agreements and deeds

(1) Should a settlement agreement pursuant to section 794 (1) number 1 or an enforceable deed set out an
obligation to recurrent performance becoming due in the future, each party may file an action for modification of
the legal title. The complaint shall be admissible only if the plaintiff presents facts justifying such modification.

(2) The further prerequisites and the scope of the modification shall be governed by the stipulations of civil law.

table of contents

Section 323b
Aggravated liability

In the event of section 818 (4) of the Civil Code (Bürgerliches Gesetzbuch, BGB) being applied, the pendency
of a complaint for modification aiming at a reduction shall be tantamount to the pendency of a complaint for
repayment of amounts paid.
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Section 324
Action asserting supplementary claims to a security

If a sentence handed down pursuant to sections 843 to 845 or sections 1569 to 1586b of the Civil Code
(Bürgerliches Gesetzbuch, BGB) regarding the payment of an annuity does not provide for any security having
to be provided, the beneficiary may nonetheless demand that a security be provided if the obligor’s assets and
financial circumstances have deteriorated significantly; subject to the same prerequisite, the beneficiary may
demand that the security to be provided as determined in the judgment be increased.

table of contents

Section 325
Subjective legal validity

(1) A judgment that has entered into force shall take effect for and against the parties to the dispute and the
persons who have become successors in title of the parties after the matter has become pending, or who have
obtained possession of the disputed object such that one of the parties or its successor in title has become
constructive possessor.

(2) The stipulations of civil law benefiting parties deriving rights from a person who is not a beneficiary in this
regard shall apply mutatis mutandis.

(3) Should the judgment concern a claim arising from a realty charge, mortgage, charge on land, or annuity
charge on land, it shall also be effective, with regard to the property, against the successor in title to any
property so encumbered that has been disposed of, wherever the successor in title was not aware of any
dispute pending before the court. The judgment shall be effective against the highest bidder obtaining title to
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real property by court order at an enforced auction only wherever the pending dispute was registered by no
later than the date of the auction, prior to the call for bids having been made.

(4) If the judgment concerns a registered maritime mortgage, subsection (3), first sentence, shall apply mutatis
mutandis.
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Section 325a
Legalisation effect of the decision taken in a model case for other cases of the same nature

The stipulations of the Capital Markets Model Case Act (Kapitalanleger-Musterverfahrensgesetz) shall apply to
the further-reaching effects of the decision taken in the model case.
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Section 326
Legal validity in the event of reversionary succession

(1) A judgment handed down in a dispute between a provisional heir and a third party regarding a claim
directed against the provisional heir as the heir, or concerning a matter subject to reversionary succession,
shall take effect for the reversionary heir, provided it enters into force prior to the reversionary succession
occurring.

(2) A judgment handed down in a dispute between a provisional heir and a third party concerning a matter
subject to reversionary succession shall take effect also against the reversionary heir wherever the provisional
heir is authorised to dispose over the subject matter without the consent of the reversionary heir.

table of contents

Section 327
Legal validity in the event of a will being executed

(1) A judgment handed down in a dispute between an executor of a will and a third party concerning a right that
is subject to administration by the executor shall take effect for and against the heir.

(2) The same shall apply to any judgment handed down in a dispute between an executor of a will and a third
party concerning a claim targeted against the estate, provided that the executor is authorised to pursue the
legal dispute.
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Section 328
Recognition of foreign judgments

(1) Recognition of a judgment handed down by a foreign court shall be ruled out if:

1.  The courts of the state to which the foreign court belongs do not have jurisdiction according to German law;

2.  The defendant, who has not entered an appearance in the proceedings and who takes recourse to this fact,
has not duly been served the document by which the proceedings were initiated, or not in such time to allow
him to defend himself;

3.  The judgment is incompatible with a judgment delivered in Germany, or with an earlier judgment handed
down abroad that is to be recognised, or if the proceedings on which such judgment is based are incompatible
with proceedings that have become pending earlier in Germany;

4.  The recognition of the judgment would lead to a result that is obviously incompatible with essential principles
of German law, and in particular if the recognition is not compatible with fundamental rights;

5.  Reciprocity has not been granted.

(2) The rule set out in number 5 does not contravene the judgment’s being recognised if the judgment concerns
a non-pecuniary claim and if, according to the laws of Germany, no place of jurisdiction was established in
Germany.
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Section 329
Orders and rulings
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(1) Any orders of the court given on the basis of a hearing must be pronounced. The stipulations of section 309,
section 310 (1) and of section 311 (4) shall apply mutatis mutandis to orders of the court, while the stipulations
of section 312 and of section 317 (2), first and second sentences, and section 317, subsections (3) and (4)
shall apply mutatis mutandis to orders of the court and to rulings handed down by the presiding judge or the
judge correspondingly delegated or requested.

(2) Orders of the court that have not been pronounced, and rulings handed down by the presiding judge or the
judge correspondingly delegated or requested that have not been pronounced, are to be communicated to the
parties by simple letter. Wherever the decision sets out a date for a hearing as determined by the court or
triggers a period, it is to be served on the parties.

(3) Decisions forming an enforceable legal document or that are subject to complaints subject to a time limit or
to a reminder pursuant to section 573 (1) are to be served.
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Title 3
Default judgment
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Section 330
Default judgment against the plaintiff

Should the plaintiff fail to appear at the hearing, a default judgment is to be delivered, upon a corresponding
petition being filed, to the effect that the plaintiff’s complaint is dismissed.
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Section 331
Default judgment against the defendant

(1) Should the plaintiff petition that a default judgment be delivered against the defendant because the latter
has failed to appear at the hearing, it is to be presumed that the facts as submitted to the court by the plaintiff in
oral argument have been acknowledged. This shall not apply to any submissions to the court regarding its
jurisdiction pursuant to section 29 (2) and section 38.

(2) Insofar as the demand for relief is justified by the facts as submitted to the court by the plaintiff, the court is
to decide in accordance with the petition filed; insofar as this is not the case, the complaint is to be dismissed.

(3) Should, in contravention of the stipulations made in section 276 (1), first sentence, and in subsection (2), the
defendant have failed to notify the court of his intention to defend himself against the action, the court shall take
its decision, upon a corresponding petition being filed by the plaintiff, without having held a hearing; this shall
not apply if the defendant’s declaration is still received before the judgment signed by the judges has been
forwarded to the court registry. Such petition may already be filed in the statement of claim. Taking the decision
without holding a hearing shall be admissible also insofar as the submission made to the court by the plaintiff
does not justify the demand for relief in an ancillary claim, provided that the plaintiff has been made aware of
this option prior to the decision being given.
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Section 331a
Decision taken on the basis of the record as it stands

Should a party fail to appear at the hearing scheduled for oral argument, the opponent may petition to have a
decision given on the basis of the record as it stands instead of a default judgment; this petition is to be
complied with if the facts and circumstances on which such a decision is based are deemed to have been
sufficiently cleared up. Section 251a (2) shall apply mutatis mutandis.
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Section 332
Hearing scheduled for oral argument

In the sense of the sections set out hereinabove, the term “hearing scheduled for oral argument” shall include
also those hearings until which the hearing has been adjourned, or which are intended to continue prior or after
an order has been issued for evidence to be taken.
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Section 333
Failure of the party appearing to submit oral argument
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A party shall be deemed to not have appeared if it does not submit any oral argument in spite of having
appeared at the hearing.
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Section 334
Incomplete oral argument

Should a party submit oral arguments at the hearing, but in being examined not make any declarations as to
the facts and circumstances, records and documents, or petitions and applications, then the stipulations of the
present Title are not applicable.
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Section 335
Inadmissibility of a default decision

(1) The petition for a default judgment, or a decision on the basis of the record as it stands, is to be dismissed
wherever:

1.  The party appearing is unable to procure the proof or evidence demanded by the court on the grounds of
circumstances that are to be taken into account ex officio;

2.  The party that has failed to appear was not duly summoned, and in particular was not summoned in due
time;

3.  Facts as submitted to the court in oral argument, or a petition, have not been communicated by a written
pleading to the party that has failed to appear;

4.  In the case provided for by section 331 (3), the defendant was not informed of the deadline provided for by
section 276 (1), first sentence, or he has not been instructed in accordance with section 276 (2);

5.  In the cases provided for by section 79 (3), the refusal to accept a party as attorney-in-fact or the prohibition
of continued representation are pronounced only at the hearing, or were not communicated in due time to the
party not appearing.

(2) If a hearing has been adjourned, the party that has failed to appear is to be summoned to the new hearing.
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Section 336
Appellate remedies available against dismissal

(1) A complaint subject to a time limit may be lodged against the decision dismissing a petition for a default
judgment to be handed down. Where the decision is repealed, the party that has failed to appear is not to be
summoned to the hearing subsequently arranged.

(2) The refusal by the court to comply with a petition for a decision to be handed down on the basis of the
record as it stands is incontestable.
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Section 337
Adjournment ex officio

The court shall adjourn the hearing on the petition for a default judgment, or for a decision on the basis of the
record as it stands, if it is of the opinion that the time limit set by the presiding judge for entering an
appearance, or the period he has indicated in the summons as the period lapsing between service of same and
the date of the hearing, is too short, or if the court is of the opinion that the party is prevented from appearing at
the hearing through no fault of its own. The party not appearing at the hearing shall be summoned to the
hearing subsequently arranged.
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Section 338
Protest

The party against which a default judgment has been delivered is entitled to enter a protest against the
judgment.

table of contents

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1289
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1291
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1299
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1302
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1304
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1306


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 77/256

Section 339
Period within which a protest may be entered

(1) The period within which protest may be entered shall amount to two (2) weeks; it is a statutory period and
shall begin upon the default judgment having been served.

(2) Should documents need to be served abroad or by publication of a notice, the court is to determine, in the
default judgment or retroactively by issuing a separate order, the period within which protest may be entered.

table of contents

Section 340
Notice of protest

(1) A protest is entered by submitting the notice of protest to the court hearing the case.

(2) The notice of protest must include:

1.  The reference number and designation of the judgment against which the protest is directed;

2.  The declaration as to protest being entered against this judgment.

Should the judgment be contested only in part, the scope in which it is to be so contested is to be specified.

(3) The party is to set out its means of challenge or defence in the notice of protest provided that, based on the
circumstances of the proceedings, this corresponds to a diligent pursuit of the court proceedings and serves to
promote them, and the party is to also specify any objections it may have concerning the admissibility of the
complaint. Upon a corresponding petition being filed, the presiding judge may extend the deadline by which the
reasoning for the protest is to be submitted, if at his discretion and conviction the extension will not delay the
legal dispute, or if the party demonstrates substantial grounds for doing so. Section 296 subsections (1), (3)
and (4) shall apply mutatis mutandis. In serving the default judgment, attention is to be drawn to the
consequence of any failure to meet the deadline.
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Section 340a
Service of the notice of protest

The notice of protest is to be served on the opponent party. In this context, it is to be specified when the default
judgment was served and when the protest has been entered. The party is to submit the required number of
copies together with the notice of protest. This shall not apply if the notice of protest is transmitted as an
electronic document.

table of contents

Section 341
Review of the protest

(1) The court is to review ex officio whether the protest as such is an available remedy and whether it has been
entered in keeping with statutory requirements as to form and time. Should one of these requirements not be
met, the protest is to be overruled as inadmissible.

(2) The judgment may be handed down without a hearing having been held.
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Section 341a
Hearing for oral argument regarding the protest

If a protest entered is not overruled as inadmissible, a hearing is to be scheduled for oral argument on the
protest and on the merits of the case and the parties are to be informed of same.
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Section 342
Effects of admissible protest

Should the protest be admissible, the status of the proceedings as given prior to the failure to comply with
procedural requirements shall be reinstated in the extent covered by the protest.

table of contents
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Section 343
Decision subsequent to a protest

Insofar as the decision delivered as a result of the new hearing conforms to the decision of the default
judgment, it is to be ruled that this decision be upheld. Should this prerequisite not be fulfilled, the default
judgment shall be repealed by the new judgment.
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Section 344
Costs of the failure to comply with procedural requirements

If the default judgment has been handed down as stipulated by law, the costs resulting from the failure to
comply with procedural requirements are to be imposed on the defaulting party, unless they have been
engendered by the opponent lodging an unfounded opposition, also in those cases in which a decision
modifying the original judgment is delivered as a result of the objection.

table of contents

Section 345
Second default judgment

Any party entering a protest, but failing to appear at the hearing scheduled for oral argument or failing to appear
at the hearing until which oral argument has been adjourned, or failing to make itself heard on the merits of the
case, shall not be entitled to enter further protest against the default judgment by which the protest is overruled.
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Section 346
Waiver and withdrawal of protest

The rules governing the waiver of an appeal and its withdrawal shall apply mutatis mutandis to the waiver of
protest and its withdrawal.
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Section 347
Procedure in bringing counterclaims and interlocutory proceedings

(1) The stipulations of the present Title shall apply mutatis mutandis to any proceedings dealing with
counterclaims that have been brought or that have as their subject matter the determination of the amount of a
claim that has already been established on its merits.

(2) Where a hearing was intended to be held solely to hear oral argument on interlocutory proceedings, the
default proceedings and the default judgment shall be restricted to dealing with and terminating these
interlocutory proceedings. The stipulations of the present Title shall apply mutatis mutandis.
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Title 4
Procedure before a judge sitting alone
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Section 348
Judge sitting alone as the court of decision

(1) The civil division shall take its decisions by one of its members acting as a judge sitting alone. This shall not
apply where:

1.  The said member is a junior judge (Richter auf Probe) and, for a period of one (1) year, has not yet had
adjudication tasks assigned to him under the court’s allocation of responsibilities for legal disputes governed by
civil law; or

2.  The division is responsible, according to the court’s allocation of responsibilities, because the legal dispute is
classified in one of the following fields:

a)  Disputes regarding claims arising from publications in print media, on image and sound carriers of any kind,
in particular in the press, radio, cinema and television;

b)  Disputes arising from banking and financial transactions;
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c)  Disputes arising from construction and architectural contracts as well as from engineering agreements
insofar as they are connected to construction work;

d)  Disputes arising from the professional activities of attorneys, patent attorneys, notaries, tax consultants, tax
agents, auditors, and sworn accountants;

e)  Disputes regarding claims arising from therapeutic treatments;

f)  Disputes arising from commercial matters in the sense defined by section 95 of the Courts Constitution Act
(Gerichtsverfassungsgesetz, GVG);

g)  Disputes regarding claims under freight, shipping, and storage transactions;

h)  Disputes arising from relationships governed by insurance contracts;

i)  Disputes in the fields of copyright and publishing law;

j)  Disputes arising in the fields of communications and information technology;

k)  Disputes allocated to the regional court (Landgericht, LG) regardless of the value of the matter in dispute.

(2) In the event of any doubts as to whether or not the prerequisites set out in subsection (1) have been met,
the division shall decide by incontestable order.

(3) The judge sitting alone shall submit the legal dispute to the civil division for it to decide whether or not it
intends to assume the proceedings if:

1.  The matter is characterised by special factual or legal difficulties,

2.  The legal matter is of fundamental significance, or

3.  This is petitioned by the parties in congruent declarations.

The division shall assume the legal dispute wherever the prerequisites stipulated by the first sentence hereof in
number 1 or 2 are fulfilled. It shall decide on this by handing down a corresponding court order. Any re-transfer
to the judge sitting alone is ruled out.

(4) Appellate remedies may not be based on a submission having been made or not made, nor may they be
based on an assumption of the case or the failure to so assume a case.
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Section 348a
Obligatory judge sitting alone

(1) Where it is not established by section 348 (1) that a judge is responsible for sitting on a matter alone, the
civil division shall, by handing down a corresponding order, charge one of its members to decide the case as a
judge sitting alone, provided that:

1.  The matter is not characterised by special factual or legal difficulties,

2.  The legal matter is not of any fundamental significance, and

3.  Oral argument has not already been heard on the merits of the case before the civil division at the main
hearing, unless a judgment subject to a reservation of rights, partial judgment, or interlocutory judgment has
been handed down in the meantime.

(2) The judge sitting alone shall submit the legal dispute of the civil division for it to decide whether or not it
intends to assume the proceedings where:

1.  A material change to the litigation circumstances engenders special factual or legal difficulties of the matter,
or the fundamental significance of the legal matter, or

2.  This is petitioned by the parties in congruent declarations.

The division shall assume the legal dispute in all cases in which the prerequisites stipulated by the first
sentence hereof in number 1 are fulfilled. Upon having heard the parties, it shall rule on the matter by court
order. Any re-transfer to the judge sitting alone is ruled out.

(3) Appellate remedies may not be based on a transfer or submission having been made or not made, nor may
they be based on an assumption of the case or the failure to so assume a case.
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Section 349
Presiding judge of the division for commercial matters

(1) The presiding judge of the division for commercial matters is to promote the matter such that it can be dealt
with and terminated in a hearing before the division. He may take evidence only insofar as it is to be assumed
that the special technical competence of the honorary lay judges will not be decisive for the taking of evidence,
and that the division will be able to properly evaluate the results obtained in taking evidence even without
having a direct impression of its course.

(2) The presiding judge shall decide:

1.  On the referral of the legal dispute;

2.  On objections concerning the admissibility of the complaint, insofar as oral argument is heard on it
separately;

3.  The suspension of the proceedings;

4.  In the event of the legal action being withdrawn, of the claims asserted being waived or of the claim being
acknowledged;

5.  In the event of one party or of both the parties failing to comply with procedural rules;

6.  On the costs of the legal dispute pursuant to section 91a;

7.  In the proceedings on approval of assistance with court costs;

8.  In proceedings on claims arising from a bill of exchange and on claims asserted concerning payment of a
cheque;

9.  On the type of security to be ordered;

10.  On the temporary stay of compulsory enforcement;

11.  On the value of the subject matter being litigated;

12.  On costs, fees and expenditures.

(3) Should the parties agree to so proceed, the presiding judge may also take the decision instead of the
division in all other cases as well.

(4) Sections 348 and 348a are not applicable.
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Section 350
Appellate remedies

The same rules shall apply to any contestation of the decisions handed down by a judge sitting alone
(section 348 and section 348a), and of the presiding judge of the division for commercial matters (section 349),
as apply to the contestation of the corresponding decisions taken by the division.

table of contents

Sections 351 to 354
(repealed)

table of contents

Title 5
General regulations on taking evidence

table of contents

Section 355
Evidence to be taken directly

(1) Evidence shall be taken before the court hearing the case. Only in the cases determined in the present
Code shall the taking of evidence be transferred to a member of the court hearing the case or to another court.

(2) The court order instructing one or the other manner of taking evidence is not contestable.
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Section 356
Period within which evidence must be produced

Should an impediment prevent evidence from being taken, and should it not be certain for how long this
situation will continue, the court is to set a period by court order; once the deadline has expired without
success, the evidence may be used only if, at the court’s discretion and conviction, this will not delay the
proceedings.
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Section 357
Attendance of parties

(1) The parties are permitted to attend the taking of evidence.

(2) Should the taking of evidence be transferred to a member of the court hearing the case or to another court,
the date of the hearing as determined by the court shall be communicated to the parties by simple letter, unless
the court orders that such notice be served. Where it is sent by regular mail, notice shall be deemed to have
been effected on the following business day wherever the residence of the party is situate in the local postal
district, and in all other cases shall be deemed to have been effected on the second business day following its
mailing, unless the party demonstrates in a satisfactory manner that it has not received the notice, or that it has
only received it at a later point in time.
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Section 357a
(repealed)
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Section 358
Necessity of issuing an order for evidence to be taken

Should the taking of evidence require separate proceedings, the court shall issue the corresponding
instructions in an order for evidence to be taken.
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Section 358a
Order for evidence to be taken and taking of evidence prior to a hearing for oral argument

The court may issue an order for evidence also prior to the hearing for oral argument. Provided that the order
contains one of the following instructions, the order may be carried out prior to the hearing for oral argument:

1.  Evidence is to be taken before the judge correspondingly delegated or requested;

2.  Information is to be procured from government bodies;

3.  The question regarding which evidence is to be taken is to be replied to in writing pursuant to
section 377 (3);

4.  Reports are to be prepared by experts;

5.  Visual evidence is to be taken on site.

table of contents

Section 359
Content of the order for evidence to be taken

The order for evidence to be taken shall:

1.  Designate the facts at issue, regarding which evidence is to be taken;

2.  Designate the evidence, naming the witnesses and experts to be examined or the party to be examined;

3.  Designate the party that has taken recourse to the evidence.
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Section 360
Modification of the order for evidence to be taken
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No party may demand that, due to any earlier hearings, an order for evidence to be taken be modified prior to
its being dealt with conclusively. However, the court may modify the order for evidence to be taken, doing so
either upon corresponding application being made by a party or ex officio, insofar as the opponent agrees to
this being done, or insofar as such modification concerns only the correction or amendment of the facts at issue
set out in the order, or insofar as witnesses or experts other than those set out in the order are to be examined;
the court may do so also without another hearing for oral argument being held. The judge correspondingly
delegated or requested shall have the same authority. If at all possible, the parties are to be heard prior to such
modification, and in all cases are to be notified of the modification without undue delay.
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Section 361
Evidence taken by a delegated judge charged with a task

(1) Where a member of the court hearing the case is to take evidence, the presiding judge, in pronouncing the
order for evidence to be taken, is to designate the judge so delegated and shall determine the hearing at which
the evidence is to be taken.

(2) Should the court have failed to determine a date for a hearing, the delegated judge shall determine it; where
the delegated judge is prevented from performing the task with which he has been charged, the presiding judge
shall charge a different member of the court with said task.
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Section 362
Evidence taken by a requested judge

(1) Where another court is charged with taking evidence, the letter of request is to be issued by the presiding
judge.

(2) The requested judge shall send to the court registry of the court hearing the case an original copy of the
records of the hearings concerning the taking of evidence; the court registry shall inform the parties to the
dispute of its having received these records.
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Section 363
Evidence taken abroad

(1) In cases in which evidence is to be taken abroad, the presiding judge is to file a request with the responsible
public authority, asking it to so take the evidence.

(2) Where it is possible to have a Consul of the Federal Republic of Germany take the evidence, the request
letter is to be sent to same.

(3) The stipulations set out in Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between
the courts of the Member States in the taking of evidence in civil or commercial matters (OJEC number L 174
page 1) shall remain unaffected hereby. Sections 1072 and 1073 shall apply to the implementation.
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Section 364
Cooperation and assistance by parties where evidence is taken abroad

(1) If a foreign public authority is requested to take evidence, the court may order the party tendering such
evidence to prepare and send the request letter and to pursue the implementation of such request.

(2) The court may limit itself to ordering the party tendering evidence to produce a public record or document as
to the evidence taken, which record or document must be in compliance with the laws of the foreign state.

(3) In both cases, the order for evidence to be taken is to determine a period within which the party tendering
evidence is to deposit the said record or document with the court registry. Once this deadline has expired
without success, the record or document may be used only if doing so will not delay the proceedings.

(4) If possible, the party tendering evidence is to inform the opponent in such due time of the location and time
at which evidence is to be taken that this will enable the opponent to suitably protect his interests under law.
Where such notice has not been given, the court is to exercise its discretion in deciding whether – and if so, to
which extent – the party tendering evidence is entitled to use the record of the hearing on the evidence.
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Section 365
Relinquishment of jurisdiction by the judge correspondingly delegated or requested

Should, at a later time, grounds become apparent indicating that having a different court take the evidence
would be appropriate to the matter at hand, the judge correspondingly delegated or requested is authorised to
request that such court take the evidence. The parties are to be informed of the ruling correspondingly issued.
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Section 366
Interlocutory proceedings

(1) If a dispute ensues in the course of taking evidence before a judge correspondingly delegated or requested,
the outcome of which is essential for the taking of evidence to continue, and regarding which the judge is not
entitled to hand down the decision, this matter shall be dealt with by the court hearing the case.

(2) The hearing scheduled for oral argument regarding the interlocutory proceedings is to be determined ex
officio and is to be made known to the parties.
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Section 367
Failure of a party to appear

(1) Should a party fail to appear at the hearing at which evidence is to be taken, or should both parties so fail to
appear, evidence nonetheless shall be taken insofar as circumstances allow.

(2) Upon corresponding application being made, the court shall issue instructions for any retroactive taking of
evidence, or any completion of the evidence taken, and shall do so prior to that hearing being closed
subsequent to which the judgment is handed down, provided that this does not delay the proceedings or
provided that the party can demonstrate in a satisfactory manner that, through no fault of its own, it was unable
to appear at the earlier hearing, and, in the case of a petition having been filed for the evidence taken to be
completed, that said party’s failure to appear has resulted in the taking of evidence being incomplete in
significant aspects.
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Section 368
New hearing for evidence to be taken

Should it be required to arrange for a new hearing to take evidence, or to continue such taking of evidence,
such a hearing shall be determined ex officio even if the party tendering evidence, or both parties to the
dispute, failed to appear at the earlier hearing.
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Section 369
Taking of evidence abroad

Where the taking of evidence as performed by a foreign public authority is in line with the laws applicable to the
court hearing the case, no grounds for objection may be derived from the fact that this was done inadequately
under the foreign laws.
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Section 370
Continuation of the hearing for oral argument

(1) Insofar as the evidence is taken before the court hearing the case, the hearing at which the evidence is
taken shall concurrently be determined to be the continuation of the hearing for oral argument.

(2) The order instructing that evidence be taken by a judge correspondingly delegated or requested may
concurrently determine the hearing at which oral argument is to continue before the court hearing the case.
Where this has not been done, this hearing shall be determined ex officio once the taking of evidence has
terminated, and the parties shall be informed of same.
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Title 6
Evidence taken by visual inspection
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Section 371
Evidence taken by visual inspection

(1) Evidence taken by visual inspection is offered by designating the object to be inspected visually and by
citing the facts regarding which evidence is to be provided. If an electronic document is to serve as evidence, it
shall be so offered as evidence by producing or transmitting the file.

(2) Where the party tendering evidence alleges that the object is not in its possession, additional evidence shall
be offered by filing the application with the court to set a period within which the object must be procured, or to
deliver an order pursuant to section 144. Sections 422 to 432 shall apply mutatis mutandis.

(3) Should a party frustrate the taking of visual evidence on site that it can reasonably be expected to tolerate,
the court may deem the allegations made by the opponent regarding the nature of the object to have been
proven.
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Section 371a
Evidentiary value of electronic documents

(1) The rules concerning the evidentiary value of private records and documents shall be applied mutatis
mutandis to private electronic documents bearing a qualified electronic signature. The appearance of
authenticity of a declaration available in electronic form, as obtained from reviewing it pursuant to the Electronic
Signature Act (Signaturgesetz), can be cast into doubt only by facts giving rise to serious doubts as to the
declaration having been made by the holder of the signature key.

(2) Where an individual has registered securely for a “De-Mail” account that is assigned solely to that individual
(section 4 (1), second sentence, of the Act on De-Mail (De-Mail Gesetz)), the appearance of authenticity
attendant on an electronic message sent from this De-Mail account, as resulting from the verification of the
sender authentication pursuant to section 5 (5) of the Act on De-Mail, will be called into question only by facts
giving rise to serious doubts as to the message with that content having been sent by that person.

(3) The rules concerning the evidentiary value of public records and documents shall be applied mutatis
mutandis to electronic documents created, in accordance with the requirements as to form (public electronic
documents), by a public authority within the purview of its official responsibilities, or by a person or entity vested
with public trust within the sphere of business assigned to him or it. Where the document bears a qualified
electronic signature of the public authority that has created it, or of the person or entity vested with public trust,
section 437 shall apply mutatis mutandis. The same shall apply if an accredited service provider furnishes the
document, on behalf of the public authority that has created such document, or on behalf of the person or entity
vested with public trust that has created such document, with his qualified electronic signature pursuant to
section 5 (5) of the Act on De-Mail and the sender authentication identifies the public authority that has created
such document, or the person or entity vested with public trust, as the user of the De-Mail account, or the
person or entity vested with public trust.
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Section 371b 
Evidentiary value of scanned public records or documents

The rules concerning the evidentiary value of public records and documents shall be applied mutatis mutandis
to public records or documents that have been transformed, using state-of-the-art technology, into electronic
documents by a public authority, or a person or entity vested with public trust, and where a confirmation is
available that the electronic document is a true and correct copy of the original, both as an image and in terms
of its substance. Where the document and the confirmation bear a qualified electronic signature, section 437
shall apply mutatis mutandis.
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Section 372
Taking of evidence

(1) The court hearing the case may instruct that, in taking visual evidence on site, one or several experts be
involved.

(2) The court hearing the case may allocate to a member of the court hearing the case or to another court the
task of taking visual evidence on site, and may likewise leave it to such member of the court hearing the case
or to another court to appoint the experts to be involved.

table of contents

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1450
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1454
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1456
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1459


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 85/256

Section 372a
Testing performed to establish parentage

(1) To the extent required in order to establish parentage, each person is to tolerate testing, in particular to
having blood tests taken, unless this cannot reasonably be expected of the person to be so tested.

(2) Sections 386 to 390 shall apply mutatis mutandis. Should a person refuse to have testing performed in
repeated instances, without such refusal being justified, measures of direct coercion may be taken, in particular
by ordering the forcible production of the person concerned for testing.
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Title 7
Taking of evidence by hearing witnesses
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Section 373
Offer to provide evidence

Evidence by hearing witnesses shall be offered by naming the witnesses and designating the facts regarding
which the witnesses are to be examined.

table of contents

Section 374
(repealed)

table of contents

Section 375
Taking of evidence by a judge correspondingly delegated or requested

(1) The task of taking evidence by hearing witnesses may be allocated to a member of the court hearing the
case or to another court only if, and to the extent, that it is to be assumed from the outset that the court hearing
the case will be able to properly evaluate the results obtained in taking the evidence, without obtaining a direct
impression of the course of the taking of evidence, and:

1.  If it seems expedient, by way of assessing the truth, to examine the witness on site or if, according to the
stipulations of the law, the witness is not to be examined at the seat of the court, but instead at a different
location;

2.  If the witness is prevented from appearing before the court hearing the case and the witness is not
examined in the form governed by section 128a (2);

3.  If, in light of the great distance the witness would have to travel, and taking account of the significance of his
statement, it cannot be reasonably expected of the witness to appear before the court hearing the case, and
the witness is not examined in the form governed by section 128a (2).

(1a) The task of taking evidence by hearing witnesses may be allocated to a member of the court hearing the
case also in those cases in which this seems suitable for the purpose of simplifying the oral argument before
the court hearing the case, and if, and to the extent, that it is to be assumed from the outset that the court
hearing the case will be able to properly evaluate the results obtained in taking the evidence without obtaining a
direct impression of the course of the taking of evidence.

(2) The President of the Federal Republic of Germany is to be examined in his residence.

table of contents

Section 376
Examination of persons subject to official secrecy obligations

(1) The specific rules of civil service law shall apply when examining as witnesses: judges, civil servants, and
other persons in the public service where the examination concerns circumstances falling within the scope of
their official secrecy obligations; said rules shall likewise apply to the permission granted to such persons to
make such a statement.

(2) The special rules governing their actions shall apply for members of the Bundestag, of a Land Parliament, of
the Federal government, or of a Land government, as well as for the employees of a parliamentary group of the
Bundestag or of a Land Parliament.
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(3) In the cases set out in subsections (1) and (2), the court hearing the case shall procure the corresponding
permission and shall make this known to the witness.

(4) The President of the Federal Republic of Germany may refuse to testify if such testimony would be
detrimental to the welfare of the Federal Republic or of one of the German Länder.

(5) These rules shall continue to apply also if the above-referenced persons are no longer in the public service
or employees of a parliamentary group, or if their electoral mandate has ended, to the extent that the facts and
circumstances in question occurred during the time of their service, employment or electoral mandate, or to the
extent they became aware of such facts and circumstances during such time.
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Section 377
Summons of a witness

(1) The court registry is to execute the summons issued to a witness, with reference being made to the order
for evidence to be taken, and is to give notice ex officio. Unless the court orders that such a summons be
served, it is to be communicated by simple letter.

(2) The summons must include:

1.  The designation of the parties;

2.  The subject matter of the examination;

3.  The instruction of the witness to appear at the hearing, at the time and place provided in the summons, for
the purpose of testifying before the court, and must include the warning that failure to do so may be sanctioned
by the means of administrative coercion provided for in the law.

(3) The court may instruct that the question regarding which evidence is to be taken may be answered in writing
should it believe that, in light of the content of the question regarding which evidence is to be taken and taking
into consideration the person of the witness, it suffices to proceed in this manner. The attention of the witness is
to be drawn to the fact that he may be summoned to be examined as a witness. The court shall direct the
witness to be summoned if it believes that this is necessary in order to further clear up the question regarding
which evidence is to be taken.
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Section 378
Documents facilitating a witness’s testimony

(1) To the extent they enable him to better testify, the witness is to inspect records and other documents and is
to bring them along to the hearing, provided he has been permitted to do so and provided this can reasonably
be expected of him. Sections 142 and 429 shall remain unaffected hereby.

(2) Should, upon a specific order of the court having been issued, the witness fail to comply with the obligation
pursuant to subsection (1), the court may take the measures designated in section 390; the witness’s attention
is to be drawn to this fact previously.

table of contents

Section 379
Advance payment to cover expenditures

The court may make the summons of the witness dependent on an advance payment being made by the party
tendering evidence; this advance must suffice to cover the expenditures that the Treasury will incur as a result
of examining the witness. Should the advance not be paid within the period determined, the witness will not be
summoned, unless such payment is made retroactively and in such due time that, in the opinion of the court,
formed at its discretion and conviction, it enables the witness to be examined without causing a delay to the
proceedings.

table of contents

Section 380
Consequences of a witness’s failure to appear

(1) The costs resulting from the fact that a duly summoned witness fails to appear shall be imposed on that
witness without this requiring any application to be filed. Concurrently, a coercive fine shall be levied against
that witness and, for the case that this cannot be recovered from same, he shall be sentenced to coercive
detention.
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(2) In the event of a witness failing to appear in several instances, the means of administrative coercion shall be
levied or ordered once again; likewise, the forcible production of the witness may be ordered.

(3) A complaint subject to a time limit may be lodged against these orders.
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Section 381
Sufficient excuse for failing to appear

(1) The costs shall not be imposed on the witness, nor shall any means of administrative coercion be ordered,
where the witness provides timely and sufficient excuse for his failure to appear. Should the excuse pursuant to
the first sentence hereof not be brought forward in due time, the imposition of costs or the order of means of
administrative coercion shall be refrained from only if it is demonstrated to the satisfaction of the court that the
witness is not responsible for the excuse having been submitted to the court late. Should the sufficient excuse
or the demonstration to the court’s satisfaction be performed retroactively, the instructions given shall be
cancelled, provided the prerequisites set out in the second sentence hereof having been met.

(2) The notifications and requests by the witness may be made in writing, or may be recorded with the registry
for the files of the court, or they may be made orally in the new hearing determined for the witness’s
examination.
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Section 382
Examination of certain witnesses at specific locations

(1) The members of the Federal Government or of a Land government are to be examined at their official
residence or, if they are spending time outside of their official residence, they shall be examined at that place of
abode.

(2) The members of the Bundestag, of the Bundesrat, of a Land parliament or of a second chamber are to be
examined at the venue of that assembly while they have their abode there.

(3) For any deviation from the above rules, the following permits must be issued: for members of the Federal
Government, a permit from the Federal Government; for members of a Land government, a permit from the
Land government; for members of one of the assemblies set out in subsection (2), a permit from that assembly.
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Section 383
Refusal to testify on personal grounds

(1) The following persons are entitled to refuse to testify:

1.  The fiancé of a party, or that person to whom the party has made a promise to establish a civil union;

2.  The spouse or former spouse of a party;

2a.  The partner or former partner under a civil union with a party;

3.  Those who are or were directly related to a party, either by blood or by marriage, or who are or were related
as third-degree relatives in the collateral line, or who are or were second-degree relatives by marriage in the
collateral line;

4.  Clerics, with a view to what was entrusted to them in the exercise of their pastoral care and guidance;

5.  Persons who collaborate or have collaborated, as professionals, in preparing, making or distributing printed
periodicals or radio or television broadcasts, if their testimony would concern the person of the author or
contributor of articles or broadcasts and documents, or the source thereof, as well as the information they have
been given with regard to these persons’ activities, provided that this concerns articles or broadcasts,
documents and information published in the editorial part of the periodical or broadcast;

6.  Persons to whom facts are entrusted, by virtue of their office, profession or status, the nature of which
mandates their confidentiality, or the confidentiality of which is mandated by law, where their testimony would
concern facts to which the confidentiality obligation refers.

(2) The persons designated under numbers 1 to 3 are to be instructed about their right to refuse to testify prior
to being examined.

(3) Even if the persons designated under numbers 4 to 6 do not refuse to testify, their examination is not to be
aimed at facts and circumstances regarding which it is apparent that no testimony can be made without
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breaching the confidentiality obligation.
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Section 384
Refusal to testify for factual reasons

Witnesses may refuse to testify:

1.  On questions, the answer to which would cause direct losses under property law to the witness, or to a
person with whom the witness is in a relationship as designated hereinabove in section 383 numbers 1 to 3;

2.  On questions, the answer to which would result in the witness, or a person with whom the witness is in a
relationship as designated hereinabove in section 383 numbers 1 to 3, being dishonoured, or if this would entail
the risk of their being prosecuted for a criminal offence or an administrative offence;

3.  On questions that the witness would not be able to answer without disclosing a technical or trade secret.
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Section 385
Exceptions from the right to refuse testimony

(1) In the cases provided for by section 383 number 1 to 3 and section 384 number 1, the witness may not
refuse to testify:

1.  Regarding the implementation of a legal transaction and its subject matter, for the implementation of which
he was involved as a witness;

2.  Regarding the births, marriages, or deaths of family members;

3.  Regarding facts concerning property matters governed by the family relationship;

4.  Regarding actions taken with a view to the legal relationship at issue, of which it is alleged that the witness
took such action as the predecessor in title of a party or as its representative.

(2) The persons designated in section 383 numbers 4 and 6 may not refuse to testify wherever they have been
released from their confidentiality obligations.

table of contents

Section 386
Declaration of refusal to testify

(1) The witness refusing to testify is to submit to the court the facts on which he is basing such refusal, and is to
substantiate them, prior to the hearing scheduled for his examination; this substantiation shall be made in
writing, or by recording such facts for the files of the court registry, or by submitting them to the court at the
hearing itself.

(2) In the cases provided for by section 383 number 4 and 6, the refusal shall be deemed to have been
sufficiently substantiated if an assurance is given that an oath of office has been sworn.

(3) Where the witness has declared his refusal in writing, or has recorded it for the files of the court registry, he
shall not be obligated to appear at the hearing determined for his examination.

(4) The court registry is to notify the parties to the dispute should it receive a declaration by the witness to this
effect, or should such a declaration have been recorded for its files.

table of contents

Section 387
Interlocutory proceedings regarding the refusal to testify

(1) Upon having heard the parties, the court hearing the case shall rule on whether or not the refusal is lawful.

(2) The witness is not under obligation to have an attorney represent him.

(3) A complaint subject to a time limit may be lodged against the interlocutory judgment.

table of contents

Section 388
Interlocutory proceedings regarding a written refusal to testify
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Where a witness declares his refusal in writing or has such refusal recorded with the registry for the files of the
court, and where the witness has failed to appear at the hearing, a member of the court hearing the case is to
report based on the witness’s declarations.
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Section 389
Refusal to testify before a judge correspondingly delegated or requested

(1) Should the witness bring such refusal before a judge correspondingly delegated or requested, the
declarations of the witness shall be included in the record of the hearing in addition to the declarations made by
the parties, unless the witness’s declarations have been submitted to the court in writing or have been recorded
with the registry for the files of the court.

(2) The witness and the parties to the dispute are summoned ex officio to the hearing before the court hearing
the case.

(3) A member of the court hearing the case is to report on the basis of the declarations made by the witness
and the parties. Following such submission by the reporting judge, the witness may make statements for the
record; the parties to the dispute may do so in order to provide the reasoning for their petitions to the court; no
new facts and circumstances and no new evidence may be asserted in this context.
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Section 390
Consequences of the refusal to testify

(1) If a witness refuses to testify or to be sworn in without providing any grounds for such refusal, or bases his
refusal on grounds that have been declared insignificant in a final and binding judgment, the costs resulting
from such refusal shall be imposed on the witness without this requiring any petition to be filed with the court.
Concurrently, a coercive fine shall be levied against him and, should it not be possible to recover this fine, the
witness shall be sentenced to coercive detention.

(2) In the event the witness repeatedly refuses to testify, the detention of the witness shall be ordered upon a
corresponding application being made so as to exact a testimony from him; however, such detention shall not
continue beyond the point in time at which the proceedings are terminated at that respective level of
jurisdiction. The rules concerning detention in compulsory enforcement proceedings shall apply mutatis
mutandis.

(3) A complaint subject to a time limit may be lodged against the orders.
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Section 391
Placing a witness under oath

Subject to the exemptions resulting from section 393, a witness is to be placed under oath if the court believes
this is mandated in light of the significance of the testimony, or in order to procure a truthful statement, provided
that the parties to the dispute do not waive having the witness placed under oath.

table of contents

Section 392
Oath sworn subsequently; wording of the oath

The witness shall be sworn in following his examination. A plurality of witnesses may be sworn in
simultaneously. The oath shall be worded to the effect that the witness has said nothing but the truth to the best
of his knowledge, and that he has not concealed anything.

table of contents

Section 393
Examination of a witness who is not placed under oath

Anyone who, at the time of their examination, is not yet 16 years of age, or who, due to a lack of intellectual
maturity or due to an intellectual incapacity, has no sufficient understanding of the nature and significance of an
oath, is to be examined without being placed under oath.

table of contents

Section 394
Examination of each witness individually
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(1) Each witness is to be examined individually and without those witnesses being present who are to be
examined at a later time.

(2) Witnesses whose statements contradict each other may be brought face to face.
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Section 395
Instruction of a witness to tell the truth; personal information of the witness

(1) Prior to the examination, the witness shall be instructed to tell the truth; his attention shall be drawn to the
fact that, in the cases provided for by law and under certain circumstances, he may have to swear an oath
regarding his testimony.

(2) The examination shall begin by the witness providing to the court his given name and surname, his age, his
profession or business, and his residence. Should this be required, he is to be asked questions concerning
those circumstances that concern his credibility in the matter at hand, this being in particular his relationship to
the parties to the dispute.
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Section 396
Examination regarding the dispute

(1) The witness is to be induced to tell the court in context whatever facts are known to him regarding the
subject matter of his examination.

(2) By way of ensuring the clarity and completeness of the testimony, while also investigating the basis on
which the knowledge of the witness is based, the court is to ask further questions where necessary.

(3) The presiding judge is to grant to each member of the court making the corresponding request the
opportunity to ask questions.
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Section 397
Right of the parties to ask questions

(1) The parties are entitled to have those questions put to the witness that they believe expedient for clearing
up the matter, or for establishing the circumstances of the witness.

(2) The presiding judge may permit the parties to directly address questions to the witness, and is to grant this
permission to their counsel upon the latter’s request.

(3) In case of doubt, the court shall rule on whether or not a question is admissible.

table of contents

Section 398
Repeated examinations; subsequent examinations

(1) The court hearing the case may order, at its discretion, that a witness be examined several times.

(2) Where a delegated or a requested judge has refused to ask a question as suggested by a party in
examining a witness, the court hearing the case may order that the witness be subsequently examined on this
question.

(3) Should an examination be repeated, or should it be performed subsequently, the judge may refrain from
placing the witness under oath once again and instead have him give an assurance that his testimony is correct
while invoking the oath he swore previously.

table of contents

Section 399
Waiver of a witness’s examination

The party may waive having a witness examined by the court that it has itself named; however, the opponent
may demand that the witness appearing be so examined and, where such examination has already begun, that
it be continued.

table of contents
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Section 400
Authorisation of the judge charged with taking evidence

In the event the witness fails to appear or refuses to testify, the judge charged with taking evidence is
authorised to issue the statutory directions and, provided this is at all admissible: to himself repeal them after
he has completed the task with which he was charged, to take a preliminary decision regarding the admissibility
of a question submitted to a witness, and to once again examine a witness.
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Section 401
Compensation of witnesses

The witness shall be compensated pursuant to the Judicial Remuneration and Compensation Act
(Justizvergütungs- und –entschädigungsgesetz, JVEG).
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Title 8
Evidence provided by experts
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Section 402
Applicability of the rules for witnesses

Unless otherwise provided for by the subsections hereinbelow, the rules in place for the evidence provided by
witnesses shall apply mutatis mutandis to the evidence provided by experts.
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Section 403
Offer to provide evidence

Evidence shall be offered by designating the items regarding which a report is to be prepared.
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Section 404
Selection of the expert

(1) The court hearing the case shall select the experts to be involved and shall determine their number. It may
limit itself to appointing a single expert. It may appoint other experts to take the stead of the expert first
appointed.

(2) Should experts have been publicly appointed for certain types of reports, other persons shall be selected
only if particular circumstances so require.

(3) The court may ask the parties to the dispute to designate persons who are suited to be examined as
experts.

(4) Should the parties to the dispute agree on certain persons to be appointed as experts, the court is to comply
with what they have agreed; however, the court may limit the selection made by the parties to a certain number.

table of contents

Section 404a
Directions by the court as regards the expert’s activities

(1) The court is to direct the expert in terms of his activities and may issue instructions as concerns their nature
and scope.

(2) Insofar as the special aspects of the case require, the court is to hear the expert prior to wording the
question regarding which evidence is to be taken; it is to familiarise the expert with his tasks; and is to explain
to the expert the task it has allocated to him should he so request.

(3) Where the facts of a case are at issue, the court shall determine the facts on which the expert is to base his
report.

(4) To the extent required, the court shall determine the scope in which the expert shall be authorised to
elucidate the question regarding which evidence is to be taken, and it shall also determine whether or not he
may contact the parties, and at which point he is to permit them to participate in his investigations.
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(5) Any instructions given to the expert shall be communicated to the parties. If a separate hearing is held at
which the expert is familiarised with his tasks, the parties are to be allowed to attend.
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Section 405
Selection of the judge charged with taking evidence

The court hearing the case may authorise the judge charged with taking evidence to appoint the expert. In such
event, the judge shall have the authorities and obligations of the court hearing the case pursuant to section 404
and section 404a.
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Section 406
Rejection of an expert

(1) An expert may be rejected for the same reasons for which a party is entitled to challenge a judge. However,
the fact that the expert has been examined as a witness cannot be taken as grounds for rejecting him.

(2) The petition for rejection is to be filed with the court or judge by whom the expert has been appointed, prior
to the expert being examined; at the latest, however, within two weeks following the pronouncement or service
of the order concerning the expert’s appointment. Any such rejection shall be admissible at a later date only if
the petitioner demonstrates to the satisfaction of the court that he was prevented, through no fault of his own,
from asserting and filing the reasons for rejecting the expert. The petition may be recorded with the registry for
the files of the court.

(3) The reasons for rejecting the expert must be demonstrated to the court’s satisfaction; the party may not be
admitted to make a statutory declaration in lieu of an oath.

(4) The decision shall be issued by the court or judge designated in subsection (2) hereinabove by court order.

(5) There is no remedy available against a court order by which the rejection is declared as having been
substantiated, whereas a complaint subject to a time limit may be lodged against the court order declaring the
rejection to be unsubstantiated.
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Section 407
Obligation to submit a report

(1) The party appointed as expert is to comply with this appointment if he is a publicly appointed expert
responsible for the submission of reports of the type required, or if he publicly pursues, as an economic activity,
the science, art or commercial activities, knowledge of which is a pre-requisite for preparing the report, or if he
has been publicly appointed or authorised for the exercise of such activities.

(2) Any person who has declared to the court that he is willing to submit such a report shall be under obligation
to do so.

table of contents

Section 407a
Other obligations of the expert

(1) The expert is to review, without undue delay, whether the task allocated to him by the court in fact falls
within his field and whether it can be completed without involving further experts. Should this not be the case,
the expert is to notify the court of this fact without undue delay.

(2) The expert does not have authority to transfer the task allocated to him by the court to another party. To the
extent the expert avails himself of the collaboration of another person, he is to provide that person’s name and
set out the scope in which that person contributed to his report, unless the work so done concerned ancillary
services of minor significance.

(3) Should the expert be in doubt as to the content and scope of the task allocated to him by the court, he is to
procure clarification from the court without undue delay. Should the expert foresee that the costs recognisably
will be disproportionate to the value of the subject matter being litigated, or that they will be significantly higher
than the advance on the costs of litigation required by the court, he is to draw the attention of the court to this
circumstance in due time.

(4) Should the court so demand, the expert is to surrender or communicate the files and any other documents
he has used to prepare his report, as well as any results of his investigations, doing so without undue delay.
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Should he fail to comply with this obligation, the court shall order that such files, documents, and results be
surrendered.

(5) The court is to instruct the expert as concerns his obligations.
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Section 408
Right to refuse to prepare a report

(1) The same grounds entitling a witness to refuse to testify shall entitle an expert to refuse to prepare a report.
The court may also release an expert from the obligation to prepare a report for other reasons.

(2) The specific stipulations of civil service law shall apply when examining judges, civil servants, and other
persons in the public service as experts. The special rules governing the actions of members of the federal
government or of a Land government shall apply for these persons.

(3) Anyone who has assisted with a judicial ruling may not be examined as an expert regarding questions that
were the subject matter of the court’s decision.
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Section 409
Consequences of the failure to appear or of the refusal to submit a report

(1) Should an expert fail to appear in court, or should he refuse to submit a report in spite of being under
obligation to do so, or should an expert retain files or other documents, the costs entailed by this conduct shall
be imposed upon him. Concurrently, a coercive fine shall be levied against him. In the event of repeated
disobedience, the coercive fine may be levied once again.

(2) A complaint subject to a time limit may be lodged against the order.
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Section 410
Placing the expert under oath

(1) The expert shall be sworn in, either prior to his submitting the report to the court or after he has done so.
The oath shall be worded to the effect that the expert will prepare, or has prepared, the report demanded of him
in an impartial manner and to the best of his knowledge and belief.

(2) Where the expert is a generally sworn expert concerning the preparation of reports of the type entailed by
the proceedings, it shall suffice for him to invoke the oath he has sworn; this may also be done in his written
report.

table of contents

Section 411
Written report

(1) If it is ordered that the report be submitted in writing, the court shall set a period for the expert within which
he is to transmit his signed report.

(2) Should an expert obligated to submit the report fail to meet the deadline imposed on him, a coercive fine
may be levied against him. A warning that a coercive fine may be levied must have been previously issued,
with a period of grace being set in the warning. Should the deadline be missed in repeated instances, the
coercive fine may be levied once again in the same manner. Section 409 (2) shall apply mutatis mutandis.

(3) The court may order the expert to appear before it for the purpose of explaining the written report.

(4) Within a reasonable period of time, the parties are to communicate to the court their objections to the report,
any petitions with regard to the preparation of the report, and supplementary questions to the written report.
The court may set a deadline within which they are to do so; section 296 (1) and (4) shall apply mutatis
mutandis.

table of contents

Section 411a
Use of expert reports prepared in other proceedings

The preparation of a written report may be forgone if an expert report can be used that has been obtained by
the court or the public prosecution office in other court proceedings.
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Section 412
New report

(1) The court may order the same experts or other experts to prepare a new report if it finds that the report is
not to its satisfaction.

(2) The court may order another expert to prepare a report if, following the submission of a report by an expert,
the rejection of that expert has met with success.

table of contents

Section 413
Remuneration of the expert

The expert shall be remunerated pursuant to the Judicial Remuneration and Compensation Act
(Justizvergütungs- und –entschädigungsgesetz, JVEG).

table of contents

Section 414
Expert witnesses

Insofar as knowledgeable persons are to be examined in order to obtain evidence regarding past facts and
circumstances, or situations given in the past, which required special technical competence in order to be
perceived, the rules governing the taking of evidence by hearing witnesses shall be applicable.

table of contents

Title 9
Evidence provided by records and documents

table of contents

Section 415
Evidentiary value of public records and documents regarding declarations

(1) Records and documents that have been prepared, in accordance with the requirements as to form, by a
public authority within the scope of its official responsibilities, or by a person or entity vested with public trust
within the sphere of business assigned to him or it (public records and documents), shall establish full proof,
provided they have been executed regarding a declaration made before the public authority or the public official
issuing the deed.

(2) Evidence proving that the transaction has been improperly recorded is admissible.

table of contents

Section 416
Evidentiary value of private records and documents

To the extent that private records and documents are signed by the parties issuing them, or have been signed
using a mark that has been certified by a notary, they shall establish full proof that the declarations they contain
have been made by the parties who prepared such records and documents.

table of contents

Section 416a
Evidentiary value of the hard-copy printout of a public electronic document

The certified hard-copy printout of an electronic document pursuant to section 371a (3) that a public authority
has created, in accordance with the requirements as to form, within the scope of its official responsibilities, or a
person or entity vested with public trust within the sphere of business assigned to him or it, as well as the hard-
copy printout of an electronic document issued by a court bearing an endorsement by the competent court
pursuant to section 298 (2) shall be equivalent to the certified copy of a public record or document.

table of contents

Section 417
Evidentiary value of public records and documents regarding a directive, ruling or decision issued by

an authority
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The public records and documents containing a directive, ruling or decision issued by a public authority shall
establish full proof of their content.

table of contents

Section 418
Evidentiary value of public records and documents with other content

(1) Public records and documents setting out other content than that designated in sections 415 and 417
establish full proof of the facts set out therein.

(2) Evidence proving that the facts set out therein are wrong is admissible unless the laws of a federal Land
rule out or limit such evidence.

(3) Should the certification not be based on the own perception of the public authority or the public official
issuing the deed, the rule established in subsection (1) shall be applied only where it is apparent from the laws
of a federal Land that the evidentiary value of the certification is independent of that own perception.

table of contents

Section 419
Evidentiary value of flawed records and documents

The court shall decide at its discretion and conviction to which extent flaws such as text having been struck out,
erasures, insertions, or other external defects will abrogate or reduce the evidentiary value of a record or
document as a whole or in part.

table of contents

Section 420
Production by the party tendering evidence; offer to provide evidence

Producing the record or document will constitute the offer of evidence.

table of contents

Section 421
Production by the opponent; offer to provide evidence

Should the party tendering evidence allege that the record or document is in the hands of the opponent,
evidence shall be offered by filing a petition that the court direct the opponent to produce said record or
document.

table of contents

Section 422
Opponent’s obligation under civil law to produce a record or document

The opponent is under obligation to produce the record or document if, pursuant to the stipulations of civil law,
the party tendering evidence may demand the surrender or production of the record or document.

table of contents

Section 423
Opponent’s obligation to produce a record or document in the event of reference being made to same

The opponent is also under obligation to produce a record or document to which he has referred in the
proceedings by way of tendering evidence, even where he did so only in a preparatory written pleading.

table of contents

Section 424
Petition in the event the record or document is to be produced by the opponent

The petition shall:

1.  Designate the record or document;

2.  Designate the facts the record or document is intended to prove;

3.  Designate, as completely as possible, the contents of the record or document;
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4.  Cite the circumstances based on which it is being alleged that the opponent has possession of the record or
document;

5.  Designate the grounds based on which the obligation results to produce the record or document. These
grounds must be demonstrated to the satisfaction of the court.

table of contents

Section 425
Order that the opponent produce the record or document

Should the court deem the facts or circumstances to be significant that are to be proven by the record or
document, and the petition to be justified, it shall order the opponent to produce the record or document if the
opponent has acknowledged that the record or document is in his hands, or in the event that the opponent fails
to react to the petition in substance.

table of contents

Section 426
Examination of the opponent regarding the whereabouts of the record or document

Should the opponent dispute that the record or document is in his possession, he is to be examined as to its
whereabouts. In the summons to the hearing at which he is to be examined, he is to be directed to carefully
research the whereabouts of the record or document. Furthermore, the stipulations of sections 449 to 454 shall
apply mutatis mutandis. Should the court become convinced that the record or document is in the opponent’s
possession, it shall order it to be produced.

table of contents

Section 427
Consequences of the opponent failing to produce the record or document

Should the opponent fail to comply with the order to produce the record or document, or should the court
become convinced, in the case provided for by section 426, that he has not carefully researched the
whereabouts of the record or document, a copy of the record or document produced by the party tendering
evidence may be deemed to be proper evidence. Where no copy of the record or document has been
produced, the allegations made by the party tendering evidence regarding the nature and content of the record
or document may be assumed to be proven.

table of contents

Section 428
Production by third parties; offer to provide evidence

In cases in which, according to the allegations made by the party tendering evidence, the record or document is
in the possession of a third party, evidence shall be deemed offered where a petition has been filed with the
court that it determine a period for the procurement of the record or document, or that it deliver an order
pursuant to section 142.

table of contents

Section 429
Obligation of third parties to produce a record or document

For the same reasons as apply to the opponent of the party tendering evidence, the third party is under
obligation to produce the record or document; the third party can be compelled to produce the record or
document only by bringing an action. Section 142 shall remain unaffected hereby.

table of contents

Section 430
Petition for the record or document to be produced by a third party

In order to provide the reasoning for the petition to be filed pursuant to section 428, the party tendering
evidence is to comply with the requirements set out in section 424 numbers 1 to 3 and number 5, and moreover
is to demonstrate to the satisfaction of the court that the record or document is in fact in the hands of the third
party.

table of contents

Section 431
Period set for the third party to produce the record or document
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(1) If the facts or circumstances that the record or document is to prove are significant, and if the petition
corresponds to the stipulations of the preceding section, the court is to determine a period within which the
record or document is to be produced.

(2) The opponent may petition that the proceedings be continued prior to the expiry of the deadline if the action
brought against the third party has been dealt with and terminated, or if the party tendering evidence is tardy in
filing the corresponding suit, protracts the litigation, or delays compulsory enforcement.

table of contents

Section 432
Production of records or documents by public authorities or civil servants; offer to provide evidence

(1) Where, according to the allegation made by the party tendering evidence, the record or document is in the
hands of a public authority or of a civil servant in the narrower sense of the term, evidence shall be offered by
filing the petition with the court that the public authority or the civil servant be requested to provide the record or
document.

(2) This rule is not to be applied to records or documents which, according to the stipulations of the law, the
parties to the dispute are able to procure without requiring the involvement of the court.

(3) Should the public authority or the civil servant refuse to communicate the record or document in cases in
which the obligation to produce same is based on section 422, the stipulations of sections 428 to 431 shall
apply.

table of contents

Section 433
(repealed)

table of contents

Section 434
Production of records or documents to judges correspondingly delegated or requested

If a record or document cannot be produced at the hearing because this is prevented by significant
impediments, or if there are concerns regarding its production in light of its importance and the concern that it
might be lost or damaged, the court hearing the case may order that the record or document be produced to
one of its members or to another court.

table of contents

Section 435
Production of public records and documents as originals or as certified copies

A public record or document may be produced as an original or as a certified copy if it meets the requirements
regarding a public record or documents where its certification is concerned; the court may order, however, that
the party tendering evidence produce the original or that it state which facts and circumstances prevent it from
so producing the original, demonstrating such facts and circumstances to the satisfaction of the court. Should
this order not meet with success, the court shall decide at its discretion and conviction on the evidentiary value
it intends to accord to the certified copy.

table of contents

Section 436
Waiver following the production of a record or document

Following the production of a record or document, the party tendering evidence may waive the evidence
represented by said record or document only with the consent of the opponent.

table of contents

Section 437
Authenticity of German public records and documents

(1) Records and documents which, by their form and content, appear to have been executed by a public
authority or by a person or entity, shall be presumed to be authentic.

(2) Should the court have doubts as to the authenticity of a record or document, it may also demand ex officio
of the public authority or the person alleged to have executed the record or document that they make a
statement regarding its authenticity.
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table of contents

Section 438
Authenticity of foreign public records and documents

(1) The court is to exercise its discretion in deciding, based on the circumstances of the case, whether or not a
record or document appearing to have been executed by a foreign public authority or by a foreign person or
entity vested with public trust, may be deemed to be authentic without obtaining any further proof by supporting
documents.

(2) Legalisation by a consul or a minister of the Federal Republic shall suffice as proof of the authenticity of
such a record or document.

table of contents

Section 439
Declaration as to the authenticity of private records and documents

(1) Pursuant to the stipulations of section 138, the opponent of the party tendering evidence is to react in
substance as regards the authenticity of a private record or document.

(2) Insofar as the record or document is signed by a name, the said declaration is to address the authenticity of
the signature.

(3) Where this declaration is not made, the record or document shall be deemed to have been acknowledged
as authentic unless the other declarations made by the party indicate that it intends to dispute the record’s or
the document’s authenticity.

table of contents

Section 440
Evidence of the authenticity of private records and documents

(1) Evidence is to be provided of the authenticity of a private record or document that has not been
acknowledged as authentic.

(2) If the signature by a name has been established to be authentic as a definite fact, or if the signature using a
mark set underneath a record or document has been certified by a notary, the writing above the signature or the
mark shall be presumed to be authentic.

table of contents

Section 441
Handwriting comparison

(1) The proof of the authenticity or falsity of a record or document may also be provided by a handwriting
comparison.

(2) In such event, the party tendering evidence is to submit handwritings suitable for comparison, or is to
petition that such handwritings be submitted pursuant to the stipulations of section 432 and, if necessary, is to
offer evidence of their authenticity.

(3) If the handwriting suited for comparison is in the hands of the opponent, he is under obligation to produce
such handwriting upon corresponding application being made by the party tendering evidence. The stipulations
of sections 421 to 426 shall apply mutatis mutandis. Should the opponent fail to comply with the court order to
produce the handwriting suited for comparison, or should, in the case provided for by section 426, the court
have come to the conviction that the opponent has not carefully researched the whereabouts of the
handwritings, the record or document may be deemed to be authentic.

(4) Should the party tendering evidence demonstrate to the satisfaction of the court that handwritings suited for
comparison are in the hands of a third party, with the party tendering evidence being able to have such
handwritings produced by bringing a corresponding court action, the stipulations of section 431 shall apply
mutatis mutandis.

table of contents

Section 442
Evaluation of the handwriting comparison

The court is to decide at its discretion and conviction regarding the results obtained by comparing the
handwriting, and upon having heard an expert wherever appropriate.
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Section 443
Safekeeping of suspicious records or documents

Records or documents, the authenticity of which is at issue, or the content of which is said to have been
modified, shall remain in the safekeeping of the court registry until the legal dispute has been dealt with and
terminated, unless they must be surrendered to another authority in the interests of public order.

table of contents

Section 444
Consequences of the removal of a record or document

Where a record or document has been removed or has been rendered unfit for use in the intention of
preventing the opponent from using it, the allegations made by the opponent regarding the nature and the
content of the record or document may be deemed to have been proven.

table of contents

Title 10
Evidence provided by examination of a party

table of contents

Section 445
Examination of the opponent; offer to provide evidence

(1) Any party that has not fully provided other evidence by way of complying with its obligation to provide
evidence, or that has failed to so submit other evidence, may offer to provide evidence by filing the petition that
the opponent be examined regarding the facts and circumstances to be proven.

(2) This petition is not to be complied with if it concerns facts and circumstances regarding which the court
deems the contrary to have been proven.

table of contents

Section 446
Refusal by the opponent to be examined

Should the opponent refuse to have himself examined, or should he fail to make a statement in spite of having
been asked to do so by the court, the court is to decide at its discretion and conviction, taking account of the
overall factual situation and in particular the grounds cited in the refusal, whether or not it intends to deem
proven the facts and circumstances alleged.

table of contents

Section 447
Examination, upon corresponding application being made, of the party upon whom it is incumbent to

provide evidence

The court may also examine the party upon whom it is incumbent to provide evidence regarding the facts and
circumstances at issue where one party petitions that this be done and the other consents.

table of contents

Section 448
Ex officio examination

Even if no petition has been filed by a party, and without consideration of the onus of proof, the court may direct
that a party or both of the parties be examined regarding the facts and circumstances at issue, if the results of
the hearings and of the taking of evidence, if any, do not suffice to establish to the satisfaction of the court the
truth or untruth of a fact or circumstance that is to be proven.

table of contents

Section 449
Examination of joined parties

Where the party to be examined consists of several joined parties, the court shall determine, depending on the
circumstances of the case, whether all of the joined parties or only some of them are to be examined.
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Section 450
Court order for evidence to be taken

(1) The court shall direct the examination of a party by issuing an order for evidence to be taken. If the party is
not present in person when the order is pronounced, it is to be summoned ex officio to the examination, with the
order for evidence being communicated to it. The summons shall be communicated to the party in person even
if it has appointed an attorney of record; the summons need not be served.

(2) The implementation of the order may be suspended if, following its issuance, new evidence regarding the
facts and circumstances to be proven is brought before the court. Once the new evidence has been taken, the
court is to refrain from examining a party if the court regards the question to have been dealt with regarding
which evidence is to be taken.

table of contents

Section 451
Actual examination

The stipulations of sections 375, 376, 395 (1), subsection (2), first sentence, and of sections 396, 397, 398 shall
apply mutatis mutandis to the examination of a party.

table of contents

Section 452
Placing a party under oath

(1) Should the result obtained from the testimony of a party that has not been sworn in not suffice to convince
the court of the truth or untruth of the fact or circumstance that is to be proven, the court may direct that the
party is to be placed under oath regarding its testimony. Where both parties have been examined, the court
may demand only of one party that it swear an oath regarding its statement on the same facts and
circumstances.

(2) The oath shall be worded to the effect that the party has said nothing but the truth to the best of its
knowledge, and that it has not concealed anything.

(3) The opponent may waive having the respectively other party sworn in.

(4) No party may admissibly be placed under oath if it has been convicted of perjury in a final and binding
judgment.

table of contents

Section 453
Evaluation of the evidence obtained in examining a party

(1) The court is to evaluate, at its discretion and conviction, the testimony of the party pursuant to section 286.

(2) Should the party refuse to testify or to swear an oath, section 446 shall apply mutatis mutandis.

table of contents

Section 454
Failure of the party to appear

(1) Should the party fail to appear at the hearing determined for its examination, or for it to be placed under
oath, the court shall decide at its sole discretion whether or not the testimony is to be deemed to have been
refused, and shall do so in consideration of all circumstances, in particular of the reasons, if any, that the party
has cited for its failure to appear.

(2) Where the hearing, at which the party failing to appear was to be examined or placed under oath, was
arranged by the court hearing the case, then that hearing is to be used to hear oral argument on the merits of
the case unless the court believes that arranging a new hearing for the examination is mandated.

table of contents

Section 455
Persons under a legal disability

(1) If a party is a person under a legal disability, their legal representative is to be examined, subject to the rule
set out in subsection (2). Should the party have a plurality of legal representatives, section 449 shall apply
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mutatis mutandis.

(2) Minors who are 16 years of age or older may be examined regarding facts and circumstances consisting of
their own actions, or facts and circumstances they have perceived, and may also be placed under oath
pursuant to section 452 wherever the court deems this to be reasonable based on the circumstances of the
case. The same shall apply for a person having the capacity to sue and to be sued who is represented in the
legal dispute by a custodian or curator.
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Sections 456 to 477
(repealed)

table of contents

Title 11
Administration of oaths and affirmations

table of contents

Section 478
Oath taken in person

The oath must be sworn in person by the person under obligation to so swear it.

table of contents

Section 479
Oath taken before the judge correspondingly delegated or requested

(1) The court hearing the case may direct that the oath be taken before one of its members, or before another
court if the person under obligation to swear an oath is prevented from appearing before the court hearing the
case, or if he is located at a great distance from the seat of the court and the oath will not be taken in the form
governed by section 128a (2).

(2) The President of the Federal Republic of Germany shall take the oath in his residence before a member of
the court hearing the case, or before another court.

table of contents

Section 480
Cautionary remarks regarding the oath to be sworn

Prior to the oath being taken, the judge is to appropriately instruct the person under obligation to swear an oath
as to the importance of swearing an oath, and is to likewise instruct him that he may swear the oath with or
without a religious confirmation.

table of contents

Section 481
Taking of the oath; wording of the oath

(1) The oath with religious confirmation is sworn such that the judge speaks the oath’s words, introducing it by
the words

“You hereby swear, by God the almighty and all-knowing”,

with the person under obligation to swear an oath thereupon speaking the words (wording of the oath)

“I swear it, so help me God.”  

(2) The oath without a religious confirmation is sworn such that the judge speaks the oath’s words, introducing it
by the words

“You hereby swear”,

with the person under obligation to swear an oath thereupon speaking the words (wording of the oath)

“I swear it.”

(3) Where the person under obligation to swear an oath states that, as a member of a specific religious
community or of a faith-based group, he wishes to confirm his oath using words of that community, he may add
such words to the oath.
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(4) In taking the oath, the party so swearing it is to raise his right hand.

(5) In cases in which a plurality of witnesses is to be sworn in simultaneously, the oath’s words shall be spoken
by each person individually who is under obligation to swear an oath.

table of contents

Section 482
(repealed)

table of contents

Section 483
Oaths taken by persons suffering from a speech disorder or a hearing impairment

(1) A person suffering from a speech disorder or a hearing impairment shall, at his selection, take the oath by
repeating the words of the oath, by copying them and signing them, or by being assisted by a person enabling
communication with such person, whereby such assistant is to be involved by the court. The court is to provide
the technical aids suitable for this purpose. The court is to draw the attention of the person suffering from a
speech disorder or from a hearing impairment to his right to choose in this regard.

(2) Where the person suffering from a speech disorder or a hearing impairment has not exercised his right to
choose pursuant to subsection (1), the court may demand that he take the oath in writing, or it may direct that a
person enabling communication with such person be involved; the court may also do so if it is not possible to
take the oath in the form selected pursuant to subsection (1), or only by making efforts that are not justified by
the intended purpose.

table of contents

Section 484
Solemn affirmation deemed equivalent to an oath

(1) If the person under obligation to swear an oath states that, for reasons of his faith or of his conscience, he
does not wish to swear an oath, he is to make an affirmation. This affirmation shall be equivalent to an oath; the
attention of the party so obligated is to be drawn to this fact.

(2) The affirmation shall be made such that the judge speaks the wording of the oath as the wording of the
affirmation, introducing them by the words

“You affirm, being conscious of your responsibility before the court”,

with the person under obligation to make an affirmation thereupon speaking the words:

“Yes.”

(3) Section 481 subsections (3) and (5) and section 483 shall apply mutatis mutandis.

table of contents

Title 12
Independent evidentiary proceedings

table of contents

Section 485
Admissibility

(1) Upon the corresponding petition having been filed by a party, the court may direct in the course of litigation
or outside of the proceedings that visual evidence be taken on site, that witnesses be examined, or that an
expert prepare a report, provided that the opponent consents to doing so, or provided that there is the concern
that evidence might be lost, or that it will become difficult to use it.

(2) Wherever a legal dispute is not yet pending, a party may petition that an expert prepare a written report if it
has a legitimate interest in establishing:

1.  The state of a person or the state or value of an object;

2.  The cause of personal injury, property damage, or a material defect;

3.  The effort required to remedy a personal injury, property damage or material defect.

Interests under law are assumed to be given if the establishment of the above facts may serve to avoid a legal
dispute.
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(3) To the extent the court has already directed that a report be prepared, a new report shall be prepared only if
the prerequisites set out in section 412 have been met.

Section 486
Competent court

(1) Wherever a legal dispute is pending, the petition is to be filed with the court hearing the case.

(2) If a legal dispute is not yet pending, the petition is to be filed with that court that would be competent,
according to the submission by the petitioner, to take the decision in the main action. In the subsequent
litigation, the petitioner may not take recourse to the court having lacked jurisdiction.

(3) In cases of imminent danger, the petition may also be filed with the local court (Amtsgericht, AG) within the
judicial district of which the person has his abode who is to be examined, or regarding whom a report is to be
prepared, or within the judicial district of which the object is located that is to be visually inspected on site, or
regarding which a report is to be prepared.

(4) The petition may be recorded with the registry for the files of the court.

table of contents

Section 487
Content of the petition

The petition must:

1.  Designate the opponent;

2.  Designate the facts and circumstances regarding which evidence is to be taken;

3.  Name the witnesses or designate the other evidence that may admissibly be taken pursuant to section 485;

4.  Demonstrate to the satisfaction of the court the facts and circumstances the petitioner believes justify the
independent evidentiary proceedings and the jurisdiction of the court.

table of contents

Sections 488 and 489
(repealed)

table of contents

Section 490
Decision on the petition

(1) The court shall decide on the petition by a court order.

(2) The order by which the court complies with the petition is to set out the facts and circumstances regarding
which evidence is to be taken, as well as the evidence, naming the witnesses to be examined and the experts.
The order is not contestable.

table of contents

Section 491
Summons of the opponent

(1) The opponent is to be summoned to the hearing determined for the taking of evidence in such due time that
he is able to protect his rights, provided that this can be achieved in light of the circumstances of the case; the
order and a copy of the petition are to be served on him.

(2) Failure to comply with this rule shall not contravene the taking of evidence.

table of contents

Section 492
Taking of evidence

(1) Evidence shall be taken in accordance with the rules applicable for the taking of evidence as such.

(2) The record of the taking of evidence is to remain in the safekeeping of the court that has directed the
evidence to be taken.
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(3) The court may summon the parties to the dispute to be heard in oral argument if it can be expected that the
parties will settle; any such settlement is to be recorded by the court.

table of contents

Section 493
Use in proceedings

(1) Should a party refer to facts or circumstances in proceedings regarding which independent evidentiary
proceedings have been held, the independent evidentiary proceedings shall be equivalent to the taking of
evidence before the court hearing the case.

(2) Where the opponent has failed to make an appearance at a hearing of the independent evidentiary
proceedings, the result obtained therein may be used only if the opponent had been summoned in due time.

table of contents

Section 494
Unknown opponent

(1) If the party tendering evidence does not designate an opponent, its petitions shall be admissible only if the
party tendering evidence demonstrates to the satisfaction of the court that it is unable, through no fault of its
own, to designate the opponent.

(2) Should the court comply with the petition, it may appoint a representative for the unknown opponent, who is
to protect that opponent’s rights in the course of the evidence being taken.

table of contents

Section 494a
Period for bringing proceedings in the courts

(1) Absent a pending legal dispute, the court is to direct that the petitioner is to bring proceedings within a
period to be determined, and shall do so following the close of the taking of evidence, and upon corresponding
application being made, without a hearing for oral argument.

(2) Where the petitioner fails to comply with this order, and upon corresponding application being made, the
court is to pronounce in a corresponding court order that the petitioner is to bear the costs incurred by the
opponent. A complaint subject to a time limit may be lodged against the decision.

table of contents

Chapter 2
Proceedings pursued before the local courts (Amtsgerichte)

table of contents

Section 495
Rules to be applied

(1) The rules applying to proceedings before the regional courts (Landgerichte) shall apply to the proceedings
before the local courts, unless deviations result from the general regulations set out in Book 1 hereof, the
special provisions made hereinbelow, and the constitution of the local courts.

table of contents

Section 495a
Proceedings performed at the court’s equitably exercised discretion

The court may decide at its equitably exercised discretion on how to implement its proceedings if the value of
the claim does not exceed the amount of 600 euros. Upon corresponding application being made, the matter
must be dealt with in oral argument.

table of contents

Section 496
Submission of written pleadings; declarations made for the record

The action, the statement of defence as well as any other petitions and declarations by a party that are to be
served must be submitted to the court in writing, or must be recorded with the registry for the files of the court.

table of contents
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Section 497
Summonses

(1) The summons of the plaintiff to the hearing determined for the action is to be communicated by simple letter
unless the court orders that it be served. Section 270 second sentence shall apply mutatis mutandis.

(2) A party need not be sent a summons if it was informed of the hearing when it brought the action or the
petition, or recorded same with the registry for the files of the court, based on which the date of the hearing is
determined by the court. This communication is to be recorded in the files.

table of contents

Section 498
Service of the record of the action

Where an action has been recorded with the registry for the files of the court, the record of this filing shall be
served instead of the statement of claim.

table of contents

Section 499
Instructions

(1) In serving the statement of claim, or the record as to the action having been brought, to the defendant, he is
to be instructed that the rules do not require him to be represented by counsel.

(2) Together with the instruction provided for by section 276, the defendant is to be instructed about the
consequences of any written acknowledgment he may submit.

table of contents

Sections 499a to 503
(repealed)

table of contents

Section 504
Notification in the event the local court lacks jurisdiction

Should the local court (Amtsgericht) lack jurisdiction, this being local jurisdiction or competence ratione
materiae, it shall indicate this fact to the defendant prior to holding the hearing on the merits of the case, and
shall likewise draw the defendant’s attention to the consequences of entering an appearance on the merits of
the case without filing a corresponding objection.

table of contents

Section 505
(repealed)

table of contents

Section 506
Subsequent lack of jurisdiction ratione materiae

(1) If, by countercharges being brought or by extending the demand for relief (section 264 numbers 2 and 3), a
claim is raised for which the regional courts (Landgerichte) are competent, or if it is petitioned pursuant to
section 256 subsection (2) that the court determine a legal relationship, for which the regional courts are
competent, the local court is to declare by corresponding court order, provided a party has filed the
corresponding petition, that it lacks jurisdiction, and shall do so prior to any further hearings being held on the
merits of the case; the local court is to refer the legal dispute to the regional court.

(2) The stipulations of section 281 subsections (2) and (3), first sentence, shall apply mutatis mutandis.

table of contents

Sections 507 to 509
(repealed)

table of contents

Section 510
Declarations made regarding records or documents
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A record or document is to be deemed as having been acknowledged as authentic if, in the event of a
declaration not having been made, the party is asked by the court to make a declaration regarding its
authenticity.

table of contents

Section 510a
Content of the record

Declarations by a party, other than admissions and declarations regarding the petition for examination of a
party, are to be included in the record of the hearing to the extent the court believes this is required.

table of contents

Section 510b
Judgment requiring a party to take specific action

Should a party be sentenced to take specific action, the defendant may concurrently be sentenced, upon
corresponding application being made by the plaintiff, to pay compensation for the case that the action is not
taken within the period to be determined; the court is to assess such compensation at its sole discretion.

table of contents

Section 510c
(repealed)

table of contents

Book 3
Appellate remedies

table of contents

Chapter 1
Appeal

table of contents

Section 511
Appeal available as a remedy

(1) Appeals are an available remedy against the final judgments delivered by the court of first instance.

(2) An appeal shall be admissible only if:

1.  The value of the subject matter of the appeal is greater than 600 euros, or if

2.  In its ruling, the court of first instance has granted leave to appeal.

(3) The plaintiff in the appeal is to demonstrate to the satisfaction of the court the value pursuant to
subsection (2) number 1; the plaintiff in the appeal may not file a statutory declaration in lieu of an oath.

(4) The court of first instance shall admit an appeal in cases in which:

1.  The legal matter is of fundamental significance or wherever the further development of the law or the
interests in ensuring uniform adjudication require a decision to be handed down by the court of appeal, and
wherever

2.  The judgment does not adversely affect the party by an amount higher than 600 euros.

The court of appeal is bound to the admission.

table of contents

Section 512
Prior decisions handed down by the court of first instance

Those decisions taken prior to the final judgments shall also be subject to the assessment by the court of
appeal unless they are incontestable pursuant to the stipulations of the present Code, or unless they are
contestable by way of filing a complaint subject to a time limit.

table of contents

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1840
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1842
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1844
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1845
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1846
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1847
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1857
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p1859


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 107/256

Section 513
Grounds for appeal

(1) An appeal may only be based on the decision handed down having been based on a violation of the law
(section 546), or on the facts and circumstances that should have been used as a basis pursuant to section 529
justifying a different decision.

(2) The appeal may not be based on the fact that the court of first instance erred in assuming it had jurisdiction.

table of contents

Section 514
Default judgments

(1) A default judgment may not be contested by the party against which it has been delivered by filing an
appeal or a cross appeal.

(2) A default judgment against which protest as such is not an available remedy shall be liable to appeal or
cross appeal nonetheless insofar as such an appeal or cross appeal is based on the fact that there was no
negligent or intentional failure to comply with procedural requirements. Section 511 (2) shall not be applied.

table of contents

Section 515
Waiver of the right to appellate remedy

The waiver of the right to file an appeal shall be valid regardless of whether or not the opponent has accepted
the declaration of waiver.

table of contents

Section 516
Withdrawal of an appeal

(1) The plaintiff in the appeal may withdraw the appeal until the appellate judgment is pronounced.

(2) The withdrawal shall be declared to the court. Unless the withdrawal is declared at the hearing, it shall be
declared by submitting a written pleading.

(3) The withdrawal shall result in the loss of the appeal filed and in the obligation to bear the costs arising as a
consequence of the appeal having been filed. These effects are to be pronounced in a corresponding court
order.

table of contents

Section 517
Time limit for filing an appeal

The time limit for filing an appeal shall amount to one (1) month; this is a statutory period and shall begin upon
the fully worded ruling having been served, at the latest, however, upon the expiry of five (5) months following
pronouncement of the judgment.

table of contents

Section 518
Time limit for filing an appeal in the event the judgment is amended

Should, within the time limit set for filing an appeal, a judgment be amended by a subsequent ruling
(section 321), the period set for filing an appeal shall recommence upon the subsequent ruling having been
served, also for the appeal against the ruling first promulgated. Should the same party lodge an appeal against
both judgments, the two appeals are to be consolidated into a single appeals procedure.

table of contents

Section 519
Notice of appeal

(1) The appeal is lodged by way of submitting a notice of appeal with the court of appeal.

(2) The notice of appeal must set out:

1.  The reference number and designation of the judgment against which the appeal is being lodged;
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2.  The declaration as to an appeal being filed against the said judgment.

(3) An execution or certified copy of the judgment being challenged shall be submitted together with the notice
of appeal.

(4) The general regulations as to preparatory written pleadings shall apply also to the notice of appeal.

table of contents

Section 520
Particulars of the appeal

(1) The plaintiff in the appeal must provide particulars of the appeal.

(2) The period for submitting the particulars of the appeal shall amount to two (2) months and shall begin upon
the fully worded ruling having been served, at the latest, however, with the expiry of five (5) months following
pronouncement of the judgment. Upon a corresponding petition having been filed, the presiding judge may
extend the period provided the opponent has consented. Without such consent, and if the presiding judge is
satisfied that an extension will not delay the legal dispute, or if the plaintiff in the appeal has submitted
substantial grounds to the court, then the presiding judge may exercise his discretion in extending the period by
up to one (1) month.

(3) Unless already included in the notice of the appeal, the particulars of the appeal must be submitted to the
court of appeal as a written pleading. The particulars of the appeal must:

1.  Declare the extent to which the judgment is being contested, and must set out the specific petition as to how
the judgment is to be modified (petitions in the appeal proceedings);

2.  Designate the circumstances indicating a violation of the law and the significance they have for the ruling
being contested;

3.  Name the specific indications giving rise to doubts as to the court having correctly or completely established
the facts in the ruling being contested, and therefore mandating a new fact-finding process;

4.  Designate the new means by which the plaintiff in the appeal intends to challenge the opponent or defend
his case, listing the facts and circumstances based on which these new means of challenge or defence are to
be admitted pursuant to section 531 (2).

(4) The particulars of the appeal furthermore shall include:

1.  Information on the value of the subject matter of the appeal if this does not consist of a specific amount of
money, provided that the admissibility of the appeal depends on it;

2.  A statement as to whether any reasons would prevent the matter from being ruled on by a judge sitting
alone.

(5) The general regulations governing preparatory written pleadings apply also to the particulars of the appeal.

table of contents

Section 521
Service of the notice of appeal and its particulars

(1) The notice of appeal and the particulars of the appeal are to be served on the opponent party.

(2) The presiding judge or the court of appeal may set a deadline by which the opponent party is to submit a
written statement of defence in appeal proceedings and by which the plaintiff in the appeal is to submit its reply
to the statement of defence in appeal proceedings. Section 277 shall apply mutatis mutandis.

table of contents

Section 522
Review of the appeal’s admissibility; court order denying leave to appeal

(1) The court of appeal is to review, ex officio, whether the appeal as such is admissible, whether it has been
lodged in the form required by law and within the period set and whether particulars have been provided.
Should one of these requirements not have been met, the appeal is to be overruled as inadmissible. The
decision may be given as a court order. The court order may be challenged by way of filing a complaint on
points of law.

(2) The court of appeal is to immediately deny leave to appeal in a decision if all of its members are
unanimously satisfied that:
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1.  The appeal manifestly has no chance of success,

2.  The legal matter is not of any fundamental significance,

3.  The further development of the law or the interests in ensuring uniform adjudication do not require a decision
to be handed down by the court of appeal, and that

4.  No hearing for oral argument is mandated.

Prior to handing down such a ruling, the court of appeal or the presiding judge is to indicate to the parties to the
dispute its intention to deny leave to appeal and the reasons therefor, and is to provide the plaintiff in the appeal
with the opportunity to submit its position within a period of time to be set. Insofar as the reasons for denying
leave to appeal are not already provided in the notice stipulated by the second sentence hereof, the court order
provided for in the first sentence is to set out these reasons. Moreover, a court order, which is contestable, is to
refer to the facts as established by the court of prior instance in the ruling being contested, and is to summarise
any modifications or amendments that may have been made.

(3) The plaintiff in the appeal is entitled to lodge such appellate remedy against the court order pursuant to
subsection (2), first sentence, that would have been admissible had the court handed down its decision by a
ruling.
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Section 523
Notice scheduling a hearing

(1) Should leave to appeal not be denied or should the appeal not be overruled by a court order pursuant to
section 522, the court of appeal shall decide on whether or not to transfer the legal dispute to the judge sitting
alone. Thereupon, a hearing is to be scheduled without undue delay.

(2) Section 274 (3) shall apply mutatis mutandis to the period that must lapse between the time at which notice
of the hearing scheduled is given and the hearing itself.

table of contents

Section 524
Cross appeal

(1) The respondent in the appeal may join the appeal. This shall be effected by filing the notice of cross appeal
with the court of appeal.

(2) A cross appeal is an available remedy also if the respondent in the appeal has waived an appeal or if the
time limit for filing an appeal has lapsed. A cross appeal may admissibly be filed until the deadline has expired
by which the respondent in the appeal is to submit its statement of defence in appeal proceedings. This
deadline shall not apply should the cross appeal have as its subject matter a sentence for recurrent
performance becoming due in the future (section 323).

(3) The reasons for the cross appeal must be set out in the notice of cross appeal. The stipulations of
section 519 subsections (2) and (4), of section 520 (3) and of section 521 shall apply mutatis mutandis.

(4) The cross appeal shall cease to be effective should the appeal be withdrawn, should leave to appeal have
been denied, or should it have been overruled by a court order.

table of contents

Section 525
General procedural rules

Unless otherwise provided for in the present Chapter, the rules applying to the proceedings before the regional
courts (Landgerichte) as courts of first instance are to be applied mutatis mutandis to the further proceedings.
No conciliation hearing need be held.

table of contents

Section 526
Judge taking the decision

(1) The court of appeal may transfer, by a court order, the legal dispute to one of its members as a judge sitting
alone, for him to take the decision where:

1.  The contested decision was delivered by a judge sitting alone,
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2.  The matter does not entail any factual or legal difficulties,

3.  The legal matter is not of any fundamental significance, and

4.  Oral argument on the merits of the case has not already been heard at the main hearing, unless a judgment
subject to a reservation of rights, partial judgment, or interlocutory judgment has been handed down in the
meantime.

(2) The judge sitting alone shall submit the legal dispute to the court of appeal for it to decide on whether it
intends to assume the proceedings or not if:

1.  A material change to the litigation circumstances engenders special factual or legal difficulties of the matter
or the fundamental significance of the legal matter, or if

2.  This is petitioned by the parties in congruent declarations.

The court of appeal shall assume the legal dispute if the prerequisites stipulated by number 1 first sentence are
met. Upon having heard the parties, it shall rule on the matter by court order. Once again transferring the matter
to the judge sitting alone is ruled out.

(3) An appellate remedy may not be based on the fact that a transfer, referral or assumption has been made or
has been failed to be made.

(4) Solely the presiding judge of the division for commercial matters may act as judge sitting alone on matters in
that division’s purview.
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Section 527
Judge sitting alone in preparatory proceedings

(1) Should the legal dispute not be transferred to a judge sitting alone pursuant to section 526, the court of
appeal may assign the matter to one of its members as a judge sitting alone by way of preparing the decision.
The presiding judge of the division for commercial matters shall act as judge sitting alone; outside of a hearing
no such assignment need be made.

(2) The judge sitting alone is to promote the matter such that it can be dealt with and terminated in a hearing
before the court of appeal. For this purpose, he may take individual evidence to the extent this is desirable in
the interests of simplifying the hearing before the court of appeal and insofar as it is to be assumed, from the
outset, that the court of appeal will be able to properly evaluate the results obtained in taking evidence also
without having a direct impression of its course.

(3) The judge sitting alone shall decide:

1.  On the referral pursuant to section 100 in conjunction with sections 97 to 99 of the Courts Constitution Act
(Gerichtsverfassungsgesetz, GVG);

2.  Wherever the action or the appeal is withdrawn, the claim lodged is waived or acknowledged;

3.  In the event of one of the parties or both parties failing to comply with procedural rules;

4.  On the obligation to bear the costs of the proceedings unless the court of appeal will rule on this together
with the merits of the case;

5.  On the value of the subject matter being litigated;

6.  On costs, fees and expenditures.

(4) Should the parties agree to so proceeding, the judge sitting alone may also decide on other matters.
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Section 528
Binding effect of petitions filed in appeal proceedings

Solely the petitions filed in the appeal proceedings shall be subject to review and decision by the court of
appeal. The judgment handed down by the court of first instance may be modified only to the extent its
modification has been petitioned.

table of contents

Section 529
Scope of the review by the court of appeal
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(1) The court of appeal is to base its hearing and decision on:

1.  The facts established by the court of first instance, unless specific indications give rise to doubts as to the
court having correctly or completely established the facts relevant for its decision, and therefore mandate a new
fact-finding process;

2.  New facts and circumstances insofar as these may permissibly be considered.

(2) The judgment contested will only be reviewed for a defect in the proceedings that is not to be taken into
account ex officio if such defect has been asserted pursuant to section 520 (3). In all other regards, the court of
appeal shall not be bound to the grounds for appeal asserted.
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Section 530
Delays in submitting means of challenge or of defence

Should, in contravention of the stipulations made in section 520 and section 521 (2), means of challenge or
defence not be submitted in due time, section 296 subsections (1) and (4) shall apply mutatis mutandis.
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Section 531
Means of challenge or defence that have been dismissed; new means of challenge or defence

(1) Any means of challenge or defence that were rightly dismissed in the proceedings before the court of first
instance shall be ruled out.

(2) New means of challenge or defence are to be admitted only if they:

1.  Concern an aspect that the court of first instance has recognisably failed to see or has held to be
insignificant,

2.  Were not asserted in the proceedings before the court of first instance due to a defect in the proceedings or

3.  Were not asserted in the proceedings before the court of first instance, without this being due to the
negligence of the party.

The court of appeal may demand that those facts be demonstrated to its satisfaction based on which the new
means of challenge or defence may permissibly be brought before the court.
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Section 532
Objections as to a complaint being inadmissible

Non-essential objections concerning the admissibility of the complaint that, in contravention of the stipulations
made in sections 520 and 521 (2), were not lodged in due time are to be admitted only if the party provides
sufficient excuse for such delay. The same shall apply to any non-essential new objections concerning the
admissibility of the complaint if the party would have been able to submit them in the proceedings before the
court of first instance. Should the court so demand, the grounds precluding culpability are to be substantiated.
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Section 533
Modification of the suit filed; declaration as to claims being offset; counterclaims

The suit filed may admissibly be modified, claims may admissibly be declared to be offset and counterclaims
may admissibly be brought only if:

1.  The opponent consents to this being done or the court believes this to be expedient, and

2.  These actions can be based on facts and circumstances on which, pursuant to section 529, the court of
appeal is to base its hearing and decision regarding the appeal in any case.
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Section 534
Loss of the right to file objections

Should a rule concerning the proceedings before the court of first instance have been violated, this can no
longer be objected to before the appellate instance on fact and law wherever the party has already lost its right
to file objections in the proceedings before the court of first instance pursuant to the stipulations of section 295.
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table of contents

Section 535
Admission of guilt before the court

Any admission of guilt made before the court of first instance shall remain effective also before the appellate
instance on fact and law.
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Section 536
Examination of a party

(1) The court of appeal may only order a party to be examined or to be sworn in, which has declined to be
examined in the proceedings before the court of first instance or which has refused to make a statement or to
be sworn in, if the court is satisfied that the party had sufficient reason to so decline to be examined or refuse to
be sworn in and that these grounds have in the meantime ceased to exist.

(2) If a party was examined in the proceedings before the court of first instance and was sworn in as regards
the statements made, the court of appeal may order the opponent to be examined under oath only if the
examination or placement under oath in the proceedings before the court of first instance was inadmissible.
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Section 537
Provisionally enforceable judgments

(1) A judgment handed down by the court of first instance that is not, or not unconditionally, declared
provisionally enforceable is to be declared provisionally enforceable by the court of appeal by delivering a
corresponding court order upon accordingly having been petitioned to do so, unless the petitions in the appeal
proceedings have contested the judgment. The decision may permissibly be taken only following expiry of the
deadline set for submitting particulars of the appeal.

(2) The court order is incontestable.
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Section 538
Referral to a court of lower instance

(1) The court of appeal is to take the evidence required and is to decide on the matter as such.

(2) The court of appeal may refer the matter to a court of lower instance, insofar as further hearings are
required, while repealing the judgment and the proceedings, only:

1.  Insofar as the proceedings before the court of first instance are subject to a material irregularity and, due to
this irregularity, it will be necessary to take evidence in a comprehensive scope or under considerable
expenditure of time and effort;

2.  If a protest entered has been overruled as inadmissible by the judgment contested;

3.  If the judgment contested has only ruled on the admissibility of the action;

4.  If, in the case of a claim that is in dispute both on its merits and as regards its amount, a preliminary
decision has been taken by the judgment contested as regards the merits of the claim, or if the action has been
dismissed, unless, however, the dispute regarding the amount of the claim is ready for decision;

5.  If the judgment contested was delivered, subject to a reservation of rights, in proceedings on claims arising
from a deed, in which solely documentary evidence is submitted, or proceedings on claims arising from a bill of
exchange;

6.  If the judgment contested is a default judgment; or

7.  If the judgment contested is a partial judgment delivered contrary to the pre-requisites set out in section 301;

and if one party petitions that the matter be referred to a court of lower instance. In the case set out under
number 3 hereinabove, the court of appeal is to conclusively deal with all objections. In the case set out under
number 7, no petition need be filed.
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Section 539
Default proceedings

(1) Should the plaintiff in the appeal fail to appear at the hearing scheduled, his appeal shall be dismissed by a
default judgment at the petition of a party.

(2) Should the respondent in the appeal fail to appear at the hearing scheduled, and should the plaintiff in the
appeal petition for a default judgment to be delivered against the respondent in the appeal, the submissions
admissibly made by the plaintiff in the appeal as regards the facts and circumstances of the matter shall be
deemed to have been acknowledged by the respondent. Insofar as these statements justify the petition filed in
the appeal, the court is to decide in accordance with the petition filed; to the extent this is not the case, leave to
file the appeal shall be denied.

(3) In all other regards, the rules governing default proceedings before the court of first instance shall apply
mutatis mutandis.
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Section 540
Content of the appellate judgment

(1) Instead of the facts of the case and the reasons on which the ruling is based, the appellate judgment shall
set out:

1.  A reference to the findings of fact as made in the ruling being contested, depicting any changes or
amendments,

2.  A brief summary of the reasons for the modification, repeal or confirmation of the decision contested.

Should the judgment be pronounced at the hearing at which the court proceedings have been declared
terminated, the presentation of the case as stipulated by the first sentence hereof may also be included in the
record of the hearing.

(2) Section 313a and section 313b shall apply mutatis mutandis.
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Section 541
Court records of the dispute

(1) Immediately upon the notice of appeal having been submitted, the registry of the court of appeal is to
procure the records of the dispute from the registry of the court of first instance. The records are to be sent to
the court of appeal without undue delay.

(2) Upon the appeal having been conclusively dealt with and terminated, the registry of the court of first
instance is to return the records, together with a certified copy of the decision handed down by the appellate
instance on fact and law.
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Chapter 2
Appeal on points of law

table of contents

Section 542
Appeal on points of law as an available remedy

(1) Subject to the following provisions, an appeal on points of law may be filed against the final judgments
delivered by the appellate instance on fact and law.

(2) No appeal on points of law may be filed against rulings by which a decision was taken on the issuance,
modification, or repeal of a seizure or an injunction. The same shall apply to any judgments regarding instances
in which a party has been put into possession early in expropriation proceedings or procedures for the
reallocation of land.

table of contents

Section 543
Admission to appeal

(1) An appeal on points of law may be lodged only if:
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1.  The court of appeal has admitted its being lodged in the judgment, or

2.  The court hearing the appeal on points of law has admitted its being lodged based on a complaint against
the refusal to grant leave to appeal on points of law.

(2) An appeal on points of law is to be admitted if:

1.  The legal matter is of fundamental significance, or

2.  The further development of the law or the interests in ensuring uniform adjudication require a decision to be
handed down by the court hearing the appeal on points of law.

The court hearing the appeal on points of law is bound to the admission of the appeal by the court of appeal.
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Section 544
Complaint against denial of leave to appeal

(1) Any denial of leave to appeal on points of law by the court of appeal is subject to the right to file a complaint
against it (complaint against denial of leave to appeal). Such complaint is to be lodged with the court hearing
the appeal on points of law within a statutory period of one (1) month following service of the fully worded
ruling, at the latest, however, by the expiry of six (6) months after the judgment has been pronounced. An
execution or certified copy of the ruling against which an appeal on points of law is to be lodged shall be
submitted to the court along with the brief on appeal.

(2) A reasoning for the complaint is to be filed within two (2) months following service of the fully worded ruling,
at the latest, however, by the expiry of seven (7) months after the judgment has been pronounced.
Section 551 (2) fifth and sixth sentences shall apply mutatis mutandis. The reasoning must set out the grounds
on which leave to file an appeal should be granted (section 543 (2)).

(3) The court hearing the appeal on points of law shall give the claimant’s opponent in the appeal the
opportunity to state his position.

(4) The court hearing the appeal on points of law shall rule on the complaint in a corresponding court order. The
reasons on which the order is based shall be summarised briefly; such reasoning may be forgone where it
would not contribute to clearing up the prerequisites based on which leave for filing an appeal on points of law
is to be granted, or where the court finds for the party filing the complaint. The decision regarding the complaint
is to be served upon the parties.

(5) If a complaint is lodged, this shall suspend the legal validity of the judgment. Section 719 subsections (2)
and (3) shall apply mutatis mutandis. Once the court hearing the appeal on points of law refuses to comply with
the appeal, the judgment will become final and binding.

(6) Insofar as the court finds for the party filing a complaint against the refusal to grant leave to appeal on points
of law, the complaint procedure shall be continued as appellate proceedings on points of law. In such event, the
complaint filed in proper form and in due time against denial of leave to appeal shall count as the filing of the
appeal on points of law. Upon the decision being served on the parties, the period for submitting the reasoning
for the appeal on points of law shall commence.

(7) Should the court of appeal have violated the claimant’s right to be given an effective and fair legal hearing in
a manner relevant to the decision, the court hearing the appeal on points of law may repeal the judgment
contested, in derogation from subsection (6), in its order complying with the appeal, and may refer the legal
dispute back to the court of appeal, for it to once again hear the case and to rule on it.

Footnote: Section 544: Regarding the application of this stipulation until December 31st, 2011 cf. Section 26
number 8 first sentence of the Introductory Law for the Code of Civil Procedure (Gesetz, betreffend die
Einführung der Zivilprozessordnung, ZPOEG).
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Section 545
Grounds for an appeal on points of law

(1) An appeal on points of law may only be based on the reason that the contested decision is based on a
violation of the law.

(2) An appeal on points of law may not be based on the fact that the court of first instance was wrong in
assuming that it had or did not have jurisdiction.

table of contents
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Section 546
Definition of the term “violation of the law”

The law is violated where a legal norm has not been applied, or has not been applied properly.
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Section 547
Absolute grounds for an appeal on points of law

A decision shall always be regarded to have been based on a violation of the law where:

1.  The composition of the court of decision was not compliant with the relevant provisions;

2.  A judge was involved in the decision who, by law, was prohibited from holding judicial office, unless this
impediment has been asserted by a motion to recuse a judge without meeting with success;

3.  A judge was involved in the decision although he had been recused for fear of bias and the motion to so
recuse him had been declared justified;

4.  A party to the proceedings had not been represented in accordance with the stipulations of the law, unless it
had expressly or tacitly approved the litigation;

5.  The decision has been given based on a hearing for oral argument in which the rules regarding the
admission of the public to the proceedings were violated;

6.  Contrary to the provisions of the present Code, the decision does not set out the reasons for the judgment.
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Section 548
Time limit for filing an appeal on points of law

The period for submitting an appeal on points of law shall amount to one (1) month; this is a statutory period
and shall begin upon the fully worded appellate judgment having been served, at the latest, however, upon the
expiry of five (5) months of the judgment having been pronounced.
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Section 549
Filing an appeal on points of law

(1) The appeal on points of law is filed by submitting the notice on appeal on points of law to the court hearing
the appeal on points of law. The notice on appeal on points of law must include:

1.  The reference number and designation of the judgment against which the appeal on points of law is being
filed;

2.  The declaration that an appeal on points of law is being filed against the said judgment.

Section 544 (6), second sentence, shall remain unaffected hereby.

(2) The general regulations regarding preparatory written pleadings are applicable also to notices on appeal on
points of law.
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Section 550
Service of the notice on appeal on points of law

(1) An execution or certified copy of the judgment being contested is to be enclosed with the notice on appeal
on points of law, unless this has already been done pursuant to section 544 (1), third sentence.

(2) The notice on appeal on points of law is to be served on the opponent party.
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Section 551
Reasoning provided for the appeal on points of law

(1) The appellant must provide reasoning for filing the appeal on points of law.
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(2) Unless already set out in the brief on appeal on points of law, the reasoning for the appeal on points of law
is to be submitted to the court hearing the appeal on points of law in a written pleading. The period for
submitting the reasoning for the appeal on points of law shall amount to two (2) months. It shall commence
upon the fully worded ruling having been served, at the latest, however, with the expiry of five (5) months upon
the judgment having been pronounced. Section 544 (6), third sentence, shall remain unaffected hereby. Upon a
corresponding petition having been filed, the presiding judge may extend the period, subject to this being
consented to by the opponent. Should the opponent not grant his consent, the period may be extended by up to
two (2) months provided that the presiding judge is satisfied, at his discretion and conviction, that this extension
will not delay the legal dispute, or if the appellant demonstrates substantial grounds; if, within this period, it is
not possible to grant the appellant the opportunity to inspect the court records of the dispute for a reasonable
period of time, the presiding judge may extend the period, upon corresponding application being made, by up to
two (2) months following the court records of the dispute having been sent.

(3) The reasoning for the appeal on points of law must include:

1.  The declaration to which extent the judgment is being contested and a petition is being made for its repeal
(petitions made in the appeal on points of law);

2.  The grounds for the appeal on points of law, these being:

a)  The specific designation of the circumstances from which the violation of the law is apparent;

b)  Insofar as the appeal on points of law is based on the allegation that the law has been violated with regard
to the proceedings: the designation of the facts that reflect this irregularity.

If the appeal on points of law has been admitted on the basis of a complaint against denial of leave to appeal,
reference may be made, in providing the reasoning for the appeal on points of law, to the reasons cited in the
complaint against denial of leave to appeal.

(4) Section 549 (2) and section 550 (2) shall apply mutatis mutandis to the reasoning for the appeal on points of
law.
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Section 552
Review of admissibility

(1) The court hearing the appeal on points of law is to review ex officio whether the appeal on points of law as
such is an available remedy, whether or not it has been filed in keeping with statutory requirements as to form
and time, and whether or not the grounds for it have been provided. Should one of these requirements not have
been met, the appeal on points of law is to be overruled as inadmissible.

(2) The decision may be given as a court order.
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Section 552a
Court order denying leave to appeal

The court hearing the appeal on points of law shall dismiss by unanimous decision the appeal on points of law
admitted by the court of appeal if the court hearing the appeal on points of law is convinced that the
prerequisites for admitting the appeal on points of law have not been met and that the appeal on points of law
has no chance of success. Section 522 (2) second and third sentences hereof shall apply mutatis mutandis.
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Section 553
Hearing date as determined by the court; time for entering an appearance

(1) Where the appeal on points of law is not overruled as inadmissible by a court order and where it is not
dismissed pursuant to section 552a, a hearing is to be scheduled for oral argument and this date is to be made
known to the parties.

(2) Section 274 (3) shall apply mutatis mutandis to the period that must lapse between the time at which the
hearing date is made known and the hearing itself.
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Section 554
Cross appeal on points of law
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(1) The respondent in the appeal on points of law may join the appeal on points of law. This shall be effected by
filing a notice of cross appeal on points of law with the court hearing the appeal on points of law.

(2) A cross appeal on points of law is an available remedy also if the respondent in the appeal on points of law
has waived an appeal on points of law, if the time limit for filing an appeal on points of law has lapsed, or if the
appeal on points of law has been dismissed. A cross appeal on points of law is to be declared prior to the
expiry of one (1) month following service of the reasoning for the appeal on points of law.

(3) The grounds for the cross appeal on points of law must be set out in the notice of cross appeal.
Section 549 (1), second sentence, and subsection (2) and sections 550 and 551 (3) shall apply mutatis
mutandis.

(4) The cross appeal on points of law shall cease to be effective should the appeal on points of law be
withdrawn, should it have been overruled or dismissed by a court order.
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Section 555
General procedural rules

(1) Unless otherwise provided for in the present Chapter, the rules applying to the proceedings before the
regional courts (Landgerichte) as courts of first instance are to be applied mutatis mutandis to the further
proceedings. No conciliation hearing need be held.

(2) The stipulations of sections 348 to 350 are not to be applied.

(3) A judgment based on the defendant's acknowledgment shall be handed down only where the plaintiff has
filed a separate petition to this effect.
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Section 556
Loss of the right to file objections

Should a rule concerning the proceedings before the appellate instance on fact and law have been violated,
this can no longer be objected to before the court hearing the appeal on points of law wherever, pursuant to the
stipulations of section 295, the party has already lost its right to file objections in the proceedings before the
appellate instance on fact and law.
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Section 557
Scope of the review performed upon an appeal having been filed on points of law

(1) Solely the petitions filed by the parties shall be subject to review by the court hearing the appeal on points of
law.

(2) Those decisions shall also be subject to assessment by the court hearing the appeal on points of law that
preceded the final judgment, unless they are incontestable pursuant to the stipulations of the present Code.

(3) The court hearing the appeal on points of law is not bound to the grounds being asserted in the appeal on
points of law. The judgment contested may only be reviewed for irregularities in the proceedings that are not to
be taken into account ex officio if such irregularities have been objected to pursuant to sections 551
and 554 (3).

table of contents

Section 558
Provisionally enforceable judgments

A judgment handed down by the court of appeal that is not, or not unconditionally, declared provisionally
enforceable is to be declared provisionally enforceable by the court hearing the appeal on points of law
delivering a corresponding court order upon having been petitioned to do so, unless the judgment has been
contested by the petitions submitted in the proceedings of the appeal on points of law. The decision may
permissibly be taken only following expiry of the period set for submitting the reasoning for the appeal on points
of law.
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Section 559
Limited review of the facts as established by the courts of prior instance
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(1) Only those submissions by the parties in the proceedings shall be subject to assessment by the court
hearing the appeal on points of law that are apparent from the appellate judgment or the record of the session
of the court. Moreover, solely those facts may be taken into account that have been set out in section 551 (3)
number 2 lit. b.

(2) If the court of appeal has established that an allegation as to fact is true or untrue, this determination shall
be binding upon the court hearing the appeal on points of law, unless it has been challenged by an admissible
and justified petition that the court hearing the appeal on points of law review such determination.
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Section 560
Acts not open to review

The decision of the court of appeal regarding the existence and the content of acts, on the violation of which the
appeal on points of law pursuant to section 545 cannot be based, shall govern for the decision to be delivered
in the appeal on points of law.
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Section 561
Denial of leave to appeal on points of law

If the reasoning provided for the appellate judgment does indicate that the law has been violated, but the
decision itself appears to be correct based on other grounds, leave to appeal on points of law is to be denied.
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Section 562
Reversal of the contested judgment

(1) To the extent the appeal on points of law is deemed justified, the contested judgment is to be reversed.

(2) Where the judgment is reversed due to irregularities in the proceedings, the proceedings are to be reversed
concurrently to the extent they are affected by such irregularities.
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Section 563
Referral to a court of lower instance; decision on the merits of the case by the court hearing the appeal

on points of law

(1) In the event the judgment is reversed, the matter is to be referred to the court of appeal, which is to hear it
once again and is to decide on it. The matter may also be referred to another formation of the court of appeal.

(2) The court of appeal is to base its decision on the legal assessment on which the reversal of the judgment
was based.

(3) However, the court hearing the appeal on points of law is to decide on the matter as such if the judgment is
reversed only due to a violation of the law, in application of the law to the situation of fact as established, and if
in light of said situation the matter is ready for the final decision to be taken.

(4) If it is conceivable, in the case set out hereinabove in subsection (3) for the decision to be delivered on the
matter as such, that acts might be applied on the violation of which the appeal on points of law pursuant to
section 545 cannot be based, the matter may be referred to the court of appeal, which is to hear it once again
and is to decide on it.
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Section 564
No reasoning for the decision in the case of objections due to irregularities in the proceedings

No reasoning need be provided for the decision insofar as the court hearing the appeal on points of law is of
the opinion that the objections as to irregularities in the proceedings are inconsequential. This shall not apply to
objections pursuant to section 547.

table of contents

Section 565
Rules of the appeal proceedings to be applied in appeals on points of law
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The rules applicable to the appeal regarding the contestability of default judgments, regarding the declaration of
waiver of appellate remedies and their withdrawal, regarding the objections as to a complaint being
inadmissible and regarding the demand for, transmission and return of the court records of the dispute, shall
apply mutatis mutandis to the appeal on points of law. An appeal on points of law may be withdrawn without the
consent of the respondent in the appeal on points of law only prior to the time at which the respondent in the
appeal on points of law commences oral argument on the merits of the case.

table of contents

Section 566
Immediate appeal on points of law in lieu of an appeal on facts and law

(1) Upon corresponding application being made, an appeal on points of law may be filed directly with the
competent court against final judgments delivered in proceedings before the court of first instance where an
appeal against such judgments is admissible, thus passing over the appellate instance on fact and law (leap-
frog appeal), if:

1.  The opponent consents to passing over the appellate instance on fact and law; and

2.  The court hearing the appeal on points of law allows the leap-frog appeal.

The petition for leave to file a leap-frog appeal as well as the declaration of consent shall be deemed to be a
waiver of the appellate remedies provided by the appeal.

(2) Leave to appeal is to be petitioned by submitting a written pleading (brief for leave to appeal) to the court
hearing the appeal on points of law. Sections 548 to 550 shall apply mutatis mutandis. The petition must set out
the prerequisites for granting leave to file a leap-frog appeal (subsection (4)). The written declaration of consent
by the respondent is to be attached to the petition for leave to appeal; it may also be submitted by the attorney
of record in the proceedings of first instance or, if the legal dispute in the proceedings before the court of first
instance was none in which the parties had to be represented by counsel, it may be recorded with the registry
for the files of the court.

(3) The petition for leave to file a leap-frog appeal shall suspend the legal validity of the judgment.
Section 719 subsections (2) and (3) shall apply mutatis mutandis. The court registry of the court hearing the
appeal on points of law is to demand, and shall do so without undue delay once the petition has been
submitted, that the registry of the court of first instance provide it with the court records of the dispute.

(4) Leave to file a leap-frog appeal shall be granted only if:

1.  The legal matter is of fundamental significance; or

2.  The further development of the law or the interests in ensuring uniform adjudication require a decision by the
court hearing the appeal on points of law.

The leap-frog appeal may not be based on irregularities in the proceedings.

(5) The court hearing the appeal on points of law shall decide on the petition for leave to file a leap-frog appeal
by delivering a corresponding order. The order is to be served on the parties.

(6) Should the court refuse to comply with the petition for leave to appeal on points of law, the judgment shall
become final and binding.

(7) Where leave is granted to file an appeal on points of law, the proceedings shall be continued as appellate
proceedings on points of law. In this case, the petition for leave to appeal on points of law, submitted in proper
form and in due time, shall be deemed to be the filing of the appeal on points of law. Upon the decision being
served, the period for submission of the reasoning for the appeal on points of law shall commence.

(8) The further procedure is determined by the provisions applying to the appeal on points of law. Section 563 is
to be applied subject to the proviso that the matter is referred to the court of first instance. If an appeal is filed
against the subsequent decision of the court of first instance, the court of appeal is to base its decision on the
legal assessment that serves as the basis for the reversal of the judgment by the court hearing the appeal on
points of law.
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Chapter 3
Complaints

table of contents

Title 1
Complaints subject to a time limit
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table of contents

Section 567
Complaints subject to a time limit; cross appeal under a complaint

(1) A complaint subject to a time limit may be filed against the decisions delivered by the local courts
(Amtsgerichte) and regional courts (Landgerichte) in proceedings before them as courts of first instance if

1.  This has been expressly determined by law; or

2.  The decisions so being challenged did not require a hearing for oral argument and dismissed a petition
concerning the proceedings.

(2) A complaint may be filed against decisions as to costs only if the subject matter of the appeal is in excess of
200 euros.

(3) The respondent in the complaint may join the complaint even in those cases in which he has waived filing a
complaint, or the period within which such a complaint must be filed has lapsed. This joinder shall cease to be
effective should the complaint be retracted or overruled as inadmissible.

table of contents

Section 568
Judge sitting alone as the court of decision

The court hearing the complaint shall rule by one of its members acting as a judge sitting alone in cases in
which the contested decision was delivered by a judge sitting alone or a senior judicial officer. The judge sitting
alone shall transfer the proceedings to the court hearing the complaint for it to decide in the composition
required by the stipulations of the Courts Constitution Act (Gerichtsverfassungsgesetz, GVG) if:

1.  The matter is characterised by particular difficulties in fact or in law; or

2.  The legal matter is of fundamental significance.

Appellate remedies may not be based on a transfer that has been made or has been failed to have been made.

table of contents

Section 569
Time limit and formal requirements

(1) Unless any other period has been determined, the complaint subject to a time limit is to be filed within a
statutory period of two (2) weeks with the court the decision of which is being contested, or with the court
hearing the complaint. Unless determined otherwise, the statutory period shall commence running upon service
of the decision, and at the latest upon expiry of five (5) months of the judgment having been pronounced.
Should the requirements be met for an action for annulment or for an action for retrial of the case, the complaint
may also be filed following expiry of the statutory period within the statutory periods applying for these actions.

(2) The complaint is filed by submitting a notice regarding the complaint on points of law. The brief regarding
the complaint on points of law must designate the contested decision as well as the declaration that a complaint
is being filed against this decision.

(3) The complaint may also be declared by recording it with the registry for the files of the court if:

1.  The legal dispute in the proceedings before the court of first instance is not, or was not, to be pursued as
proceedings in which the parties must be represented by counsel;

2.  The complaint concerns assistance with court costs; or

3.  The complaint is brought by a witness, an expert or a third party in the sense as defined by sections 142
and 144.

table of contents

Section 570
Suspensive effect; interim orders

(1) The complaint shall have suspensive effect only where it concerns an order of means of administrative
coercion or other coercive measures.

(2) The court or the presiding judge whose decision is being contested may suspend the enforcement of the
decision.
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(3) The court hearing the complaint may issue an interim order prior to delivering its decision; in particular, it
may suspend the enforcement of the contested decision.

table of contents

Section 571
Reasoning; extinction of the exercise of a right (preclusion); exceptions from the statutory requirement

to be represented by an attorney

(1) The grounds for filing the complaint are to be provided.

(2) The complaint may be based on new means of challenge or defence. It may not be based on the fact that
the court of first instance was wrong in assuming that it had jurisdiction.

(3) The presiding judge or the court hearing the complaint may set a period within which the means of
challenge or defence are to be submitted to the court. If the means of challenge or defence are not submitted
within this period, they are to be admitted only if the court holds, in its discretion and conviction, that admitting
them would not delay the proceedings being dealt with and terminated, or if the party provides sufficient excuse
for such delay. Should the court so require, the grounds ruling out culpability are to be demonstrated to the
satisfaction of the court.

(4) Should the court order that a written declaration be made, this may be recorded with the registry for the files
of the court in all instances in which the complaint may be recorded with the registry for the files of the court
(section 569 (3)).

table of contents

Section 572
Course of the complaint procedure

(1) Should the court or the presiding judge whose decision is being contested hold that the complaint is
justified, they are to grant redress; in all other cases, the complaint is to be presented to the court hearing the
complaint without undue delay. Section 318 shall remain unaffected hereby.

(2) The court hearing the complaint is to review ex officio whether the complaint as such is an available remedy
and whether or not it has been filed in keeping with statutory requirements as to form and time. Should one of
these requirements not have been met, the complaint is to be overruled as inadmissible.

(3) Should the court hearing the complaint hold that the complaint is justified, it may transfer the required order
to the court or presiding judge who had delivered the decision giving rise to the complaint.

(4) The decision as to the complaint shall be delivered by court order.

table of contents

Section 573
Reminder as a legal remedy

(1) A petition may be filed for a decision to be issued by the court against the decisions taken by the judge
correspondingly delegated or requested, or against those taken by the records clerk of the court registry, within
a statutory period of two (2) weeks (reminder). The reminder is to be filed in writing or is to be recorded with the
registry for the files of the court. Section 569 (1) first and second sentences, subsection (2) and sections 570
and 572 shall apply mutatis mutandis.

(2) A complaint subject to a time limit may be lodged against the decision of the court delivered on the reminder
in the proceedings before the court of first instance.

(3) The rule set out in subsection (1) shall also apply to the higher regional courts (Oberlandesgerichte, OLG)
and the Federal Court of Justice (Bundesgerichtshof, BGH).

table of contents

Title 2
Complaint on points of law

table of contents

Section 574
Complaint on points of law; cross appeal under a complaint on points of law

(1) A complaint on points of law is an available remedy against a court order if:
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1.  This has been expressly determined in the law; or

2.  The court hearing the complaint, the court of appeal, or the higher regional court (Oberlandesgericht, OLG)
has granted leave to do so in its order in the proceedings before the court of first instance.

Section 542 (2) shall apply mutatis mutandis.

(2) In the cases provided for by subsection (1) number 1, the complaint on points of law shall be admissible
only if:

1.  The legal matter is of fundamental significance; or

2.  The further development of the law or the interests in ensuring uniform adjudication requires a decision to be
taken by the court hearing the complaint on points of law.

(3) In the cases provided for by subsection (1) number 2, leave to file a complaint on points of law shall be
granted where the prerequisites of subsection (2) have been met. The court hearing the complaint on points of
law shall be bound by such leave granted.

(4) The respondent of the complaint on points of law may join the complaint on points of law within a statutory
period of one (1) month following service of the brief setting out the reasoning for the complaint on points of law
by submitting the notice of cross appeal under a complaint on points of law with the court hearing the complaint
on points of law, and may do so also in those cases in which it has waived a complaint on points of law, in
which the period within which such a complaint on points of law must be filed has lapsed or in which no leave
has been granted to file a complaint on points of law. The reasoning for filing a cross appeal under a complaint
is to be provided in the notice of cross appeal. The joinder shall cease to be effective where the complaint on
points of law is retracted or overruled as inadmissible.

table of contents

Section 575
Time limit, formal requirements, and reasoning of the complaint on points of law

(1) The complaint on points of law is to be filed within a statutory period of one (1) month following service of
the order by submitting a notice on appeal under a complaint with the court hearing the complaint on points of
law. The notice or brief regarding the complaint on points of law must include:

1.  The designation of the decision against which the complaint on points of law is directed, and

2.  The declaration that a complaint on points of law was filed against this decision.

An execution or certified copy of the contested decision is to be enclosed with the notice or brief regarding the
complaint on points of law.

(2) Unless the notice regarding the complaint on points of law sets out its reasons, the grounds for filing the
complaint on points of law are to be provided within a period of one (1) month. The period shall begin running
upon service of the contested decision. Section 551 (2) fifth and sixth sentences hereof shall apply mutatis
mutandis.

(3) The reasoning of the complaint on points of law must include:

1.  The declaration as to the extent to which the decision of the court hearing the complaint or of the court of
appeal is contested and its reversal is petitioned (petitions under the complaint on points of law);

2.  In the cases provided for by section 574 (1) number 1, a presentation of the prerequisites for leave to be
granted as set out in section 574 (2);

3.  The grounds for the complaint on points of law, these being:

a)  The specific designation of the circumstances from which the violation of the law is apparent;

b)  Insofar as the complaint on points of law is based on the allegation that the law was violated with reference
to the proceedings: the designation of the facts that reflect this irregularity.

(4) The general regulations governing preparatory written pleadings are to be applied also to the notice
regarding the complaint on points of law and the brief setting out the reasoning for the complaint. The notice
regarding the complaint on points of law and the brief setting out the reasoning for the complaint are to be
served on the opponent party.

(5) Sections 541 and 570 subsections (1) and (3) shall apply mutatis mutandis.
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Section 576
Grounds for filing the complaint on points of law

(1) The complaint on points of law may only be based on the fact that the decision is based on a violation of
federal law or of a rule the territorial scope of which extends beyond the judicial district of a higher regional
court (Oberlandesgericht, OLG).

(2) The complaint on points of law may not be based on the fact that the court of first instance was wrong in
assuming that it had or did not have jurisdiction.

(3) Sections 546, 547, 556 and 560 shall apply mutatis mutandis.

table of contents

Section 577
Review of the complaint on points of law and decision

(1) The court hearing the complaint on points of law is to review ex officio whether the complaint on points of
law as such is an available remedy and whether or not it has been filed in keeping with statutory requirements
as to form and time and whether reasoning was provided. Should one of these requirements not have been
met, the complaint on points of law is to be overruled as inadmissible.

(2) Solely the petitions filed by the parties shall be subject to review by the court hearing the complaint on
points of law. The court hearing the complaint on points of law is not bound to the grounds being asserted in the
complaint on points of law. The decision contested in the proceedings may only be reviewed for irregularities in
the proceedings that are not to be taken into account ex officio wherever such irregularities have been objected
to pursuant to section 575 (3) and section 574 (4), second sentence, hereof. Section 559 shall apply mutatis
mutandis.

(3) In cases in which the reasoning provided for the contested decision does indicate that the law has been
violated, but the decision itself appears to be correct based on other grounds, leave to file a complaint on points
of law is to be denied.

(4) Where the complaint on points of law is deemed justified, the contested decision is to be reversed and the
matter is to be referred back for a new decision to be taken. Section 562 (2) shall apply mutatis mutandis. The
matter may be referred to another formation of the court that has delivered the contested decision. The court to
which the matter is referred is to base its decision on the legal assessment on which the reversal of the
judgment is based.

(5) The court hearing the complaint on points of law is to decide on the matter as such if the decision is
reversed only for a violation of the law, in application of the law to the situation of fact as established, and if in
light of said situation the matter is ready for the final decision to be taken. Section 563 (4) shall apply mutatis
mutandis.

(6) The decision as to the complaint on points of law shall be delivered by court order. Section 564 shall apply
mutatis mutandis. The requirement to provide reasoning may be forgone in all other regards if this would not be
suited to contribute to clearing up fundamental legal issues, to the further development of the law, or to
ensuring uniform adjudication.
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Book 4
Reopening of proceedings

table of contents

Section 578
Types of reopening proceedings

(1) Proceedings terminated by a final judgment that has become res judicata may be reopened by an action for
annulment and by an action for retrial of the case.

(2) Where both actions are brought by one and the same party, or by different parties, the hearing and decision
as to the action for retrial of the case is to be suspended until the decision on the action for annulment has
become final and binding.

table of contents

Section 579
Action for annulment

(1) An action for annulment may be brought:
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1.  Where the composition of the court of decision was not compliant with the relevant provisions;

2.  Where a judge was involved in the decision who, by law, was prohibited from holding judicial office, unless
this impediment had been asserted by a motion to recuse a judge or by filing appellate remedies without
meeting with success;

3.  Where a judge was involved in the decision although he had been recused for fear of bias and the motion to
so recuse him had been declared justified;

4.  Where a party to the proceedings had not been represented in accordance with the stipulations of the law,
unless it had expressly or tacitly approved the litigation.

(2) No complaint may be filed in the cases set out under numbers 1 and 3 if it was possible to enforce such
annulment by appellate remedies.

table of contents

Section 580
Action for retrial of the case

An action for retrial of the case may be brought:

1.  Where the opponent, by swearing an oath regarding his testimony, on which latter the judgment had been
based, has intentionally or negligently committed perjury;

2.  Where a record or document on which the judgment was based had been prepared based on
misrepresentations of fact or had been falsified;

3.  Where, in a testimony or report on which the judgment was based, the witness or experts violated their
obligation to tell the truth, such violation being liable to prosecution;

4.  Where the judgment was obtained by the representative of the party or its opponent or the opponent’s
representative by a criminal offence committed in connection with the legal dispute;

5.  Where a judge contributed to the judgment who, in connection with the legal dispute, violated his official
duties vis-à-vis the party, such violation being liable to prosecution;

6.  Where judgment by a court of general jurisdiction, by a former special court, or by an administrative court,
on which the judgment had been based, is reversed by another judgment that has entered into force;

7.  Where the party

a)  Finds, or is put in the position to avail itself of, a judgment that was handed down in the same matter and
that has become final and binding earlier, or where it

b)  Finds, or is put in the position to avail itself of, another record or document that would have resulted in a
decision more favourable to that party’s interests;

8.  Where the European Court of Human Rights has established that the European Convention for the
Protection of Human Rights and Fundamental Freedoms or its protocols have been violated, and where the
judgment is based on this violation.

table of contents

Section 581
Special prerequisites to be met by an action for retrial of the case

(1) In the cases set out in the above section in numbers 1 to 5, an action for retrial of the case may be brought
only if a final and binding conviction has been issued as a result of the criminal offence, or if it is not possible to
initiate or implement criminal proceedings for other reasons than the lack of evidence.

(2) Evidence of the facts justifying the action for retrial of the case cannot be provided by examination of a
party.

table of contents

Section 582
Auxiliary nature of an action for retrial of the case

An action for retrial of the case may admissibly be brought only if the party, through no fault of its own, was
unable to assert the cause for retrial of the case in the earlier proceedings, in particular by filing a protest or an
appeal, or by joining an appeal.
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Section 583
Prior decisions

The actions for annulment or retrial may assert causes for rescission that affect a decision delivered by the
court of the same or lower instance prior to the judgment being contested, provided that the contested
judgment is based on this decision.

table of contents

Section 584
Exclusive jurisdiction for actions for annulment and actions for retrial of the case

(1) For these actions, exclusive jurisdiction shall lie with: the court entering the judgment in the proceedings
before the court of first instance; the court of appeal if the judgment contested, or even only one of several
judgments contested, was delivered by the court of appeal, or if a judgment delivered by a court hearing the
appeal on points of law is contested based on the stipulations of section 580 numbers 1 to 3, 6, and 7; the court
hearing the appeal on points of law if a judgment delivered by a court hearing the appeal on points of law is
contested based on the stipulations of sections 579, 580 numbers 4 and 5.

(2) Where the actions are directed against a writ of execution, they shall be brought exclusively with the court
that would have been the forum for the litigation as such.

table of contents

Section 585
General procedural rules

Unless otherwise provided for by the present Code, the general regulations shall apply mutatis mutandis to
bringing proceedings in the court and to the further proceedings.

table of contents

Section 586
Period for filing an action

(1) The actions are to be filed prior to expiry of the statutory period of one (1) month.

(2) The period shall commence running on that day on which the party has become aware of the cause for
rescission, but not prior to the judgment having become final and binding. Once five (5) years have lapsed,
counting from the date on which the judgment has become res judicata, actions shall no longer be an available
remedy.

(3) The stipulations of the above subsection are not to be applied to an action for annulment due to lack of
representation; the period for bringing an action shall commence on the day on which the judgment has been
served on the party and, where the party lacks the capacity to sue and be sued, on which it has been served on
its legal representative.

(4) The rule set out in subsection (2), second sentence, is not to be applied to any actions for retrial of a case
as provided for by section 580 number 8.
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Section 587
Statement of claim

The complaint must set out the reference number and designation of the judgment against which the action for
annulment or action for retrial of the case is directed, as well as the declaration as to which of these actions are
being brought.

table of contents

Section 588
Content of the statement of claim

(1) As a preparatory written pleading, the complaint is to set out:

1.  The designation of the cause for rescission;

2.  The evidence for the facts forming the cause and showing that the statutory period has been adhered to;
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3.  The declaration as to the extent to which the remediation of the contested judgment is being sought, and
which other decision in the main action is being petitioned.

(2) The original versions or copies of the records or documents on which an action for retrial of the case is
based are to be enclosed with the written pleading by which the action is brought. Should the records or
documents not be at hand to the plaintiff, he is to declare which petition he intends to file for the procurement of
such records or documents.
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Section 589
Review of admissibility

(1) The court is to review ex officio whether the complaint is admissible as such and whether it has been
brought in keeping with statutory requirements as to form and time. Should one of these requirements not have
been met, the complaint shall be overruled as inadmissible.

(2) The facts showing that the complaint is being brought prior to the statutory period having lapsed are to be
demonstrated to the satisfaction of the court.
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Section 590
New hearing

(1) Insofar as it is affected by the cause for rescission, the main action shall be heard once again.

(2) The court may direct that the cause for reopening the proceedings, and the admissibility of so reopening
them, be heard and decided on prior to the hearing regarding the main action. In such event, the hearing
regarding the main action is to be deemed a continuation of the hearing regarding the cause for the reopening
of the proceedings and the admissibility of so reopening them.

(3) The court hearing the appeal on points of law that is responsible for the actions filed is to deal with and
conclude the hearing at which the cause for reopening the proceedings and the admissibility of so reopening
them are addressed, and shall do so also in those cases in which such conclusion of the hearing depends on
the determination and legal appraisal of disputed facts.
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Section 591
Appellate remedies

Appellate remedies are admissible insofar as they may at all be filed against the decisions delivered by the
courts dealing with the actions.
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Book 5
Proceedings on claims arising from a deed, in which solely documentary evidence is submitted, and

proceedings on claims arising from a bill of exchange

table of contents

Section 592
Admissibility

A claim that is brought regarding the payment of a specific amount of money, or the performance of a
determined amount of other fungible things that in business dealings are customarily specified by number,
measure or weight, or the performance of securities, may be asserted in proceedings in which plaintiffs rely
entirely on documentary evidence, provided that the entirety of all facts required to justify the claim can be
proven by records or documents. A claim arising from a mortgage, a charge on land, an annuity charge on
land, or a maritime mortgage shall be deemed to be a claim that is brought regarding the payment of an
amount of money.
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Section 593
Content of the statement of claim; records and documents

(1) The statement of claim must declare that the action is being brought in proceedings in which plaintiffs rely
entirely on documentary evidence.
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(2) Copies of the records or documents are to be enclosed with the statement of claim or a preparatory written
pleading. In the latter case, the period lapsing between the service of the written pleading and the hearing
scheduled for oral argument must be equal to the time for entering an appearance.
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Section 594
(repealed)
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Section 595
No countercharges; evidence

(1) No countercharges may admissibly be brought.

(2) Solely records or documents and the petition for examination of a party shall be admissible as evidence
regarding the authenticity or falsity of a record or document, as well as other facts besides those mentioned in
section 592.

(3) Documentary evidence may be provided only by producing the records or documents.
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Section 596
Desisting from proceedings in which plaintiffs rely entirely on documentary evidence

Without this requiring the defendant’s consent, the plaintiff may desist, until the close of the hearing for oral
argument, from pursuing proceedings in which plaintiffs rely entirely on documentary evidence, doing so such
that the legal dispute continues to be pending before the courts of general jurisdiction.

table of contents

Section 597
Dismissal of the action

(1) Insofar as the claim being asserted in the action appears to be without justification, either in and of itself or
as the result of an objection lodged by the defendant, the plaintiff’s claim is to be dismissed.

(2) Wherever proceedings in which plaintiffs rely entirely on documentary evidence are not an available remedy,
and in particular where evidence has not been provided in line with the plaintiff’s obligation to submit the
evidence admissible in proceedings in which plaintiffs rely entirely on documentary evidence, or where such
documentary evidence has not been provided completely, the action shall be dismissed as not being an
available remedy in the type of proceedings selected, even if the defendant has failed to make an appearance
in the hearing for oral argument or even if the defendant has opposed the complaint based merely on
objections that are without justification in legal terms or that are not an available remedy in proceedings in
which plaintiffs rely entirely on documentary evidence.
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Section 598
Refusal to admit objections

Objections lodged by the defendant are to be dismissed as not being an available remedy in proceedings in
which plaintiffs rely entirely on documentary evidence should the defendant have failed to provide the evidence
in keeping with its obligations, by submitting the evidence admissible in proceedings in which plaintiffs rely
entirely on documentary evidence, or where such documentary evidence has not been provided completely.
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Section 599
Judgment subject to a reservation of rights

(1) The defendant opposing the claim being brought is to be granted the right to exercise his rights in all cases
in which sentence is passed upon him.

(2) If the judgment does not set out a reservation of rights, an amendment of the judgment pursuant to the
stipulations of section 321 may be applied for.

(3) The judgment delivered subject to a reservation of rights is to be regarded as a final judgment for the
purposes of appellate remedies and compulsory enforcement.

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2246
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2247
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2251
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2253
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2256
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2258


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 128/256
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Section 600
Subsequent proceedings

(1) Where the defendant is granted the right to exercise his rights, the legal dispute shall remain pending before
the courts of general jurisdiction.

(2) To the extent the plaintiff’s claim proves to have been unfounded in these proceedings, the stipulations of
section 302 (4) second to fourth sentences hereof shall apply.

(3) Should a party fail to make an appearance in these proceedings, the rules regarding default judgments shall
apply mutatis mutandis.
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Section 601
(repealed)
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Section 602
Proceedings on claims arising from a bill of exchange

If claims are asserted, in proceedings in which plaintiffs rely entirely on documentary evidence, that are based
on bills of exchange in the sense as defined by the Act on Bills of Exchange and Promissory Notes
(Wechselgesetz) (proceedings on claims arising from a bill of exchange), the special rules set out hereinbelow
are to be applied.

table of contents

Section 603
Venue

(1) An action arising from a bill of exchange may be filed both with the court of the place of payment and with
the court in the jurisdiction of which the defendant has his general venue.

(2) Should several parties liable on a bill of exchange be jointly sued, any court shall have jurisdiction, besides
the court of the place of payment, in the jurisdiction of which one of the defendants has his general venue.

table of contents

Section 604
Content of the statement of claim; summons period

(1) The statement of claim must set out the declaration that the complaint is being filed in proceedings on
claims arising from a bill of exchange.

(2) The period indicated in the summons as the period lapsing between service of same and the date of the
hearing (summons periods) shall amount to at least twenty-four (24) hours where the summons is served at the
location at which the court hearing the case has its seat. In proceedings in which the parties must be
represented by counsel, the summons period shall amount to at least three (3) days if the summons is served
at a different location situate in the judicial district of the court hearing the case, or of which a part is located in
the court’s judicial district.

(3) Before the courts of higher instance, the summons period shall amount to at least twenty-four (24) hours if
the notice or brief on appeal, or the notice or brief on appeal on points of law, or the summons is served at the
location at which the court of higher instance has its seat. Where service is effected at another location that is
situate, as a whole or in part, in the district of the regional court (Landgericht) in which the court of higher
instance has its seat, the summons period shall amount to at least three (3) days; it shall amount to at least one
(1) week if service is effected elsewhere in Germany.
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Section 605
Regulations governing the submission of evidence

(1) Unless protest must be lodged in due time in order to preserve the claim under the bill of exchange, the
petition for examination of a party is admissible as evidence regarding the production of a bill of exchange.

(2) For an ancillary claim to be considered, it suffices for it to have been demonstrated to the satisfaction of the
court.
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Section 605a
Proceedings on claims asserted concerning the payment of a cheque

Where, in proceedings in which plaintiffs rely entirely on documentary evidence, claims are asserted that are
based on cheques in the sense as defined by the Law on Cheques (Scheckgesetz) (proceedings on claims
asserted concerning the payment of a cheque), sections 602 to 605 shall apply mutatis mutandis.
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Sections 606 to 687
(repealed)
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Book 7
Summary proceedings for a payment order
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Section 688
Admissibility

(1) Upon corresponding application being made by the claimant regarding a claim concerning the payment of a
specific amount of money in Euros, a payment order is to be issued.

(2) No summary proceedings for a payment order may be brought:

1.  For claims that an entrepreneur has under an agreement pursuant to sections 491 to 509 of the Civil Code
(Bürgerliches Gesetzbuch, BGB), if the effective annual rate of interest to be provided for in accordance with
section 492 (2) of the Civil Code is in excess, by more than twelve (12) percentage points, of the base rate of
interest, pursuant to section 247 of the Civil Code, applicable at the time the agreement is concluded;

2.  Where the assertion of the claim is dependent on consideration, performance of which is as yet outstanding;

3.  Where the payment order would have to be served by publication of a notice.

(3) Should the payment order have to be served abroad, the summary proceedings for a payment order may be
brought only to the extent provided for by the Act on the Recognition and Execution of Judgments by Way of
Enforcement (Anerkennungs- and Vollstreckungsausführungsgesetz, AVAG) of 19 February 2001 (published in
Federal Law Gazette (Bundesgesetzblatt, BGBl) I page 288).

  

(4) The stipulations of Regulation (EC) No 1896/2006 of the European Parliament and of the Council of
12 December 2006 creating a European order for payment procedure (Official Journal L 399 page 1) shall
remain unaffected hereby. Sections 1087 to 1096 shall apply regarding its implementation.
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Section 689
Jurisdiction; automatic processing

(1) The summary proceedings for a payment order are implemented by the local courts (Amtsgerichte). They
may admissibly be implemented using automatic processing systems. Where this processing method is used,
petitions received are to have been dealt with at the latest on the working day following the day of their receipt.
The records may be kept as electronic files (section 298a).

(2) That local court (Amtsgericht, AG) shall have exclusive jurisdiction with which the claimant has his general
venue. Should claimants have no general venue in Germany, the local court of Wedding in Berlin shall have
exclusive jurisdiction. The first and second sentences hereof shall also apply if other rules determine another
exclusive place of jurisdiction.

(3) Should this serve the prompter and more effective processing of such orders, the Land governments are
authorised to assign summary proceedings for a payment order to a local court acting for the districts of several
local courts, doing so by statutory instrument. The assignment may be limited to those summary proceedings
for a payment order that are processed automatically. The Land governments may confer the authorisation by
statutory instrument upon the Land departments of justice. Several Länder may agree on the jurisdiction of a
local court across the boundaries of their respective territories.
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Section 690
Petition for a payment order

(1) The petition must be for the issuance of a payment order and must set out:

1.  The designation of the parties, their legal representatives, and their attorneys of record;

2.  The designation of the court with which the petition was filed;

3.  The designation of the claim, with the performance demanded being specified exactly; the principal claims
and ancillary claims are to be designated separately and individually, claims under agreements pursuant to
sections 491 to 509 of the Civil Code (Bürgerliches Gesetzbuch, BGB) are to be designated also by citing the
date on which they were concluded and the effective annual rate of interest to be provided for in accordance
with section 492 (2) of the Civil Code;

4.  The declaration that the claim is not dependent on consideration, or that such consideration has been
provided;

5.  The designation of the court having jurisdiction for legal proceedings determining whether or not a claim is
justified.

(2) The petition must be signed by hand.

(3) The petition may be transmitted in a format that is merely machine-readable if the court deems this format to
be suited for its automatic processing systems. Where the petition is filed by an attorney or a person registered
pursuant to section 10 (1), first sentence, number 1 of the Legal Services Act (Rechtsdienstleistungsgesetz,
RDG), exclusively this form of filing a petition shall be admissible. The petition need not be signed by hand if it
is otherwise warranted that the petition is not being transmitted without this having been intended by the
claimant.
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Section 691
Dismissal of the petition for a payment order

(1) The petition for a payment order shall be dismissed:

1.  If it does not comply with the stipulations of sections 688, 689, 690, 703c (2);

2.  If the payment order cannot be issued for reasons given in only a part of the claim.

Prior to such dismissal, the claimant is to be heard.

(2) If service of the payment order is to be made in order to comply with a deadline, or to have the period of
limitations begin anew, or to have it extended pursuant to section 204 of the Civil Code (Bürgerliches
Gesetzbuch, BGB), the receipt or the filing of the corresponding petition for issuance of the payment order shall
have this effect provided an action is brought within one (1) month of the day on which the dismissal of the
petition has been served and this is served in the near future.

(3) A complaint subject to a time limit may be lodged against the dismissal if the petition was transmitted in a
form that is merely machine-readable and was dismissed, with the court citing as its reason for the dismissal
that it did not deem this format to be suited for its automatic processing systems. In all other regards, decisions
delivered pursuant to subsection (1) are incontestable.
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Section 692
Payment order

(1) The payment order shall set out:

1.  The requirements of the petition as designated in section 690 (1) numbers 1 to 5;

2.  The notice as to the court not having reviewed whether or not the claimant is entitled to the claim being
enforced;

3.  The demand to settle the account for the debt claimed, along with the interest demanded thereon and the
amount of the costs designated, and to do so within two (2) weeks of the payment order having been served,
insofar as the claim being asserted is deemed justified, or to communicate to the court whether the claim being
asserted is opposed and in which scope this is being done;
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4.  The notice that a writ of execution may be issued that corresponds to the payment order, based on which
the claimant may pursue compulsory enforcement of his claim should the respondent under the claim not have
lodged an opposition prior to the time limit having lapsed;

5.  In the event that forms have been introduced: the notice that any opposition shall be lodged using a form of
the type enclosed, which is available from any local court (Amtsgericht, AG) and can be completed there;

6.  In the event of an opposition being lodged: advance notice specifying the court that is assigned to the
matter, with the note that this court reserves the right to review whether or not it has jurisdiction.

(2) A corresponding stamp placed on the document or an electronic signature shall be deemed compliant with
this rule instead of a signature by hand.
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Section 693
Service of the payment order

(1) The payment order is served on the respondent under the claim.

(2) The court registry shall inform the claimant of the fact that the payment order has been served.
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Section 694
Lodging an opposition against the payment order

(1) The respondent under the claim may lodge an opposition in writing against a claim, or a part thereof, with
the court that has delivered the payment order for as long as no writ of execution has been ordered.

(2) An opposition lodged late shall be treated as a protest. This shall be communicated to the respondent under
the claim who has lodged the opposition.

table of contents

Section 695
Notice of opposition; copies

The court is to inform the claimant of the opposition and of the point in time at which it was lodged. Where the
summary proceedings for a payment order are not processed automatically, the respondent under the claim
shall submit the required number of copies along with the opposition.
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Section 696
Proceedings upon an opposition having been lodged

(1) If an opposition is lodged in due time, and if a party applies for legal proceedings to be implemented that are
to determine whether or not a claim is justified, the court that delivered the payment order will assign the legal
dispute ex officio to the court that has been designated in the payment order pursuant to section 692 (1)
number 1, provided that the parties to the dispute concur in requesting that the matter be so assigned to a
different court. The petition may be included in the petition for issuance of the payment order. The assignment
of the matter to a different court shall be communicated to the parties; it is not contestable. Upon the court files
being received by the court to which the legal dispute has been assigned, the legal dispute shall be deemed to
be pending with that court. Section 281 (3), first sentence, hereof shall apply mutatis mutandis.

(2) Should the summary proceedings for a payment order have been processed automatically, a hard-copy
printout of the files prepared automatically shall take the stead of the files unless the files are transmitted
electronically. The rules regarding the evidentiary value of public records and documents shall apply mutatis
mutandis to this printout. Section 298 shall not apply.

(3) The dispute shall be deemed to have become pending upon the payment order having been served,
provided that the dispute was assigned to another court in due time after the opposition was lodged.

(4) The petition for the implementation of the legal proceedings determining whether or not a claim is justified
may be withdrawn until the time at which the respondent is to be first heard on the merits of the case. Such
withdrawal may be recorded with the registry for the files of the court. Upon the petition so being withdrawn, the
dispute is to be regarded as not being pending.

(5) The court to which the legal dispute has been assigned is not bound thereby in terms of its jurisdiction.
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Section 697
Initiation of litigation

(1) The court registry of the court to which the dispute was transferred is to direct without undue delay that the
claimant provide the reasons on which he is basing his claim within two (2) weeks in a form corresponding to
the statement of claim. Section 270 second sentence shall apply mutatis mutandis.

(2) Upon receipt of the brief substantiating the claim, the ensuing procedure shall correspond to that pursued
upon receipt of an action. A time limit may also be set for the submission of a written statement of defence in
the preliminary proceedings conducted in writing pursuant to section 276, such period commencing on the date
on which the brief substantiating the claim is served.

(3) Where the brief substantiating the claim is not received by the court in due time, and until it is received by
the court, a hearing for oral argument shall be scheduled only upon a corresponding application being made by
the respondent under the claim. In determining the date of a hearing by the court, the presiding judge shall set
a time limit within which the claimant is to substantiate his claim; section 296 subsections (1) and (4) shall apply
mutatis mutandis.

(4) The respondent under the claim may retract his opposition until the time at which the respondent is to be
first heard on the merits of the case, but may not do so after a default judgment has been delivered against
him. The fact that the opposition has been retracted may be recorded with the registry for the files of the court.

(5) In creating a judgment in the abridged form pursuant to section 313b (2), section 317 (5), the payment order
may take the stead of the statement of claim. If the summary proceedings for a payment order have been
processed automatically, the statement of claim shall be replaced by the hard-copy printout of the file.
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Section 698
Transfer of the proceedings within the same court

The rules governing the transfer of proceedings shall apply mutatis mutandis in the event that the summary
proceedings for a payment order and the legal proceedings determining whether or not a claim is justified are
being pursued within one and the same court.

table of contents

Section 699
Writ of execution

(1) Upon a corresponding petition being filed, the court shall deliver a writ of execution based on the payment
order unless the respondent under the claim has lodged an opposition in due time. The petition may not be filed
prior to expiry of the period for lodging an opposition; it is to set out the declaration as to whether or not any
payments have been made as a result of the payment order and if so, which these were; section 690 (3) first
and third sentences shall apply mutatis mutandis. Should the legal dispute have already been transferred to
another court, this court shall deliver the writ of execution.

(2) Insofar as the summary proceedings for a payment order are not processed automatically, the writ of
execution may be set out on the payment order.

(3) The writ of execution shall include the costs of the proceedings incurred thus far. The claimant needs to
compute the costs only if the summary proceedings for a payment order are not processed automatically; in all
other cases the information required for automatic processing shall suffice.

(4) The writ of execution shall be served ex officio on the respondent under the claim unless the claimant has
applied that it be transmitted to him for service on the respondent in keeping with the principle of party initiative
in proceedings. In these cases, the writ of execution is transmitted to the claimant for him to perform service,
and the court registry shall not effect such service. Should the court responsible for the summary proceedings
for a payment order permit service to be effected by publication, the notification pursuant to section 186 (2)
second and third sentences shall be hung on the court’s bulletin board or published in the electronic information
system of the court designated in the payment order pursuant to section 692 (1) number 1.

(5) The instruction pursuant to section 232 shall be communicated to the respondent in writing together with the
writ of execution when the same is served on the respondent.
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Section 700
Protest against the writ of execution

(1) The writ of execution is equivalent to a default judgment declared provisionally enforceable.
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(2) The dispute is deemed to have become pending upon service of the payment order.

(3) Should a protest be filed, the court delivering the writ of execution shall transfer the legal dispute ex officio to
that court that has been designated in the payment order pursuant to section 692 (1) number 1, and where the
parties to the dispute concur in requesting the transfer to another court, it shall transfer the legal dispute to that
court. Section 696 (1) third to fifth sentences, subsections (2) and (5), section 697 subsections (1) and (4),
section 698 shall apply mutatis mutandis. Section 340 (3) shall not be applied.

(4) Upon receipt of the brief substantiating the claim, the ensuing procedure shall correspond to that pursued
upon receipt of an action. Once the brief substantiating the claim is received, the ensuing procedure shall be as
in the case of a statement of claim being received, unless the protest is overruled as being inadmissible.
Section 276 (1) first and third sentences and subsection (2) shall not be applied.

(5) Should the brief substantiating the claim not be received within the period set by the court registry, and
should the protest not be overruled as being inadmissible, the presiding judge shall schedule a hearing without
undue delay; section 697 (3), second sentence, shall apply mutatis mutandis.

(6) Pursuant to section 345, the protest may be overruled only if the prerequisites for a default judgment to be
handed down as set out in section 331 subsections (1) and (2) first clause of the sentence have been met;
insofar as these prerequisites have not been met, the writ of execution shall be repealed.
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Section 701
Payment order ceases to have effect

Where no opposition has been lodged, and where the claimant has not petitioned a writ of execution to be
issued within a period of six (6) months beginning on the day the payment order is served, the payment order
shall cease to be effective. The same shall apply to the case in which a petition for the writ of execution has
been filed in due time, but the petition has been dismissed.
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Section 702
Form of petitions and declarations

(1) In summary proceedings for a payment order, the petitions and declarations may be filed with the records
clerk of the court registry. Insofar as forms have been introduced, they shall be completed; the records clerk will
note that he has recorded the petition or the declaration, providing the name of the court and the date on which
he did so. If forms have not been introduced, it is not necessary to prepare a record of a petition for the
issuance of a payment order or of a writ of execution with the court responsible for the summary proceedings
for a payment order.

(2) The petition for issuance of a payment order or of a writ of execution is not communicated to the respondent
under the claim.
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Section 703
No proof of the power of attorney

It is not necessary to provide proof of a power of attorney having been granted in summary proceedings for a
payment order. Anyone filing a petition or a legal remedy as an attorney-in-fact is to assure the court that he
has been duly authorised.
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Section 703a
Summary proceedings for a payment order under a deed, a bill of exchange, or a cheque

(1) Should the petition by the claimant seek to obtain the issuance of a court order to pay debts under a deed, a
bill of exchange, or a cheque, the payment order is designated as a court order to pay debts under a deed, a
bill of exchange, or a cheque.

(2) The following special rules shall apply to summary proceedings for a payment order under a deed, a bill of
exchange, or a cheque:

1.  The designation as court order to pay debts under a deed, a bill of exchange or a cheque shall have the
effect of the dispute becoming pending, if an opposition is lodged in due time, in the proceedings on claims
arising from a deed, from a bill of exchange, or on claims asserted concerning the payment of a cheque;
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2.  The records or documents shall be designated in the petition for issuance of the payment order and in the
payment order; where the matter is to be transferred to the court hearing the dispute, the original versions or
copies of the records or documents must be enclosed with the brief substantiating the claim;

3.  In summary proceedings for a payment order, the question of whether or not the type of proceedings is an
available remedy is not to be reviewed;

4.  If the opposition is limited to the petition that the defendant be granted the right to exercise his rights, the
writ of execution is to be delivered subject to this reservation. The rule set out in section 600 shall apply mutatis
mutandis to the further procedure.
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Section 703b
Special regulations for automatic processing

(1) In the event of automatic processing systems being used, orders, rulings, execution copies, and court
certificates of enforceability will be furnished with the court seal; no signature is required.

(2) The Federal Minister of Justice is authorised to provide for the course of proceedings such provision being
subject to approval by the Bundesrat and being made by statutory instrument, insofar as this is required to
ensure uniform automatic processing of the summary proceedings for a payment order (progress schedule for
the proceedings).
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Section 703c
Forms; introduction of automatic processing

(1) The Federal Minister of Justice is authorised to introduce forms in the interests of simplifying the summary
proceedings for a payment order and in order to protect the party being laid claim to, such forms being subject
to approval by the Bundesrat and being made by statutory instrument. Different forms may be introduced for:

1.  Summary proceedings for a payment order performed by courts using automatic processing systems;

2.  Summary proceedings for a payment order performed by courts that do not use automatic processing
systems;

3.  Summary proceedings for a payment order in which the payment order is to be served abroad;

4.  Summary proceedings for a payment order in which the payment order is to be served in accordance with
Article 32 of the Supplementary Agreement amending the NATO Status of Forces Agreement of 3 August 1959
(published in the Federal Law Gazette (Bundesgesetzblatt, BGBl.) 1961 II page 1183, citation on page 1218).

(2) Insofar as forms have been introduced pursuant to subsection (1) for petitions and declarations filed by the
parties, the parties to the dispute must use them.

(3) The Land governments shall determine the point in time, by statutory instrument, at which the automatic
processing system for the summary proceedings for a payment order is to be introduced at any given local
court (Amtsgericht, AG); they may confer the authorisation upon the Land departments of justice by statutory
instrument.

table of contents

Section 703d
Rules where respondents have no general venue in Germany

(1) If the respondent has no general venue in Germany, the special rules set out hereinbelow shall apply.

(2) That local court (Amtsgericht, AG) shall have jurisdiction for the summary proceedings for a payment order
that would be the forum for the legal proceedings determining whether or not a claim is justified if the local
courts had unlimited competence ratione materiae in the proceedings before the court of first instance.
Section 689 (3) shall apply mutatis mutandis.
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Book 8
Compulsory enforcement
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Chapter 1
General regulations

table of contents

Section 704
Enforceable final judgments

Compulsory enforcement may be pursued based on final judgments that have become final and binding, or that
have been declared provisionally enforceable.

table of contents

Section 705
Formal legal validity

Judgments shall not attain legal validity prior to expiry of the period determined for the lodgment of the
admissible legal remedy or of the admissible protest. The legal validity shall be suspended in all cases in which
the legal remedy or the protest is lodged in due time.

table of contents

Section 706
Certificate as to a judgment having attained legal force and certificate as to the statutory period

(1) Certifications that judgments have become unappealable are to be issued by the registry of the court of first
instance based on the court records of the dispute and, for as long as the legal dispute is pending at a higher
level of jurisdiction, they are to be issued by the registry of the court of that instance.

(2) To the extent the issuance of the certification depends on no legal remedy having been lodged against the
judgment, the registry of the court of first instance shall procure, from the registry of the court having jurisdiction
for the legal remedy, a notice in text form (a readable statement that is permanently valid without a signature
having been applied) that until the expiry of the statutory period, no notice or brief regarding a legal remedy had
been lodged. The registry of the court hearing the appeal on points of law need not communicate that no
petition for leave to be granted to file an appeal on points of law pursuant to section 566 has been filed.
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Section 707
Temporary stay of compulsory enforcement

(1) If a petition is filed for the restoration of the status quo ante or for proceedings to be reopened, or if an
objection as provided for by section 321a is lodged, or if the legal dispute is continued following the
pronouncement of a judgment subject to a reservation of rights, the court may direct, upon corresponding
application being made, that compulsory enforcement be temporarily stayed, against or without provision of
security, or that it be pursued only against the provision of security, and that the enforcement measures are to
be revoked against provision of security. Compulsory enforcement may be discontinued without any security
being provided only if it is demonstrated to the satisfaction of the court that the debtor is unable to provide
security and that the enforcement would entail a disadvantage that it is impossible to compensate or remedy.

(2) The decision is delivered by a court order. The court order is incontestable.
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Section 708
Provisionally enforceable judgments delivered without security being provided

The following are to be declared provisionally enforceable without any provision of security:

1.  Judgments delivered based on an acknowledgment or a waiver;

2.  Default judgments and judgments handed down on the basis of the record as it stands against the party
failing to appear at the hearing pursuant to section 331a;

3.  Judgments by which the protest was overruled as inadmissible pursuant to section 341;

4.  Judgments delivered in proceedings on claims arising from a deed, or from a bill of exchange, or in
proceedings on claims asserted concerning the payment of a cheque;

5.  Judgments declaring that a judgment subject to a reservation of rights delivered in proceedings on claims
arising from a deed, from a bill of exchange or on claims asserted concerning the payment of a cheque is
upheld by way of cancelling the reservation;
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6.  Judgments refusing to issue seizures or injunctions, or judgments repealing them;

7.  Judgments delivered in disputes between the lessor and the lessee or sublessee of residential or other
spaces, or between the lessee and the sublessee of such spaces regarding permission to use the spaces, the
use or vacation of same, the continuation of the lease relationship for residential spaces based on sections 574
to 574b of the Civil Code (Bürgerliches Gesetzbuch, BGB) as well as regarding the retention of objects
introduced into the leased spaces by the lessee or sublessee;

8.  Judgments meting out an obligation to pay maintenance, annuities for the deprivation of a maintenance
claim or annuities for injuries to limb or health, insofar as the obligation refers to the period following the time at
which an action was brought in the courts and the last quarter preceding that time;

9.  Judgments pursuant to sections 861 and 862 of the Civil Code (Bürgerliches Gesetzbuch, BGB) for the
restoration of possession or for the removal or cessation of an interference with possession;

10.  Appellate judgments in disputes under property law. Where leave to appeal is denied by a judgment or
court order pursuant to section 522 (2), this is to mandate that the judgment is provisionally enforceable without
any provision of security;

11.  Other judgments in disputes under property law if the matter on which the sentence is handed down is not
in excess of 1,250 euros, or if only the decision as to costs is enforceable and enables enforcement in the
amount of not more than 1,500 euros.

table of contents

Section 709
Provisionally enforceable judgments delivered against security

Other judgments are to be declared provisionally enforceable against provision of security, the amount of which
is to be determined. Insofar as a monetary claim is to be enforced, it shall be deemed compliant with the
present rule if the amount of the security is specified in a determined ratio to the amount to be enforced in the
particular case. Where a judgment upholding a default judgment is concerned, it is to stipulate that enforcement
efforts under the default judgment may be continued only against provision of security.
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Section 710
Exceptions from the provision of security by the creditor

Should the creditor be unable to provide the security pursuant to section 709, or only with great difficulty, the
judgment is to be declared provisionally enforceable, upon corresponding application being made, also without
any security being provided in those cases in which the suspension of enforcement would entail a disadvantage
for the creditor that it is difficult to compensate or to assess, or in which it would entail a disadvantage that
would be inequitable for the creditor for any other reason, in particular because he urgently needs the provision
of the security for his subsistence or his economic activities.

table of contents

Section 711
Authorisation to avert enforcement

In the cases provided for by section 708 numbers 4 to 11, the court is to determine that the debtor may avert
the enforcement by providing security or by lodgment, unless the creditor provides security prior to
enforcement. Section 709 second sentence shall apply mutatis mutandis, but shall apply for the debtor subject
to the proviso that the security shall be provided in a certain proportion to the amount to be enforced under the
ruling. Section 710 shall apply to the creditor mutatis mutandis.

table of contents

Section 712
Petition for protection filed by the debtor

(1) Insofar as the enforcement would entail a disadvantage for the debtor that it is impossible to compensate or
remedy, the court is to allow him, upon a corresponding petition being filed, to avert enforcement by providing
security or by lodgment, without taking account of any security that the creditor may have provided; section 709
second sentence shall apply mutatis mutandis to the cases set out in section 709 first sentence. Where the
debtor is not able to do so, the judgment shall not be declared provisionally enforceable, or its enforcement is to
be limited to the measures designated in section 720a subsections (1) and (2).

(2) The petition filed by the debtor shall not be complied with if an overriding interest of the creditor contravenes
this. In the cases provided for by section 708, the court may direct that the judgment shall be provisionally
enforceable only against provision of security.
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Section 713
Non-issuance of orders serving the protection of debtors

The orders admissible under sections 711 and 712 in favour of the debtor shall not be issued if there is no
doubt that the prerequisites under which a legal remedy might be lodged against judgment are not met.
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Section 714
Petitions regarding the preliminary enforceability of the judgment

(1) Petitions pursuant to sections 710, 711 third sentence, and section 712 are to be filed prior to the close of
the hearing subsequent to which the judgment is delivered.

(2) The factual prerequisites are to be demonstrated to the satisfaction of the court.

table of contents

Section 715
Return of the security

(1) The court that has directed the creditor to provide security, or permitted the provision of security, shall direct
the return of such security, upon a corresponding petition being filed, if a certification as to the legal validity of
the judgment declared provisionally enforceable is presented. Where the security has been provided in the form
of a bond, the court shall order the bond to expire.

(2) Section 109 (3) shall apply mutatis mutandis.
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Section 716
Amendment of the ruling

Should no decision have been delivered regarding a judgment’s provisional enforceability, the stipulations of
section 321 are to be applied to any amendment of the judgment.

table of contents

Section 717
Effects of a judgment reversing or modifying the original judgment

(1) Upon a judgment being pronounced that reverses or modifies the decision in the main action, or the
declaration of enforceability, the judgment shall cease to be provisionally enforceable to the extent to which it is
reversed or modified.

(2) If a judgment declared provisionally enforceable is reversed or modified, the plaintiff shall be obligated to
compensate the defendant for the damages he has suffered by the judgment being enforced, or by the
payments he had to make, or any other actions he had to take in order to avert enforcement. The defendant
may assert the claim to compensation of damages in the pending legal dispute; once this claim is asserted and
filed, it is to be deemed as having become pending at the time at which the payment was made or other action
was taken.

(3) The stipulations of subsection (2) are not to be applied to the appellate judgments designated in section 708
number 10, to the exception of default judgments. Insofar as such a judgment is reversed or modified, the
plaintiff is to be sentenced, upon a corresponding petition having been filed by the defendant, to reimburse the
latter for the payments made or other actions taken on the basis of that prior judgment. The obligation of the
plaintiff to so reimburse the defendant is determined by the rules as to the surrender of the result of any unjust
enrichment. Once the petition has been filed, the claim to reimbursement is to be deemed as having become
pending at the time at which the payment was made or other action was taken; even where the petition is not
filed, the effects tied to the pendency of the matter pursuant to the stipulations under civil law shall occur with
the payment being made or other action being taken.

table of contents

Section 718
Preliminary decision as to provisional enforceability

(1) Upon corresponding application being made, preliminary oral argument is to be submitted in the appellate
instance on fact and law regarding the provisional enforceability, and a decision is to be delivered.
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(2) The decision delivered as to the provisional enforceability by the appellate instance on fact and law is
incontestable.
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Section 719
Provisional termination in the case of appellate remedies and protests having been filed

(1) Insofar as a judgment declared provisionally enforceable is protested against or appealed, the stipulations
of section 707 shall apply mutatis mutandis. Compulsory enforcement under a default judgment may be
terminated only against provision of security unless the default judgment was handed down in a manner not in
keeping with the law, or the party failing to comply with procedural rules demonstrates to the satisfaction of the
court that it failed to comply with procedural rules through no fault of its own.

(2) If an appeal on points of law is lodged against a judgment declared provisionally enforceable, the court
hearing the appeal on points of law shall direct, upon corresponding application being made, that compulsory
enforcement is to be temporarily stayed should the enforcement entail a disadvantage that it is impossible to
compensate or remedy, unless overriding interests of the creditor should contravene this decision. The parties
are to demonstrate to the satisfaction of the court that the factual prerequisites are given.

(3) The decision is delivered by court order.
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Section 720
Lodgment in the event enforcement is averted

Where a debtor may avert enforcement by the provision of security or by lodgment pursuant to section 711 first
sentence, section 712 (1), first sentence, the lodgment shall comprise attached cash or the proceeds from
attached objects.

table of contents

Section 720a
Precautionary attachment

(1) The creditor may pursue compulsory enforcement under a judgment that is provisionally enforceable
against security having been provided and by which the debtor was sentenced to pay cash, without providing
security insofar as:

a)  Movable property is attached;

b)  A debt-securing mortgage or maritime mortgage is entered regarding the immovable property by way of
compulsory enforcement.

The creditor may satisfy its claim from the asset so encumbered only upon having provided the security.

(2) Section 930 subsections (2) and (3) shall apply mutatis mutandis to compulsory enforcement against the
movable property.

(3) The debtor has the authority to avert compulsory enforcement pursuant to subsection (1) by providing
security in the amount of the principal claim for which the creditor may enforce his claim, unless the creditor has
previously provided the security demanded of him.

table of contents

Section 721
Time limit for the vacation of premises

(1) If a decision is delivered as to residential premises having to be vacated, the court may grant a period to the
debtor for so clearing them, ex officio or upon a corresponding petition being filed, that is reasonable under the
circumstances. The petition is to be filed prior to the close of the hearing upon which the judgment is handed
down. Should the petition have been overlooked in the decision, section 321 shall apply; until the decision is
delivered, the court may temporarily stay compulsory enforcement for the claim to vacation of premises upon
corresponding application being made.

(2) Where a decision is delivered as to premises having to be vacated in future and no time limit for such
vacation has yet been stipulated, the debtor may be granted a period for clearing the premises that is
reasonable under the circumstances, provided that he files the corresponding petition at least two (2) weeks
prior to the date on which, according to the judgment, the premises are to be vacated. Sections 233 to 238 shall
apply mutatis mutandis.
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(3) Upon corresponding application being made, the time limit for vacating the premises may be extended or
shortened. The petition for an extension of the period is to be filed at the latest two (2) weeks prior to the expiry
of the time limit set for the vacation of the premises. Sections 233 to 238 shall apply mutatis mutandis.

(4) The court of first instance shall rule on petitions filed pursuant to subsections (2) or (3); as long as the
matter is pending before the appellate instance on fact and law, the court of appeal is to so rule. The decision is
delivered by a court order. Prior to the decision being taken, the opponent is to be heard. The court is
authorised to deliver the orders designated in section 732 (2).

(5) The period set for the vacation of premises may not amount to longer than one (1) year in total. This period
of one (1) year shall be calculated from the date on which the judgment attains legal validity or, in cases in
which the premises are to be vacated at a later date pursuant to a judgment for future vacation, from that date
onwards.

(6) A complaint subject to a time limit may be filed:

1.  Against judgments deciding on the vacation of residential premises where the appellate remedies are
directed solely against the refusal to grant a period for so vacating them, against the granting of such period, or
against the determination of its extent;

2.  Against orders on petitions filed under subsections (2) or (3).

(7) Subsections (1) to (6) shall not apply to tenancy relationships for residential premises in the sense as
defined by section 549 (2) number 3, nor shall they apply to the cases provided for by section 575 of the Civil
Code (Bürgerliches Gesetzbuch, BGB). If a tenancy relationship in the sense as defined by section 575 of the
Civil Code is terminated without prior notice, the period for vacating the premises may be granted at the longest
until the time contractually agreed as the end of the tenancy relationship.
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Section 722
Enforceability of foreign judgments

(1) Compulsory enforcement may be pursued under the judgment of a foreign court if such compulsory
enforcement is ruled admissible by a judgment for enforcement.

(2) That local court (Amtsgericht, AG) or regional court (Landgericht, LG) shall be competent for entering the
judgment on the complaint filed for such judgment with which the debtor has his general venue, and in all other
cases, that local court or regional court shall be competent with which a complaint may be filed against the
debtor pursuant to section 23.

table of contents

Section 723
Judgment for enforcement

(1) The judgment for enforcement is to be delivered without a review being performed of the decision’s legality.

(2) The judgment for enforcement is to be delivered only once the judgment handed down by the foreign court
has attained legal validity pursuant to the laws applicable to that court. The judgment for enforcement is not to
be delivered if the recognition of the judgment is ruled out pursuant to section 328.

table of contents

Section 724
Enforceable execution copy

(1) Compulsory enforcement will be pursued based on an execution copy of the judgment furnished with the
court certificate of enforceability (enforceable execution copy).

(2) The enforceable execution copy is issued by the records clerk of the registry of the court of first instance
and, should the legal dispute be pending with a court of higher instance, by the records clerk of that court’s
registry.

table of contents

Section 725
Court certificate of enforceability

The court certificate of enforceability:

“The above execution copy is issued to (designation of the party) for the purposes of compulsory enforcement “
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is to be added to the execution copy of the judgment at its end, it is to be signed by the records clerk of the
court registry, and is to be furnished with the court seal.
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Section 726
Enforceable execution copies where payments or other actions are subject to conditions

(1) In cases in which the enforcement of judgments depends, by their content, on the occurrence of other facts
than the provision of security as incumbent on the creditor, which facts are to be proven by the creditor, an
enforceable execution copy may be issued only if such proof is established by public records or documents, or
records or documents that have been publicly certified.

(2) Insofar as the enforcement of judgments depends on payments to be concurrently made to the debtor by
the creditor, or on other actions to be taken by same, proof of the debtor having been satisfied, or of his
defaulting on his acceptance of performance, shall be required only if the performance incumbent on the debtor
consists of his making a declaration of intent.
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Section 727
Enforceable execution copies for and against successors in title

(1) An enforceable execution copy may be issued to the successor in title of the creditor designated in the
judgment as well as against that successor in title of the debtor designated in the judgment, and against that
possessor of the object that is the subject matter of the legal dispute, against whom the judgment has taken
effect pursuant to section 325, provided that the legal succession or the circumstances of possession are
known to the court or are proven by public records or documents, or records or documents that have been
publicly certified.

(2) If the legal succession or the circumstances of possession are known to the court, this is to be mentioned in
the court certificate of enforceability.
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Section 728
Enforceable execution copies for reversionary heirs or executors

(1) Where a judgment has been delivered to the provisional heir that, pursuant to section 326, takes effect
against the reversionary heir, the stipulations of section 727 shall apply mutatis mutandis to the issuance of an
enforceable execution copy for and against the reversionary heir.

(2) If a judgment has been delivered to the executor that takes effect against the heir pursuant to section 327,
the same shall apply to the issuance of an enforceable execution copy for and against the heir. An enforceable
execution copy may be issued against the heir also in those cases in which the executor is still administering
the estate.
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Section 729
Enforceable execution copies against parties taking over the property of another person and against

parties acquiring firms

(1) Where a person has taken over the property of another person by way of a contract with the latter, and after
the culpability of that other party has been determined in a final and binding judgment, the stipulations of
section 727 shall apply mutatis mutandis to the issuance of an enforceable execution copy of the judgment
against the party so taking over property or acquiring a firm.

(2) The same shall apply to the issuance of an enforceable execution copy against that person who continues a
commercial enterprise acquired while both parties are alive (inter vivos), operating it under the same name,
with a view to the liabilities for which that person is liable pursuant to section 25 (1), first sentence,
subsection (2) of the Commercial Code (Handelsgesetzbuch), provided such liabilities have been established in
a final and binding judgment against the earlier proprietor prior to the acquisition of the business.
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Section 730
Hearing the debtor

In the cases provided for by section 726 (1) and sections 727 to 729, the debtor may be heard prior to the
issuance of the enforceable execution copy.
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Section 731
Action brought for issuance of the court certificate of enforceability

Should it not be possible to provide proof in the manner required by section 726 (1) and sections 727 to 729 by
public records or documents, or records or documents that have been publicly certified, the creditor is to file an
action based on the judgment stipulating the issuance of a court certificate of enforceability with the court of first
instance hearing the case.
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Section 732
Reminder serving as a legal remedy against the issuance of the court certificate of enforceability

(1) The court the registry of which has issued the certificate of enforceability shall decide on objections filed by
the debtor concerning the admissibility of the court certificate of enforceability. The decision is delivered by a
court order.

(2) Prior to delivering the decision, the court may issue an interim order; in particular, the court may direct that
compulsory enforcement is to be temporarily stayed, against provision of security or without provision of
security, or that it is to be continued only against the provision of security.

table of contents

Section 733
Additional enforceable execution copies

(1) Prior to an additional enforceable execution copy being issued, the debtor may be heard unless the
execution copy first issued is returned.

(2) The court registry is to notify the opponent of the fact that an additional execution copy has been issued.

(3) The additional execution copy is to be expressly designated as such.
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Section 734
Note recorded on the original of the judgment regarding the issuance of an execution copy

Prior to physical delivery of an enforceable execution copy, it is to be noted on the original of the judgment for
which party the execution copy was issued, and at what time this was done. Where the court records of the
dispute are kept as electronic documents, this note is to be recorded in a separate electronic document. The
document is to be joined to the judgment such that it cannot be separated.
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Section 735
Compulsory enforcement against an association having no legal capacity

In order to pursue compulsory enforcement against the assets of an association having no legal capacity, the
delivery of a judgment against this association shall be deemed compliant with this rule.
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Section 736
Compulsory enforcement against a partnership under the Civil Code

The delivery of a judgment against all partners of a partnership established pursuant to section 705 of the Civil
Code (Bürgerliches Gesetzbuch, BGB) is required in order to pursue compulsory enforcement against the
assets of such partnership.
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Section 737
Compulsory enforcement in the cases of usufruct rights concerning assets or inheritance

(1) If assets are subject to usufruct rights, compulsory enforcement against the objects that are subject to the
usufruct rights for liabilities incurred prior to the usufruct’s establishment by the party having established the
usufruct shall be admissible if the party establishing the usufruct right has been sentenced to perform under
compulsory enforcement and if the beneficiary of the usufruct has been sentenced to tolerate it.
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(2) The same shall apply, in cases in which usufruct has been established for an inheritance, to the liabilities of
the estate.
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Section 738
Enforceable execution copy issued against the beneficiaries of usufruct

(1) Where the usufruct of assets was established following the final and binding determination of the debts of
the party establishing such usufruct, the stipulations of sections 727, 730 to 732 shall apply mutatis mutandis to
the issuance of an enforceable execution copy of the judgment against the beneficiary of the usufruct that has
been delivered with a view to the objects subject to the usufruct right.

(2) The same shall apply, if usufruct has been established for an inheritance, to the issuance of an enforceable
execution copy of the judgment promulgated against the testator.
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Section 739
Presumption of custody and control in the case of compulsory enforcement against spouses and

partners in a civil union

(1) Insofar as it is presumed, to the benefit of the creditor of the spouse in a marriage pursuant to section 1362
of the Civil Code (Bürgerliches Gesetzbuch, BGB), that the debtor is the owner of movable objects, then solely
the debtor shall be deemed to be, in the context of implementing the compulsory enforcement, the person
having custody and control of those objects and their possessor, notwithstanding any rights of third parties.

(2) Subsection (1) shall apply mutatis mutandis to the presumption provided for by section 8 (1) of the Act on
Civil Unions (Lebenspartnerschaftsgesetz, LPartG) to the benefit of the creditor of one of the partners in a civil
union.
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Section 740
Compulsory enforcement with respect to the common marital property of both spouses

(1) If a marriage is subject to the regime of common marital property and one of the spouses manages the
common marital property alone, a judgment delivered against that spouse shall be required, and deemed
compliant with the present rule, for pursuing compulsory enforcement against the common marital property of
both spouses.

(2) If the spouses are jointly managing their common marital property, compulsory enforcement against the
common marital property of both spouses shall be admissible only if both spouses have been sentenced to
make payments or to take other actions.
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Section 741
Compulsory enforcement against the common marital property of both spouses where there is a

business

If a marriage is subject to the regime of common marital property and one of the spouses who is not managing
the common marital property, or not managing it alone, is doing business as a sole trader, a judgment delivered
against that spouse shall be deemed compliant with the present rule for pursuing compulsory enforcement
against the common marital property of both spouses, unless, at the time at which the matter became pending,
the protest filed by the other spouse against the operation of the business, or a revocation of the spouse’s
consent to the business, had been entered in the Matrimonial Property Register (Güterrechtsregister).
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Section 742
Enforceable execution copy in the case of marriages becoming subject to the regime of common

marital property only in the course of the legal dispute

If the marriage has become subject to the regime of common marital property only after a legal dispute has
become pending that is being pursued by one of the spouses, or against one of the spouses, and where that
spouse does not manage the common marital property, or does not manage it alone, the stipulations of
sections 727, 730 to 732 shall apply mutatis mutandis to the issuance of an execution copy of the judgment that
is enforceable with a view to the common marital property for or against the other spouse.
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Section 743
Terminated regime of common marital property

Once the regime of common marital property has been terminated, compulsory enforcement against the
common marital property of both spouses shall be admissible prior to the distribution of the property if both
spouses have been sentenced to making the payment or taking any other action, or if one spouse has been so
sentenced and the other spouse has been sentenced to tolerate compulsory enforcement.
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Section 744
Enforceable execution copy where the regime of common marital property has been terminated

If the regime of common marital property has been terminated following the termination of a legal dispute
involving the spouse who is managing the common marital property alone, the stipulations of sections 727, 730
to 732 shall apply mutatis mutandis to the issuance of an execution copy of the judgment that is enforceable
against the other spouse with a view to the common marital property.
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Section 744a
Compulsory enforcement in the case of a community of property and assets

If a marriage is subject to the regime of a community of property and assets, pursuant to Article 234
section 4 (2) of the Introductory Law for the Civil Code (Einführungsgesetz zum Bürgerlichen Gesetzbuch,
EGBGB), then sections 740 to 744, 774 and 860 shall apply mutatis mutandis to compulsory enforcement
against the objects forming part of the community of property and assets.
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Section 745
Compulsory enforcement in the case of the regime of common marital property continuing in force

(1) Where there is a continuing regime of common marital property, a judgment delivered against the surviving
spouse shall be required, and deemed compliant with the present rule, in order to pursue compulsory
enforcement against the common marital property of both spouses.

(2) Following the end of the continuing regime of common marital property, the stipulations of sections 743
and 744 shall apply subject to the proviso that the stead of the spouse managing the common marital property
alone shall be taken by the surviving spouse, and that the stead of the other spouse shall be taken by the
descendants entitled to a share of the marital property.
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Section 746
(repealed)
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Section 747
Compulsory enforcement against an estate that has not been partitioned

In cases in which several parties are heirs of an estate, compulsory enforcement against an estate will require
a judgment to be delivered against all heirs until the estate is partitioned.
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Section 748
Compulsory enforcement where an executor has been appointed

(1) Insofar as an estate is subject to administration by an executor, a judgment delivered against the executor
shall be required, and deemed compliant with the present rule, in order to pursue compulsory enforcement
against the estate.

(2) Should the executor be only entitled to administer individual items constituting the estate, compulsory
enforcement against these items shall be admissible only where the heir is sentenced to make payment or to
take other action and where the executor is sentenced to tolerate compulsory enforcement.

(3) In the case provided for by subsection (1) as well as in the case provided for by subsection (2), a judgment
delivered both against the heir and against the executor is required in order to pursue compulsory enforcement
against a claim on a compulsory portion of the inheritance.
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Section 749
Enforceable execution copies for and against executors

The stipulations of sections 727, 730 to 732 shall apply mutatis mutandis to the issuance of an enforceable
execution copy for or against the executor of a judgment delivered for or against the testator. Based on such an
execution copy, compulsory enforcement shall be admissible only with regard to the items constituting the
estate subject to administration by the executor.
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Section 750
Prerequisites for compulsory enforcement

(1) Compulsory enforcement may be commenced only if the persons for and against whom it is to be performed
have been designated by name in the judgment or in the court certificate of enforceability attached to it, and if
the judgment has already been served or is served concurrently. Service by the creditor shall be deemed
compliant with the present rule; in such event, the execution copy of the judgment need not set out the facts
and circumstances on which the ruling is based, nor need it set out its reasons.

(2) Where the enforcement concerns a judgment the enforceable execution copy of which was issued pursuant
to section 726 (1), or where a judgment that is legally effective for or against one of the persons designated
therein in accordance with sections 727 to 729, 738, 742, 744, section 745 (2) and section 749 is to be
enforced for or against one of these persons, the court certificate of enforceability must also have been served
along with the judgment to be enforced prior to the commencement of compulsory enforcement, or must be
served concurrently with the commencement of compulsory enforcement, and where the court certificate of
enforceability has been issued based on public records or documents, or based on records or documents that
have been publicly certified, a copy of such records of documents is likewise to be served.

(3) A compulsory enforcement pursuant to section 720a may be commenced only if the judgment and the court
certificate of enforceability have been served at least two (2) weeks earlier.
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Section 751
Conditions for the commencement of enforcement

(1) Should the assertion of the claim be dependent on the occurrence of a calendar date, compulsory
enforcement may not be commenced prior to midnight of that day of the calendar.

(2) Should the enforcement depend on the provision of security incumbent on the creditor, compulsory
enforcement may only be commenced or continued if the provision of security has been proven by a public
record or document, or a record or document that has been publicly certified, and if a copy of such record or
document has already been served or is served concurrently.
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Section 752
Provision of security in the event of partial enforcement

Where the creditor pursues compulsory enforcement in the cases as described in section 751 (2) only for a
partial amount, the amount of the security to be provided shall be in proportion to the ratio between the partial
amount and the total amount. If the debtor may avert the enforcement, in the cases provided for by section 709,
pursuant to section 712 subsection (1), first sentence, the first sentence shall apply to him mutatis mutandis.
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Section 753
Enforcement by court-appointed enforcement officers

(1) Unless the compulsory enforcement is assigned to the courts, it will be implemented by court-appointed
enforcement officers who are to effect it on behalf of the creditor.

(2) The creditor may avail himself of the assistance of the court registry in charging an officer with the task of
compulsory enforcement. The court-appointed enforcement officer charged with the task by the court registry
shall be deemed to have been charged by the creditor.

(3) The Federal Ministry of Justice is authorised to introduce forms, use of which shall be mandatory, for
charging the court-appointed enforcement officer with his task as provided for by subsection (2), such forms
being subject to approval by the Bundesrat and being made by statutory instrument. Special forms may be
provided for instances in which instructions are submitted electronically.
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Section 754
Enforcement instructions and enforceable execution copy

(1) The court-appointed enforcement officer is authorised by the enforcement instructions, and by the
enforceable execution copy being physically handed over to him, to accept performance by the debtor, to issue
receipts in this regard, and to enter into payment agreements with effect for the creditor, subject to the
stipulations set out in Section 802b.

(2) The court-appointed enforcement officer is authorised, by his possession of the enforceable execution copy,
to effect compulsory enforcement and to take the actions designated in subsection (1) vis-à-vis the debtor and
third parties. Where the instructions to the enforcement officer were deficient or where they were issued with
restrictions, this fact may not be asserted by the creditor vis-à-vis such persons.
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Section 755
Determining the debtor’s place of abode

(1) Where the debtor’s place of residence or his usual place of abode is not known, the court-appointed
enforcement officer is permitted to determine the debtor’s place of abode, based on the enforcement
instructions and due to his having been physically handed over the enforceable execution copy, by obtaining
the current addresses along with information on the debtor’s main residence and secondary residence from the
registration authority.

(2) Should it not be possible to determine the debtor’s place of abode pursuant to subsection (1), the court-
appointed enforcement officer is permitted to take the following actions:

1.  To initially obtain from the Central Register of Foreigners information on the foreigners authority keeping the
files on the debtor, along with information on the debtor’s having moved to or from a location, and subsequently
to obtain the debtor’s place of abode from the foreigners authority keeping the files on the debtor identified by
the inquiry made with the Central Register of Foreigners,

2.  To obtain from the statutory pension insurance funds the address of the debtor as currently filed there, as
well as his current or future place of abode,

3.  To obtain from the Federal Motor Transport Authority (Kraftfahrt-Bundesamt) the vehicle keeper information
pursuant to section 33 (1), first sentence, no. 2 of the Road Traffic Act (Strassenverkehrsgesetz, StVG).

Where the debtor is a citizen of the Union, the court-appointed enforcement officer may collect the data
pursuant to number 1 of the first sentence only if he has at hand factual indications giving rise to the
assumption that it will be determined that the debtor has no rights under the principle of freedom of movement,
or has lost such rights. The transmission to the enforcement officer of the data obtained pursuant to number 1
of the first sentence is ruled out if the debtor is a citizen of the Union regarding whom it has not been
determined that he has no rights under the principle of freedom of movement, or that he has lost such rights.
The enforcement officer is permitted to collect the data pursuant to nos. 2 and 3 of the first sentence only if the
claims to be enforced amount to at least 500 euros; the enforcement costs and ancillary claims shall be
included in the calculation only if they alone are the subject matter of the enforcement instructions.
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Section 756
Compulsory enforcement where performance is to be made concurrently

(1) If the enforcement depends on concurrent performance by the creditor to the debtor, the court-appointed
enforcement officer may not commence compulsory enforcement prior to having offered the debtor the
performance to which the latter is entitled, doing so in a manner establishing default of acceptance, unless
proof is submitted by public records or documents that the debtor has been satisfied or is defaulting on his
acceptance, or by records or documents that have been publicly certified, and a copy of such records or
documents has already been served, or is served concurrently.

(2) The court-appointed enforcement officer may commence compulsory enforcement if the debtor declares,
upon the court-appointed enforcement officer having orally offered the payment or other action, that he will not
accept such payment or other action.
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Section 757
Physical submission of the legal title and receipt note
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(1) Following receipt of the payment or following other action he has taken, the court-appointed enforcement
officer is to surrender to the debtor the enforceable execution copy in addition to a receipt note; should
performance be made only partially, he is to note this on the enforceable execution copy and is to issue a
receipt note to the debtor.

(2) The right of the debtor to retroactively demand that the creditor himself issue a receipt note is not affected
by the present rules.
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Section 758
Searches; use of force

(1) The court-appointed enforcement officer is authorised to search the debtor’s residence and any means of
storage insofar as the purpose of the enforcement so requires.

(2) He is authorised to have any locked house doors opened, as well as doors to rooms and means of storage
that may be locked.

(3) Should the court-appointed enforcement officer encounter resistance, he shall have authority to use force
and may for this purpose ask the police for support.
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Section 758a
Search warrant issued by a judge; enforcement at an inopportune time

(1) The debtor’s residence may be searched without his consent only on the basis of a search warrant issued
by a judge with the local court (Amtsgericht, AG) in the jurisdiction of which the search is to be performed. This
shall not apply where procuring the warrant would jeopardise the success of the search.

(2) Subsection (1) shall not apply to the enforcement of a legal document ordering the vacation or surrender of
premises, nor shall it be applied to the enforcement of a warrant for arrest pursuant to section 802g.

(3) Where the debtor consents to the search, or where a warrant pursuant to subsection (1), first sentence, has
been issued, or where this can be dispensed with pursuant to subsection (1), second sentence, persons
sharing in the custody of the debtor’s residence are to tolerate the search. Any inequitable hardship for persons
sharing in the custody and control of his property is to be avoided.

(4) The court-appointed enforcement officer shall not take an enforcement action during the night-time and on
Sundays and holidays if this would entail an inequitable hardship for the debtor and the persons sharing in the
custody and control of his property, or if the expected results are not congruent with the scope of the intrusion;
in residences, the court-appointed enforcement officer shall take an enforcement action only on the basis of a
special order issued by a judge at the local court (Amtsgericht, AG). The night-time hours are defined as the
time from 21:00 hours to 6:00 hours.

(5) At the time compulsory enforcement is implemented, the order pursuant to subsection (1) is to be shown.

(6) The Federal Ministry of Justice is authorised to introduce forms for the petition for an issuance of a search
warrant by a judge as provided for by subsection (1), such forms being subject to approval by the Bundesrat
and being made by statutory instrument. To the extent forms have been introduced in accordance with the first
sentence, the claimant must use them. Different types of forms may be introduced for proceedings before
courts that process these matters electronically, and for proceedings before courts that do not process these
matters electronically.
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Section 759
Involvement of witnesses

In cases in which an enforcement action is resisted, or in which neither the debtor nor an adult family member,
a person employed by the family or an adult permanent cohabitant is present when the enforcement action is to
be taken in the debtor’s residence, the court-appointed enforcement officer is to involve as witnesses two (2)
adult persons, or a municipal official, or a police officer.
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Section 760
Inspection of files; copies of files

Each person involved in the enforcement proceedings is to be allowed to inspect the files of the court-appointed
enforcement officer upon a corresponding request being made, and copies of individual documents in the file
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are to be issued to that person. If the court-appointed enforcement officer keeps his files as electronic records,
inspection of the files shall be enabled by providing hard-copy printouts, by transmitting electronic documents,
or by displaying them on a screen; this also applies to the files electronically stored pursuant to section 885a
(2), second sentence.
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Section 761
(repealed)
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Section 762
Record of the hearing regarding enforcement measures

(1) The court-appointed enforcement officer is to prepare a record of each enforcement action he has taken.

(2) The record must include:

1.  The place and date of the enforcement action;

2.  The subject matter of the enforcement action, briefly outlining the essential course of the enforcement and
actions taken therein;

3.  The names of the persons with whom he has had dealings;

4.  The signature of these persons and the note that the document was signed after having been read out loud
to them, or after having been submitted to them for their review, and after having been approved;

5.  The signature of the court-appointed enforcement officer.

(3) Should it not have been possible to conform to one of the requirements designated in number 4, the
reasons therefor are to be provided.
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Section 763
Notices and communications

(1) The notices and other communications forming part of the enforcement measures are to be made orally by
the court-appointed enforcement officer and shall be included fully in the record.

(2) Where this cannot be done orally, the court-appointed enforcement officer is to serve a copy of the record or
is to mail it. The record must set out the note that this rule has been complied with. No service may be made by
publication.
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Section 764
Court responsible for execution

(1) Ordering enforcement measures as assigned to the courts, and the assistance with such measures, is the
responsibility of the local courts (Amtsgericht, AG) as the courts responsible for execution.

(2) Unless another local court is designated by law, that local court shall be responsible for execution in the
district of which the enforcement proceedings are to be performed or have been performed.

(3) The decisions of the execution court are issued by a court order.
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Section 765
Orders issued by the execution court where performance is to be made concurrently

If the enforcement depends on concurrent performance by the creditor to the debtor, the court responsible for
execution may only direct enforcement activities if:

1.  Proof is provided, by submitting public records or documents, or records or documents that have been
publicly certified, and a copy of such records or documents has already been served, that the debtor has been
satisfied or is defaulting on acceptance; no service need be made if the court-appointed enforcement officer
had already commenced compulsory enforcement pursuant to section 756 (1) and such proof is provided by
the record prepared by the court-appointed enforcement officer; or
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2.  The court-appointed enforcement officer has effected an enforcement measure pursuant to section 756 (2)
and this is proven by the record prepared by the court-appointed enforcement officer.
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Section 765a
Protection from execution

(1) Upon a corresponding petition being filed by the debtor, the court responsible for execution may reverse a
measure of compulsory enforcement in its entirety or in part, may prohibit it, or may temporarily stay such
measure if, upon comprehensively assessing the creditor’s justified interest in protection, the court finds that
the measure entails a hardship that due to very special circumstances is immoral (contra bonos mores). The
execution court is authorised to deliver the orders designated in section 732 (2). Should the measure concern
an animal, the execution court is to consider, in weighing the matter, the responsibility that the person has for
the animal.

(2) The court-appointed enforcement officer may delay a measure serving to obtain the surrender of objects
until the court responsible for execution delivers a decision, but may not so delay it for longer than one (1)
week, if the prerequisites set out in subsection (1), first sentence, are demonstrated to his satisfaction and if it
was not possible for the debtor to refer the matter to the execution court.

(3) In matters pertaining to the vacation of premises, the petition pursuant to subsection (1) is to be filed at the
latest within two (2) weeks prior to the date set for the vacation of the premises, unless the grounds on which
the petition is based came about only after this time or the debtor was prevented from filing the petition in due
time through no fault of his own.

(4) The execution court shall reverse its order, upon a corresponding petition being filed, or shall modify it, if this
is mandated with a view to the change of the overall factual situation.

(5) Enforcement activities may be abrogated in the cases provided for by subsection (1), first sentence, and
subsection (4) only once the order has become final and binding.
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Section 766
Reminder serving as a legal remedy against the nature and manner of compulsory enforcement

(1) The court responsible for execution shall rule on petitions, objections, and reminders concerning the nature
and manner of compulsory enforcement or the manner of proceeding to be observed by the court-appointed
officer in the course of compulsory enforcement. The execution court is authorised to deliver the orders
designated in section 732 (2).

(2) The court responsible for execution shall also be entitled to hand down the decision should a court-
appointed enforcement officer refuse to assume the enforcement instructions or to perform an enforcement
action in accordance with the instructions, or if reminders are lodged for the costs charged by the court
appointed enforcement officer.
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Section 767
Action raising an objection to the claim being enforced

(1) Debtors are to assert objections that concern the claim itself as established by the judgment by filing a
corresponding action with the court of first instance hearing the case.

(2) Such objections by way of an action may admissibly be asserted only insofar as the grounds on which they
are based arose only after the close of the hearing that was the last opportunity, pursuant to the stipulations of
the present Code, for objections to be asserted, and thus can no longer be asserted by entering a protest.

(3) In the action that he is to file, the debtor must assert all objections that he was able to assert at the time at
which he filed the action.

table of contents

Section 768
Action brought against a court certificate of enforceability

The stipulations of section 767 subsections (1) and (3) shall apply mutatis mutandis if, in the cases provided for
by section 726 (1), sections 727 to 729, 738, 742, 744, section 745 (2) and section 749, the debtor disputes
that the prerequisite for the issuance of the court certificate of enforceability has in fact been met, as had been
assumed to be proven at the time such court certificate was issued, and shall so apply notwithstanding the
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authority of the debtor in such cases to file objections against the admissibility of the court certificate of
enforceability pursuant to section 732.
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Section 769
Interim orders

(1) Upon a corresponding petition being filed, the court hearing the case may direct that until the judgment has
been entered regarding the objections designated in sections 767 and 768, compulsory enforcement be stayed
against or without provision of security, or that it be continued only against the provision of security and that
enforcement activities are to be abrogated against provision of security. The court shall not assess any security
for the stay of compulsory enforcement where the debtor is unable to provide security, and where the action he
is bringing holds out sufficient prospects of success. The factual assertions on which the petition is based are to
be demonstrated to the satisfaction of the court.

(2) In urgent cases, the court responsible for execution may issue such an order, setting a time limit for the
court hearing the case to deliver its decision. Once the deadline has expired without success, the compulsory
enforcement shall be continued.

(3) The decision regarding these petitions is issued by a court order.

(4) Insofar as an action for modification is pending that is directed at a reduction, subsections (1) to (3) shall
apply mutatis mutandis.
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Section 770
Interim orders set out in the judgment

The court hearing the case may issue the orders designated in the preceding section, or it may reverse, modify,
or confirm any orders already issued, in the judgment by which a decision is taken as to the objections. The
stipulations of section 718 shall apply mutatis mutandis to the contestation of such decision.
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Section 771
Third-party proceedings instituted to prevent the execution of a judgment

(1) If a third party claims to have title preventing the disposal of an object subject to compulsory enforcement, it
shall lodge the opposition against compulsory enforcement by filing a corresponding court action with the court
in the district of which compulsory enforcement is being pursued.

(2) Where the action is filed both against the creditor and the debtor, they are to be deemed joined parties.

(3) The stipulations of sections 769 and 770 shall apply mutatis mutandis to instances in which compulsory
enforcement is stayed, and to the abrogation of any enforcement activities already pursued. Enforcement
activities admissibly may be abrogated also without any security being provided.
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Section 772
Third-party proceedings instituted to prevent the execution of a judgment where the disposition of

assets has been prohibited

As long as a prohibition of disposition of the type designated in sections 135 and 136 of the Civil Code
(Bürgerliches Gesetzbuch, BGB) exists, the object to which such prohibition refers shall not be disposed of or
transferred, by way of compulsory enforcement of any personal claim or based on a right that, as a result of the
prohibition, is invalid. An opposition may be lodged subject to section 771 based on the prohibition of
disposition.
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Section 773
Third-party proceedings instituted to prevent the execution of a judgment by a reversionary heir

An object forming part of the inheritance of the provisional heir shall not be disposed of or transferred by way of
compulsory enforcement if the disposition or the transfer is invalid vis-à-vis the reversionary heir in those cases
in which the reversionary succession occurs pursuant to section 2115 of the Civil Code (Bürgerliches
Gesetzbuch, BGB). The reversionary heir may lodge an opposition subject to the provisions of section 771.
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Section 774
Third-party proceedings instituted to prevent the execution of a judgment by a spouse

If, pursuant to section 741, compulsory enforcement is pursued with regard to the common marital property of
both spouses, one of the spouses may lodge an opposition pursuant to section 771 in those cases in which,
with a view to the common marital property, the judgment promulgated against the other spouse has no legal
effect for the opposing spouse.
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Section 775
Termination or limitation of compulsory enforcement

Compulsory enforcement shall be terminated or limited where:

1.  The execution copy of an enforceable decision is produced that shows that the judgment to be enforced or
its provisional enforceability have been repealed, or that compulsory enforcement has been declared
inadmissible, or that its termination has been directed;

2.  The execution copy of a court decision is produced that shows the temporary stay of enforcement or
enforcement activities to have been directed, or that enforcement may be continued only against provision of
security;

3.  A public record or document is produced that shows that the security averting enforcement, or the lodgment
required for this purpose, has been provided or made;

4.  A public record or document is produced, or a private record or document created by the creditor, that shows
that the creditor is satisfied after the delivery of the judgment to be enforced, or that he has consented to
deferral;

5.  The credit slip proving payment in cash or by wire transfer effected by a bank or savings bank is produced,
showing that the amount required to satisfy the creditor has been paid into the account of the creditor or has
been transferred to it for payment to same.
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Section 776
Abrogation of enforcement activities

In the cases provided for by section 775 numbers 1 and 3, the enforcement activities already pursued are to be
abrogated. In the cases provided for by numbers 4 and 5, these activities shall continue in force on a
provisional basis; the same shall apply to the cases set out in number 2, provided that the decision does not
also direct the repeal of the enforcement measures taken thus far.
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Section 777
Reminder serving as a legal remedy in the event sufficient security has been provided to the creditor

Should the creditor possess a movable object belonging to the debtor, concerning which he is entitled to a
security right or a right of retention for his claim, the debtor may oppose compulsory enforcement against his
other assets pursuant to section 766 to the extent the claim is covered by the value of that object. If the creditor
is entitled to such right concerning the object also for another claim, such opposition may only be admissibly
lodged where this claim as well is covered by the value of the object.
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Section 778
Compulsory enforcement prior to acceptance of an inheritance

(1) For as long as the heir has not accepted an inheritance, compulsory enforcement may admissibly be
pursued only with regard to the estate for a claim against the estate.

(2) Compulsory enforcement regarding any liability the heir may have on his own may not permissibly be
pursued against the estate prior to the heir’s having accepted the inheritance. ,
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Section 779
Continuation of compulsory enforcement following the debtor’s death
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(1) Any compulsory enforcement that had already been commenced against the debtor at the time of his death
shall be continued against his estate.

(2) Should it be necessary to involve the debtor in performing an enforcement action, and should the
inheritance not have been accepted yet, or should the heir be unknown, or should it be uncertain whether or not
he has accepted the inheritance, the court responsible for execution is to appoint a special provisional
representative for the heir, upon the creditor having filed the corresponding petition. No such appointment shall
be made where a curator has been appointed for the estate or where an executor is responsible for
administering the estate.
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Section 780
Reservation as to the limited liability of an heir for the debts of the estate

(1) A defendant sentenced as a debtor’s heir may assert a limitation of his liability only if this has been reserved
in the judgment.

(2) No such reservation is required if the government treasury is made the statutory heir by a ruling of the court,
or if the judgment is delivered regarding a liability of the estate against an attorney for the estate or any other
court-appointed curator of the estate, or against an executor responsible for administering the estate.
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Section 781
Limited liability of an heir in compulsory enforcement proceedings

Should compulsory enforcement be pursued against the heir of the debtor, the limitation of liability shall not be
taken into account until the heir has lodged objections against compulsory enforcement based on such
limitation of liability.
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Section 782
Defence pleas of the heir against creditors of the estate

On the basis of the defence pleas to which he is entitled pursuant to sections 2014 and 2015 of the Civil Code
(Bürgerliches Gesetzbuch, BGB), the heir may only demand that compulsory enforcement be limited, for the
duration of the periods determined therein, to such enforcement activities that are admissible in order to
enforce a seizure. Where, prior to the expiry of the period, the opening of insolvency proceedings regarding the
estate is petitioned, the limitation of compulsory enforcement is to be upheld also after the expiry of the period,
upon a corresponding petition having been filed, until a final and binding judgment has been delivered
regarding the opening of the insolvency proceedings regarding the estate.
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Section 783
Defence pleas of the heir against personal creditors

The heir may demand a limitation of compulsory enforcement concerning the items constituting the estate
pursuant to section 782 also from those creditors who are not creditors of the estate, unless the heir is liable for
the estate’s liabilities without limitation.

table of contents

Section 784
Compulsory enforcement where an estate is in administration or subject to insolvency proceedings

(1) If the administration of an estate has been directed, or if insolvency proceedings have been opened
regarding the estate, the heir may demand that the enforcement activities be abrogated that have been taken to
the benefit of a creditor of the estate against those of the heir’s assets that do not constitute part of the estate,
unless the heir is liable for the estate’s liabilities without limitation.

(2) In the case of the estate being in administration, the attorney for the estate shall be entitled to the same
rights as the heir regarding the enforcement activities that have been pursued against the estate to the benefit
of another creditor in his capacity as creditor of the estate.
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Section 785
Action brought by the heir by way of raising an objection to the claim being enforced
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The objections raised in accordance with sections 781 to 784 shall be dealt with in accordance with the
stipulations of sections 767, 769, 770.
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Section 786
Action raising an objection to the claim being enforced in the case of limited liability

(1) The stipulations of section 780 (1) and of sections 781 to 785 shall apply mutatis mutandis to the limited
liability given pursuant to section 1489 of the Civil Code (Bürgerliches Gesetzbuch, BGB), while the stipulations
of section 780 (1) and of sections 781 and 785 shall apply mutatis mutandis to the limited liability given
pursuant to sections 1480, 1504, 1629a, 2187 of the Civil Code (Bürgerliches Gesetzbuch, BGB).

(2) Where compulsory enforcement is pursued based on judgments promulgated prior to the date on which the
Act Limiting the Liability of Minors (Minderjährigenhaftungsbeschränkungsgesetz) of 25 August 1998 entered
into force (published in Federal Law Gazette (Bundesgesetzblatt, BGBl.) I page 2487) on 1 July 1999, the
limitation of liability pursuant to section 1629a of the Civil Code (Bürgerliches Gesetzbuch, BGB) may be
asserted also where it has not been reserved in the judgment pursuant to section 780 (1) of the present Code.
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Section 786a
Limitation of liability under the laws of the sea and the laws governing inland waterways transport

(1) The stipulations of section 780 (1) and of section 781 shall apply mutatis mutandis to the limitation of liability
arising in the cases provided for by section 611 subsections (1) or (3), sections 612 to 616 of the Commercial
Code (Handelsgesetzbuch, HGB) or pursuant to sections 4 to 5m of the Inland Waterways Act
(Binnenschifffahrtsgesetz).

(2) If the judgment has been promulgated subject to a reservation pursuant to section 305a, the following rules
shall apply to compulsory enforcement:

1.  Where a petition is filed to institute distribution proceedings under the laws of the sea or the laws governing
inland waterways transport in accordance with the Distribution Ordinance under Shipping Laws
(Schifffahrtsrechtliche Verteilungsordnung), in which the creditor is a party with his claim, the court shall deliver
its decision pursuant to section 5 (3) of the Distribution Ordinance under Shipping Laws regarding the
termination of compulsory enforcement; upon the institution of the distribution proceedings under the laws of
the sea, the stipulations of section 8 subsections (4) and (5) of the Distribution Ordinance under Shipping Laws
are to be applied; upon institution of the distribution proceedings under the laws governing inland waterways
transport, the stipulations of section 8 subsections (4) and (5) in conjunction with section 41 of the Distribution
Ordinance under Shipping Laws are to be applied.

2.  Where, pursuant to Article 11 of the Convention on Limitation of Liability for Maritime Claims (section 611
(1), first sentence, of the Commercial Code (Handelsgesetzbuch, HGB)), a fund has been established by the
debtor, or on his behalf, in another signatory state of the Convention, the stipulations of section 50 of the
Distribution Ordinance under Shipping Laws are to be applied to the extent the creditor has asserted his claim
against the fund. Where the creditor has not asserted the claim against the fund, or where the prerequisites set
out in section 50 (2) of the Distribution Ordinance under Shipping Laws have not been met, any objections filed
on the basis of the right to limit liability shall be dealt with and terminated pursuant to the stipulations of
sections 767, 769, 770; the same shall apply where the fund is established in the other signatory state only
upon the right to limit liability being asserted.

3.  If a fund has been established by the debtor, or on his behalf, in another signatory state of the Strasbourg
Convention on Limitation of Liability in Inland Navigation (CLNI, published in the Federal Law Gazette
(Bundesgesetzblatt, BGBl.) 1988 II page 1643), then section 52 of the Distribution Ordinance under Shipping
Laws is to be applied should the creditor have asserted his claim against the fund. Where the creditor has not
asserted the claim against the fund, or where the prerequisites set out in section 52 (3) of the Distribution
Ordinance under Shipping Laws have not been met, any objections filed on the basis of the right to limit liability
pursuant to sections 4 to 5m of the Inland Waterways Act (Binnenschifffahrtsgesetz) shall be dealt with and
terminated pursuant to the stipulations of sections 767, 769, 770; the same shall apply where the fund is
established in the other signatory state only upon the right to limit liability being asserted.

(3) If the judgment of a foreign court has been promulgated subject to the reservation that the defendant may
assert the right to limit liability if a fund has been established pursuant to Article 11 of the Convention on
Limitation of Liability for Maritime Claims or pursuant to Article 11 of the Strasbourg Convention on Limitation of
Liability in Inland Navigation, or if it is so established upon the right to limit liability being asserted, the
stipulations of subsection (2) shall apply mutatis mutandis to compulsory enforcement against the claim
established by that judgment.
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Section 787
Compulsory enforcement where real estate or a ship is ownerless

(1) Insofar as the compulsory enforcement is to assert a right to a plot of real estate that was relinquished by its
previous owner pursuant to section 928 of the Civil Code (Bürgerliches Gesetzbuch, BGB) and has not yet
been acquired by the party entitled to appropriation, the court responsible for execution is to appoint a
representative, upon corresponding application being made, who shall be responsible, until title to the property
has been entered in the land register in the name of a new owner, for protecting the rights and fulfilling the
obligations resulting from the property in compulsory enforcement proceedings.

(2) Subsection (1) shall apply mutatis mutandis where a right to a registered ship or ship under construction is
to be asserted by compulsory enforcement, which ship or ship under construction had been relinquished by its
owner pursuant to section 7 of the Act on Rights to Registered Ships and Ships under Construction (Gesetz
über Rechte an eingetragenen Schiffen und Schiffsbauwerken) of 15 November 1940 (Law Gazette of the
Reich (Reichsgesetzblatt, RGBl.) I page 1499) and has not yet been acquired by the party entitled to
appropriation.
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Section 788
Costs of compulsory enforcement

(1) To the extent the costs of compulsory enforcement were required (section 91), they shall be borne by the
debtor; they are to be recovered concurrently with the claim subject to compulsory enforcement. The costs of
preparing an execution of the judgment and of serving it shall also be deemed to be the costs of compulsory
enforcement. To the extent a plurality of debtors have been sentenced as joint and several debtors, they shall
also be liable for the costs of compulsory enforcement as joint and several debtors; section 100 subsections (3)
and (4) shall apply mutatis mutandis.

(2) Upon corresponding application being made, the execution court with which an enforcement action is
pending at the time of the application shall determine the costs pursuant to section 103 (2) and sections 104
and 107; after the termination of compulsory enforcement, this shall be done by the court in the district of which
the last enforcement action was taken. If enforcement is pursued in accordance with the stipulations of
sections 887, 888 and 890, the court of first instance hearing the case shall take the decision.

(3) The debtor is to be reimbursed for the costs of compulsory enforcement wherever the judgment based on
which compulsory enforcement was pursued has been repealed.

(4) The court may impose on the creditor the costs of proceedings pursuant to
sections 765a, 811a, 811b, 829, 850k, 850l, 851a and 851b, in their entirety or in part, should this be equitable
for special reasons given in the creditor’s conduct.
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Section 789
Involvement of public authorities

Should a public authority need to be involved for the purposes of compulsory enforcement, the court is to
request that the public authority take action.

table of contents

Section 790
(repealed)

table of contents

Section 791
(repealed)
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Section 792
Issuance of records or documents to creditors

If the creditor requires a certificate of inheritance for the purposes of compulsory enforcement, or any other
record or document that is to be issued to the debtor, upon corresponding application being made, by a public
authority, a civil servant or a notary, he may take the stead of the debtor in demanding that it be so issued.
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Section 793
Complaint subject to a time limit

A complaint subject to a time limit may be filed against decisions that may be taken in compulsory enforcement
proceedings without a hearing for oral argument being held.
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Section 794
Further enforceable legal documents

(1) Compulsory enforcement may furthermore be pursued:

1.  Based on settlements concluded by the parties, or between one of the parties and a third party, in order to
resolve the legal dispute either in its full scope or as regards a part of the subject matter of the litigation, before
a German court or before a dispute-resolution entity established or recognised by the Land department of
justice (Landesjustizverwaltung), as well as based on settlements that have been recorded pursuant to
section 118 (1), third sentence, or section 492 (3) for the record of the judge;

2.  Based on orders assessing the costs;

2a.  (repealed)

2b.  (repealed)

3.  Based on decisions against which a complaint may be lodged as an appellate remedy;

3a.  (repealed)

4.  Based on writs of execution;

4a.  Based on decisions declaring arbitration awards as enforceable, provided that the decisions are final and
binding or have been declared provisionally enforceable;

4b.  Based on orders pursuant to section 796b or section 796c;

5.  Based on records or documents that have been recorded in accordance with the requirements as to form by
a German court or by a German notary within the bounds of his official authority, provided that the record or
document has been recorded regarding a claim that can be provided for by a settlement, that is not directed at
obtaining a declaration of intent, and that does not concern the existence of a tenancy relationship for
residential spaces, and furthermore provided that the debtor has subjected himself, in the record or document,
to immediate compulsory enforcement of the claim as specified therein;

6.  Based on European orders for payment that have been declared enforceable.

(2) Insofar as, pursuant to the stipulations of sections 737, 743, section 745 (2), and of section 748 (2) it is
necessary to sentence a party involved to tolerating compulsory enforcement, this shall be substituted by the
party involved approving, in a record or document prepared pursuant to subsection (1) number 5, the
immediate compulsory enforcement against the objects that are subject to the title he holds.
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Section 794a
Compulsory enforcement based on a settlement reached regarding the vacation of premises

(1) Where a debtor has entered into obligation to vacate residential premises in a settlement based on which
compulsory enforcement may be pursued, the local court (Amtsgericht, AG) in the district of which the
residential premises are located may approve, upon corresponding application being made, a period for
clearing the premises that is reasonable under the circumstances. The petition is to be filed at the latest two (2)
weeks prior to the day on which the premises are to be vacated pursuant to the settlement; sections 233 to 238
shall apply mutatis mutandis. The decision is delivered by a court order. Prior to the decision, the creditor is to
be heard. The court is authorised to deliver the orders designated in section 732 (2).

(2) The period for clearing the premises may be extended or shortened upon corresponding application being
made. Subsection (1) second to fifth sentences shall apply mutatis mutandis.

(3) The period for clearing the premises may not amount to more than one (1) year in total, calculated from the
day on which the settlement was concluded. If the settlement has stipulated a later date for clearing the
premises, the period set therefor shall be calculated from that day onwards.

(4) A complaint subject to a time limit may be lodged against the decision delivered by the local court
(Amtsgericht, AG).
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(5) Subsections 1 to 4 shall not apply to tenancy relationships governing residential premises in the sense as
defined by section 549 (2) number 3, nor do they apply to the cases provided for by section 575 of the Civil
Code (Bürgerliches Gesetzbuch, BGB). Should a tenancy relationship in the sense as defined by section 575 of
the Civil Code be terminated without prior notice, the period for vacating the premises may be granted at the
longest until the time contractually agreed as the end of the tenancy relationship.
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Section 795
Application of the general regulations to additional, enforceable legal documents

Unless sections 795a to 800 provide otherwise, the stipulations of sections 724 to 793 shall apply mutatis
mutandis to compulsory enforcement based on the enforceable deeds of title mentioned in section 794. Where
the enforceable deeds of title are based on judgments that are provisionally enforceable only against provision
of security, section 720a shall apply mutatis mutandis to compulsory enforcement based on the enforceable
deeds of title mentioned in section 794 (1) number 2. Additionally, sections 1093 to 1096 shall apply to
compulsory enforcement based on European orders for payment that have been declared enforceable.
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Section 795a
Compulsory enforcement based on a cost-assessment order

Compulsory enforcement based on a cost-assessment order that has been included in the judgment pursuant
to section 105 shall be pursued based on an enforceable execution copy of the judgment; no court certificate of
enforceability need be issued for the court order assessing the costs.
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Section 795b
Declaration of enforceability of the court settlement

In the case of settlements concluded before a German court (section 794 (1) number 1), the effectiveness of
which depends exclusively on an event occurring that has been set out in the file on the proceedings, the court
certificate of enforceability shall be issued by the records clerk of the court registry of the court of first instance
and, where the legal dispute is pending with a court of higher instance, by the records clerk of the registry of
that court.
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Section 796
Compulsory enforcement based on writs of execution

(1) Writs of execution shall require a court certificate of enforceability only if compulsory enforcement is to be
pursued on behalf of another creditor than the one designated in the writ of execution, or against another
debtor than the one designated in the writ of execution.

(2) Objections concerning the claim as such shall be admissible only insofar as the grounds on which they are
based arose after service of the writ of execution and can no longer be asserted by entering a protest.

(3) That court shall have jurisdiction that would have had jurisdiction for a decision in the litigation for actions
brought for the issuance of a court certificate of enforceability, as well as for actions by which objections are
asserted that concern the claim as such, or by which the occurrence of the prerequisite for the issuance of the
court certificate of enforceability is disputed, which was assumed as having been proven when such court
certificate was issued.
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Section 796a
Prerequisites for the settlement reached among attorneys to be declared enforceable

(1) A settlement reached by attorneys on behalf of the parties they represent, upon having been
correspondingly authorised, shall be declared enforceable, upon corresponding application being made by a
party, if the debtor has subjected himself in such settlement to immediate compulsory enforcement and the
settlement has been deposited, specifying the date on which it was reached, with a local court (Amtsgericht,
AG) in the district of which one of the parties had its general venue at the time the settlement was reached.

(2) Subsection (1) shall not apply should the settlement be directed at the issuance of a declaration of intent or
should it concern the existence of a tenancy relationship for residential premises.

(3) The declaration of enforceability shall be refused to be issued if the settlement is invalid or if its recognition
would violate public order.
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Section 796b
Declaration of enforceability by the court hearing the case

(1) That court as the court hearing the case shall be competent for the declaration of enforceability pursuant to
section 796a (1) that would have had jurisdiction for the assertion before the court of the claim to be enforced.

(2) The opponent is to be heard prior to the decision being delivered on the petition for a declaration of
enforceability. The decision is delivered by a court order. The decision is incontestable.
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Section 796c
Declaration of enforceability by a notary

(1) Furthermore, a notary who has his official residence in the district of a court that has jurisdiction pursuant to
section 796a (1) may keep a settlement document safe and declare it enforceable, provided that the parties
consent to his doing so. Sections 796a and 796b shall apply mutatis mutandis.

(2) Insofar as the notary refuses to issue a declaration of enforceability, he shall provide the grounds on which
his decision is based. Such refusal by the notary may be contested by filing a petition for a court decision to be
taken with the court that has jurisdiction pursuant to section 796b (1).
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Section 797
Procedure pursued in the case of enforceable records or documents

(1) The enforceable execution copy of court records or documents will be issued by the records clerk of the
registry of the court in the safekeeping of which the record or document has remained.

(2) The enforceable execution copy of notarial records or documents will be issued by the notary in whose
safekeeping the record or document has remained. Should the record or document have remained in the
safekeeping of a public authority, the latter is to issue the enforceable execution copy.

(3) The decision regarding objections that concern the admissibility of the court certificate of enforceability and
the admissibility of issuing a further enforceable execution copy will be taken, where court records or
documents are involved, by the court in the safekeeping of which the record or document has remained, and,
where notarial records or documents are involved, by that local court (Amtsgericht, AG) in the district of which
the notary in the safekeeping of whom the record or document has remained has his official residence, or in the
district of which the public authority in the safekeeping of which the record or document has remained has its
official seat. The decision as to the issuance of a further enforceable execution copy will be taken, where court
records or documents are involved, by the court in the safekeeping of which the record or document has
remained, and, where notarial records or documents are involved, by the notary in the safekeeping of whom the
record or document has remained, or, if the record or document has remained in the safekeeping of a public
authority, by that local court (Amtsgericht, AG) in the district of which said public authority has its official seat.

(4) The limiting rule set out in section 767 (2) is not to be applied to the assertion of objections concerning the
claim as such.

(5) That court with which the debtor has his general jurisdiction in Germany, and otherwise that court with which
an action may be brought against the debtor pursuant to section 23, shall have jurisdiction for actions brought
for the issuance of a court certificate of enforceability, or for actions by which the objections concerning the
claim as such are asserted, or by which the occurrence of the prerequisite for the issuance of the court
certificate of enforceability is disputed.

(6) Subsections (2) to (5) shall apply mutatis mutandis to orders pursuant to section 796c.
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Section 797a
Procedure pursued in the case of settlements being reached before a dispute-resolution entity

(1) In the case of settlements having been reached before dispute resolution entities of the type designated in
section 794 (1) number 1, the records clerk of the court registry of that local court (Amtsgericht, AG) shall issue
the certificate of enforceability in the district of which the dispute-resolution entity has its seat.

(2) The court designated in subsection (1) shall decide on objections concerning the admissibility of a court
certificate of enforceability.

(3) Section 797 (5) shall apply mutatis mutandis.

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2724
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2727
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2730
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p2737


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 157/256

(4) The Land department of justice (Landesjustizverwaltung) may authorise the chairpersons of dispute
resolution entities to issue certificates of enforceability for settlements that have been reached before the
dispute-resolution entity. This authorisation shall not extend to the cases provided for by section 726 (1),
sections 727 to 729, and section 733. The court designated in subsection (1) shall decide on objections
concerning the admissibility of a certificate of enforceability.
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Section 798
Waiting period

Compulsory enforcement based on a cost-assessment order that has not been set out on the judgment, based
on orders pursuant to section 794 (1) number 4b as well as based on the records or documents recorded
pursuant to section 794 (1) number 5 may be begun only if the enforceable deed of title has been served at
least two (2) weeks previously.

table of contents

Section 798a
(repealed)

table of contents

Section 799
Enforceable record or document in the case of legal succession

Insofar as the owner of real estate encumbered by a mortgage, a charge on land, or an annuity charge on land
has subjected himself to immediate compulsory enforcement in a record or document recorded pursuant to
section 794 (1) number 5, and an enforceable execution copy has been issued to the creditor’s successor in
title, then wherever the successor in title has been entered in the land register as creditor, no service need be
performed of the public record or document, or publicly certified record or document, that proves the legal
succession.

table of contents

Section 799a
Liability for damages where other creditors are pursuing enforcement based on records or documents

In cases in which the owner of real estate has subjected himself to immediate compulsory enforcement with a
view to a mortgage or a charge on land in a record or document recorded pursuant to section 794 (1)
number 5, and a creditor other than the creditor designated in the record or document is pursuing the
enforcement, then this other creditor shall be under obligation, to the extent the enforcement based on the
record or document is declared inadmissible, to compensate the debtor for the damages the latter has suffered
by the enforcement based on the record or document, or by his efforts made in order to avert the enforcement.
The first sentence shall apply mutatis mutandis where the debtor has subjected himself to immediate
enforcement against his property regarding the claims that were secured by the charge on real property, or for
the claim based on an acknowledgment of debt serving the same purpose.

table of contents

Section 800
Enforceable record or document against the respective owner of real estate

(1) The owner may subject himself to immediate compulsory enforcement in a record or document recorded
pursuant to section 794 (1) number 5 with a view to a mortgage, a charge on land, or an annuity charge on land
in such manner that compulsory enforcement based on the record or document is to be admissible against the
respective owner of the real estate. In such event, the subjection to immediate compulsory enforcement must
be entered in the land register.

(2) If compulsory enforcement is pursued against a later owner who is entered in the land register, it is not
necessary to serve the public record or document, or publicly certified record or document, proving the
acquisition of ownership.

(3) Should immediate compulsory enforcement be admissible against the respective owner, that court shall
have jurisdiction for the actions designated in section 797 (5) in the district of which the real estate is situate.

table of contents

Section 800a
Enforceable record or document in the case of a maritime mortgage
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(1) The stipulations of sections 799 and 800 shall apply mutatis mutandis to registered ships and ships under
construction encumbered by a maritime mortgage.

(2) Where immediate compulsory enforcement against the respective owner is admissible, that court shall have
jurisdiction for the actions designated in section 797 (5) in the district of which the register for the ship or the
ship under construction is being kept.

table of contents

Section 801
Legal documents enforceable under Land law

(1) The legislative powers of the Länder are not prevented from admitting the compulsory enforcement by a
court based on other enforceable deeds of title than those designated in sections 704 and 794, nor are they
prevented from establishing rules in this regard that are in derogation of the present Code as regards
compulsory enforcement.

(2) Claims may be enforced based on enforceable deeds of title governed by Land law in the sense as defined
by subsection (1) in the entire territory of the Federal Republic of Germany.

table of contents

Section 802
Exclusive venue

The venues directed in this Book are exclusive.
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Chapter 2
Compulsory enforcement for monetary claims

table of contents

Title 1
General regulations

table of contents

Section 802a
Principles of enforcement; general powers of the court-appointed enforcement officer

(1) The court-appointed enforcement officer shall work towards ensuring that the recovery of monetary claims is
effected promptly, fully, and in a cost-efficient manner.

(2) By reason of the corresponding enforcement instructions and the physical handover of the enforceable
execution copy, the court-appointed enforcement officer has the following powers, notwithstanding any further
competences he may have:

1.  To make efforts at amicably terminating the matter (section 802b),

2.  To obtain information from the debtor on his financial circumstances and the assets he owns (section 802c),

3.  To obtain information from third parties on the debtor’s financial circumstances and the assets he owns
(section 802l),

4.  To pursue the attachment and realisation of physical objects,

5.  To give notice of imminent attachment of a debt (section 845); this shall not require the prior issuance of an
enforceable execution copy, nor shall it require the service of the enforceable deed of title.

The measures are to be designated in the enforcement instructions; however, the measure pursuant to number
1 of the first sentence is to be so designated only if the instructions are limited thereto.

table of contents
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Section 802b
Amicable termination of the matter; deferment of enforcement in the event of a payment agreement

(1) In all situations of the proceedings, the court-appointed enforcement officer is to endeavour to achieve an
amicable termination of the matter.
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(2) Where the creditor has not ruled out a payment agreement, the court-appointed enforcement officer may
grant to the debtor a period within which payment is to be made, or may allow the debt to be redeemed by
partial performance (payment in instalments), provided the debtor demonstrates in a satisfactory way that he
will be able to make the payments, which are to be determined in terms of their amount and timing. Should a
payment plan be determined in accordance with the first sentence, the enforcement shall be deferred. The
redemption is to be completed within twelve (12) months.

(3) The court-appointed enforcement officer shall inform the creditor without undue delay of the payment plan
determined pursuant to subsection (2) and of the deferment of enforcement. Where the creditor opposes the
payment plan without undue delay, the payment plan shall be rendered invalid upon the debtor being notified of
this fact; concurrently, the deferment of enforcement shall end. Should the debtor be in arrears for longer than
two weeks with a payment determined, in its entirety or with a part of it, this shall have the same effect.

table of contents

Section 802c
Information from the debtor on his assets

(1) For purposes of enforcing a monetary claim, the debtor is under obligation to provide information to the
court-appointed enforcement officer, at the latter’s demand, on his financial circumstances and the assets he
owns, subject to the stipulations set out hereinbelow, and to provide his name at birth as well as his date and
place of birth. Where the judgment debtor is a legal person or an association of persons, he is to provide the
name, the number of the registry folio on which he is entered in the Commercial Register, and his registered
seat.

(2) In providing such information, the debtor is to cite all assets belonging to him. Where he lists receivables,
the reasons and the evidence proving his claim are to be designated. Furthermore, the debtor is to provide
information on the following:

1.  The dispositions the debtor has made against payment to a person with whom he has a close relationship
(section 138 of the Insolvency Statute (Insolvenzordnung, InsO)) in the course of the last two (2) years prior to
the date set out in section 802f (1) and up to the date on which he provided information on his assets;

2.  The performance the debtor has made without payment in the last four (4) years prior to the date pursuant to
section 802f (1) and up to the date on which he provided information on his assets, provided that this does not
concern usual gifts made on certain occasions that are of little value.

Objects that are obviously not subject to attachment pursuant to section 811 (1) nos. 1 and 2 need not be listed
unless attachment with substitution is an available option.

(3) The debtor is to record a statutory declaration in lieu of an oath, stating that he has correctly and fully made
the statements according to subsections (1) and (2) to the best of his knowledge and belief. The stipulations of
sections 478 to 480 and of section 483 shall apply mutatis mutandis.

table of contents

Section 802d
New information on assets

(1) A debtor who, in the course of the last two years, has provided information on his financial circumstances
and the assets he owns pursuant to section 802c of the present Code or pursuant to section 284 of the Fiscal
Code (Abgabenordnung, AO) shall be obligated to once again provide such information only if a creditor
satisfactorily demonstrates facts allowing the conclusion to be drawn that there has been a significant change
to the debtor’s financial circumstances and in the assets he owns. Alternatively, the court-appointed
enforcement officer shall forward to the creditor a hard-copy printout of the last schedule of assets that has
been provided. The creditor may use the data obtained solely for purposes of enforcement and shall delete the
data upon such purpose having been achieved; the enforcement officer is to indicate this fact to the creditor.
The enforcement officer shall notify the debtor that a hard-copy printout has been forwarded in accordance with
the second sentence and shall instruct him that he may potentially entered in the list of debtors (section 882c).

(2) Instead of having a hard-copy printout forwarded, the creditor may, upon filing a corresponding application,
have the schedule of assets transmitted as an electronic document, provided that this has been furnished with
a qualified electronic signature and is protected against its becoming known to unauthorised parties.

table of contents

Section 802e
Competence

(1) The court-appointed enforcement officer of the local court (Amtsgericht, AG) in the district of which the
debtor has his place of residence or, absent such place of residence, his place of abode at the time the
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instructions are issued to the court-appointed enforcement officer, shall be the enforcement officer competent to
take the information on the debtor’s financial circumstances and assets and to administer the statutory
declaration in lieu of an oath.

(2) Should the court-appointed enforcement officer first contacted not be competent, he shall forward the
matter, upon the creditor having filed a corresponding application, to the competent enforcement officer.

table of contents

Section 802f
Proceedings for taking the information on the debtor’s assets

(1) By way of taking the information on the debtor’s financial circumstances and assets, the court-appointed
enforcement officer shall set a deadline of two weeks, within which the debtor is to settle the claim. For the case
that the claim has not been fully settled following the expiry of the deadline, the enforcement officer shall
concurrently arrange a meeting for a date shortly after expiry of the deadline, on which the information on the
debtor’s financial circumstances and assets is to be provided, and shall summon the debtor to his offices for
such meeting. The debtor is to produce the documentation required for providing information on his financial
circumstances and assets at the meeting.

(2) In derogation from subsection (1), the court-appointed enforcement officer may determine that the debtor is
to provide the information on his financial circumstances and assets in his own residence. The debtor may
oppose this determination vis-à-vis the enforcement officer, and must do so within one week. In all other cases,
the debtor shall be deemed to have failed to appear at the meeting in violation of his obligations should the
debtor fail to provide the information on his financial circumstances and assets for reasons for which he is
responsible.

(3) The debtor is to be instructed, with the summons to the meeting, regarding the statements to be made
pursuant to section 802c (2). The debtor is to be instructed as regards his rights and obligations pursuant to
subsections (1) and (2), regarding the consequences of a failure to appear at the meeting without excuse, or
regarding a violation of his obligation to provide information, and about the possibility of information being
obtained from third parties pursuant to section 802l as well as his potential entry in the list of debtors upon his
providing information on his assets pursuant to section 882c.

(4) Demands for payment, summonses, determinations, and instructions pursuant to subsections (1) through
(3) are to be served on the debtor, even in those cases in which the debtor has retained an attorney of record;
no notice need be sent to the attorney of record. The appointed date as determined by the court shall be
communicated to the creditor subject to the stipulations of section 357 (2).

(5) The court-appointed enforcement officer shall prepare a list containing the statements required pursuant to
section 802c subsections (1) and (2) (schedule of assets), this being an electronic document. These statements
are to be read to the debtor prior to his recording the declaration pursuant to section 802c (3), or they are to be
reproduced on a screen for his inspection. Should the debtor so demand, a hard-copy printout shall be issued
to him.

(6) The court-appointed enforcement officer shall lodge the schedule of assets with the central court
responsible for execution pursuant to section 802k (1) and shall forward a hard-copy printout to the creditor
without undue delay. The hard-copy printout must contain the note that it corresponds to the content set out in
the schedule of assets; section 802d subsection (1), third sentence, and subsection (2) shall apply mutatis
mutandis.

table of contents

Section 802g
Coercive detention

(1) Should the creditor file a corresponding application, the court shall issue a warrant of arrest against a debtor
who has failed to appear at the meeting scheduled for the provision of the information on his financial
circumstances and assets without having excused himself, or who refuses to provide the information on his
financial circumstances and assets pursuant to section 802c without citing any grounds, in order to force the
debtor to provide such information. The warrant for arrest is to designate the creditor, the debtor, and the
grounds for the arrest. The warrant for arrest need not be served prior to being executed.

(2) The debtor shall be arrested by a court-appointed enforcement officer. A certified copy of the warrant for
arrest is to be physically submitted to the debtor at the time of his arrest.

table of contents

Section 802h
Inadmissibility of the execution of the arrest
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(1) The execution of the warrant for arrest is not an available remedy if two (2) years have lapsed since the
date on which the warrant for arrest was issued by the court.

(2) Any arrest ordered against a debtor whose health would be subjected to an imminent and significant risk by
an execution of the arrest may not be executed for as long as this state of the debtor’s health continues.

table of contents

Section 802i
Information on the assets of a debtor in arrest

(1) A debtor who has been arrested may demand at any time that the court-appointed enforcement officer of
the local court (Amtsgericht, AG), in the district of which he is being detained, take the information on his
financial circumstances and assets. This demand is to be complied with without undue delay; section 802f (5)
shall apply mutatis mutandis. Should the creditor file a corresponding application, his attendance shall be
enabled, provided that his attendance does not result in delaying the taking of the information.

(2) After the debtor has provided the information on his assets, he shall be released from detention.
Section 802f subsections (5) and (6) shall apply mutatis mutandis.

(3) Should the debtor be unable to make complete statements because he does not have the required
documents at hand, the court-appointed enforcement officer may appoint a new date and may suspend the
execution of the warrant for arrest until that time. Section 802f shall apply mutatis mutandis; no deadline for
payment need be set.

table of contents

Section 802j
Duration of arrest, renewed arrest

(1) The arrest may not be ordered for a period longer than six (6) months. Following expiry of the six (6)
months, the debtor shall be released from arrest ex officio.

(2) Where a debtor is released from arrest upon the creditor having filed a corresponding petition, without the
debtor having contributed to this, no renewed arrest shall be ordered against the debtor if the same creditor
files a corresponding application.

(3) If an arrest of six (6) months has been executed against a debtor due to his refusal to provide the
information on his financial circumstances and assets, the provision of such information on his financial
circumstances and assets may be imposed on him by ordering an arrest in the course of the subsequent two
(2) years only subject to the pre-requisites of section 802d, even if a corresponding petition is filed by another
creditor.

table of contents

Section 802k
Central administration of schedules of assets

(1) Schedules of assets that are to be deposited pursuant to section 802f (6) of this Act or pursuant to
section 284 (7), fourth sentence, of the Fiscal Code (Abgabenordnung, AO) shall be maintained in electronic
form in each Land by a central execution court. It is possible to inspect the schedules of assets via a central,
internet-based search in all databases of the Länder, and to retrieve such schedules of assets. The same
applies to schedules of assets that were established based on a provision of federal or Land law equivalent to
section 284 subsections (1) to (7) of the Fiscal Code, insofar as this provision orders their deposit. A schedule
of assets according to the first sentence or second sentence is to be deleted upon the expiry of two (2) years
from the date on which the information was provided, or upon the receipt of a new schedule of assets.

(2) The court-appointed enforcement officers may retrieve copies of the schedules of assets maintained by the
central execution courts pursuant to subsection (1) for purposes of execution. Those enforcement authorities
shall be equivalent to court-appointed enforcement officers that

1.  May demand information on assets owned pursuant to section 284 of the Fiscal Code (Abgabenordnung,
AO),

2.  Are authorised by federal or Land law to demand that the debtor provide information on the assets he owns,
where this authority to obtain information has been ruled out by the establishment of a schedule of assets to be
deposited pursuant to subsection (1), or

3.  Are authorised by federal or Land law to demand that the debtor provide information to the court-appointed
enforcement officer on the assets he owns pursuant to section 802c.
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Furthermore, the courts responsible for execution, insolvency courts, and courts maintaining registers as well
as the law enforcement agencies are authorised to inspect these schedules to the extent required by the
fulfilment of the tasks incumbent on them.

(3) The Land governments shall determine by statutory instrument which court is to perform the tasks of the
central execution court pursuant to subsection (1). They may confer this authority upon the Land departments
of justice. The central execution court pursuant to subsection (1) may have other agencies perform the data
processing on its behalf; the respectively applicable stipulations of data protection law concerning the
processing of personal data on behalf of others are to be applied.

(4) The Federal Ministry of Justice is authorised to provide for the details of the content, form, recording,
transmission, maintenance, and deletion of the schedules of assets pursuant to section 802f (5) of this Act and
pursuant to section 284 subsection (7) of the Fiscal Code (Abgabenordnung, AO) or equivalent provisions in
the sense of subsection (1), second sentence, and also for the details of the inspection, in particular by
automated retrieval processes, such provision being subject to approval by the Bundesrat and being made by
statutory instrument. The statutory instrument is to establish suitable rules for safeguarding data protection and
data security. In particular, it is to be ensured that the schedules of assets:

1.  Are protected against unauthorised third parties obtaining knowledge in the course of their being transmitted
to the central execution court pursuant to subsection (1), as well as during the transfer to the other agencies
pursuant to subsection (3), third sentence;

2.  Are reproduced as a whole and completely;

3.  May be allocated at any time to their source; and

4.  May be retrieved only by registered users, with every retrieval being recorded.
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Section 802l
Information rights of the court-appointed enforcement officer

(1) Where the debtor does not comply with his obligation to provide information on his financial circumstances
and the assets he owns, or if it is foreseeable that the enforcement against the assets listed therein will not
achieve the full satisfaction of the creditor, the court-appointed enforcement officer may

1.  Obtain from the statutory pension insurance funds the name, the first names, or the company name of the
debtor, as well as the addresses of the current employers in whose services the debtor is working under an
employment relationship entailing the obligation to make compulsory social insurance contributions;

2.  Request that the Federal Central Tax Office (Bundeszentralamt für Steuern) retrieve the data designated in
Section 93b (1) of the Fiscal Code (Abgabenordnung, AO) from credit institutions (section 93 (8) of the Fiscal
Code);

3.  Obtain from the Federal Motor Transport Authority (Kraftfahrtbundesamt) the data on the vehicle and the
vehicle keeper pursuant to section 33 (1) of the Road Traffic Act (Strassenverkehrsgesetz, StVG) for any
vehicle regarding which the debtor has been entered as the vehicle keeper.

Obtaining or requesting information and data shall be permissible only insofar as this is required for
enforcement purposes and the claims to be enforced amount to at least 500 euros; the costs of compulsory
enforcement and ancillary claims shall be included in computing this amount only if they alone are the subject
matter of the enforcement instructions.

(2) The court-appointed enforcement officer shall delete or block, without undue delay, any data not required for
enforcement purposes. A record is to be prepared of the deletion.

(3) The court-appointed enforcement officer shall inform the creditor without undue delay of the results of his
efforts at obtaining data or of his request pursuant to subsection (1), observing the stipulations of subsection
(2), and shall inform the debtor within four (4) weeks of receiving such data. Section 802d subsection (1), third
sentence, and subsection (2) shall apply mutatis mutandis.
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Title 2
Compulsory enforcement against movable property
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Subtitle 1
General regulations

table of contents

Section 803
Attachment

(1) Compulsory enforcement against movable property is effected by attachment. It may not be extended
beyond what is required to satisfy the creditor and to cover the costs of compulsory enforcement.

(2) No attachment shall be effected if it is not to be expected that the realisation of the objects to be attached
will not achieve any surplus in excess of the costs of compulsory enforcement.

table of contents

Section 804
Security right of a creditor

(1) By the attachment, the creditor acquires a security right to the object so attached.

(2) The security right grants the same rights to the creditor, in his relationship to other creditors, as are entailed
by pledged collateral acquired by way of an agreement; the security right takes precedence before rights of
pledge and preferential rights, which shall not have equivalent status with pledged collateral in the event of
insolvency proceedings being opened.

(3) Any security right established by an earlier attachment shall take precedence before a security right
established by a subsequent attachment.

table of contents

Section 805
Action for preferential satisfaction

(1) A third party may not oppose the attachment of an object, should that third party not have possession of that
object, based on a security right or preferential right; however, it may assert its claim for preferential satisfaction
out of the proceeds by filing a corresponding court action, and may do so without considering the fact whether
or not its claim is due for payment.

(2) The action is to be filed with the court responsible for execution and, where the local courts (Amtsgerichte,
AG) do not have jurisdiction for the subject matter of the litigation, the action is to be filed with the regional court
(Landgericht, LG) in the district of which the execution court has its seat.

(3) Should the action be directed against both the creditor and the debtor, they are to be regarded as joined
parties.

(4) Provided the claim has been demonstrated to the satisfaction of the court, the court is to order the lodgment
of the proceeds. In this context, the stipulations of sections 769 and 770 shall apply mutatis mutandis.
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Section 806
No warranty where an attached object is disposed of

Where an object is disposed of based on the attachment, the party acquiring that object shall have no claim to
warranty for any defects of title or any material defect of the object being disposed of.

table of contents

Section 806a
Notices from the court-appointed enforcement officer and interviews

(1) If the court-appointed enforcement officer becomes aware, on the occasion of the compulsory enforcement,
in the course of interviewing the debtor or as a result of his inspection of the documents, that the debtor has
monetary claims against third parties, and if it is not possible to effect attachment, or if it is foreseeable that the
attachment so effected will not achieve the full satisfaction of the creditor, he shall inform the creditor of the
names and addresses of the third-party debtors, providing the basis for the claims and the securities
established for them.

(2) If the court-appointed enforcement officer does not find the debtor at his residence and if it is not possible to
effect attachment, or if it is foreseeable that the attachment so effected will not achieve the full satisfaction of
the creditor, he may make inquiries with the adult persons belonging to the debtor’s household regarding the
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debtor’s employer. Said persons are not under obligation to provide this information, and the court-appointed
enforcement officer is to draw their attention to the fact that this information is voluntary. The court-appointed
enforcement officer shall inform the creditor of the insights he has gained.
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Section 806b
(repealed)
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Section 807
Taking the information on the debtor’s financial circumstances and assets following efforts to attach

assets

(1) Where the creditor has applied to have assets of the debtor attached and

1.  The debtor has refused to consent to the search (section 758) or

2.  The efforts to attach assets have obtained the result that the attachment foreseeably will not achieve the full
satisfaction of the creditor,

the court-appointed enforcement officer may, in derogation from the stipulations of section 802f, take the
information on the debtor’s financial circumstances and assets immediately, should the creditor have filed a
corresponding application. Section 802f subsections (5) and (6) shall apply.

(2) The debtor may oppose the immediate taking of information. In such event, the court-appointed
enforcement officer shall proceed pursuant to section 802f; no deadline for payment need be set.

table of contents

Subtitle 2
Compulsory enforcement against physical objects
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Section 808
Attachment with the debtor

(1) The attachment of the physical objects in the custody and control of the debtor is effected by the court-
appointed enforcement officer taking possession of them.

(2) Objects other than money, valuables, and securities are to be left in the custody and control of the debtor
unless doing so jeopardises the satisfaction of the creditor. Should the objects be left in the custody and control
of the debtor, their attachment will be valid only if it is made visible by applying seals or using other means.

(3) The court-appointed enforcement officer is to inform the debtor of the attachment having been effected.
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Section 809
Attachment with the creditor or with third parties

The above rules shall apply mutatis mutandis to the attachment of objects in the custody and control of the
creditor or of a third party who is prepared to surrender them.
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Section 810
Attachment of unharvested fruits

(1) Fruits that have not yet been harvested may be attached as long as their attachment has not been effected
by way of compulsory enforcement against immovable assets. The attachment may not be effected earlier than
one (1) month prior to the time at which the fruit is usually ripe.

(2) A creditor entitled to satisfaction out of the plot of real estate may oppose the attachment subject to the
provisions of section 771 unless the attachment has been effected for a claim taking precedence in the
compulsory enforcement effected against the plot of real estate.
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Section 811
Objects exempted from attachment
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(1) The following objects are not subject to attachment:

1.  Objects serving the debtor’s personal use or his household, in particular items of clothing, linen goods, beds,
household and kitchen appliances insofar as the debtor requires them for a modest lifestyle and housekeeping
needs in line with his professional activities and his indebtedness; furthermore: summer houses, garden
houses, and similar facilities serving residential purposes that are subject to compulsory enforcement against
movable property and that the debtor or his family require as permanent residential accommodations;

2.  The foodstuff, fuel for heating and cooking, and lighting means required for four (4) weeks by the debtor, his
family, the members of his household serving as household help or, to the extent no such supplies are given for
this period of time and their procurement by other means is not assured, the amount of money required to so
procure them;

3.  Small animals in a limited number as well as one (1) dairy cow or, at the selection of the debtor, instead of
the dairy cow a total of two (2) pigs, goats, or sheep if these animals are required for the nourishment of the
debtor, his family, the members of his household serving as household help, in his agricultural business or in his
commercial business; furthermore the supplies required for four (4) weeks of feedstuffs and bedding or, to the
extent no such supplies are given for this period of time and their procurement by other means is not assured,
the amount of money required to so procure them;

4.  Where the debtor operates an agricultural business: the equipment and livestock required for the business
operation, as well as the necessary fertiliser and the agricultural products to the extent they are required to
secure the maintenance of the debtor, his family, and his employees, or to maintain the agricultural business
until the next harvest of the same or similar products;

4a.  Where the debtor is an employee in an agricultural business: the goods delivered to him as remuneration
in kind, to the extent the debtor requires them in order to maintain himself and his family;

5.  Where the debtor earns his maintenance using his intellectual or physical capacities or other personal
performance: the objects required to continue pursuing these economic activities;

6.  Concerning the widows and heirs of the persons designated in number 5 above, provided they continue to
pursue the economic activities on their own account by a representative: the objects required to continue
pursuing these economic activities;

7.  Service clothing and service equipment insofar as they are determined for use by the debtors; where civil
servants, clerics, attorneys, notaries, medical practitioners, and midwives are concerned: the objects they
require to pursue their profession including appropriate clothing;

8.  Where the debtor draws recurrent earnings of the type designated in sections 850 to 850b of the present
Code or in section 54 subsections (3) to (5) of the First Book of the Social Code (Sozialgesetzbuch), or where
the debtor draws ongoing child benefits: an amount of money corresponding to the part of the earnings that is
not subject to attachment for the time from the attachment until the next payment date;

9.  The appliances, containers, and goods indispensable for operating a pharmacy;

10.  The books determined for the debtor’s use and that of his family in church or in school or in any other
institution of instruction, or for home devotionals;

11.  The household records and business account ledgers, family papers as well as any wedding bands,
decorations, and badges of honour;

12.  Artificial limbs, glasses and other aids necessary to alleviate physical handicaps insofar as these objects
are intended for use by the debtor and his family;

13.  The objects determined for direct use at an interment.

(2) An object designated in subsection (1) numbers 1, 4, 5 to 7 may be attached where the seller enforces his
monetary claim under the sale that has been secured by a reservation of title. Proof of the reservation of title
having been agreed is to be provided by records or documents.
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Section 811a
Attachment with substitution

(1) An object exempted from attachment pursuant to section 811 (1) numbers 1, 5 and 6 may admissibly be
attached notwithstanding its exemption if, prior to taking the object, the creditor permits the debtor to use a
replacement object serving the purpose protected by the exemption, or gives him the amount of money
required to procure such replacement; should it not be possible for the creditor to obtain such replacement in
due time, or where this cannot be reasonably expected of him, the attachment may be admitted subject to the
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proviso that the debtor is given the amount of money required to procure the replacement out of the proceeds
of the execution (attachment with substitution).

(2) The court responsible for execution shall decide by court order on the admissibility of the attachment with
substitution, upon the creditor filing a corresponding petition. The court is to admit such attachment with
substitution only if this is reasonable under the circumstances given at that time, and in particular if it is to be
expected that the proceeds of the execution will be significantly higher than the value of the replacement object.
The court shall assess the value of a replacement object offered by the creditor or the amount of money
required to obtain such replacement. In the case of attachment with substitution being performed pursuant to
subsection (1), first clause of the sentence, the amount assessed is to be reimbursed to the creditor out of the
proceeds of the execution; this shall form part of the costs of compulsory enforcement.

(3) The amount of money given to the debtor is exempted from attachment.

(4) In the case of attachment with substitution being effected pursuant to subsection (1), second clause of the
sentence, the object attached may be taken only after the court order admitting it has become final and binding.
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Section 811b
Provisional attachment with substitution

(1) Insofar as no prior decision of the court has been given, a provisional attachment with substitution may
admissibly be effected, provided the court can be expected to admit such provisional attachment with
substitution. The court-appointed enforcement officer is to effect the attachment with substitution only if it can
be expected that the proceeds of the execution will be significantly higher than the value of the replacement
object.

(2) The attachment is to be released if the creditor has filed a petition pursuant to section 811a (2) with the court
responsible for execution, within a period of two (2) weeks after having been notified of the attachment, or if
such petition has been dismissed in a final and binding judgment.

(3) The notice to the creditor is to inform him that the attachment was effected as attachment with substitution
and is to set out the period within which the application is to be filed, while also setting out the consequences of
any failure to comply with it.

(4) The physical submission of the replacement object to the debtor, or of the amount of money required to
procure it, and the continuation of compulsory enforcement shall be effected at the creditor’s instructions only
upon the order pursuant to section 811a (2) having been delivered. Section 811a subsection (4) shall apply
mutatis mutandis.
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Section 811c
Domestic animals exempted from attachment

(1) Animals kept in a residential area that do not serve any economic purpose are not subject to attachment.

(2) Upon a corresponding petition being filed by the creditor, the court responsible for execution shall allow an
animal to be attached in light of its great value if exempting it from attachment would entail a hardship for the
creditor that is not justifiable, also taking account of the concerns of the protection of animals and the debtor’s
justified interests.
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Section 811d
Temporary attachment (without actual possession being taken)

(1) If it is to be expected that an object will become attachable in the near future, it may be attached, while,
however, being left in the debtor’s custody and control. The enforcement may be continued only where the
object has become attachable.

(2) The attachment is to be released should the object have failed to become attachable within one (1) year.
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Section 812
Attachment of household effects

Objects forming part of the customary household effects that are in use in the debtor’s household shall not be
attached if their realisation would manifestly obtain proceeds that bear no relation whatsoever to the objects’
actual value.
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Section 813
Appraisal

(1) The objects attached are to be appraised regarding their usual market value. Valuables are to be appraised
by an expert. The court responsible for execution may direct that an expert perform the appraisal also in other
cases, provided that a corresponding petition is filed by the creditor or by the debtor.

(2) If it is not possible to appraise the value of the objects attached, this is to be performed retroactively without
undue delay, and the result obtained is to be recorded retroactively in the attachment record. Should the court-
appointed enforcement officer keep his files electronically, the result is to be recorded in a separate electronic
document. The document is to be joined to the attachment record such that it cannot be separated.

(3) Where it is to be assumed that the value of the objects to be attached will be higher than 500 euros, an
agricultural expert is to be involved in the attachment of fruits that have not yet been harvested, and likewise
where objects of the type designated in section 811 (1) number 4 are to be attached from persons operating an
agricultural business.

(4) The Land department of justice (Landesjustizverwaltung) may determine that an expert is to be involved
also in other cases.
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Section 813a
(repealed)

table of contents

Section 813b
(repealed)
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Section 814
Sale at public auction

(1) The court-appointed enforcement officer is to offer the objects attached for sale at public auction; valuables
are to be appraised by an expert prior to the auction.

(2) At the election of the court-appointed enforcement officer, the public auction may be effected as:

1.  An auction on site; or

2.  As a generally accessible auction in the internet using an auction platform.

(3) Where internet auctions pursuant to subsection (2) number 2 are concerned, the Land governments shall
determine by statutory instrument:

1.  The time following which the implementation of such auction is admissible;

2.  The auction platform;

3.  The registration of bidders for the auction, or the refusal to so register them; insofar as the registration of a
bidder or the refusal to register him for an auction is based on the requirement that natural persons prove their
identity; the use of the electronic identification document (section 18 of the Act on Identity Cards
(Personalausweisgesetz, PAuswG)) is to be allowed for this purpose at the latest from 1 January 2013;

4.  Commencement, end, and termination of the auction;

5.  The auction terms and the other legal consequences of the auction, including instructions to the bidders as
to the exclusion of warranty pursuant to section 806;

6.  The anonymisation of the debtor’s personal information prior to their being published, and the option to so
anonymise the bidders’ personal data;

7.  Any other special procedures to be followed.

They may confer the authorisation by statutory instrument upon the Land departments of justice
(Landesjustizverwaltungen).
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Section 815
Attached cash

(1) Any attached cash is to be surrendered to the creditor.

(2) Should it be demonstrated to the satisfaction of the court-appointed enforcement officer that a third party
has rights to the attached cash that prevent its being disposed over, the cash is to be lodged. Compulsory
enforcement is to be continued unless a decision is delivered, within a period of two (2) weeks from the date of
the attachment, by the court having jurisdiction pursuant to section 771 (1), ordering the termination of
compulsory enforcement.

(3) Where the court-appointed enforcement officer takes away the cash from the debtor, this shall be deemed to
be payment by the debtor unless such cash is to be lodged pursuant to subsection (2) or pursuant to
section 720.
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Section 816
Time and place of the auction

(1) The sale at auction of the objects attached may not be effected prior to the expiry of one (1) week from the
date of attachment unless the creditor and the debtor agree on an earlier auction, or unless such earlier auction
is required in order to avert the risk of the object to be sold at auction undergoing a significant loss in value, or
in order to avoid any disproportionate costs entailed by longer storage.

(2) The object shall be sold at auction in the municipality in which it was attached, or at another location in the
judicial district of the court responsible for execution, unless the creditor and the debtor agree on a third
location.

(3) The public notice of the time and place of the auction is to include a general designation of the objects to be
sold at auction.

(4) The rule set out in section 1239 (1), first sentence, of the Civil Code (Bürgerliches Gesetzbuch, BGB) shall
apply mutatis mutandis to the sale at auction; section 1239 (2) of the Civil Code (Bürgerliches Gesetzbuch,
BGB) shall likewise apply mutatis mutandis to the sale at auction performed on site.

(5) Subsections (2) and (3) shall not apply to internet auctions.
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Section 817
Successful bids and delivery

(1) If the auction is performed on site, the object shall go to the highest bidder after having been called three
times. Should the object be auctioned off in the internet, the winning bidder shall be that person who has made
the highest bid at the time at which the auction ends, this being at least the minimum bid that is to be attained
pursuant to section 817a (1), first sentence; that person shall be notified that he has won the auction.
Section 156 of the Civil Code (Bürgerliches Gesetzbuch, BGB) shall apply mutatis mutandis.

(2) The object so acquired may be delivered to the successful bidder only if the purchase money has been
paid, or if it is paid at the time of delivery.

(3) If the highest bidder has failed to demand the delivery of the object against payment of the purchase money
within the period determined in the auction rules, or, absent such rules, prior to the end of the auction on that
date, the object shall be auctioned off otherwise. The highest bidder shall not be admitted to make another
offer; he shall be liable for any shortfall and shall not be entitled to any surplus proceeds.

(4) Where the creditor is the winning bidder, he shall be released from making payment in cash insofar as the
proceeds are to be used, after deduction of the costs of compulsory enforcement, to satisfy his claim, unless
the debtor has been permitted to avert enforcement by providing security or by lodgment. To the extent the
creditor is released from the obligation to make payment in cash, the amount shall be deemed to have been
paid by the debtor to the creditor.

table of contents

Section 817a
Minimum bid

(1) The object being sold at auction may go only to the bidder whose bid came in at at least half the usual
market value of the object (minimum bid). The usual market value and the minimum bid are to be announced
while the object is being offered for bid.
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(2) Should the object not be sold because the bids made are lower than the minimum set, the creditor’s security
right shall continue in force. He may petition at any time that a new date be scheduled for an auction, or may
petition that the court order another form of realising the attached object pursuant to section 825. If another
form of realisation is directed, subsection (1) shall apply mutatis mutandis.

(3) Objects made of gold or silver may not be sold to a bidder bidding less than the value of the material of the
gold or silver object. Where no bid is made that would allow the object to be sold, the court-appointed
enforcement officer may conclude a private sale at the price that is equivalent to the value of the gold or silver,
but not lower than half the usual market value.
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Section 818
Discontinuation of the auction

The auction will be closed as soon as the proceeds suffice to satisfy the creditor and to cover the costs of
compulsory enforcement.
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Section 819
Effect of accepting the proceeds

The possession taken by the court-appointed enforcement officer of the proceeds shall be deemed to be a
payment made by the debtor unless the debtor has been permitted to avert the enforcement by providing
security or lodgment.
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Section 820
(repealed)
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Section 821
Realisation of securities

If attached securities have an exchange price or market price, they are to be sold by the court-appointed
enforcement officer directly concluding a direct sale at the then current price and, where they do not have such
a price, they are to be auctioned off in accordance with the general provisions.
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Section 822
Transfer of registered securities

Should securities be made out to bearers, the court responsible for execution may authorise the enforcement
officer to have the securities made out in the name of the buyer and to make the declarations required in this
regard in the debtor’s stead.
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Section 823
Bearer instruments that are withdrawn from circulation

If a bearer instrument is withdrawn from circulation by being registered in a particular name, or in any other
way, the court responsible for execution may authorise the enforcement officer to obtain their return to
circulation and to make the declarations required in this regard in the debtor’s stead.
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Section 824
Realisation of fruits that have not yet been harvested

Fruits that have been attached but have not yet been harvested may be sold at auction only after they have
become ready for harvest (ripe). The auction may be implemented before or after the fruits have been
harvested; in the latter case, the court-appointed enforcement officer is to have the harvest performed.
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Section 825
Other form of realisation
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(1) Upon the creditor or the debtor filing a corresponding petition, the court-appointed enforcement officer may
realise an attached object in another manner or at another location than has been determined in the above
sections. The court-appointed enforcement officer is to inform the respondent of the realisation intended. He
may not realise the object prior to the expiry of two (2) weeks following the service of the information notice
unless the respondent has agreed to this being done.

(2) Upon the creditor or the debtor filing a corresponding petition, the court responsible for execution may direct
an attached object to be sold at auction by another person than the court-appointed enforcement officer.
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Section 826
Subordinate attachment

(1) In order to attach objects that have already been attached, it shall suffice to record the declaration by the
court-appointed enforcement officer that he is attaching the objects on behalf of his principal.

(2) Where the first attachment has been performed by a different court-appointed enforcement officer, a copy of
the record is to be sent to him.

(3) The debtor is to be informed of the further attachments.

table of contents

Section 827
Procedure pursued in the case of several attachments

(1) By law, the tasks conferred on the second creditor shall devolve to the court-appointed enforcement officer
who has effected the first attachment unless the court responsible for execution instructs, upon a corresponding
petition being filed by a creditor or by the debtor, that the tasks of that first enforcement officer are to be
assumed by a different enforcement officer. The sale at auction shall be performed on behalf of all creditors
involved.

(2) Insofar as the proceeds obtained do not suffice to cover the claims, and the creditor on whose behalf the
second or a later attachment was performed demands that such proceeds be distributed differently than in the
sequence in which the attachments were made, without the other creditors involved consenting to this, the
court-appointed enforcement officer is to notify the execution court of the overall factual situation and is to lodge
the proceeds obtained. The documents relevant to the proceedings are to be attached to this notification.

(3) Where the attachment was performed for several creditors simultaneously, the same procedure is to be
followed.
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Subtitle 3
Compulsory enforcement against claims and other property rights
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Section 828
Jurisdiction of the execution court

(1) The court responsible for execution shall take the court actions that concern compulsory enforcement
against claims and other property rights.

(2) The execution court shall be that local court (Amtsgericht, AG) with which the debtor has his general venue
in Germany, and in all other cases the local court with which an action may be filed against the debtor pursuant
to section 23.

(3) If the court before which the action has initially been brought does not have jurisdiction, it shall relinquish
jurisdiction to the competent court upon the creditor filing a corresponding petition. The relinquishment shall not
be binding upon that court.

table of contents

Section 829
Attachment of a monetary claim

(1) In cases in which a monetary claim is to be attached, the court is to prohibit the third-party debtor from
making payment to the debtor. Concurrently, the court is to issue an order to the debtor that he is to refrain from
any disposition over the claim, in particular its collection. The attachment of several monetary claims against
various third-party debtors is to be ordered by a uniform court order, upon the creditor filing a corresponding
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petition, provided that this appears to be mandated for the enforcement purpose and further provided that there
is no reason to assume that interests warranting protection of the third-party debtor would contravene this.

(2) The creditor is to have the court order served on the third-party debtor. The court-appointed enforcement
officer is to immediately serve the order, together with a copy of the record of service, on the debtor, unless
service by publication is required. Where a debtor is located abroad, the order shall not be served and instead
shall be mailed.

(3) Upon the order being served on the third-party debtor, the attachment is to be deemed as having been
effected.

(4) The Federal Ministry of Justice is authorised to introduce forms serving the petition for the court to issue an
order of attachment and transfer, such forms being subject to approval by the Bundesrat and being made by
statutory instrument. To the extent forms have been introduced in accordance with the first sentence, the
petitioner must use them. Different types of forms may be introduced for proceedings before courts that process
these matters electronically, and for proceedings before courts that do not process these matters electronically.
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Section 829a
Simplified petition for enforcement in the case of writs of execution

(1) In cases in which an electronic petition is filed for compulsory enforcement under a writ of execution, which
does not require a court certificate of enforceability, forwarding the executed copy of the writ of execution may
be dispensed with in the case of a monetary claim being attached and transferred (sections 829, 835), provided
that

1.  The monetary claim due that is set out in the writ of execution does not amount to more than 5,000 euros;
the costs of compulsory enforcement and ancillary claims shall be included in computing the amount of the
claim only if they alone are the subject matter of the petition for enforcement;

2.  There are no stipulations requiring the submission of any records other than the executed copy of the writ of
execution;

3.  The creditor attaches to his petition, as an electronic document, a copy of the writ of execution along with a
certificate of service, and

4.  The creditor assures that he has at hand an executed copy of the writ of execution and a certificate of
service and the claim continues to exist in the amount set out in the petition for enforcement.

Where the costs of the compulsory enforcement are to be executed, a reviewable itemisation of the costs and
the corresponding vouchers are to be attached to the petition as electronic documents in addition to the
documents listed in number 3 of the first sentence.

(2) Should the court have doubts as to an executed copy of the writ of execution existing or the other pre-
requisites for enforcement having been met, it shall inform the creditor of this fact and shall perform the
compulsory enforcement only once the creditor has forwarded the executed copy of the writ of execution or has
proven that the other pre-requisites for the enforcement have been met.

(3) Section 130a (2) shall remain unaffected hereby.

table of contents

Section 830
Attachment of a mortgage claim

(1) In order to attach a claim for which a mortgage has been established, the physical submission of the
mortgage deed to the creditor is another prerequisite in addition to an attachment order being issued. Insofar as
the physical submission is effected by way of compulsory enforcement, this shall be deemed to have been
performed by the court-appointed enforcement officer taking away the deed for the purpose of surrendering it to
the creditor. Where handing over the mortgage deed is ruled out, its attachment shall be entered in the land
register; such entry shall be made on the basis of the attachment order.

(2) If the attachment order is served upon the third-party debtor prior to the physical submission of the
mortgage deed or prior to the attachment being entered in the land register, the attachment shall be deemed to
have been effected upon service.

(3) These rules are not to be applied in cases in which the attachment concerns claims to the performance
designated in section 1159 of the Civil Code (Bürgerliches Gesetzbuch, BGB). The same shall apply to any
debt-securing mortgage in the case provided for by section 1187 of the Civil Code regarding the attachment of
the principal claim.
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Section 830a
Attachment of a maritime mortgage claim

(1) In order to attach a claim for which a maritime mortgage has been established, the attachment is to be
entered in the register of ships or in the register of ships under construction; such entry shall be made on the
basis of the attachment order.

(2) In cases in which the attachment order is served on the third-party debtor prior to the attachment being
entered in the register, the attachment shall be deemed to have been effected upon service.

(3) These rules are not to be applied if the attachment concerns claims to the performance designated in
section 53 of the Act Governing Rights in Registered Ships and Ships under Construction (Gesetz über Rechte
an eingetragenen Schiffen und Schiffsbauwerken) dated 15 November 1940 (Law Gazette of the Reich
(Reichsgesetzblatt, RGBl.) I page 1499). The same shall apply where the principal claim of a maritime
mortgage is being attached for a claim under a bearer debenture, under a bill of exchange, or under any other
paper transferable by endorsement.
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Section 831
Attachment of endorsable bills

The attachment of claims under bills of exchange and other bills that may be transferred by endorsement is
effected by the court-appointed enforcement officer taking possession of such bills.
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Section 832
Scope of attachment in the event of ongoing emoluments

The security right acquired by the attachment of a wage claim or a similar claim consisting of ongoing
emoluments shall extend to cover also those amounts that fall due after the attachment.

table of contents

Section 833
Scope of attachment in the case of earned income and service income

(1) Insofar as service income is attached, this shall also concern the income that the debtor stands to earn as a
result of having been transferred to another office, of having been appointed to another office, or as a result of a
wage increase. This rule is not to be applied to any cases in which the employer changes.

(2) Should the work relationship or service relationship end and the debtor and the third-party debtor establish a
new such relationship within nine (9) months, the attachment shall also extend to cover the claim under the new
work or service relationship.

table of contents

Section 833a
Scope of attachment in the case of credit balances on an account

The attachment of a credit balance on an account kept with a credit institution comprises the credit balance
existing on the date on which the attachment order is served, as well as the daily balances given on the days
following the attachment.

table of contents

Section 834
Debtor is not heard

The debtor is not to be heard, prior to the attachment, regarding the request for attachment.
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Section 835
Transfer of a monetary claim

(1) The monetary claim that has been attached is to be transferred to the creditor, at his choice, either for
collection or, in lieu of payment at the nominal value.
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(2) In the latter case, the claim devolves onto the creditor; this has the effect that the creditor is satisfied as
concerns his claim vis-à-vis the debtor in the extent to which the claim exists.

(3) The stipulations of section 829 subsections (2) and (3) shall apply mutatis mutandis to the transfer. Should a
debtor be an individual and his balance with a credit institution have been attached and transferred to the
creditor, payment out of the balance may be made to the creditor, or the amount may be lodged, only four (4)
weeks after the court order as to the transfer has been served on the third-party debtor; where a balance has
been attached that will be credited only at a future date, the court responsible for execution will additionally
order, upon a corresponding petition being filed, that payment may be made to the creditor, or the amount may
be lodged, only four (4) weeks after the amounts have been credited to the debtor’s account.

(4) Where a balance has been attached that will be transferred to the debtor only at a future date and credited
to an account exempted from attachment in the sense as defined by section 850k (7), the third-party debtor
may make payment to the creditor, or lodge the amount, only after one (1) calendar month has expired
following the month in which the respective amount has been credited to the debtor’s account. The court
responsible for execution may issue an order in derogation herefrom, upon a corresponding petition having
been filed by the creditor, should the provision made in the first sentence result in the creditor being subjected
to a hardship that said creditor cannot reasonably be expected to bear, even if the debtor’s interest in protection
is fully taken into account.

(5) Where remuneration for work performed or services provided personally by the debtor, who is an individual,
which is payable to same on a non-recurrent basis, is transferred to the creditor, or where other income that is
not earned income is so transferred to the creditor, the third-party debtor may make payment to the creditor, or
lodge the amount, only four (4) weeks following service of the court order as to transfer.
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Section 836
Effect of the transfer

(1) The transfer takes the stead of formal declarations made by the debtor on which the entitlement to collect
the claim depends pursuant to the stipulations of civil law.

(2) The court order as to the transfer shall be deemed to be legally valid, even if it has been issued wrongly, to
the benefit of the third-party debtor vis-à-vis the debtor until it is repealed and the third-party debtor becomes
aware of this fact.

(3) The debtor is under obligation to provide the creditor with the information the latter requires in order to
assert his claim, and to surrender to the creditor the records or documents available with the debtor concerning
the claim. Should the debtor fail to provide such information, he shall be under obligation, upon the creditor
filing a corresponding petition, to make the corresponding declarations for the record and to give an assurance
regarding his statements by a statement made in lieu of an oath. The court-appointed enforcement officer
competent pursuant to section 802e shall summon the debtor to take the latter’s information and to administer
the statutory declaration in lieu of an oath. The stipulations of section 802f (4), of sections 802g through 802i,
and of section 802j subsections (1) and (2) shall apply mutatis mutandis. The creditor may obtain the surrender
of the records or documents by way of compulsory enforcement.
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Section 837
Transfer of a mortgage claim

(1) The physical delivery of the court order regarding the transfer to the creditor shall be sufficient for
transferring an attached claim for which a mortgage exists. In those cases in which the handover of the
mortgage deed is ruled out, the transfer in lieu of payment shall require the transfer to be entered in the land
register; the entry shall be made on the basis of the court order as to the transfer.

(2) These rules are not to be applied to the extent the transfer concerns claims to the performance designated
in section 1159 of the Civil Code (Bürgerliches Gesetzbuch, BGB). The same shall apply to the transfer of the
principal claim in the case of a debt-securing mortgage as provided for by section 1187 of the Civil Code.

(3) In the case of a debt-securing mortgage of the type designated in section 1190 of the Civil Code
(Bürgerliches Gesetzbuch, BGB), the principal claim may be attached and transferred pursuant to the general
regulations, provided that the creditor has filed a petition for the claim to be transferred without the mortgage in
lieu of payment.
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Section 837a
Transfer of a maritime mortgage claim
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(1) Where the claim is transferred for collection, the physical delivery to the creditor of the court order as to the
transfer shall be sufficient for transferring an attached claim for which a maritime mortgage exists. The transfer
in lieu of payment shall require the transfer to be entered in the register of ships or in the register of ships under
construction; the entry shall be made on the basis of the court order as to the transfer.

(2) These rules are not to be applied insofar as the transfer concerns claims to the performance designated in
section 53 of the Act Governing Rights in Registered Ships and Ships under Construction (Gesetz über Rechte
an eingetragenen Schiffen und Schiffsbauwerken) dated 15 November 1940 (Law Gazette of the Reich
(Reichsgesetzblatt, RGBl.) I page 1499). The same shall apply, in the case of a maritime mortgage, if the
principal claim is being transferred for a claim under a bearer debenture, under a bill of exchange or under any
other instrument transferable by endorsement.

(3) Should a maritime mortgage have been limited to a maximum amount (section 75 of the Act referred to in
subsection (2)), section 837 (3) shall apply mutatis mutandis.
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Section 838
Objection of the debtor in the case of pledged collateral

Insofar as a claim secured by pledged collateral is transferred, the debtor may refuse to surrender to the
creditor the collateral subjected to the pledge until he is provided with security for the liability to which he may
be subject in the event the creditor violates his obligations vis-à-vis the pledgor of the collateral.
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Section 839
Transfer where the debtor is authorised to avert enforcement

If the debtor is able to avert the enforcement pursuant to section 711, first sentence, section 712 (1), first
sentence, by providing a security or lodgment, the attached monetary claims shall be transferred only for
collection and only with the effect of the third-party debtor having to lodge the amount owed.
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Section 840
Obligation of the third-party debtor to make declarations

(1) Upon the creditor so demanding, the third-party debtor is to declare to the creditor, within two (2) weeks of
the date on which the attachment order was served:

1.  Whether and to what extent he acknowledges the claim as being justified and is prepared to make payment;

2.  Whether any other persons are pursuing any claims, and if so, which these claims are;

3.  Whether any claims have already been attached for other creditors, and if so, which these claims are

4.  Whether an order as been issued in the course of the past twelve (12) months instructing that the balance
credited to the account of which the credit balance has been attached is exempted from attachment in
accordance with section 850l, and

5.  Whether or not the account of which the balance has been attached is an account exempted from
attachment in the sense as defined by section 850k (7).

(2) The record of service must include the notice that such declarations are to be made. The third-party debtor
shall be liable to the creditor for any damage arising from the failure to fulfil his obligations.

(3) The declarations by the third-party debtor may be made to the court-appointed enforcement officer at the
time the attachment order is served or within the period determined in the first subsection. In the former case,
they are to be included in the record of service and are to be signed by the third-party debtor.

table of contents

Section 841
Obligation to give third-party notice

A creditor pursuing his claim before the courts is under obligation to give third-party notice to the debtor in the
court proceedings unless this requires service abroad or service by publication.

table of contents
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Section 842
Compensation of damages for delayed recovery of claims

The creditor delaying the recovery of a claim that has been transferred to him for collection shall be liable to the
debtor for any damage arising therefrom.
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Section 843
Waiver by the creditor having a right of lien

The creditor may waive the rights acquired by the attachment and transfer for collection notwithstanding his
claim. The waiver is effected by a corresponding declaration, which is to be served on the debtor. The
declaration is to be served on the third-party debtor as well.
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Section 844
Other form of realisation

(1) Should the attached claim be subject to conditions, or should it have a fixed maturity date, or should its
collection entail difficulties because it depends on counter-performance being made, or should it entail other
difficulties, the court may, upon a corresponding petition having been filed, direct another form of realisation to
be implemented instead of a transfer.

(2) The opponent is to be heard prior to the court order being issued by which the petition is complied with,
unless service abroad or service by publication is required.
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Section 845
Notice of imminent attachment of a debt

(1) Based on an enforceable deed of title, the creditor may have a notice served on the third-party debtor and
the debtor, even prior to the attachment, that the attachment is imminent, which is to include the notice to the
third-party debtor that he is to not make payment to the debtor, and the notice to the debtor to forgo any
disposition over the claim, in particular its collection. The court-appointed enforcement officer is to himself
prepare the notification with the said notices if he has been expressly instructed to do so by the creditor. In
cases in which a debtor is located abroad, the order shall not be served and instead shall be mailed.

(2) The notification to the third-party debtor has the effect of a seizure (section 930), provided the claim is
attached within one (1) month. The period shall commence on the day on which the notification is served.
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Section 846
Compulsory enforcement against claims to surrender

Compulsory enforcement against claims that concern the surrender or the transfer of ownership of physical
objects shall be performed in accordance with sections 829 to 845, taking account of the provisions made
hereinbelow.
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Section 847
Claim to surrender of a movable object

(1) In attaching a claim concerning a movable physical object, an order shall direct that the object is to be
surrendered to a court-appointed enforcement officer charged with this task by the creditor.

(2) The rules regarding the realisation of attached objects are to be applied to the realisation of the object.

table of contents

Section 847a
Claim to surrender of a ship

(1) In attaching a claim concerning a registered ship, it is to be ordered that the ship be surrendered to a
fiduciary, who is to be appointed by the court responsible for execution.

(2) Should the claim be directed at obtaining the transfer of ownership, the fiduciary shall represent the debtor
in transferring ownership. Upon the ownership devolving to the debtor, the creditor shall obtain a maritime
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mortgage for his claim. The fiduciary is to approve the entry of the maritime mortgage in the register of ships.

(3) Compulsory enforcement against the ship shall be effected in accordance with the rules applying to
compulsory enforcement against immovable property.

(4) The above rules shall apply mutatis mutandis where the claim concerns a ship under construction that has
been entered, or has the capacity to so be entered, in the register of ships under construction.
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Section 848
Claim to surrender of immovable property

(1) In attaching a claim concerning immovable property, an order is to be issued, upon the creditor filing a
corresponding petition, that the property be surrendered to a sequestrator, who is to be appointed by the local
court (Amtsgericht, AG) in the district of which the property is located.

(2) In cases in which the claim is directed at obtaining the transfer of ownership, conveyance shall be made to
the sequestrator as the debtor’s representative. Upon the ownership devolving to the debtor, the creditor shall
obtain a debt-securing mortgage for his claim. The sequestrator is to approve the entry of the debt-securing
mortgage.

(3) Compulsory enforcement against the object surrendered shall be effected in accordance with the rules
applying to compulsory enforcement against immovable property.
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Section 849
No transfer in lieu of payment

It is inadmissible to transfer, in lieu of payment, the claims designated in section 846.
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Section 850
Exemption from attachment of earned income

(1) Earned income that is payable in money may be attached only subject to the stipulations set out in
sections 850a through 850i.

(2) Earned income in the sense of this rule consists of the remuneration and pensions of civil servants, wages
and service pay, retirement pensions, and similar continuous earnings granted after the person concerned has
temporarily or permanently left service or his work relationship, and furthermore consists of pensions paid to
surviving dependents as well as of other remuneration for services of any kind that make up the debtor’s
economic activities either in their entirety or to a significant degree.

(3) The following emoluments are defined as earned income to the extent they are payable in money:

a)  Emoluments that an employee may claim as compensation for non-compete restrictions for the time
following the date on which his relationship of service has ended;

b)  Pensions granted on the basis of insurance contracts, if such insurance has been taken out in the interests
of providing a pension to the insured or to his dependent next of kin.

(4) The attachment of the earned income payable in money covers all forms of remuneration to which the
debtor is entitled for the performance of his work or service obligations, regardless of how such remuneration is
designated or computed.

table of contents

Section 850a
Emoluments exempted from attachment

The following are exempted from attachment:

1.  Half of those parts of the earned income that are paid for overtime work;

2.  The emoluments granted in addition to the earned income for the duration of a holiday, allowances granted
on the occasion of a special event within the operation, and fidelity bonuses, provided that they remain within
the scope of what is usual;
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3.  Expense allowances, daily allowances, and other social allowances granted for activities pursued away from
the office, payments made for work material provided by the employee, danger pay, as well as dirt and hardship
pay, provided that these emoluments remain within the scope of what is usual;

4.  Christmas bonuses up to the amount of half the monthly earned income, the exemption being capped at 500
euros;

5.  Marriage and child birth benefits, provided that the enforcement is being pursued for other claims than those
arising from the marriage or the birth of the child;

6.  Child-raising allowances, student allowances, and similar emoluments;

7.  Death benefits and survivors’ benefits under work or service relationships;

8.  Special allowances for the blind.
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Section 850b
Emoluments attachable subject to conditions

(1) Furthermore, the following are exempted from attachment:

1.  Pensions to be paid for an injury to limb or health;

2.  Maintenance pensions based on a statutory rule, as well as the pensions to be paid because the recipient
has been stripped of such a claim;

3.  Continued earnings that a debtor receives from foundations or otherwise as a result of the care and
generosity of a third party, or due to the provisions made for retired farmers remaining on the farm, or due to the
provisions made in an agreement on removal from a house;

4.  Emoluments paid by plans established for the maintenance of widows and orphans, aid and assistance
plans, and health insurance funds, such emoluments being granted exclusively or to a significant part for the
purpose of providing maintenance, and furthermore claims under life insurance policies that have been taken
out only against the risk of the insured party’s dying, provided the amount insured is not higher than 3,579
euros.

(2) These emoluments may be attached pursuant to the rules applying to earned income where the
enforcement against the debtor’s other movable assets has not achieved, or foreseeably will not achieve, the
full satisfaction of the creditor, and where the attachment is equitable in light of the circumstances of the case,
in particular in light of the nature of the claim to be recovered and the amount of the emoluments.

(3) Prior to delivering its decision, the court responsible for execution shall hear the parties involved.
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Section 850c
Attachment-exempt threshold for earned income

(1) Earned income shall be exempted from attachment provided it does not amount to more than

930 euros 1) per month,

217.50 euros 2) per week, or

43.50 euros 3) per day,

depending on the period of time for which it is being paid. In cases in which, as a result of a statutory obligation,
the debtor makes maintenance payments to a spouse, a divorced spouse, a partner under a civil union, or a
former partner under a civil union, or to a relative, or where the debtor makes such payments to a parent
pursuant to sections 1615l and 1615n of the Civil Code (Bürgerliches Gesetzbuch, BGB), the amount up to
which earned income shall be exempted from attachment shall increase to up to

2,060 euros 4) per month,

478.50 euros 5) per week, or

96.50 euros 6) per day,

doing so by

350 euros 7) per month,
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81 euros 8) per week, or

17 euros 9) per day,

for the first person to whom such maintenance is granted, and by

195 euros 10) per month,

45 euros 11) per week, or

9 euros 12) per day

in each case for the second through fifth person.

(2) If the earned income is higher than the amount up to which such earned income is exempt from attachment
pursuant to subsection (1), based on the number of persons to which the debtor is paying maintenance, the
excess amount shall be partly exempted from attachment in the amount of three tenths if the debtor is not
paying maintenance to any of the persons set out in subsection (1), two further tenths for the first person to
whom maintenance is paid, and one further tenth for each of the second to fifth persons. That part of the
earned income that is in excess of 2,851 euros 13) per month (658 euros 14) per week, 131.58 euros 15) per
day) shall not be taken into account in computing the amount that is exempted from attachment.

(2a) The amounts that have been exempted from attachment pursuant to subsection (1) and subsection (2),
second sentence, shall be modified in each case by 1 July of every second year, and shall so be modified for
the first time as per 1 July 2003; the computation of the modification is to be based on the percentage change,
as compared to the respective previous year, of the basic personal allowance granted pursuant to
section 32a (1) number 1 of the Income Tax Act (Einkommensteuergesetz) and on the version of
section 32a (1) number 1 of the Income Tax Act applicable as per 1 January of the respective year. The Federal
Ministry of Justice shall publish the relevant amounts in due time in the Federal Law Gazette
(Bundesgesetzblatt, BGBl.).

(3) In computing the part of the earned income that is attachable pursuant to subsection (2), the earned income
is to be rounded down, where applicable after having deducted the amount that is attachable pursuant to
subsection (2), second sentence, that has been set out in the table annexed to the present Code; such
rounding shall be made for monthly payments to an amount divisible by 10 euros, for weekly payments to an
amount divisible by 2.50 euros, and for daily payments to an amount divisible by 0.50 euros. The attachment
order shall be deemed to be sufficiently clear if it makes reference to said table.

(4) Should a person to whom the debtor is paying maintenance based on statutory obligations have earnings of
his own, the court responsible for execution may determine at its equitably exercised discretion, upon the
creditor having filed a corresponding petition, that this person shall not be considered, either entirely or in part,
in computing the part of the debtor’s earned income that is exempted from attachment; should that person be
taken into account only partially, subsection (3), second sentence, shall not be applied.
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Section 850d
Liability to attachment where the debtor must comply with claims to maintenance

(1) Regarding claims to maintenance to which a relative, a spouse, a divorced spouse, a partner under a civil
union, or a former partner under a civil union is entitled, or a parent pursuant to sections 1615l and 1615n of the
Civil Code (Bürgerliches Gesetzbuch, BGB), the earned income and the emoluments set out in section 850a
numbers 1, 2 and 4 are attachable without the limitations designated in section 850c. However, the debtor is to
be left sufficient funds as he requires for his necessary maintenance and in order to fulfil his current statutory
maintenance obligations to the beneficiaries taking precedence before the creditor, or to satisfy, in equal
measure, the beneficiaries ranking equally with the creditor; of the emoluments set out in section 850a
numbers 1, 2 and 4, he is to be left with at least half of the amount exempted from attachment pursuant to
section 850a. The part of the debtor’s earned income left to him thereafter may not be higher than the amount
that would have to be left to him in accordance with the stipulations of section 850c to the detriment of those
creditors who are not privileged. The stipulations of the present subsection shall not apply insofar as it cannot
be assumed, under the circumstances given at that time, that the debtor intentionally evaded his payment
obligation where overdue performance is to be attached that fell due longer than one (1) year prior to the
petition having been filed for issuance of the attachment order.

(2) Where there are several beneficiaries as defined in subsection (1), they are to be considered in the order of
their claims pursuant to section 1609 of the Civil Code (Bürgerliches Gesetzbuch, BGB) and pursuant to
section 16 of the Act on Civil Unions (Lebenspartnerschaftsgesetz), in which context several beneficiaries with
similar entitlements shall have equal rank amongst each other.

(3) In the case of the enforcement of claims designated in subsection (1), as well as in the case of pensions to
be paid on the occasion of injuries to limb or health, the income that will be earned in future may be attached
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and transferred together with the attachment of due claims in order to satisfy the claims becoming due at a
future date.
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Section 850e
Computation of attachable earned income

In computing attachable earned income, the following shall apply:

1.  The emoluments that are exempted from attachment pursuant to section 850a shall not be included in the
computation, nor shall amounts be included that are to be remitted directly based on the stipulations of tax law
or welfare law in order to fulfil the debtor’s obligations under law. These amounts shall be equivalent to
amounts payable in the disbursement period that the debtor:

a)  Pays according to the stipulations of the acts governing social insurance in order to maintain his social
insurance coverage; or

b)  Pays to a health insurance plan comprising a specific group of insured persons or a private health insurance
company, provided that they remain within the scope of what is usual.

2.  Should the debtor earn income from several sources, the court responsible for execution is to add them up
in the context of the attachment, upon corresponding application being made. The basic personal allowance
exempted from attachment is to be deducted first and foremost from the earned income on which the debtor’s
livelihood is essentially based.

2a.  Upon a corresponding application being made, the claims to current monetary benefits paid pursuant to the
Social Code (Sozialgesetzbuch) are to be added to the earned income to the extent they are subject to
attachment. To the extent the attachment is not being effected for statutory claims to maintenance, the basic
personal allowance exempted from attachment is to be taken primarily from the current monetary benefits paid
in accordance with the Social Code. Claims to monetary benefits for children may be added to the earned
income only to the extent they may be attached pursuant to section 76 of the Income Tax Act
(Einkommensteuergesetz) or pursuant to section 54 (5) of the First Book of the Social Code.

3.  Should the debtor receive remuneration in kind in addition to the income payable in money, the cash
remuneration and the remuneration in kind are to be added to each other. In such event, the amount payable in
cash shall be attachable insofar as the part of the debtor’s total income that is exempted from attachment
pursuant to section 850c is covered by the value of the remuneration in kind left to the debtor.

4.  Where an attachment, an assignment, or any other disposition regarding one of the claims designated in
section 850d collides with an attachment for any other claim, the parts of the earned income that are liable to
attachment in an extended scope pursuant to section 850d are to be set off initially from the claims to
maintenance. The court responsible for execution shall perform the set-off upon a party involved filing the
corresponding petition. As long as no decision by the execution court has been served on the third-party debtor,
he may make payments with redemptive effect based on the content of the attachment orders, assignments
and other dispositions of which he is aware.
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Section 850f
Modification of the amount exempted from attachment

(1) Upon corresponding application being made, the court responsible for execution may leave a part of the
debtor’s attachable earned income as defined by sections 850c, 850d and 850i to the debtor if:

a)  The debtor proves that, should the attachment-exempt thresholds be applied as have been set out in the
appendix to this Code (under section 850c), the necessary livelihood in the sense as defined in the Third and
Eleventh Chapter of the Twelfth Book of the Social Code (Sozialgesetzbuch) or in Chapter 3 Division 2 of the
Second Book of the Social Code is not covered for himself and the persons to whom he is to pay maintenance;

b)  This is required by special needs of the debtor on personal or professional grounds; or if

c)  This is required by the substantial scope of the debtor’s statutory obligations to pay maintenance, in
particular the number of his dependents,

and if this is not contravened by overriding interests of the creditor.

(2) Should compulsory enforcement be pursued for a claim arising from intentionally committed tort, the
execution court may determine, upon the creditor filing a corresponding petition, the attachable part of the
earned income without taking account of the limitations provided for in section 850c; however, the debtor is to
be left with sufficient funds to cover his necessary maintenance and to allow him to fulfil his current statutory
obligations to pay maintenance.
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(3) Where compulsory enforcement is pursued for claims other than those designated in subsection (2) and in
section 850d, and in those cases in which the debtor’s earned income amounts to more than 2,815 euros 1) per
month (641 euros 2) per week, 123.50 euros 3) per day), the execution court may at its sole discretion
determine, upon the creditor filing a corresponding petition, the attachment of amounts above and beyond
those amounts that are attachable pursuant to section 850c, and in so doing the court shall take account of the
creditor’s and of the debtor’s concerns. However, the debtor is to be left at least the amount that would result
for an earned income of 2,815 euros 1) per month (641 euros 2) per week, 123.50 euros 3) per day) under
section 850c. The amounts according to sentences 1 and 2 shall be modified in accordance with the provision
made in section 850c (2)a in each case as per 1 July of every second year, and for the first time as per 1 July
2003. The Federal Ministry of Justice shall publish the relevant amounts in due time in the Federal Law Gazette
(Bundesgesetzblatt, BGBl.).
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Section 850g
Modification of the prerequisites for an exemption from attachment

Should the prerequisites for assessing the part of the earned income that is exempted from attachment change,
the court responsible for execution is to correspondingly modify the attachment order upon the debtor or
creditor having filed a corresponding petition. A third party shall also be entitled to file such a petition if the
debtor is obligated under law to pay maintenance to that party. The third-party debtor may perform in
accordance with the content of the earlier attachment order, with redemptive effect, until the court order as to
the modification is served on him.
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Section 850h
Disguised earned income

(1) Insofar as the recipient of the work performed or services provided by the debtor has entered into obligation
to perform vis-à-vis a third party, which performance represents remuneration for the debtor’s performance
under the circumstances given at that time, either as a whole or in part, the claim of the third-party beneficiary
may be attached in this regard, based on the enforceable deed of title against the debtor, as if the debtor was
entitled to such claim. The attachment of the debtor’s claim to remuneration shall comprise, without any further
requirements needing to be met, the claim of the third-party beneficiary. The attachment order is to be served
on the third-party beneficiary as well as on the debtor.

(2) Should the debtor perform work for or provide services to a third party in a permanent relationship that, by
their nature and scope, are usually remunerated, and so performs the work and provides the services without
remuneration, or against remuneration that is disproportionately low, a reasonable remuneration shall be
deemed owed in the relationship of the creditor to the recipient of the work and services. In reviewing whether
or not these prerequisites are given, and in assessing the remuneration, all circumstances of the individual
case are to be taken into account, in particular the nature of the work performed and services provided, the
family or other relationship given between the party entitled to the performance of the services and the party
obligated to perform them, and the economic capacity of the party entitled to the performance of the services.
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Section 850i
Exemption from attachment of other earnings

(1) Where remuneration that is not payable on a regularly recurring basis for work performed or services
provided personally by the debtor, or other earnings that are not earned income, has/have been attached, the
court is to leave funds to the debtor, upon corresponding petition being made, for a reasonable period of time,
in that amount that would remain for him, according to the court’s estimate at its free discretion, if the income he
was earning consisted of current wages or service pay. In taking the decision, the debtor’s economic
circumstances, and in particular his other options for earning his living, are to be assessed at the court’s
discretion. . The court is to refuse to comply with a petition filed by the debtor insofar as it is contravened by
overriding concerns of the creditor.

(2) The stipulations of section 27 of the Home Work Act (Heimarbeitsgesetz) of 14 March 1951 (published in
Federal Law Gazette (Bundesgesetzblatt, BGBl.) I page 191) shall remain unaffected hereby.

(3) The provisions of the rules governing insurance, nursing care, and pensions as well as other statutory
stipulations concerning the attachment of claims of a certain kind shall remain unaffected hereby.
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Section 850k
Account exempted from attachment
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(1) Where the balance credited to the debtor’s account with a credit institution, such account being exempted
from attachment, is attached, the debtor may dispose of the balance up to the amount of the monthly allowance
pursuant to section 850c (1), first sentence, in conjunction with section 850c (2a); in this regard, the balance is
not subject to attachment. The balance in the sense of the first sentence includes any balance that may not be
paid to the creditor or lodged until the expiry of the period provided for by section 835 (4). Insofar as, in the
course of the respective calendar month, the debtor has not disposed of the balance in the amount that is
exempt from attachment pursuant to the first sentence, this balance shall not be subject to attachment in the
following calendar month, in addition to the balance exempted from attachment under the first sentence. The
first to third sentences shall apply mutatis mutandis where the balance credited to a current account of the
debtor has been attached, and such current account is converted to an account exempted from attachment
prior to expiry of four (4) weeks following service of the court order as to transfer.

(2) In all other regards, the attachment of the credit balance shall be deemed to have been ordered subject to
the proviso that the following amounts are not subject to attachment, thus increasing the allowance pursuant to
subsection (1):

1.  The amounts exempted from attachment pursuant to section 850c (1), second sentence, in conjunction with
section 850c (2a), first sentence, where

a)  The debtor is paying maintenance to one or several persons based on statutory obligations, or

b)  The debtor is receiving monetary benefits pursuant to the Second or Twelfth Book of the Social Code
(Sozialgesetzbuch) for persons living with him in a household in the sense as defined by section 7 (3) of the
Second Book of the Social Code or sections 19, 20, 36, first sentence, or section 43 of the Twelftth Book of the
Social Code, vis-à-vis whom the debtor is not obligated to pay maintenance in accordance with statutory
provisions;

2.  Non recurrent monetary benefits in the sense as defined by section 54 (2) of the First Book of the Social
Code and monetary benefits serving to compensate the additional expenditures resulting from a physical
disability or ill health, in the sense as defined by section 54 (3) number 3 of the First Book of the Social Code;

3.  Child benefits or any other monetary benefits received with regard to children, unless these are attached
due to a child’s claim to maintenance payments regarding whom the benefits are being granted, or regarding
whom the benefits are taken into account.

For the amounts governed by the first sentence, subsection (1), third sentence, shall apply mutatis mutandis.

(3) The amount that the court responsible for execution has left unattached in the attachment order shall take
the stead of the amounts exempted from attachment under subsection (1) and subsection (2), first sentence,
number 1 if the balance is attached due to the claims designated in section 850d.

(4) The court responsible for execution may determine an amount to be exempted from attachment, upon the
corresponding petition being filed, that deviates from the amounts set out in subsection (1),
subsection (2), first sentence, number 1 and subsection (3). Sections 850a, 850b, 850c, 850d (1) and (2),
sections 850e, 850f, 850g and 850i as well as sections 851c and 851d of the present Code as well as
section 54 subsection (2), subsection (3) numbers 1, 2 and 3, subsections (4) and (5) of the First Book of the
Social Code, section 17 (1), second sentence, of the Twelfth Book of the Social Code and section 76 of the
Income Tax Act (Einkommensteuergesetz) are to be applied mutatis mutandis. In all other regards, the
execution court has the authority to deliver the orders designated in section 732 (2).

(5) The credit institution is under obligation vis-à-vis the debtor to perform under the contractual arrangements
in place as concerns the credit balance that is not subject to attachment in accordance with subsections (1) and
(3). This shall apply to the amounts not subject to attachment pursuant to subsection (2) only insofar as the
debtor proves – by submitting a certificate of his employer, the institution making payment of the child benefits
(Familienkasse), the authority making subsistence payments or any suitable person or authority in the sense of
section 305 (1) number 1 of the Insolvency Statute (Insolvenzordnung, InsO) – that the credit balance is not
subject to attachment. The performance by the credit institution to the debtor has redemptive effect if it is not
aware, also not due to gross negligence on its part, that the certificate is incorrect. Where the debtor is unable
to submit proof as stipulated by the second sentence, the court responsible for execution is to determine the
amounts in accordance with subsection (2) upon the corresponding petition being filed. The first to fourth
sentences also apply with a view to any lodged amounts.

(6) Where a monetary benefit pursuant to the Social Code or child benefits are credited to an account
exempted from attachment, the credit institution may set off the claim arising by the credit only from those
claims, or offset only those claims from such credit, for a period of fourteen (14) days from the date on which
such amount was credited, to which it is entitled as remuneration for managing the account or based on
dispositions over the account by the beneficiary within that period of time. Up to the amount of the credit
balance remaining thereafter, the credit institution is not authorised, for a period of fourteen (14) days from the
date on which said amount was credited, to refuse to implement payment instructions for lack of funds if the
beneficiary proves, or if it is otherwise known to the credit institution, that the amount credited is a monetary
benefit granted pursuant to the Social Code, or that it consists of child benefits. The remuneration of the credit
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institution for its management of the account may also be set off against amounts pursuant to subsections (1) to
(4).

(7) In the agreement on which the management of a current account is based, the customer, this being an
individual, or his legal representative may agree with the credit institution that the current account is to be
managed as an account exempted from attachment. The customer may demand at any time that the credit
institution manage his current account as an account exempted from attachment. Where the balance credited
to the current account has already been attached, the debtor may demand that the current account be kept as
an account exempted from attachment as per the beginning of the fourth (4th) bank working day following the
date on which he made the corresponding declaration.

(8) Every person may maintain only one account exempted from attachment. In the contractual arrangements,
the customer is to assure the credit institution that he is not maintaining any other account exempted from
attachment. The credit institution may notify information services that it is managing an account exempted from
attachment for the customer. The information services may use this information only to provide information to
credit institutions making the corresponding inquiries in order to check the veracity of the assurance made in
accordance with the second sentence hereof, as to whether or not the person concerned is maintaining an
account exempted from attachment. Even if the data subject grants his consent, it is not admissible to collect,
process, and use the data for any other purpose than that set out in the fourth sentence.

(9) Where, contrary to the stipulations of subsection (8), first sentence, a debtor maintains several current
accounts as accounts exempted from attachment, the court responsible for execution will order, upon a creditor
filing the corresponding petition, that only the current account the creditor has designated in the petition will
remain an account exempted from attachment. The creditor is to demonstrate to the satisfaction of the court
that the pre-requisites set out in the first sentence have been met by submitting the corresponding declarations
by the third-party debtors. The debtor will not be heard. The decision is to be served on all third-party debtors.
Upon the decision being served on those credit institutions managing current accounts that have not been
determined as accounts exempted from attachment, the effects set out in subsections (1) to (6) shall cease.
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Section 850l
Order as to amounts being non-attachable that have been credited to accounts exempted from

attachment

Upon the debtor filing a corresponding petition, the court responsible for execution may order that the credit
balance on the account exempted from attachment not be subject to attachment for a term of up to twelve (12)
months if the debtor proves that, in the six (6) months preceding the date on which he filed the petition, the vast
majority of the amounts credited to the said account were non-attachable amounts, and if the debtor
demonstrates to the satisfaction of the court that it can be expected that the vast majority of the amounts to be
credited to the account in the coming twelve (12) months likewise will be non-attachable amounts. The court
may refuse to issue this order if this is contravened by overriding interests of the creditor. The order is to be
reversed, upon a creditor filing the corresponding petition, if the pre-requisites therefor are no longer given, or if
the order is contravened by the creditor’s overriding interests.
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Section 851
Non-transferable claims

(1) Where no special rules exist, a claim shall be liable to attachment only insofar as it is transferable.

(2) A claim that is not transferable pursuant to section 399 of the Civil Code (Bürgerliches Gesetzbuch, BGB)
may be attached and transferred for collection insofar as the object owed is liable to attachment.
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Section 851a
Exemption from attachment for farmers

(1) The attachment of claims, to which a debtor operating an agricultural operation is entitled for the sale of
agricultural products, is to be vacated by the court responsible for execution, upon the debtor having filed a
corresponding petition, insofar as the earnings are indispensible for the maintenance of the debtor, his family
and employees, or in order to maintain a proper administration of his operation.

(2) No attachment shall be performed in cases in which it is obvious that the prerequisites for repealing
compulsory enforcement pursuant to subsection (1) are given.

table of contents
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Section 851b
Exemption from attachment in the case of rents under tenancy and lease agreements

(1) Upon the debtor filing a corresponding petition, the attachment of rents paid under tenancy and lease
agreements is to be vacated by the court responsible for execution insofar as these earnings are indispensible
for the debtor to maintain the property, to perform the necessary upkeep work and to satisfy claims that would
take precedence, in the event of compulsory enforcement being effected against the property, before the
creditor’s claim pursuant to section 10 of the Act on Enforced Auctions and Receivership (Gesetz über die
Zwangsversteigerung und die Zwangsverwaltung). The same shall apply to the attachment of cash funds and
credit balances resulting from rent payments made under tenancy and lease agreements that are indispensible
for the purposes designated in the first sentence.

(2) Should the petition not have been filed within a period of two (2) weeks, it shall be dismissed without having
been reviewed on its merits in those cases in which the execution court is convinced that the debtor failed to file
the petition earlier with the intention of protracting the proceedings or due to his gross negligence. The period
shall commence with the attachment.

(3) Orders pursuant to subsection (1) may be issued in several instances and, insofar as this is mandated
under the circumstances given at that time, they may be reversed or modified upon corresponding application
being made.

(4) The creditor is to be heard prior to the decisions designated in subsections (1) and (3) being delivered,
insofar as this is possible without any significant delays. The factual circumstances that are relevant to the
decision are to be demonstrated to the satisfaction of the court. No attachment shall be made if it is obvious
that the prerequisites for repealing a compulsory enforcement pursuant to subsection (1) are given.
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Section 851c
Exemption from attachment in the case of old-age pensions

(1) Claims to payments made on the basis of agreements may be attached like earned income only if:

1.  The payment is made at regular intervals on a life-long basis, but not prior to the recipient’s 60th birthday, or
only upon the occurrence of occupational disability;

2.  The claims under the agreement may not be disposed of;

3.  The determination of third parties as beneficiaries is ruled out, to the exception of surviving dependents or
beneficiaries; and

4.  No payment of a capital lump sum was agreed, except as death benefits.

(2) In order to enable the debtor to provide for his old age within reasonable bounds, he may accumulate a
determined amount that is exempted from attachment, on the basis of an agreement designated in
subsection (1), up to a total of 256,000 euros, such accumulation being scaled in accordance with his age in life
and taking account of the developments on the capital market, the mortality risk, and the amount of the
attachment-exempt threshold. The debtor may accumulate, from when he is 18 years of age until his 29th

birthday: 2,000 euros per year, from when he is 30 year of age until his 39th birthday: 4,000 euros per year,
from when he is 40 years of age until his 47th birthday: 4,500 euros per year, from when he is 48 years of age
until his 53rd birthday: 6,000 euros per year, from when he is 54 years old until his 59th birthday: 8,000 euros
per year, and from when he is 60 years old until his 67th birthday: 9,000 euros per year. Where the surrender
value of the old-age provisions exceeds the amount that is exempted from attachment, three tenths of the
surplus amount shall be exempted from attachment. The third sentence shall not apply to the part of the
surrender value that is in excess of the amount set out in the first sentence, multiplied by a factor of three (3).

(3) Section 850e numbers 2 and 2a shall apply mutatis mutandis.
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Section 851d
Exemption from attachment in the case of retirement assets subsidised by tax credits

Monthly payments made in the form of a life-long pension, or monthly instalments paid out, in the context of a
withdrawal plan pursuant to section 1 (1), first sentence, number 4 of the Act Governing the Certification of
Agreements for Old-Age Provisions (Altersvorsorgeverträge-Zertifizierungsgesetz), from retirement assets
subsidised by tax credits are attachable as if they were earned income.
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Section 852
Claims attachable subject to restrictions

(1) The claim to a compulsory portion of an estate shall be liable to attachment only if it has been
acknowledged by contract or if it has become lis pendens.

(2) The same shall apply to the claim to which a donor is entitled pursuant to section 528 of the Civil Code
(Bürgerliches Gesetzbuch, BGB) to surrender of the gift, and likewise to the claim of a spouse to the
equalisation of accrued gains.
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Section 853
Several attachments of a monetary claim

Should a monetary claim have been attached for a plurality of creditors, the third-party debtor shall be entitled
and, at the request of a creditor to whom the claim was transferred, the third-party debtor shall be obligated to
lodge the amount owed, giving notice of the overall factual situation and making physical delivery of the orders
served on him to the local court (Amtsgericht, AG), the order of which was first served on him.
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Section 854
Several attachments of a claim to movable assets

(1) If a claim concerning a movable asset of a physical nature has been attached for a plurality of creditors, the
third-party debtor shall be entitled and, at the request of a creditor to whom the claim was transferred, the third-
party debtor shall be obligated to surrender the asset, giving notice of the overall factual situation and making
physical delivery of the orders served on him to the court-appointed enforcement officer who, according to the
order first served on the debtor, is authorised to take possession of the asset. Should the creditor not have
designated such a court-appointed enforcement officer, the enforcement officer shall be appointed, upon
corresponding application being made by the third-party debtor, by the local court (Amtsgericht, AG) in the
district of which the asset that is to be surrendered is located.

(2) If the proceeds obtained do not suffice to cover the claims and if the creditor on whose behalf the second or
a later attachment was performed demands that they be distributed differently than in the sequence in which
the attachments were made, without the other creditors involved consenting to this, the court-appointed
enforcement officer is to notify the local court (Amtsgericht, AG), whose order was first served on the third-party
debtor of the overall factual situation, and is to lodge the proceeds. The documents relevant to the proceedings
are to be attached to this notification.

(3) Should the attachment have been performed for several creditors simultaneously, the same procedure is to
be followed.
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Section 855
Several attachments of a claim to immovable property

Where the claim concerns immovable property, the third-party debtor shall be entitled and, should a creditor to
whom the claim has been transferred so demand, the third-party debtor shall be obligated to surrender the
property, giving notice of the overall factual situation and making physical delivery of the orders served on him
to the sequestrator appointed by the local court (Amtsgericht, AG) in the district of which the property is situate,
or to the sequestrator appointed as per the petition filed.
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Section 855a
Several attachments of a claim to a ship

(1) In cases in which the claim concerns a registered ship, the third-party debtor shall be entitled and, should a
creditor to whom the claim has been transferred so demand, the third-party debtor shall be obligated to
surrender the ship, giving notice of the overall factual situation and making physical delivery of the orders
served on him to the fiduciary appointed in the order first served on him.

(2) Subsection (1) shall apply mutatis mutandis if the claim concerns a ship under construction that has been
entered in the register of ships under construction, or that is eligible for entry in such register.

table of contents

Section 856
Action brought in the case of several attachments
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(1) Each creditor to whom the claim has been transferred is entitled to bring an action before the courts against
the third-party debtor for fulfilment of the obligations incumbent on the latter pursuant to the stipulations of
sections 853 to 855.

(2) Each creditor for whom the claim has been attached may join the plaintiff, in any situation that the legal
dispute may be in, as a joined party.

(3) The third-party debtor is to file a petition with the court hearing the case that the creditors who have not filed
the action and who have not joined the plaintiff are to be summoned to the hearing for oral argument.

(4) The decision delivered in the legal dispute regarding the claim raised in the action shall take effect for and
against the entirety of all creditors.

(5) The third-party debtor may not take recourse, vis-à-vis a creditor, to the decision in the third-party debtor’s
favour if the creditor was not summoned to the hearing scheduled for oral argument.
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Section 857
Compulsory enforcement against other property rights

(1) The above provisions shall apply mutatis mutandis to compulsory enforcement against other property rights
that are not subject to compulsory enforcement against the immovable property.

(2) Where there is no third-party debtor, the attachment shall be deemed to have been effected at that point in
time at which the order has been served on the debtor stipulating that he is to refrain from disposing over the
right in any way.

(3) Absent any special rules, an inalienable right shall be subject to attachment insofar as its exercise may be
left to another party.

(4) The court may issue special orders in effecting compulsory enforcement against inalienable rights, the
exercise of which may be left to another party. In particular in cases of compulsory enforcement against rights
of use, it may direct receivership; in such event the attachment shall be effected by the physical submission to
the receiver of the object to be used, unless this has already been effected previously by service of the order.

(5) Insofar as it is admissible to dispose over the right as such, this disposition may be directed by the court as
well.

(6) The rules regarding compulsory enforcement against a claim for which a mortgage has been created shall
apply mutatis mutandis to compulsory enforcement against a realty charge, a charge on land, or an annuity
charge on land.

(7) The rule set out in section 845 (1), second sentence, shall not be applied.
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Section 858
Compulsory enforcement against a share in a ship

(1) Section 857 shall apply to compulsory enforcement against a share in a ship (sections 489 et seq. of the
Commercial Code (Handelsgesetzbuch, HGB)), with the following departures from the rule.

(2) That local court (Amtsgericht, AG) shall have jurisdiction as the court responsible for execution with which
the register for the ship is kept.

(3) The attachment must be entered in the register of ships; such entry shall be made on the basis of the
attachment order. The attachment order is to be served on the managing owner of the ship; where the order is
served on the managing owner prior to the entry in the register, the attachment shall be deemed to have been
effected against him upon service having been made.

(4) The attached share in a ship is realised by way of disposition. An excerpt from the register of ships is to be
enclosed with the petition that the court order the disposition, which excerpt is to set out all of the entries
concerning the ship and the share in the ship; said excerpt may not be older than one (1) week.

(5) Should the excerpt from the register of ships show that the share in the ship is encumbered by a security
right to which another creditor is entitled than the creditor pursuing compulsory enforcement, the court shall
order the proceeds to be lodged. In such event, the proceeds shall be distributed according to the stipulations
of sections 873 to 882; claims regarding which a security right to the share in the ship has been entered are to
be included in the distribution plan in accordance with the content of the register of ships.
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Section 859
Attachment of shares in jointly held property

(1) The share of a partner in the company assets of a partnership concluded pursuant to section 705 of the Civil
Code (Bürgerlichen Gesetzbuch, BGB) is liable to attachment. The share of a partner in the individual objects
belonging to the company assets is not liable to attachment.

(2) The same rules shall apply to a share of a joint heir to the estate and to the individual items constituting the
estate.
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Section 860
Attachment of shares to common marital property

(1) In cases in which the regime of common marital property has been agreed, the share of one spouse to the
common marital property and the individual items constituting it is not liable to attachment. The same shall
apply, in the event of the regime of common marital property continuing, to the shares of the surviving spouse
and the descendants.

(2) Once the community under the regime of common marital property has ended, the share to common marital
property is liable to attachment to the benefit of the creditor of the party entitled to the share.
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Sections 861 and 862
(repealed)
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Section 863
Limitations of attachment where usufruct under an inheritance is concerned

(1) Insofar as a debtor is limited as an heir pursuant to section 2338 of the Civil Code (Bürgerliches
Gesetzbuch, BGB) as a result of a reversionary heir having been named, the usufruct of inheritance is not liable
to attachment to the extent it is required by the debtor in order to fulfil his statutory obligation to pay
maintenance to his spouse, his divorced spouse, his partner under a civil union, a former partner under a civil
union, or his relatives, and in order to cover the costs of his maintenance suitable to his station in life. The
same shall apply, where the debtor is limited pursuant to section 2338 of the Civil Code by an executor having
been appointed, regarding his claim to the annual net proceeds.

(2) The attachment is admissible without limitation if the claim of a creditor of an estate is enforced, or a right
that is effective also vis-à-vis the reversionary heir or the executor.

(3) These rules shall apply mutatis mutandis where the share held by a descendant in the common marital
property, in the event of the regime of common marital property continuing pursuant to section 1513 (2) of the
Civil Code (Bürgerliches Gesetzbuch, BGB), is subject to a limitation of the type designated in subsection (1).
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Title 3
Compulsory enforcement against immovable property
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Section 864
Subject matter of enforcements against real estate

(1) Besides plots of real estate, those entitlements shall be subject to compulsory enforcement against
immovable property to which those rules apply that refer to plots of real estate, as shall be the ships entered in
the register of ships and the ships under construction entered in the register of ships under construction or that
are eligible for entry in such register.

(2) Compulsory enforcement against a portion of a plot of real estate, of an entitlement of the type designated
in subsection (1), or of a ship or a ship under construction shall be admissible only where the portion consists of
the share of a co-owner or where the creditor’s claim is based on a right with which the portion as such has
been encumbered.

table of contents

Section 865
Relationship to enforcements against movable property
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(1) Compulsory enforcement against immovable property shall comprise also those objects to which the
mortgage extends in the case of plots of real estate and entitlements, and to which the maritime mortgage
extends in the case of ships or ships under construction.

(2) Insofar as they are accessories, these items cannot be attached. Under all other circumstances, they shall
be subject to compulsory enforcement against movable property provided that they were not attached as part of
a compulsory enforcement against immovable property.

table of contents

Section 866
Types of enforcement

(1) Compulsory enforcement against a plot of real estate is implemented by entry of a debt-securing mortgage
for the claim, by enforced auction, and by receivership.

(2) The creditor may demand that one of these measures be implemented alone or in addition to the others.

(3) A debt-securing mortgage (subsection (1)) may be entered only for an amount greater than 750 euros;
interest being enforced as an ancillary claim shall not be taken into account in this context. A uniform debt-
securing mortgage may be entered based on several enforceable deeds of title to which one and the same
creditor is entitled.

table of contents

Section 867
Judgment creditor’s mortgage

(1) Upon the creditor filing a corresponding petition, the debt-securing mortgage shall be entered in the land
register; such entry is to be noted on the executory title. The mortgage shall be created by the entry being
made. The plot of real estate shall be liable also for the costs of entry to be borne by the debtor.

(2) In cases in which several of the debtor’s plots of real estate are to be encumbered by the mortgage, the
amount of the claim is to be allocated to the individual plots of real estate. The creditor shall determine the
amounts so allocated; section 866 (3), first sentence, shall apply mutatis mutandis to the parts.

(3) The executory title bearing the notice of entry shall be sufficient basis for satisfying the creditor’s claim from
the plot of real estate by implementing an enforced auction.

table of contents

Section 868
Acquisition of the judgment creditor’s mortgage by the owner

(1) If an enforceable judgment reverses the decision to be enforced, or its provisional enforceability, or if
compulsory enforcement is declared inadmissible, or if directions are issued for it to be terminated, the owner of
the plot of real estate shall acquire the mortgage.

(2) The same shall apply where a court decision directs the temporary stay of the enforcement and, at the
same time, abrogates the enforcement activities taken, or where security is provided or lodgment made as
permitted by the court so as to avert the enforcement.

table of contents

Section 869
Enforced auction and receivership

The enforced auction and receivership have been provided for in a separate law.

table of contents

Section 870
Rights equivalent to real estate

The rules governing compulsory enforcement against plots of real estate shall apply mutatis mutandis to
compulsory enforcement against an entitlement governed by the rules applying to plots of real estate.

table of contents

Section 870a
Compulsory enforcement against a ship or a ship under construction
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(1) Compulsory enforcement against a ship entered in the register of ships, or against a ship under construction
entered in the register of ships under construction, or that is eligible for entry in such register, shall be effected
by the entry of a maritime mortgage regarding the claim or by enforced auction. Ordering the enforced auction
of an ocean-going vessel is inadmissible where said vessel is travelling and not lying at harbour.

(2) Section 866 subsections (2) and (3), section 867 shall apply mutatis mutandis.

(3) Should an enforceable judgment reverse the decision to be enforced, or its provisional enforceability, or
should compulsory enforcement be declared inadmissible or directions be issued for it to be terminated, the
maritime mortgage shall expire; section 57 (3) of the Act Governing Rights in Registered Ships and Ships under
Construction (Gesetz über Rechte an eingetragenen Schiffen und Schiffsbauwerken) dated 15 November 1940
(Law Gazette of the Reich (Reichsgesetzblatt, RGBl.) I page 1499) is to be applied. The same shall apply
where a court decision directs the temporary stay of the enforcement and, at the same time, abrogates the
enforcement activities taken, or where security is provided or lodgment made as permitted by the court in order
to avert the enforcement.
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Section 871
Reservations under Land law applying to railway operations

The stipulations of Land law shall remain unaffected, according to which the rights of use and certain objects
dedicated to the railway operation or local railway line form part of the immovable property with a view to
compulsory enforcement if a party other than the owner of a railway operation or a local railway line operates
the railway operation or local railway line based on its right of use, and according to which compulsory
enforcement has been provided for in derogation from the stipulations of the laws of the Federal Republic.

table of contents

Title 4
Distribution proceedings

table of contents

Section 872
Prerequisites

The proceedings for the distribution of assets available for creditors is an available remedy if the amount of
money lodged in the course of compulsory enforcement against the movable property is not sufficient to satisfy
the creditors involved.

table of contents

Section 873
Request made by the court responsible for the distribution of assets

Upon receiving the notification as regards the overall factual situation, the local court (Amtsgericht, AG)
responsible (sections 827, 853, 854) is to deliver a notice to each of the creditors involved requesting that they
submit a calculation of their respective claim in terms of principal, interest, costs, and other ancillary claims
within two (2) weeks.

table of contents

Section 874
Distribution plan

(1) Following expiry of the two-week periods, the court shall prepare a distribution plan.

(2) The amount of the costs of the proceedings is to be deducted in advance from the existing assets.

(3) The claim of a creditor, who has failed to comply with the request issued to him by the court by the date of
the distribution plan being prepared, shall be calculated in accordance with the notification and its documents.
The claim may not be amended retroactively.

table of contents

Section 875
Determination of a hearing date by the court

(1) The court is to determine a hearing date at which the parties may state their positions regarding the
distribution plan and at which the distribution is to be implemented. The distribution plan must be deposited for
inspection by the parties involved with the court registry no later than three (3) days prior to the hearing.
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(2) It is not necessary to summon the debtor to the hearing if such summons were to be served abroad or by
publication.

table of contents

Section 876
Hearing for declaration and implementation

If no opposition is lodged against the plan at the hearing, it is to be implemented. If an opposition is lodged,
each of the creditors involved is to immediately react in substance. Should the opposition lodged be
acknowledged by the parties involved as having merit, or should an agreement be reached otherwise, the plan
is to be corrected accordingly. Where an opposition cannot be conclusively dealt with, the plan shall be
implemented insofar as it is not affected by the opposition.

table of contents

Section 877
Consequences of a failure to comply with procedural rules

(1) Should a creditor have failed to make an appearance at a hearing and have likewise failed to lodge an
opposition with the court prior to the hearing, it is assumed to his detriment that he agrees to the plan being
implemented.

(2) If a creditor who has failed to make an appearance at a hearing is involved in the opposition lodged by
another creditor, it is assumed that he does not acknowledge this opposition to have merit.

table of contents

Section 878
Action brought in support of an opposition lodged

(1) The creditor lodging an opposition must submit evidence to the court, without a prior request needing to be
made, and doing so within a period of one (1) month beginning on the date of the hearing, that he has brought
proceedings in court against the creditors involved. Once this deadline has expired without success, the court
shall direct the plan to be implemented without consideration of the opposition lodged.

(2) The authority of the creditor opposing the plan to enforce a better right against the creditor who has
received an amount of money under the plan by way of bringing a corresponding court action, is not ruled out
should he have failed to adhere to the period, nor is it ruled out by the implementation of the plan.

table of contents

Section 879
Court competent for the action brought in support of the opposition

(1) The action is to be brought with the court responsible for the distribution of assets and, where the local
courts (Amtsgerichte, AG) are not competent for the subject matter of the litigation, with the regional court
(Landgericht, LG), in the district of which the court responsible for the distribution of assets has its seat.

(2) The regional court (Landgericht, LG) shall have jurisdiction for the entirety of all actions brought if its
competence, based on the content of the oppositions entered in the hearing without having been dealt with
conclusively, it has jurisdiction for one single action alone, unless the entirety of all creditors involved agree that
the court responsible for the distribution of assets is to decide on all instances in which an opposition was
entered.

table of contents

Section 880
Content of the ruling

The ruling handed down on the opposition entered is to likewise determine the amounts in which the portion of
the assets that is at issue is to be paid out to which creditors. Should this not be deemed appropriate, the
judgment is to order a new plan to be prepared, as well as new proceedings for the distribution of assets
available for execution creditors.

table of contents

Section 881
Default judgment

The default judgment against a creditor who has entered an opposition is to be delivered to the effect that the
opposition is to be deemed retracted.
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table of contents

Section 882
Procedure following the ruling

Based on the ruling delivered, the court responsible for the distribution of assets shall direct the disbursement
of the assets, or the other proceedings for the distribution of assets available for execution creditors.

table of contents

Title 5
Compulsory enforcement against legal persons under public law

table of contents

Section 882a
Compulsory enforcement for a monetary claim

(1) Unless rights in rem are being pursued, compulsory enforcement for a monetary claim against the
Federation or against a Land may commence only four (4) weeks following the time at which the creditor has
given notice, to the public authority authorised to represent the debtor, of his intention to pursue compulsory
enforcement and, to the extent such compulsory enforcement is to be effected against assets managed by
another public authority, to the responsible Minister of Finance. Upon this being demanded, the receipt of the
notice is to be confirmed to the creditor. Insofar as compulsory enforcement is to be implemented by the court-
appointed enforcement officer in such cases, the enforcement officer is to be determined, upon the creditor
filing a corresponding petition, by the court responsible for execution.

(2) Compulsory enforcement is not admissible against objects that are indispensible for the performance by the
debtor of tasks governed by public law, or the disposition over which is contravened by public interest. In the
event of a dispute, the matter of whether or not the prerequisites set out in sentence 1 have been met shall be
decided on pursuant to section 766. Prior to the decision being handed down, the responsible minister is to be
heard.

(3) The stipulations of subsections (1) and (2) are to be applied to compulsory enforcement against
corporations, institutions, and foundations under public law, subject to the proviso that the legal representatives
shall take the stead of the public authority in the sense as used in subsection (1). The limitations of subsections
(1) and (2) shall not apply to banks and loan institutions under public law.

(4) (repealed)

(5) If the matter concerns the execution of an injunction, the requirements of providing an advance notice of
compulsory enforcement and of the waiting period set out in subsections (1) and (3) need not be complied with.

table of contents

Title 6
List of debtors

table of contents

Section 882b 
Content of the list of debtors

(1) The central court responsible for execution pursuant to section 882h (1) shall keep a register (list of debtors)
of those persons

1.  Whose entry in the list the court-appointed enforcement officer has instructed subject to the stipulations of
section 882c;

2.  Whose entry the enforcement authority has instructed subject to the stipulations of section 284 (9) of the
Fiscal Code (Abgabenordnung, AO); the instructions by an enforcement authority to enter a debtor in the list of
debtors shall be equivalent to an order for entry in same pursuant to section 284 (9) of the Fiscal Code (AO)
where such instructions have been issued based on an equivalent provision of federal law or Land law.

3.  Whose entry the insolvency court has instructed subject to the stipulations of section 26 (2) or of section
303a of the Insolvency Statute (Insolvenzordnung, InsO).

(2) The list of debtors shall provide the following:

1.  Name, first name, and name at birth of the debtor, as well as the company name and the number of the
registry folio on which the debtor is entered in the Commercial Register,
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2.  Date and place of birth of the debtor,

3.  Residences of the debtor or the debtor’s registered seat,

including any deviating personal data.

(3) Furthermore, the list of debtors shall provide:

1.  The reference number and the court or enforcement authority responsible for the enforcement matter or the
insolvency proceedings,

2.  In the case of subsection (1) no. 1, the date on which the instructions were issued to enter the debtor in the
list and the reason pursuant to section 882c giving rise to the entry,

3.  In the case of subsection (1) no. 2, the date on which the instructions were issued to enter the debtor in the
list and the reason pursuant to section 284 (9) of the Fiscal Code (Abgabenordnung, AO), or pursuant to an
equivalent provision in the sense of subsection (1) no. 2, second clause of the sentence, giving rise to the entry,

4.  In the case of subsection (1) number 3, the date on which the instructions were issued to enter the debtor in
the list of debtors, as well as the determination that a request to open insolvency proceedings on the debtor’s
assets has been refused for insufficiency of assets pursuant to section 26 (1), first sentence, of the Insolvency
Statute (Insolvenzordnung, InsO), or, in the event of an entry being made pursuant to section 303a of the
Insolvency Statute, the reason based on which such an entry is made and the date on which the insolvency
court handed down the decision.

table of contents

Section 882c 
Instructions to enter a debtor in the list of debtors

(1) The competent court-appointed enforcement officer shall issue instructions ex officio to have the debtor
entered in the list of debtors if

1.  The debtor has failed to comply with his obligation to provide information on his financial circumstances and
assets;

2.  According to the content of the schedule of assets, the enforcement manifestly would not be suited to
achieve the full satisfaction of the creditor based on whose application the information on the debtor’s financial
circumstances and assets was provided, or to whom the information so provided was forwarded; or

3.  The debtor fails to prove to the enforcement officer, within one (1) month of having provided the information
on his financial circumstances and assets, or within one (1) month of having been notified of the forwarding of
the schedule of assets pursuant to section 802d (1), second sentence, that the creditor has been fully satisfied
based on whose application the information on the debtor’s financial circumstances and assets was provided,
or to whom the information so provided was forwarded. This shall not apply for as long as a payment plan has
been determined pursuant to section 802b and this plan has not become invalid.

(2) The grounds for issuing instructions to have the debtor entered in the list of debtors are to be provided
briefly. This reasoning is to be served on the debtor, unless he has been informed of the grounds orally and
they have been included in the record (section 763).

(3) The instructions to have the debtor entered in the list of debtors are to include the data set out in
section 882b subsections (2) and (3). Where the court-appointed enforcement officer is not aware of the data to
be included in the list of debtors pursuant to section 882b (2) nos. 1 through 3, he shall obtain such information
from the authorities set out in section 755 subsections (1) and (2), first sentence, no. 1, or by inspecting the
Commercial Register.

table of contents

Section 882d 
Enforcement of the instructions to enter a debtor in the list of debtors

(1) The debtor may lodge an opposition against the instructions to have him entered in the list of debtors
pursuant to section 882c within two (2) weeks from the date of issuance, doing so with the competent court
responsible for execution. The opposition shall not suspend the enforcement. Once the period set out in the
first sentence has expired, the court-appointed enforcement officer shall forward by electronic means the
instructions, without undue delay, to the central court responsible for execution pursuant to section 882h (1).
This court shall arrange the entry of the debtor in the list of debtors.

(2) Upon the debtor filing a corresponding application, the court responsible for execution may instruct that the
entry be temporarily stayed. The central court responsible for execution pursuant to section 882h (1) is to
refrain from entering the debtor in the list of debtors if the executed copy of an enforceable decision is
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submitted to it showing that the instructions to enter the debtor in the list of debtors have been temporarily
stayed.

(3) The debtor is to be instructed on the remedies available to him, pursuant to subsections (1) and (2), upon
the instructions to have him entered in the list of debtors being issued. The court that has decided on the
remedies shall electronically transmit its decision to the central court responsible for execution pursuant to
section 882h (1).

table of contents

Section 882e
Cancellation

(1) The central court responsible for execution pursuant to section 882h (1) shall cancel an entry made in the
list of debtors upon expiry of three (3) years from the date of the instructions to enter a debtor in same.

(2) The records clerk of the court registry shall decide on objections against the cancellation pursuant to
subsection (1) or its denial. A reminder pursuant to section 573 may be filed against his decision.

(3) In derogation from subsection (1), an entry shall be cancelled in accordance with the instructions issued by
the central court responsible for execution pursuant to section 882h (1) if

1.  It has been proven to said court that the creditor has been fully satisfied;

2.  It has become known that the grounds for registering the debtor in the list of debtors do not exist or have
ceased to exist;

3.  The executed copy of an enforceable decision is submitted showing that the instructions to enter the debtor
in the list of debtors have been repealed or temporarily stayed.

(4) Where it becomes known to the court responsible for execution pursuant to section 882h (1) that the
substance of an entry was deficient from the outset, the records clerk of the court registry shall modify the entry.
Where the debtor or a third party is aggrieved by the modification of the entry, a reminder pursuant to
section 573 may be filed against his decision.
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Section 882f 
Inspection of the list of debtors

Anyone is permitted to inspect the list of debtors who demonstrates that he requires the information pursuant to
section 882b:

1.  For purposes of compulsory enforcement;

2.  In order to fulfil statutory obligations to review economic reliability;

3.  To review whether the prerequisites for public benefits to be granted are given;

4.  In order to avert economic disadvantages that might result from debtors not fulfilling their payment
obligations;

5.  For purposes of criminal prosecution and the execution of sentences;

6.  In order to obtain information about entries concerning himself.

The information may be used only for the purpose for which it has been transmitted; once the purpose has
been achieved, it is to be cancelled. Where such information is transmitted to non-public agencies, attention is
to be drawn to this fact.

table of contents

Section 882g
Issuance of excerpts

(1) Upon corresponding application being made, excerpts from the list of debtors may be printed as hard copies
on a regular basis, and may also be transmitted in a format readable only by machines. In the event the
excerpts are transmitted in a format readable only by machines, the data transmission rules of the respective
Land department of justice (Landesjustizverwaltung) shall apply.

(2) The following parties will receive the excerpts:
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1.  Chambers of commerce and industry as well as corporations under public law, in which the members of a
profession are associated by virtue of the law (chambers);

2.  Claimants using the excerpts in order to establish and update non-public, centrally managed lists of debtors;
or

3.  Claimants whose legitimate interests cannot be sufficiently satisfied by granting them the right to inspect
individual entries in the Land lists of debtors or by sending them lists pursuant to subsection (5).

(3) The excerpts are to be kept confidential and may not be made available to third parties. Upon the regular
transmission of the excerpts ending, they are to be destroyed without undue delay and this information may no
longer be provided.

(4) The chambers may provide information to their members or the members of another chamber. Other parties
receiving regular transmissions of excerpts may issue information to the extent this is part of their activities in
keeping with regulations. Subsection (3) shall apply mutatis mutandis. The information may also be provided in
automated retrieval procedures, to the extent such procedure is appropriate in view of the interests warranting
protection of the affected parties and of the business purposes of the parties entitled to so retrieve such
excerpts.

(5) The chambers may bundle the excerpts in lists or may have third parties perform such task; they are to
supervise said third parties in performing the task. Upon corresponding application being made, the chambers
may be permitted to use the lists on a regular basis and to obtain transmission of the lists on a regular basis.
Subsection (2) number 3 and subsection (3) shall apply mutatis mutandis to the regular transmission of the
lists. The parties receiving the lists may provide information only to parties whose interests they are to
represent by virtue of the law or based on a contract.

(6) Section 882e subsection (1) shall apply mutatis mutandis to excerpts, lists, and records concerning an entry
in the list of debtors that are based on the processing of excerpts or lists or on information regarding entries
made in the list of debtors. The parties receiving the excerpts are to be notified of early cancellations from the
list (section 882e (3)) within one (1) month. They shall notify the recipients of lists without undue delay
(subsection (5), second sentence,). The entries are to be deleted without undue delay from the records
prepared on the basis of the excerpts and lists. Likewise, the lists are to be destroyed without undue delay
insofar as they are replaced by new lists.

(7) In the cases provided for by subsection (2) numbers 2 and 3 as well as by subsection (5), section 38 of the
Federal Data Protection Act (Bundesdatenschutzgesetz) shall apply to parties that are not governed by public
law, subject to the proviso that the supervisory authority will also monitor the processing and use of these
personal data as contained in files or as obtained from files. The same shall apply to any parties that are not
governed by public law that have obtained information from the agencies set out in subsection (2).

(8) The Federal Ministry of Justice is authorised to provide for the following, such provision being subject to
approval by the Bundesrat and being made by statutory instrument:

1.  To establish rules for the regular transmission of excerpts pursuant to subsections (1) and (2) and for the
approval procedure, as well as regarding the regular transmission of lists pursuant to subsection (5);

2.  To provide for the details of the establishment and structure of automated retrieval procedures pursuant to
subsection (4), fourth sentence, in particular retrievals recording processes for the purpose of monitoring
compliance with data protection rules;

3.  To provide for the details of the issuance and storage of excerpts from the list of debtors; for the preparation,
use and forwarding of lists; for the notice as to cancellations and the factual cancellation; for the declaration
that a party is no longer eligible to receive regular transmissions of excerpts and lists; in order to safeguard the
proper handling of notices, the protection of the excerpts and lists against unauthorised use, and the
cancellation of entries in due time;

4.  To provide for the levy of coercive penalty payments in order to enforce the obligations to destroy and cancel
the excerpts, and for fines in the event the approval is revoked; the individual coercive penalty payment may
not be levied in an amount in excess of 25,000 euros.

table of contents

Section 882h
Competence; structure of the list of debtors

(1) The list of debtors will be maintained for each Land by a central execution court. The content of the list of
debtors may be inspected via a central internet query connecting to all Land databases. The Länder may confer
upon the responsible agency of a Land the task of collecting and allocating the fees as well as other
administrative tasks connected to the query.
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(2) The Land governments shall determine by statutory instrument which court is to perform the tasks of the
central execution court pursuant to subsection (1). Section 802k (3) second and third sentences shall apply
mutatis mutandis. The management of the list of debtors is a matter for which the Land department of justice
(Justizverwaltung) is responsible.

(3) The Federal Ministry of Justice is authorised to provide for the details concerning the format and
transmission of the instructions to enter the debtor in the list of debtors pursuant to section 882b (1) and the
decisions pursuant to section 882d (3), second sentence, of the present Code and section 284 (10), second
sentence, of the Fiscal Code (Abgabenordnung, AO), or of equivalent provisions in the sense as defined by
section 882b (1) number 2, second clause of the sentence of the present Code, as well as for the details
concerning the content of the list of debtors and the manner in which it is inspected, in particular by an
automated retrieval procedure; such provisions being subject to approval by the Bundesrat and being made by
statutory instrument.. The statutory instrument is to establish suitable rules safeguarding data protection and
data security. In particular, it is to be ensured that the data:

1.  Are protected against unauthorised third parties obtaining knowledge in the course of their being transmitted
to the central execution court pursuant to subsection (1), as well as during the transfer to the other agencies
pursuant to subsection (2), second sentence;

2.  Are reproduced as a whole and completely;

3.  May be allocated at any time to their source; and

4.  May be retrieved only by registered users specifying the intended use, with every retrieval being recorded,
and with users becoming ineligible for an inspection of the data should they have retrieved or used data
improperly in abuse of the law.

The data of users may be used only for the purposes set out in the third sentence number 4.

table of contents

Chapter 3
Compulsory enforcement serving to obtain the surrender of objects or serving to ensure that actions

are taken or refrained from

table of contents

Section 883
Surrender of specific movable objects

(1) If the debtor is to surrender a movable asset or a number of specific movable objects, the court-appointed
enforcement officer is to take them away from the debtor and to physically submit them to the creditor.

(2) Where the object to be surrendered is not found, the debtor is under obligation – upon the creditor having
filed a corresponding petition – to declare for the records of the court, in lieu of an oath, that he is not in
possession of the object and that he does not know where it is located. The court-appointed enforcement officer
competent pursuant to section 802e shall summon the debtor to administer the statutory declaration in lieu of
an oath. The stipulations of sections 478 to 480, of section 483, 802f (4), sections 802g through 802i and of
section 802j subsections (1) and (2) shall apply mutatis mutandis.

(3) The court may decide to change the statutory declaration in lieu of an oath to reflect the overall factual
situation.

(4) (repealed)

table of contents

Section 884
Provision of a specific amount of fungible things

Should the debtor have to provide a specific number or amount of fungible things that in business dealings are
customarily specified by number, measure, or weight, or should the debtor have to provide securities, the rule
set out in section 883 (1) shall apply mutatis mutandis.

table of contents

Section 885
Surrender of plots of real estate or ships

(1) Insofar as the debtor is to surrender an immovable property or a ship entered in the register of ships, or a
ship under construction so entered in the register; or insofar as he is to grant permission to use such property,
ship, or ship under construction; or insofar as he is to vacate them, the court-appointed enforcement officer is to
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remove the debtor from possession and is to put the creditor into possession. The court-appointed enforcement
officer is to demand that the debtor provide an address at which documents may be served, or that he name an
authorised recipient.

(2) The court-appointed enforcement officer shall remove any movable objects that are not the subject of
compulsory enforcement and shall physically submit them, or make them available, to the debtor or, if the
debtor is absent, to an attorney-in-fact of the debtor, an adult family member, a person employed by the family,
or to an adult permanent cohabitant.

(3) Where neither the debtor nor one of the persons designated is present, or where acceptance is refused, the
court-appointed enforcement officer is to take the objects designated in subsection (2) to the storage office for
attached objects, or is to ensure their safekeeping in another way, doing so at the costs of the debtor. Movable
objects in the safekeeping of which there is manifestly no interest are to be destroyed without undue delay.

(4) Should the debtor fail to redeem the objects within a period of one (1) month following the vacation, the
court-appointed enforcement officer shall dispose of them and shall lodge the proceeds. The court-appointed
enforcement officer shall dispose of the objects and lodge the proceeds also in those cases in which the debtor
has demanded return of the objects within a period of one (1) month without paying for the costs within a period
of two (2) months following the vacation. Sections 806, 814 and 817 shall apply mutatis mutandis. Objects that
cannot be realised shall be destroyed.

(5) Objects exempted from attachment, and those objects for which it is not to be expected that their realisation
will generate any proceeds, are to be surrendered at any time at the demand of the debtor without any further
requirements needing to be met.

table of contents

Section 885a 
Limited enforcement instructions

(1) The enforcement instructions may be limited to the measures pursuant to section 885 (1).

(2) The court-appointed enforcement officer is to document in the record (section 762) the movable objects that
are obviously perceivable when he takes the enforcement action. In preparing the documentation, he may
create images in electronic format.

(3) The creditor may at any time remove those of the movable objects that are not the subject of compulsory
enforcement and is to keep them safe. He may at any time destroy movable objects in the safekeeping of which
there is manifestly no interest. The creditor shall accept responsibility regarding the measures set out in the first
and second sentences only insofar as wilful misconduct and gross negligence are involved.

(4) Should the debtor fail to redeem the objects from the creditor within a period of one (1) month after the
creditor has been put into possession, the creditor may realise the objects. Sections 372 through 380, 382, 383
and 385 of the Civil Code (Bürgerliches Gesetzbuch) are to be applied mutatis mutandis. No warning shall be
issued that the objects may be sold at auction. Objects that cannot be realised may be destroyed.

(5) Objects exempted from attachment, and those objects for which it is not to be expected that their realisation
will generate any proceeds, are to be surrendered at any time at the demand of the debtor without any further
requirements needing to be met.

(6) Along with giving notice of the date set for the vacation of the premises, the court-appointed enforcement
officer shall indicate to the creditor and to the debtor the stipulations made in subsections (2) through (5).

(7) The costs pursuant to subsections (3) and (4) shall be deemed costs of the compulsory enforcement.

table of contents

Section 886
Surrender in the case of a third party having custody and control

If an object to be surrendered is in the custody and control of a third party, the claim of the debtor to surrender
of the object is to be transferred to the creditor, upon his having filed the corresponding petition, in accordance
with the provisions governing the attachment and transfer of a monetary claim.

table of contents

Section 887
Actions that may be taken by others

(1) Should the debtor fail to meet his obligation to take an action, where such action can be taken by a third
party, the creditor is to be authorised by the court of first instance hearing the case, upon his having filed a
corresponding petition, to have this action taken by a third party at the costs of the debtor.
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(2) Concurrently, the creditor may file the petition that the court sentence the debtor to make advance payment
of the costs that will result from having a third party so take the action, notwithstanding the right to any
supplementary claim.

(3) The above rules are not to be applied to any compulsory enforcement serving to obtain the surrender or
provision of objects.
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Section 888
Actions that may not be taken by others

(1) Where an action that depends exclusively on the will of the debtor cannot be taken by a third party, and
where a corresponding petition has been filed, the court of first instance hearing the case is to urge the debtor
to take the action in its ruling by levying a coercive penalty payment and, for the case that such payment cannot
be obtained, by coercive punitive detention, or by directly sentencing him to coercive punitive detention. The
individual coercive penalty payment may not be levied in an amount in excess of 25,000 euros. The stipulations
of Chapter 2 regarding detention shall apply mutatis mutandis to coercive punitive detention.

(2) No warning shall be issued regarding the coercive measures.

(3) These rules shall not be applied in those cases in which a person is sentenced to provide services under a
service agreement.

table of contents

Section 888a
No enforcement of actions where there is a duty to pay compensation

If, in the case provided for by section 510b, the defendant has been sentenced to payment of compensation,
any compulsory enforcement based on the stipulations of sections 887 and 888 is ruled out.

table of contents

Section 889
Statutory declaration in lieu of an oath pursuant to civil law

(1) In cases in which, in accordance with the stipulations of civil law, the debtor has been sentenced to making
a statutory declaration in lieu of an oath, this declaration shall be made before the local court (Amtsgericht, AG)
as the court responsible for execution, in the district of which the debtor has his place of residence in Germany
or, should he not have such a place of residence, where the debtor has his place of abode, and otherwise
before the local court as the execution court, in the district of which the court of first instance hearing the case
has its seat. The stipulations of sections 478 to 480 and section 483 shall apply mutatis mutandis.

(2) Should the debtor fail to appear at the hearing determined for the statutory declaration in lieu of an oath to
be made, or should he refuse to make such a statutory declaration in lieu of an oath, the execution court shall
proceed as set out in section 888.

table of contents

Section 890
Forcing the debtor to cease and desist from actions, or to tolerate actions

(1) Should the debtor violate his obligation to cease and desist from actions, or to tolerate actions to be taken,
the court of first instance hearing the case is to sentence him for each count of the violation, upon the creditor
filing a corresponding petition, to a coercive fine and, for the case that such payment cannot be obtained, to
coercive detention or coercive detention of up to six (6) months. The individual coercive fine may not be levied
in an amount in excess of 250,000 euros, and the coercive detention may not be longer than a total of two (2)
years.

(2) The sentence must be preceded by a corresponding warning that is to be issued by the court of first
instance hearing the case, upon corresponding application being made, unless it is set out in the judgment
providing for the obligation.

(3) Moreover, upon the creditor having filed a corresponding petition, the debtor may be sentenced to creating a
security for any damages that may arise as a result of future violations, such security being created for a
specific period of time.

table of contents

Section 891
Procedure; hearing of the debtor; ruling on the payment of costs
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The decisions to be delivered pursuant to sections 887 to 890 are issued by a court order. The debtor is to be
heard prior to the decision being delivered. Sections 91 to 93, 95 to 100, 106, and 107 shall apply mutatis
mutandis to the ruling on the payment of costs.
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Section 892
Resistance by the debtor

Should the debtor resist an action being taken, which he is to tolerate pursuant to the stipulations of
sections 887 and 890, the creditor may involve a court-appointed enforcement officer in order to deal with such
resistance, which enforcement officer is to proceed in accordance with the stipulations of section 758
subsection (3) and of section 759.

table of contents

Section 892a
(repealed)

table of contents

Section 893
Action brought for performance of the equivalent in money

(1) The stipulations of the present Chapter do not affect the right of the creditor to demand performance of the
equivalent in money.

(2) The creditor is to enforce his claim to performance of the equivalent in money by filing a corresponding court
action with the court of first instance hearing the case.

table of contents

Section 894
Fiction of a declaration of intent having been made

Where the debtor has been sentenced to make a declaration of intent, such declaration shall be deemed to
have been made as soon as the judgment has attained legal force. Where the declaration of intent depends on
counter-performance being made, this effect shall occur as soon as an enforceable execution copy of the final
and binding judgment has been issued in accordance with the stipulations of sections 726 and 730.

table of contents

Section 895
Declaration of intent for the purpose of entering it in a register in the event of provisionally enforceable

judgments

Where the debtor has been sentenced, in a provisionally enforceable judgment, to make a declaration of intent,
based on which an entry is to be made in the land register, the register of ships, or the register of ships under
construction, the entry of a priority notice or of an opposition shall be deemed approved. The priority notice or
the opposition shall expire once the judgment is reversed by an enforceable judgment.

table of contents

Section 896
Issuance of records or documents to the creditor

Insofar as an entry is to be made in a public book or register on the basis of a judgment substituting a
declaration of intent by the debtor, the creditor may demand, in the stead of the debtor, that the records or
documents designated in section 792 be issued, insofar as the creditor requires these records or documents in
order to obtain the entry in the book or register.

table of contents

Section 897
Transfer of ownership; creation of charges on real property

(1) Should the debtor have been sentenced to transferring ownership or to creating a right to a movable object,
the object shall be deemed to have been physically submitted where the court-appointed enforcement officer
has taken away the object for the purpose of delivering it to the creditor.

(2) The same shall apply to the physical submission of the mortgage certificate, of the certificate of the charge
on land, or of the certificate of the annuity charge on land if the debtor has been sentenced to creating a
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mortgage, charge on land, or annuity charge on land, or if he has been sentenced to assigning or encumbering
a mortgage claim, charge on land, or annuity charge on land.

table of contents

Section 898
Acquisition in good faith

The stipulations of civil law are to be applied to the benefit of those parties deriving rights from a person having
no authority in this regard where an acquisition takes place pursuant to sections 894 and 897.

table of contents

Chapter 4
(repealed)

table of contents

Sections 899 to 915h (repealed)

table of contents

Chapter 5
Seizure and injunction

table of contents

Section 916
Claim to seizure

(1) Seizure is a remedy serving to secure compulsory enforcement against movable or immovable property for
a monetary claim or a claim that may evolve to become a monetary claim.

(2) The admissibility of a seizure is not ruled out by the fact that the claim is subject to conditions or has a fixed
maturity date, unless the claim so subject to conditions does not have any current asset value in light of the
remote possibility of the condition in fact occurring.

table of contents

Section 917
Grounds for a writ of seizure to be issued in the case of seizure against the assets of a potential debtor

(1) Seizure is an available remedy wherever there is the concern that without a writ of pre-judgment seizure
being issued, the enforcement of the judgment would be frustrated or be significantly more difficult.

(2) It is to be deemed sufficient grounds for a writ of seizure to be issued if the judgment would have to be
enforced abroad and reciprocity has not been granted. No grounds for a writ of seizure need be given if the
seizure is being implemented solely by way of securing the compulsory enforcement against a ship.

table of contents

Section 918
Grounds for a writ of seizure to be issued in the case of a debtor being arrested in person

Arresting a debtor in person is an available remedy only if this is required in order to ensure compulsory
enforcement against the property of the debtor when such compulsory enforcement is at risk.

table of contents

Section 919
Court responsible for the seizure

Both the court before which the main action is being pursued as well as the local court (Amtsgericht, AG) in the
district of which the object to be seized or the person whose personal liberty is to be limited are situate or
resident shall be responsible for issuing the writ of seizure.

table of contents

Section 920
Request for writ of seizure

(1) The request is to set out the designation of the claim, specifying the amount of money or the monetary
value, as well as the grounds for a writ of seizure to be issued.
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(2) The claim and the grounds for a writ of seizure to be issued are to be demonstrated to the satisfaction of the
court.

(3) The request may be recorded with the registry for the files of the court.

table of contents

Section 921
Decision regarding the request for a writ of seizure

Insofar as the claim or the grounds for a writ of seizure to be issued have not been demonstrated to its
satisfaction, the court may issue a writ of seizure, provided that security is provided for the disadvantages that
the opponent risks suffering. The court may make the issuance of the writ of seizure dependent on security
being provided even if the claim and the reasons for a writ of seizure to be issued have been demonstrated
satisfactorily.

table of contents

Section 922
Judgment ordering seizure and order of seizure

(1) The decision regarding the request shall be delivered by a final judgment if the matter is dealt with in a
hearing for oral argument, and in all other cases by a court order. Where a decision ordering the seizure is to
be enforced abroad, the decision is to cite the reasons on which it is based.

(2) The party that has obtained the court order of seizure is to have that order served.

(3) The court order dismissing the request for a writ of seizure or declaring that security must first be provided
shall not be communicated to the opponent.

table of contents

Section 923
Authorisation to avert enforcement

The writ of seizure is to determine an amount of money that, if lodged, will suspend the enforcement of the
seizure and will entitle the debtor to file a petition for the enforced seizure to be set aside.

table of contents

Section 924
Opposition

(1) Filing an opposition against the court order directing the seizure is an available remedy.

(2) In its opposition, the party filing it is to demonstrate the grounds that it intends to assert in order for the
seizure to be set aside. The court is to schedule a hearing for oral argument ex officio. Where the court
responsible for the seizure is a local court (Amtsgericht, AG), the opposition shall be lodged in writing, or it is to
be recorded with the registry for the files of the court, citing the grounds that are to be asserted as the basis on
which the seizure is to be set aside.

(3) Lodging an opposition will not suspend the enforcement of the seizure. However, the court may issue an
interim order pursuant to section 707; section 707 (1), second sentence, shall not be applied.

table of contents

Section 925
Decision following an opposition having been lodged

1) In cases in which an opposition is lodged, a final judgment is to decide on whether or not the seizure is
lawful.

(2) The court may confirm the seizure as a whole or in part, may modify or repeal it, and may also make the
confirmation, modification, or repeal dependent on security being provided.

table of contents

Section 926
Order as to proceedings having to be brought in the courts

(1) If the main action is not pending, the court responsible for the seizure is to order, upon corresponding
application being made and without holding a hearing for oral argument, that the party having obtained the writ
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of seizure is to bring proceedings in the courts within a period to be determined.

(2) Should this order not be complied with and a corresponding application be made, the seizure is to be set
aside in a final judgment.

table of contents

Section 927
Seizure set aside due to a change in circumstances

(1) Also after the seizure has been confirmed, a petition may be filed for it to be set aside due to a change in
circumstances, in particular because the reasons for the writ of seizure to be issued have been conclusively
dealt with, or because an offer has been made to provide security.

(2) The decision is to be delivered by a final judgment; it shall be issued by the court ordering the seizure and,
where the main action is pending, by the court before which the main action is being pursued.

table of contents

Section 928
Enforcement of the seizure

The rules governing compulsory enforcement shall apply mutatis mutandis to the enforcement of the seizure
unless otherwise provided for by the sections hereinbelow.

table of contents

Section 929
Court certificate of enforceability; enforcement period

(1) A writ of seizure shall require a court certificate of enforceability only if it is to be enforced for a different
creditor than the creditor designated in the writ of seizure, or against a different debtor than the debtor
designated in the writ of seizure.

(2) The enforcement of the writ of seizure is no longer an available remedy if one (1) month has lapsed since
the date on which the writ of seizure was issued or on which it was served on the party at the request of which
it was issued.

(3) The enforcement may admissibly be pursued prior to the writ of seizure being served on the debtor.
However, it shall be without effect if the writ of seizure is not served within one (1) week following the
enforcement and prior to the expiry of the period determined for same in the preceding subsection.

table of contents

Section 930
Enforcement against movable property and receivables

(1) The seizure of movable property is enforced by attachment. The attachment shall be implemented in
accordance with the same principles as any other attachment; it creates a security right having the effects set
out in section 804. The court responsible for the seizure shall have jurisdiction, as execution court, for the
attachment of receivables.

(2) Any money that has been attached, and any amount of the proceeds accruing to the creditor in the course
of the proceedings for the distribution of assets available for creditors, will be lodged.

(3) The court responsible for execution may direct, upon corresponding application being made, that a movable
asset of a physical nature be sold at auction if it is subject to the risk of a significant loss of value or if its
storage would entail unreasonable costs, and that the proceeds be lodged.

(4) Enforcing seizure against an unregistered ocean-going vessel is inadmissible where the vessel is travelling
and not lying at harbour.

table of contents

Section 931
Enforcement against a registered ship or a registered ship under construction

(1) The enforcement of the seizure against a ship entered in the register of ships, or against a ship under
construction so entered in the register, is effected by attachment in accordance with the rules governing the
attachment of movable property, with the following departures from the rule applying as set out hereinbelow.
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(2) The attachment establishes a security right to the ship, or ship under construction, that has been attached;
such security right grants the creditor the same rights, in the relationship to other rights, as a maritime
mortgage would grant him.

(3) Upon the creditor filing a corresponding petition, the attachment is directed by the court responsible for the
seizure acting as execution court; concurrently, the court is to request that the court maintaining the register
enter a priority notice in the register of ships or register of ships under construction, such priority notice serving
to secure the security right of a seizure creditor; the priority notice shall expire if the enforcement of the seizure
ceases to be an available remedy.

(4) Upon attachment of the ship or ship under construction, the court-appointed enforcement officer is to take
the ship or ship under construction into his custody and safekeeping.

(5) If, at the time the seizure of the ship or ship under construction is enforced, the enforced auction of the ship
or ship under construction has been initiated, the confiscation of the ship or ship under construction
implemented in this procedure shall be deemed to be the first attachment in the sense as defined by
section 826; the copy of the attachment record is to be submitted to the execution court.

(6) Upon the creditor filing a corresponding petition, the security right of a seizure creditor is entered in the
register of ships or register of ships under construction; the amount of money established pursuant to
section 923 is to be designated as the maximum amount for which the ship or the ship under construction will
be liable. In all other regards, and unless otherwise determined hereinabove, section 867 subsections (1)
and (2) and section 870a (3) shall apply mutatis mutandis.

(7) Enforcing seizure against a registered ocean-going vessel is inadmissible where the vessel is travelling and
not lying at harbour.
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Section 932
Seizure lien

(1) The enforcement of the seizure against a plot of real estate, or against an entitlement to which the rules
concerning plots of real estate apply, shall be effected by registering a debt-securing mortgage for the
receivable; the amount of money established pursuant to section 923 is to be designated as the maximum
amount for which the plot of real estate or the entitlement will be liable. The creditor shall not be entitled
pursuant to section 1179a or section 1179b of the Civil Code (Bürgerliches Gesetzbuch, BGB), nor shall the
creditor of the debt-securing mortgage who has been entered in the land register be so entitled.

(2) In all other regards, the stipulations of section 866 (3), first sentence, section 867 subsections (1) and (2),
and of section 868 shall apply.

(3) The application for entry of the mortgage shall be deemed to be, in the sense as defined by
section 929 subsections (2) and (3), the enforcement of the writ of seizure.
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Section 933
Enforcement of the personal arrest of a debtor

The enforcement of the personal arrest of a debtor shall be governed, where it is effected by an arrest, by the
stipulations of sections 802g, 802h and 802j subsections (1) and (2) and, where it is effected by other
limitations of his personal liberty, by the special orders to be issued by the court responsible for the seizure,
which shall be subject to the restrictions of an arrest. The warrant for arrest shall set out the amount of money
established pursuant to section 923.

table of contents

Section 934
Setting aside the enforcement of the seizure

(1) Should the amount of money established in the writ of seizure be lodged, the enforcement of the seizure as
effected shall be repealed by the execution court.

(2) The execution court may also direct that the enforcement of the seizure be repealed if its continuation would
require costs to be incurred, and the party upon the petition of which the enforcement of the seizure was
ordered fails to make advance payment of the funds required.

(3) The decisions mentioned in the present section are issued by a court order.

(4) A complaint subject to a time limit may be filed against the order repealing the enforcement of the seizure.
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table of contents

Section 935
Injunction regarding the subject matter of the litigation

Injunctions regarding the subject matter of the litigation are an available remedy given the concern that a
change of the status quo might frustrate the realisation of the right enjoyed by a party, or might make its
realisation significantly more difficult.

table of contents

Section 936
Application of the rules governing arrest

The rules regarding the order of writs of seizure and regarding the attachment procedure shall apply mutatis
mutandis to the order of injunctions and the further procedure, unless the following sections set out deviating
rules.

table of contents

Section 937
Competent court

(1) That court shall be competent for ordering injunctions before which the main action is being pursued.

(2) The decision may be issued without a hearing for oral argument being held in urgent cases, and also if the
petition that an injunction be issued is to be dismissed.

table of contents

Section 938
Content of the injunction

(1) The court shall determine at its sole discretion which orders are required in order to achieve the purpose
intended.

(2) The injunction may consist of a temporary deprivation of property (sequestration) and also in the opponent
being required to take an action or being prohibited from taking it, in particular by prohibiting him from the sale,
encumbrance, or pledge of a plot of real estate, of a registered ship, or of a ship under construction.
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Section 939
Abrogation of an injunction against provision of security

The repeal of an injunction against provision of security is permissible only under special circumstances.
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Section 940
Injunction serving to provide a temporary status

Injunctions are also admissible for the purpose of providing for a temporary status concerning a legal
relationship that is in dispute, to the extent this provision is deemed to be necessary in order to avert significant
disadvantages, to prevent impending force, or for other reasons, in particular in the case of legal relationships
of a long-term nature existing.

table of contents

Section 940a
Vacation of residential premises

(1) The vacation of residential premises may be ordered by injunction only in the case of an unlawful
interference with the possession of another, or in the case of a specific danger to life or limb.

(2) The vacation of residential premises may be ordered by injunction also against a third party that is in
possession of the rented premises if an enforceable eviction order exists against the lessee and the lessor has
become aware of the third party having entered into possession only after the hearing for oral argument has
been closed.

(3) Where an action has been brought for the vacation of premises due to payments having been defaulted on,
the vacation of residential premises may be ordered by injunction also if the defendant fails to comply with a
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court order for securitisation (section 283a) in the proceedings of the main action.

(4) In the cases of subsections (2) and (3), the court is to hear the opponent prior to issuing an eviction order.
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Section 941
Requests for entries to be made in the land register etc.

Where, based on an injunction, an entry is to be made in the land register, the register of ships, or the register
of ships under construction, the court is authorised to request that the land registry or the authority keeping the
register make the corresponding entry.

table of contents

Section 942
Competence of the local court in the district of which the object is located

(1) In urgent cases, the local court (Amtsgericht, AG) in the district of which the object of the litigation is located
may deliver an injunction that determines the period within which the petition for the summons of the opponent
to the hearing regarding the legal validity of the injunction is to be filed with the court responsible for the main
action.

(2) The local court (Amtsgericht, AG) may deliver the injunction based on which a priority notice is to be entered
in the land register, the register of ships, or the register of ships under construction, or an opposition
challenging the correctness of such register, in the district of which the plot of real estate is situate, or the home
port or home city of the ship, or the location at which the ship under construction is located, even if the case is
not deemed urgent; in cases in which the ship’s home port is not located in Germany, the injunction may be
delivered by the local court in Hamburg. The period designated in subsection (1) is to be determined only upon
corresponding application being made by the opponent.

(3) Once the deadline has expired without success, the local court (Amtsgericht, AG) is to repeal the ruling
delivered upon corresponding application being made.

(4) The decisions by the local court mentioned in the present section are issued by a court order.

table of contents

Section 943
Court responsible for the main action

(1) The court responsible for the main action in the sense as defined by the rules of this Chapter shall be
deemed to be the court of first instance and, if the main action is pending in the appellate instance on fact and
law, this shall be deemed to be the court of appeal.

(2) The court before which the main action is being pursued shall have exclusive jurisdiction for the orders to be
issued pursuant to section 109 if the main action is or was pending.
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Section 944
Decision of the presiding judge in urgent cases

In urgent cases, the presiding judge may decide, instead of the court, on the requests mentioned in this
Chapter, provided that they need not be dealt with in a hearing.

table of contents

Section 945
Obligation to compensate for damages

Should the order of a seizure or an injunction prove to have been unfounded from the start, or should the
measure directed be repealed pursuant to section 926 subsection (2) or section 942 (3), the party that has
obtained the order is under obligation to compensate the opponent for the damages that he has suffered as a
result of the measure directed having been enforced, or as a result of the opponent having provided security in
order to avert the enforcement or to obtain the repeal of the measure.

Section 945b Authorisation to issue statutory instruments

The Federal Ministry of Justice is to make more detailed determinations by statutory instrument, subject to
approval by the Bundesrat, as regards the establishment of the register and the keeping of same, the
application for entry in the register of writs of protection, the retrieval of writs of protection from said register, the
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charging of fees, as well as the details of communicating and storing data and the particulars of data security
and eAccessibility.
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Sections 946 to 1024
(repealed)

table of contents

Book 10
Arbitration proceedings

table of contents

Chapter 1
General regulations

table of contents

Section 1025
Scope of application

(1) The rules of the present Book are to be applied where the venue of the arbitration proceedings in the sense
as defined by section 1043 (1) is located in Germany.

(2) The stipulations of sections 1032, 1033 and 1050 are to be applied also in those cases in which the venue
of the arbitration proceedings is located abroad or has not yet been determined.

(3) For as long as the venue of the arbitration proceedings has not yet been determined, the German courts
shall be competent for exercising the court tasks designated in sections 1034, 1035, 1037, and 1038, provided
the defendant or the plaintiff has its registered seat or his habitual place of abode in Germany.

(4) Sections 1061 to 1065 shall apply to the recognition and enforcement of foreign arbitration awards.
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Section 1026
Scope of the activities that a court may pursue

A court may take action in the matters provided for by sections 1025 to 1061 only insofar as provided for by this
Book.

table of contents

Section 1027
Loss of the right to file objections

Insofar as a provision of the present Book, from which the parties to a dispute may deviate, has not been
complied with, or a requirement agreed in the arbitration proceedings has not been met, a party that has failed
to object to this irregularity without undue delay, or within a period set for such objections, may not assert this
objection later. This shall not apply where the party was not aware of the irregularity.

table of contents

Section 1028
Receipt of written communications by a party whose whereabouts are unknown

(1) Should the whereabouts of a party or of a person authorised to receive written communications be
unknown, such communications shall be deemed to have been received, unless the parties to the dispute
agree otherwise, on the date on which they could have been received at the last known postal address or place
of business, or at the last known habitual place of abode of the recipient if mailed properly by registered letter
with return receipt, or by any other means providing proof of service.

(2) Subsection (1) is not to be applied to communications sent in court proceedings.

table of contents

Chapter 2
Arbitration agreement

table of contents

https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3528
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3529
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3530
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3531
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3536
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3538
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3540
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3543
https://www.gesetze-im-internet.de/englisch_zpo/index.html#gl_p3544


30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 205/256

Section 1029
Definition

(1) An arbitration agreement is an agreement by the parties that they subject themselves to the decision
passed by an arbitral tribunal on all or individual disputes that have arisen between them or may arise in future
as regards a specific legal relationship that is contractual or non-contractual in nature.

(2) An arbitration agreement may be concluded in the form of an independent agreement (agreement as to
arbitration) or in the form of a clause of an agreement (arbitration clause).

table of contents

Section 1030
Eligibility for arbitration

(1) Any claim under property law may become the subject matter of an arbitration agreement. An arbitration
agreement regarding non-pecuniary claims has legal effect insofar as the parties to the dispute are entitled to
conclude a settlement regarding the subject matter of the dispute.

(2) An arbitration agreement regarding legal disputes arising in the context of a tenancy relationship for
residential space in Germany is invalid. This shall not apply to the extent the residential premises concerned
are of the type determined in section 549 subsection (2) numbers 1 to 3 of the Civil Code (Bürgerliches
Gesetzbuch, BGB).

(3) Any stipulations of the law outside of the present Book, according to which disputes may not be subjected to
arbitration proceedings, or only if specific prerequisites have been met, shall remain unaffected hereby.
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Section 1031
Form of the arbitration agreement

(1) The arbitration agreement must be set out either in a document signed by the parties, or in letters, telefax
copies, telegrams, or other forms of transmitting messages as exchanged by the parties, and that ensure proof
of the agreement by supporting documents.

(2) The requirement as to form stipulated by subsection (1) shall be deemed to have been met also in those
cases in which the arbitration agreement is contained in a document transmitted by one party to another party,
or by a third party to both parties, the content of which document is regarded, in the event an opposition is
lodged late and in accordance with customary standards, to be the content of an agreement.

(3) Where an agreement that is in compliance with the requirements as to form set out in subsection (1) or (2)
makes reference to a document containing an arbitration clause, this establishes an arbitration agreement
wherever the reference is made such that this clause is included as a component part of the agreement.

(4) (repealed).

(5) Arbitration agreements in which a consumer is involved must be contained in a record or document signed
by the parties in their own hands. The written form as set out in the first sentence may be replaced by the
electronic form pursuant to section 126a of the Civil Code (Bürgerliches Gesetzbuch, BGB). The record or
document, or the electronic document may not contain agreements other than those making reference to the
arbitration proceedings; this shall not apply if the agreement is recorded by a notary.

(6) Any failure to comply with formal requirements shall be remedied by an appearance being made, in the
hearing before the arbitral tribunal, on the merits of the case.
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Section 1032
Arbitration agreement and proceedings brought before the courts

(1) Should proceedings be brought before a court regarding a matter that is subject to an arbitration agreement,
the court is to dismiss the complaint as inadmissible provided the defendant has raised the corresponding
objection prior to the hearing on the merits of the case commencing, unless the court determines the arbitration
agreement to be null and void, invalid, or impossible to implement.

(2) Until the arbitral tribunal has been formed, a petition may be filed with the courts to have it determine the
admissibility or inadmissibility of arbitration proceedings.

(3) Where proceedings are pending in the sense as defined by subsection (1) or (2), arbitration proceedings
may be initiated or continued notwithstanding that fact, and an arbitration award may be handed down.
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Section 1033
Arbitration agreement and preliminary measures taken by the court

An arbitration agreement does not rule out that a court may order, before or after arbitration proceedings have
commenced, and upon a party having filed a corresponding petition, that a provisional measure or one serving
to provide security be taken with regard to the subject matter of the dispute being dealt with in the arbitration
proceedings.

table of contents

Chapter 3
Formation of the arbitral tribunal
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Section 1034
Composition of the arbitral tribunal

(1) The parties may agree on the number of arbitral judges. Absent such agreement, the number of arbitral
judges shall be three.

(2) If the arbitration agreement provides for one party to be more strongly represented in the composition of the
arbitral tribunal, and this places the other party at a disadvantage, the latter party may file a petition with the
court that it appoint the arbitral judge(s) in derogation from the appointment(s) made or the appointment
provisions agreed. The petition is to be filed no later than the expiry of two (2) weeks after the party has
become aware of the composition of the arbitral tribunal. Section 1032 (3) shall apply mutatis mutandis.

table of contents

Section 1035
Appointment of arbitral judges

(1) The parties may agree on a procedure for the appointment of one or several arbitral judges.

(2) Unless the parties to the dispute have agreed otherwise, a party shall be bound by the appointment of an
arbitral judge that it has made as soon as the respective other party has received the notice of that arbitral
judge’s appointment.

(3) Absent an agreement by the parties providing for the appointment of the arbitral judges, the court shall
appoint the individual arbitral judge, upon a party having filed a corresponding petition, if the parties to the
dispute are unable to come to agreement regarding his appointment. In arbitration proceedings in which three
(3) arbitral judges are involved, each of the parties shall appoint one (1) arbitral judge; these two (2) arbitral
judges shall in turn appoint the third arbitral judge, who shall preside over the arbitral tribunal. Should a party
have failed to appoint the arbitral judge within one (1) month of having received a corresponding notice from the
other party, or should the two (2) arbitral judges be unable to come to agreement, within one (1) month of their
having been appointed, regarding the third arbitral judge, the court is to appoint the third arbitral judge upon a
party having filed a corresponding petition.

(4) Where the parties to the dispute have agreed on a procedure for the appointment, and where one party
does not adhere to this procedure, or where the parties to the dispute or the two (2) arbitral judges are unable
to come to an agreement in accordance with the said procedure, or where a third party does not fulfil the tasks
conferred upon it under the procedure, each party may file a petition with the court for it to order the required
measure, unless the appointment procedure provides otherwise for ensuring an appointment.

(5) In appointing an arbitral judge, the court is to consider all of the prerequisites required by the parties’
agreement for the arbitral judge and is to take account of all aspects by which the appointment of an
independent and impartial arbitral judge is ensured. In appointing an individual arbitral judge or a third arbitral
judge, the court is to also deliberate the option of whether appointing an arbitral judge of a different nationality
than that of the parties might serve the intended purpose.

table of contents

Section 1036
Recusal of an arbitral judge

(1) A person asked to serve as an arbitral judge is to disclose any and all circumstances that might give rise to
doubts as to his impartiality. An arbitral judge is under obligation to disclose such circumstances to the parties
without undue delay, also after his appointment and until the close of the arbitration proceedings, if he has
failed to so inform them previously.
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(2) The appointment of an arbitral judge may be refused only if any circumstances give rise to justified doubts
as to his impartiality or independence, or if he does not meet the prerequisites established by the parties. A
party may recuse an arbitral judge whom it has itself appointed, or in the appointment of whom it has assisted,
only for reasons of which it became aware only after he was appointed.
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Section 1037
Recusal procedure

(1) Subject to the provisions made in subsection (3), the parties may agree on a procedure for the recusal of an
arbitral judge.

(2) Absent such agreement by the parties, the party intending to recuse an arbitral judge is to submit to the
arbitral tribunal its grounds for wishing his recusal in writing, doing so within two (2) weeks of having become
aware of the composition of the arbitral tribunal or of a circumstance in the sense as defined by
section 1036 (2). Should the arbitral judge so recused refuse to resign from office, or should the other party not
consent to the recusal, the arbitral tribunal shall rule on the recusal.

(3) Should the recusal in accordance with the procedure agreed by the parties, or in accordance with the
procedure set out in subsection (2) fail to meet with success, the party intending to recuse the arbitral judge
may file a petition that the court take a decision on the recusal, doing so within one (1) month of having become
aware of the decision by which the recusal was refused; the parties to the dispute may also agree on a different
period. For the period during which such a petition is pending, the arbitral tribunal, including the arbitral judge
who is to be recused, may continue the arbitration proceedings and may deliver an arbitration award.
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Section 1038
Failure to act or impossibility of performing the tasks assigned

(1) Should an arbitral judge be unable to perform the tasks assigned to him, either legally or factually, or should
he fail to perform the tasks assigned to him within a reasonable period for other reasons, then his appointment
shall end upon his resigning from office or upon the parties to the dispute agreeing on his termination. Where
the arbitral judge does not resign, or where the parties to the dispute are unable to agree on his termination,
each of the parties may file a petition with the court to obtain a decision as to the termination of the arbitral
judge’s appointment.

(2) If an arbitral judge resigns in the cases set out in subsection (1) or section 1037 (2), or if a party consents to
terminating his appointment as arbitral judge, this does not entail the recognition of the grounds for resignation
set out in subsection (1) or section 1036 (2).
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Section 1039
Appointment of a substitute arbitral judge

(1) In cases in which the appointment of an arbitral judge ends pursuant to sections 1037 or 1038, or due to his
having resigned from office for another reason, or due to his having been recused by agreement of the parties,
a substitute arbitral judge is to be appointed. The appointment shall be made in accordance with the rules that
were to be applied to the appointment of the arbitral judge for whom a substitute is being appointed.

(2) The parties may make an agreement in derogation herefrom.

table of contents

Chapter 4
Competence of the arbitral tribunal

table of contents

Section 1040
Authority of the arbitral tribunal to decide on its own competence

(1) The arbitral tribunal may decide on its own competence, and in this context also regarding the existence or
the validity of the arbitration agreement. In this context, an arbitration clause is to be treated as an agreement
independent of the other provisions of the agreement.

(2) The objection as to a lack of competence of the arbitral tribunal is to be submitted by no later than the time
at which the reply to the request for arbitration is made. A party shall not be prevented from raising such an
objection because of its having appointed an arbitral judge, or because of its having assisted in his
appointment. The objection as to the arbitral tribunal having exceeded its authorities is to be raised as soon as
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the matter with regard to which this allegation is being made is discussed in the arbitration proceedings. In
either case, the arbitral tribunal may permit such an objection to be raised later if the party raising it provides
sufficient excuse for such delay.

(3) Where the arbitral tribunal believes it has competence, it shall rule on an objection raised pursuant to
subsection (2) in an interim decision as a matter of principle. In such event, each of the parties may apply for a
court decision to be taken, doing so within one (1) month of having received the written notice as to the interim
decision. For the period during which such a petition is pending, the arbitral tribunal may continue the
arbitration proceedings and may deliver an arbitration award.
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Section 1041
Measures of temporary relief

(1) Unless the parties to the dispute have agreed otherwise, the arbitral tribunal may direct, upon a party having
filed a corresponding petition, provisional measures or measures serving to provide security as it deems fit with
a view to the subject matter of the litigation. The arbitral tribunal may demand, in connection with such
measure, that each of the parties provide reasonable security.

(2) Upon a party having filed a corresponding petition, the court may permit the enforcement of a measure
pursuant to subsection (1), unless a corresponding measure of temporary relief has already been petitioned
with a court. It may issue a differently worded order if this is required for the enforcement of the measure.

(3) Upon corresponding application being made, the court may reverse or modify the order pursuant to
subsection (2).

(4) Should the order of a measure pursuant to subsection (1) prove to have been unfounded from the start, the
party that has obtained its enforcement is under obligation to compensate the opponent for the damage it has
suffered as a result of the measure being enforced, or as a result of his having provided security in order to
avert the enforcement. The claim may be asserted in the pending arbitration proceedings.
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Chapter 5
Implementation of the arbitration proceedings
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Section 1042
General procedural rules

(1) The parties are to be accorded equal treatment. Each of the parties is to be given an effective and fair legal
hearing.

(2) Attorneys may not be prohibited from acting as attorneys-in-fact.

(3) In all other cases, the parties to the dispute may themselves provide for the procedure, subject to the
mandatory stipulations set out in the present Book, or by making reference to existing rules of arbitration.

(4) Absent an agreement by the parties, and in those cases regarding which the present Book does not make
any provisions, the procedural rules shall be determined by the arbitral tribunal at its sole discretion. The
arbitral tribunal is authorised to decide on the admissibility of the taking of evidence, to so take evidence, and to
assess the results at its sole discretion.
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Section 1043
Venue of the arbitration proceedings

(1) The parties may make an agreement as to the venue of the arbitration proceedings. Absent such
agreement, the arbitral tribunal shall determine the venue of the arbitration proceedings. In this context, the
circumstances of the case including the suitability of the venue for the parties to the dispute are to be taken into
account.

(2) Unless otherwise agreed by the parties to the dispute, the arbitral tribunal may convene, notwithstanding the
provisions made in subsection (1), at any venue it deems suitable for a hearing, and may do so in order to
examine witnesses, experts, or the parties; for deliberations amongst its members; in order to inspect objects;
or in order to review documents.
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Section 1044
Commencement of the arbitration proceedings

Unless otherwise agreed by the parties to the dispute, the arbitration proceedings regarding a certain dispute
shall commence on the date on which the defendant has received the petition to bring the matter before an
arbitral tribunal. The petition must designate the parties as well as the subject matter of the litigation, and it
must indicate that an arbitration agreement was concluded.
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Section 1045
Language of the proceedings

(1) The parties may agree on the language(s) to be used in the arbitration proceedings. Absent such
agreement, the arbitral tribunal shall determine the language of the proceedings. Unless otherwise provided for
therein, the agreement of the parties or the determination by the arbitral tribunal shall govern regarding the
written declarations submitted by a party, the hearings, arbitration awards, other decisions, and other
communications of the arbitral tribunal.

(2) The arbitral tribunal may direct that any evidence submitted in writing must be accompanied by a translation
into the language(s) that the parties have agreed on or that the arbitral tribunal has determined.
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Section 1046
Request for arbitration and reply to the request for arbitration

(1) Within the period determined by the parties or by the arbitral tribunal, the plaintiff is to present his claim and
the facts on which this claim is based, and the defendant is to state his position in this regard. In this context,
the parties may submit all documents that they deem significant, or they may designate any other evidence of
which they intend to avail themselves.

(2) Unless otherwise agreed by the parties to the dispute, each of the parties may modify or amend its request
for arbitration in the course of the arbitration proceedings, or the means of challenge or defence it has
submitted; this shall not apply if the arbitral tribunal refuses to admit such modifications or amendments due to
insufficient excuse having been provided for the delay with which they are submitted.

(3) Subsections (1) and (2) shall apply mutatis mutandis to any countercharges that may be brought.
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Section 1047
Hearing for oral argument; proceedings conducted in writing

(1) Subject to an agreement by the parties having been made, the arbitral tribunal shall decide whether the
matter is to be dealt with in oral argument, or whether the proceedings are to be implemented on the basis of
documents and other records. Where the parties to the dispute have not ruled out a hearing for oral argument,
the arbitral tribunal is to hold such a hearing in the course of a suitable phase of the proceedings should a party
file a corresponding petition.

(2) The parties are to be informed in due time of any hearing and any assembly of the arbitral tribunal arranged
for the purpose of taking evidence.

(3) The respective other party is to be made aware of any written pleadings, documents, and other
communications that a party may submit to the arbitral tribunal, while expert reports and other written evidence
on which the arbitral tribunal may base its decision are to be sent to both parties for their information.
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Section 1048
Failure by a party to comply with procedural rules

(1) Should the plaintiff fail to submit his request for arbitration pursuant to section 1046 (1), the arbitral tribunal
shall terminate the proceedings.

(2) Should the defendant fail to reply to the request for arbitration pursuant to section 1046 (1), the arbitral
tribunal shall continue the proceedings, without the failure to comply with procedural rules as such being
deemed to be an acknowledgment of the assertions made by the plaintiff.

(3) Should a party fail to make an appearance at a hearing for oral argument, or should it fail to produce a
document as evidence, the arbitral tribunal may continue the proceedings and may issue the arbitration award
based on the insights it has obtained.
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(4) Where, according to the conviction of the arbitral tribunal, sufficient excuse has been provided by a party for
its failure to comply with procedural rules, such failure shall not be taken into account. In all other cases, the
parties to the dispute may agree otherwise as concerns the consequence of a failure to comply with procedural
rules.

table of contents

Section 1049
Expert appointed by the arbitral tribunal

(1) Unless otherwise agreed by the parties to the dispute, the arbitral tribunal may appoint one or several
experts, who are to prepare a report regarding specific questions determined by the arbitral tribunal.
Furthermore, the arbitral tribunal may ask a party to provide the expert with any information serving the purpose
intended, or to produce or make available to him for his inspection any and all of the documents or objects that
are relevant to the proceedings.

(2) Unless otherwise agreed by the parties to the dispute, the expert is to attend a hearing for oral argument
should a party file a corresponding petition, or should the arbitral tribunal believe this to be required, after he
has submitted his written or oral report. At the hearing, the parties to the dispute may ask questions of the
expert and may have experts they have themselves retained state their position regarding the matters at issue.

(3) Sections 1036, 1037 subsection (1) and 2 shall apply mutatis mutandis to the experts appointed by the
arbitral tribunal.

table of contents

Section 1050
Support provided by the court in taking evidence and other actions reserved for judges

The arbitral tribunal or, with the consent of the arbitral tribunal, a party may file a petition that the court provide
support by taking evidence or by taking any other actions reserved for judges that the arbitral tribunal is not
authorised to take. The court shall deal with the petition, unless it deems it to be inadmissible, in accordance
with its procedural rules as applying to the taking of evidence or any other actions reserved for judges. The
arbitral judges are entitled to attend the court hearing at which evidence is taken and to ask questions.

table of contents

Chapter 6
Arbitration award and conclusion of the proceedings

table of contents

Section 1051
Applicable laws

(1) The arbitral tribunal is to decide on the matter in dispute in accordance with the statutory provisions that the
parties have designated as being applicable to the content of the legal dispute. Unless the parties to the dispute
have expressly agreed otherwise, the designation of the laws or the legal system of a specific state is to be
understood as a direct referral to the rules of substantive law of this state, and not to its rules relating to the
conflict of laws.

(2) Where the parties to the dispute failed to determine which statutory provisions are to be applied, the arbitral
tribunal is to apply the laws of that state to which the subject matter of the proceedings has the closest ties.

(3) The arbitral tribunal is to take its decision based on considerations of what is fair and equitable only if the
parties to the dispute have expressly authorised it to do so. The authorisation may be granted up until the time
the arbitral tribunal takes such decision.

(4) In all cases, the arbitral tribunal is to decide in accordance with the provisions of the agreement and is to
take account of any commercial practices that may exist.

table of contents

Section 1052
Decision by a panel of arbitral judges

(1) Unless otherwise agreed by the parties to the dispute, each decision taken by the arbitral tribunal in
arbitration proceedings involving more than one arbitral judge is to be passed by a majority of the votes cast by
all members of the tribunal.

(2) Should an arbitral judge refuse to participate in such a vote, the other arbitral judges may decide on the
matter without him, provided that the parties to the dispute have not agreed otherwise. The intention to vote on
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the arbitration award without the arbitral judge so refusing to participate in the vote is to be communicated to
the parties beforehand. In the case of other decisions, the parties to the dispute are to be informed of the
refusal to participate in the vote retroactively.

(3) The presiding arbitral judge may decide on individual procedural issues alone if the parties to the dispute or
the other members of the arbitral tribunal have correspondingly authorised him to do so.

table of contents

Section 1053
Settlement

(1) Insofar as, in the course of the arbitration proceedings, the parties to the dispute reach a settlement
regarding the dispute, the arbitral tribunal shall terminate the proceedings. Upon corresponding application
being made by the parties, it shall record the settlement in the form of an arbitration award, the wording of
which has been agreed by the parties, provided that the content of the settlement does not violate public order.

(2) An arbitration award, the wording of which has been agreed by the parties, is to be delivered pursuant to
section 1054 and must specify that it is an arbitration award. Such an arbitration award has the same effect as
any other arbitration award regarding the dispute.

(3) Insofar as declarations must be recorded by a notary in order to be effective, this requirement shall be
replaced by an arbitration award in which the declarations of the parties are included by way of the parties
agreeing on its wording.

(4) Provided that the parties consent to this being done, an arbitration award, the wording of which has been
agreed by the parties, may also be declared enforceable by a notary having his official residence in the district
of the court that is competent for the declaration of enforceability pursuant to section 1062 subsections (1) and
(2). The notary shall refuse to make such a declaration of enforceability where the prerequisites of
subsection (1), second sentence, have not been met.
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Section 1054
Form and content of the arbitration award

(1) The arbitration award is to be delivered in writing and is to be signed by the arbitral judge(s). In arbitration
proceedings in which more than one arbitral judge was involved, the signature of the majority of all members of
the arbitral tribunal shall correspond to the present formal requirement, provided that the reasons for which a
signature is missing are specified.

(2) The reasons for the arbitration award are to be provided unless the parties to the dispute have agreed that
no reasons need be provided, or unless the parties have agreed on the wording of the arbitration award in the
sense as defined by section 1053.

(3) The arbitration award is to set out the date on which it was delivered and the venue of the arbitration
proceedings determined pursuant to section 1043 (1). The arbitration award shall be deemed to have been
delivered on that date and at that venue.

(4) An arbitration award signed by the arbitral judges is to be transmitted to each of the parties.

table of contents

Section 1055
Effects of the arbitration award

Amongst the parties, the arbitration award has the effect of a final and binding judgment handed down by a
court.

table of contents

Section 1056
Termination of the arbitration proceedings

(1) The arbitration proceedings are terminated upon the final and conclusive arbitration award being delivered,
or by the arbitral tribunal issuing an order pursuant to subsection (2).

(2) The arbitral tribunal determines the termination of the arbitration proceedings by issuing an order if:

1.  The plaintiff:
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a)  Fails to submit his request for arbitration pursuant to section 1046 (1) and no case as provided for in
section 1048 (4) is given; or

b)  Withdraws the request for arbitration unless the defendant enters an opposition and the arbitral tribunal
acknowledges that the defendant has a legitimate interest in conclusively resolving the dispute; or

2.  The parties to the dispute agree on terminating the proceedings; or

3.  The parties to the dispute no longer pursue the arbitration proceedings in spite of a corresponding request
having been made by the arbitral tribunal, or it has become impossible for other reasons to continue the
proceedings.

(3) Subject to the stipulations of section 1057 (2) and of sections 1058, 1059 (4), the arbitral tribunal’s
appointment shall end upon the arbitration proceedings having ended.

table of contents

Section 1057
Decision as to costs

(1) Unless the parties to the dispute have agreed otherwise, the arbitral tribunal is to decide, in its arbitration
award, on the share of the costs of the arbitration proceedings that the parties to the dispute are to bear,
including the costs accruing to the parties that were necessary in order to appropriately file a request for
arbitration proceedings or to defend against such a request. In this context, the arbitral tribunal shall decide
after having duly assessed the circumstances while taking account of the circumstances of the individual case,
in particular the outcome of the proceedings.

(2) Insofar as the costs of the arbitration proceedings have been established, the arbitral tribunal is to also
decide in which amount the parties to the dispute are to bear such costs. Should the costs not have been
determined, or should it be possible to determine them only after the termination of the arbitration proceedings,
a separate arbitration award shall rule on that matter.

table of contents

Section 1058
Correction, interpretation, and amendment of the arbitration award

(1) Each of the parties may file a petition with the arbitral tribunal that:

1.  It correct computation errors, spelling mistakes, or typographical errors, or errors of a similar nature in the
arbitration award;

2.  It interpret specific parts of the arbitration award;

3.  It deliver an amending arbitration award regarding those claims that, while they had been asserted in the
arbitration proceedings, were not addressed in the arbitration award.

(2) Unless the parties to the dispute have agreed a different period, the petition is to be filed within one (1)
month of the arbitration award having been received.

(3) The arbitral tribunal is to decide on the correction or interpretation of the arbitration award within one (1)
month, and on the amendment of the arbitration award within two (2) months.

(4) The arbitral tribunal may correct the arbitration award also without a petition being filed.

(5) Section 1054 is to be applied to the correction, interpretation, or amendment of the arbitration award.

table of contents

Chapter 7
Legal remedies against the arbitration award

table of contents

Section 1059
Petition for reversal of an arbitration award

(1) Only a petition for reversal of the arbitration award by a court pursuant to subsections (2) and (3) may be
filed against an arbitration award.

(2) An arbitration award may be reversed only if:

1.  The petitioner asserts, and provides reasons for his assertion, that:
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a)  One of the parties concluding an arbitration agreement pursuant to sections 1029 and 1031 did not have the
capacity to do so pursuant to the laws that are relevant to such party personally, or that the arbitration
agreement is invalid under the laws to which the parties to the dispute have subjected it, or, if the parties to the
dispute have not made any determinations in this regard, that it is invalid under German law; or that

b)  He has not been properly notified of the appointment of an arbitral judge, or of the arbitration proceedings,
or that he was unable to assert the means of challenge or defence available to him for other reasons; or that

c)  The arbitration award concerns a dispute not mentioned in the agreement as to arbitration, or not subject to
the provisions of the arbitration clause, or that it contains decisions that are above and beyond the limits of the
arbitration agreement; however, where that part of the arbitration award referring to points at issue that were
subject to the arbitration proceedings can be separated from the part concerning points at issue that were not
subject to the arbitration proceedings, only the latter part of the arbitration award may be reversed; or where the
petitioner asserts, and provides reasons for his assertion, that

d)  The formation of the arbitral tribunal or the arbitration proceedings did not correspond to a provision of this
Book or to an admissible agreement between the parties, and that it is to be assumed that this has had an
effect on the arbitration award; or if

2.  The court determines that

a)  the subject matter of the dispute is not eligible for arbitration under German law; or

b)  The recognition or enforcement of the arbitration award will lead to a result contrary to public order.

(3) Unless the parties to the dispute agree otherwise, the petition for reversal must be filed with the court within
a period of three (3) months. The period begins on the day on which the petitioner has received the arbitration
award. In cases in which a petition has been filed pursuant to section 1058, the period shall be extended by at
most one (1) month following receipt of the decision regarding this petition. The petition for reversal of the
arbitration award may no longer be filed once a German court has declared the arbitration award to be
enforceable.

(4) If the reversal has been petitioned, the court may remand the matter to the arbitral tribunal where
appropriate, as petitioned by a party, while reversing the arbitration award.

(5) In cases of doubt, the reversal of the arbitration award will result in the arbitration agreement once again
entering into force concerning the subject matter of the dispute.
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Chapter 8
Prerequisites for the recognition and enforcement of arbitration awards
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Section 1060
Domestic arbitration awards

(1) Compulsory enforcement is an available remedy provided the arbitration award has been declared
enforceable.

(2) The petition for a declaration of enforceability to be issued is to be denied, while reversing the arbitration
award, if one of the grounds for reversal designated in section 1059 (2) is given. Such grounds for reversal
shall not be taken into account insofar as a petition for reversal based on these grounds has been denied, in a
final and binding judgment, at the time the petition for declaration of enforceability is received. Grounds for
reversal pursuant to section 1059 (2) number 1 also shall not be taken into account if the periods determined in
section 1059 (3) have expired, without the respondent having filed a petition for reversal of the arbitration
award.

table of contents

Section 1061
Foreign arbitration awards

(1) The recognition and enforcement of foreign arbitration awards is governed by the Convention of 10 June
1958 on the recognition and enforcement of foreign arbitral awards (published in Federal Law Gazette
(Bundesgesetzblatt, BGBl.) 1961 II page 121). The stipulations of other treaties concerning the recognition and
enforcement of arbitration awards shall remain unaffected hereby.

(2) Insofar as the declaration of enforceability is to be denied, the court shall determine that the arbitration
award is not to be recognised in Germany.
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(3) Where the arbitration award is reversed abroad, after having been declared enforceable, a petition may be
filed that the declaration of enforceability be repealed.
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Chapter 9
Court proceedings
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Section 1062
Jurisdiction

(1) The higher regional court (Oberlandesgericht, OLG) designated in the arbitration agreement or, if no such
designation was made, the higher regional court in the district of which the venue of the arbitration proceedings
is located, is competent for decisions on petitions and applications regarding:

1.  The appointment of an arbitral judge (sections 1034, 1035), the recusal of an arbitral judge (section 1037),
or the termination of the office as arbitral judge (section 1038);

2.  The determination of the admissibility or inadmissibility of arbitration proceedings (section 1032) or regarding
the decision of an arbitral tribunal, in which the latter has affirmed its competence in an interim decision
(section 1040);

3.  The enforcement, reversal, or modification of orders providing for provisional measures or measures serving
to provide security by the arbitral tribunal (section 1041);

4.  The reversal (section 1059) or the declaration of enforceability of the arbitration award (sections 1060 et
seq.), or the reversal of the declaration of enforceability (section 1061).

(2) If no venue for arbitration proceedings has been arranged in Germany in the cases provided for by
subsection (1) number 2 first alternative, number 3 or number 4, that higher regional court (Oberlandesgericht,
OLG) shall have jurisdiction in the district of which the respondent has his registered seat or his habitual place
of abode, or in which assets of the respondent are located, or in which the object being laid claim to by the
request for arbitration proceedings, or affected by the measure, is located; as an alternative, the higher regional
court of Berlin (Kammergericht, KG) shall have jurisdiction.

(3) In the cases provided for by section 1025 (3), that higher regional court (Oberlandesgericht, OLG) shall
have jurisdiction in the district of which the plaintiff or the defendant has his registered seat or his habitual place
of abode.

(4) That local court (Amtsgericht, AG) shall be responsible for providing assistance in taking evidence and other
actions reserved for judges (section 1050) in the district of which the said action is to be taken.

(5) Where several higher regional courts (Oberlandesgerichte, OLG) have been established in a Land, the Land
government is authorised to assign jurisdiction to a specific higher regional court or to the highest Land court,
doing so by statutory instrument; the Land government may confer the authorisation upon the Land department
of justice (Landesjustizverwaltung), doing so by statutory instrument. Several Länder may agree on the
competence of the higher regional court across the boundaries separating them.

table of contents

Section 1063
General regulations

(1) The court decides by court order. Prior to the decision, the opponent is to be heard.

(2) The court is to order a hearing for oral argument to be held if the reversal of the arbitration award has been
petitioned or if grounds for reversal pursuant to section 1059 (2) are conceivable in the case of a petition having
been filed for the recognition or declaration of enforceability of the arbitration award.

(3) The presiding judge of the Division for Civil Matters (Zivilsenat) may direct, without having previously heard
the opponent, that the petitioner may pursue compulsory enforcement under the arbitration award until a
decision has been delivered regarding the petition, or that he is allowed to enforce the provisional measures, or
measures serving to provide security, ordered by the arbitral tribunal pursuant to section 1041. Compulsory
enforcement under the arbitration award may not extend beyond measures serving to provide security. The
respondent is authorised to avert compulsory enforcement by providing security in that amount in which the
petitioner may pursue compulsory enforcement.

(4) For as long as no hearing for oral argument has been arranged, petitions may be filed with the registry for
the files of the court, and declarations may be recorded with it.
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Section 1064
Special aspects of declaring arbitration awards enforceable

(1) The arbitration award, or a certified copy of same, is to be enclosed with the petition for a declaration of
enforceability of an arbitration award. The certification may also be performed by the attorney retained and
authorised for the court proceedings.

(2) The court order by which an arbitration award is declared enforceable is to be declared provisionally
enforceable.

(3) Subsections (1) and (2) are to be applied to foreign arbitration awards, unless otherwise provided for in
treaties.

table of contents

Section 1065
Appellate remedies

(1) The complaint on points of law is an available remedy against the decisions set out in section 1062 (1)
numbers 2 and 4. In all other cases, the decisions delivered in the proceedings designated in section 1062 (1)
are incontestable.

(2) The complaint on points of law may also be based on the fact that the decision is based on a violation of a
state treaty. Sections 707, 717 shall apply mutatis mutandis.

table of contents

Chapter 10
Arbitral tribunals not governed by agreements

table of contents

Section 1066
Application mutatis mutandis of the provisions made in Book 10

The stipulations of the present Book shall apply mutatis mutandis to the arbitral tribunals established, in a
manner permissible under statute, by last wills or other rulings not based on an agreement.

table of contents

Book 11
Judicial collaboration within the European Union
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Chapter 1
Service of records or documents pursuant to Council Regulation (EC) No 1393/2007

table of contents

Section 1067
Service of records or documents by diplomatic or consular missions

Any service intended to be performed in the Federal Republic of Germany pursuant to Article 13 of Regulation
(EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the service in the
Member States of judicial and extrajudicial documents in civil or commercial matters, and repealing Council
Regulation (EC) No 1348/2000 (Official Journal L 324 page 79), is permissible only if the intended recipient of
the record or document to be served is a citizen of the state from which the documents are being transmitted.

table of contents

Section 1068
Service of records or documents by post

(1) The return receipt or equivalent proof shall be sufficient proof of the records or documents having been
served pursuant to Article 14 of Council Regulation (EC) No 1393/2007.

(2) A record or document regarding which a German receiving agency is to obtain or initiate service in the
context of Article 7 (1) of Council Regulation (EC) No 1393/2007 may also be served by registered mail, return
receipt requested.
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Section 1069
Responsibilities

(1) For the service of records or documents abroad, the following bodies are responsible as the German
transmitting agencies in the sense as defined by Article 2 (1) of Council Regulation (EC) No 1393/2007:

1.  The court interested in having the records or documents served, where they are court documents; and

2.  That local court (Amtsgericht, AG) in the district of which the person interested in having the records or
documents served has his place of residence or habitual place of abode, in those cases in which the
documents are extrajudicial documents; in the case of notarial records or documents, this shall be the local
court in the district of which the recording notary has his official residence; in the case of legal persons, their
registered seat shall govern in lieu of the place of residence or the habitual place of abode; the Land
governments may confer the tasks of a transmitting agency to one local court acting for the districts of several
local courts, doing so by statutory instrument.

(2) For the service of records or documents in the Federal Republic of Germany, that local court (Amtsgericht,
AG) in the district of which the record or document is to be served, shall be responsible, as the German
receiving agency in the sense as defined by Article 2 (2) of Council Regulation (EC) No 1393/2007. The Land
governments may assign the tasks of a transmitting agency to one local court acting for the districts of several
local courts, doing so by statutory instrument.

(3) The Land governments shall determine the agency that is responsible as the German central agency in the
respective Land in the sense as defined by Article 3 first sentence of Council Regulation (EC) No 1393/2007,
doing so by statutory instrument. The tasks of the central agency may be assigned, in each Land, only to a
single agency.

(4) The Land governments may confer the authority to issue a statutory instrument pursuant to subsection (1)
number 2, subsection (2), second sentence, and subsection (3), first sentence, upon a supreme Land authority.
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Section 1070
(repealed)

table of contents

Section 1071
(repealed)
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Chapter 2
Taking of evidence in accordance with Council Regulation (EC) No 1206/2001

table of contents

Section 1072
Taking of evidence in the Member States of the European Union

Should evidence have to be taken in accordance with Council Regulation (EC) No 1206/2001 of 28 May 2001
on cooperation between the courts of the Member States in the taking of evidence in civil or commercial
matters (OJEC number L 174 page 1), the court:

1.  May directly request that the competent court of another Member State take the evidence; or

2.  May request to take evidence directly in another Member State, subject to the prerequisites of Article 17 of
Council Regulation (EC) No 1206/2001.

table of contents

Section 1073
Participation rights

(1) The requesting German court or a member of the court correspondingly delegated may be present and
involved, in the scope of application of Council Regulation (EC) No 1206/2001, when the requesting court’s
request for the taking of evidence is dealt with by the requested court. The parties, their representatives as well
as any experts retained may involve themselves in the respective proceedings in the scope in which they would
be entitled to involve themselves in the respective proceedings were the evidence to be taken in Germany.
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(2) Any direct taking of evidence abroad pursuant to Article 17 (3) of Council Regulation (EC) No 1206/2001
may be performed by a member of the court or by any experts that the court may correspondingly charge.
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Section 1074
Responsibilities pursuant to Council Regulation (EC) No 1206/2001

(1) For evidence to be taken in the Federal Republic of Germany, that local court (Amtsgericht, AG) in the
district of which the procedural action is to be taken shall be responsible as the requested court in the sense as
defined by Article 2 (1) of Council Regulation (EC) No 1206/2001.

(2) The Land governments may assign the tasks of a requested court to one local court (Amtsgericht, AG)
acting for the districts of several local courts, doing so by statutory instrument.

(3) The Land governments shall determine by statutory instrument the agency that shall, in the respective Land:

1.  Be responsible as the German central body in the sense as defined by Article 3 (1) of Council Regulation
(EC) No 1206/2001;

2.  Accept, as the competent body, any requests for the direct taking of evidence in the sense as defined by
Article 17 (1) of Council Regulation (EC) No 1206/2001.

The tasks pursuant to numbers 1 and 2 may be assigned only to a single agency in each Land.

(4) The Land governments may confer the authority to issue a statutory instrument pursuant to subsections (2)
and (3), first sentence, upon a supreme Land authority.
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Section 1075
Language of incoming requests

Requests for the taking of evidence submitted from a foreign counterpart, as well as communications pursuant
to Council Regulation (EC) No 1206/2001, must be written in German, or must be accompanied by a translation
into German.

table of contents

Chapter 3
Assistance with court costs pursuant to Council Directive 2003/8/EC
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Section 1076
Applicable regulations

Unless otherwise provided for hereinbelow, sections 114 to 127a shall apply to assistance with court costs in
cross-border disputes within the European Union pursuant to Council Directive 2003/8/EC of 27 January 2003
to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal
aid for such disputes (OJEC number L 26 page 41, Official Journal L 32 page 15).
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Section 1077
Outgoing applications

(1) That local court (Amtsgericht, AG), in the district of which the petitioner has his place of residence or
habitual place of abode, shall be competent for receiving and transmitting applications filed by individuals for
assistance with court costs in cross-border disputes. The Land governments may assign the tasks of a
transmitting authority to one local court acting for the districts of several local courts, doing so by statutory
instrument. They may confer the authorisation upon the Land departments of justice by statutory instrument.
Section 21 first sentence of the Act for the Recovery of Maintenance in Relations with Foreign States (Gesetz
zur Geltendmachung von Unterhaltsansprüchen im Verkehr mit ausländischen Staaten, AUG) shall remain
unaffected hereby.

(2) The Federal Ministry of Justice is authorised to introduce, subject to approval by the Bundesrat and doing
so by statutory instrument, the standard forms provided for by Article 16 (1) of Council Directive 2003/8/EC to
be used for applications for assistance with court costs in cross-border disputes and for the transmission of
such applications. Insofar as such standard forms for applications for assistance with court costs in cross-
border disputes and for the transmission of such applications have already been introduced, the applicant and
the transmitting authority must use them.
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(3) The transmitting authority may refuse to transmit the application, as a whole or in part, doing so by order,
where the application is manifestly unfounded or manifestly outside the scope of Council Directive 2003/8/EC.
To the extent required in order to prepare a decision pursuant to the first sentence hereof, the transmitting
authority may prepare translations ex officio of the foreign-language supporting documents attached to the
application. A complaint subject to a time limit is an available remedy against any decision refusing to comply
with the application, subject to the provisions made in section 127 (2) second and third sentences.

(4) The transmitting authority shall prepare translations ex officio of the entries made in the standard form for
applications for assistance with court costs, as well as translations of the supporting documents to be enclosed
therewith:

a)  Into one of the official languages of the Member State of the competent receiving authority, which
corresponds to one of the official languages of the European Union; or

b)  Into another language which that Member State accepts.

The transmitting authority shall review the petition for completeness and shall work towards those supporting
documents being enclosed, of which it is aware that they are required for a decision on the petition to be taken.

(5) The transmitting authority shall send the application and the supporting documents to be enclosed, without
any legalisation or equivalent formal requirements, to the competent receiving authority of the Member State in
which the court is sitting or where enforcement is sought. The transmission shall be made within fourteen (14)
days of the translations having been made available that are to be prepared pursuant to subsection (4).

(6) Should the competent body of the other Member State have refused to comply with the application for
assistance with court costs based on the petitioner’s personal and economic circumstances, or should it have
given notice that it will not comply with the application, the transmitting authority shall issue, upon
corresponding application being made, a confirmation of indigence if, in corresponding proceedings in
Germany, the petitioner would be deemed indigent pursuant to section 115 (1) and (2). Subsection (4), first
sentence, shall apply mutatis mutandis to the translation of such confirmation. The transmitting authority shall
send the confirmation of indigence to the receiving authority of the other Member State for the purpose of
amending the original application for assistance with court costs in cross-border disputes.

table of contents

Section 1078
Incoming applications

(1) The court hearing the case or the court responsible for execution shall be responsible for applications for
assistance with court costs in cross-border disputes. The applications must be completed in German and their
supporting documents must be accompanied by a translation into German. No legalisation or equivalent
formalities may be demanded.

(2) The court shall decide on the application subject to the stipulations set out in sections 114 to 116. It shall
send a copy of its decision to the transmitting authority.

(3) Applicants shall be granted assistance with court costs in cross-border disputes also if they can prove that
they are unable to pay the costs of the proceedings as a whole, only in part, or only in instalments, or as a
result of differences in the costs of living between the Member State of domicile or habitual residence on the
one hand and of the forum on the other.

(4) Should assistance with court costs in cross-border disputes have been granted, it shall be assumed that a
new application for assistance with court costs in cross-border disputes has been filed for each level of
jurisdiction initiated by the applicant or the opponent. The court is to work towards the petitioner demonstrating
the prerequisites based on which the approval of assistance with court costs in cross-border disputes is granted
for the respective level of jurisdiction.

table of contents

Chapter 4
European enforcement orders pursuant to Council Regulation (EC) No 805/2004

table of contents

Title 1
Certificate of domestic enforcement orders as European enforcement orders
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Section 1079
Competence
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Those courts, public authorities, or notaries who are under obligation to issue an enforceable execution copy of
the legal title, shall be competent for issuing the European Enforcement Order certificates pursuant to

1.  Article 9 (1), Article 24 (1), Article 25 (1); and

2.  Article 6 subsections (2) and (3)

of Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a
European Enforcement Order for uncontested claims (Official Journal L 143 page 15.

table of contents

Section 1080
Decision

(1) Certificates pursuant to Article 9 (1), Article 24 (1), Article 25 (1), and Article 6 (3) of Council Regulation
(EC) No 805/2004 are to be issued without the debtor being heard. An execution of the certificate is to be
served on the debtor ex officio.

(2) Where the application for issuance of a certificate is dismissed, the rules regarding the contestation of the
decision to issue a court certificate of enforceability shall apply mutatis mutandis.

table of contents

Section 1081
Rectification and withdrawal

(1) An application pursuant to Article 10 (1) of Council Regulation (EC) No 805/2004 for the rectification or
withdrawal of a court certificate is to be filed with the court that has issued the certificate. That court shall
decide on the application. An application for rectification or withdrawal of a notarial certificate, or of a certificate
issued by an authority, is to be directed to whichever body has issued the certificate. The notaries or public
authorities shall transmit the application without undue delay to the local court (Amtsgericht, AG), for its
decision, in the district of which they have their official seat.

(2) The debtor may admissibly file an application for withdrawal only within a period of one (1) month. Should
the certificate have to be served abroad, the period shall amount to two (2) months. This is a statutory period
and shall begin upon the certificate having been served; it shall begin at the earliest, however, upon the
enforcement title having been served to which the certificate makes reference. The application for withdrawal is
to set out the grounds for which the certificate was obviously granted wrongly.

(3) Section 319 subsections (2) and 3 shall apply mutatis mutandis to rectification and withdrawal.
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Title 2
Compulsory enforcement under European enforcement orders in Germany

table of contents

Section 1082
Enforcement title

Compulsory enforcement shall be pursued in Germany under an enforcement title that was certified as a
European enforcement order in another Member State of the European Union pursuant to Council Regulation
(EC) No 805/2004, without this requiring a court certificate of enforceability.

table of contents

Section 1083
Translation

In cases in which the creditor is to submit a translation prepared in accordance with Article 20 (2) lit. c of
Council Regulation (EC) No 805/2004, this is to be in German and is to be certified by a person qualified to do
so in one of the Member States of the European Union.

table of contents

Section 1084
Applications pursuant to Articles 21 and 23 of Council Regulation (EC) No 805/2004

(1) The local court (Amtsgericht, AG) as the court responsible for execution shall be competent for applications
for refusal, suspension, or limitation of compulsory enforcement pursuant to Articles 21 and 23 of Council
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Regulation (EC) No 805/2004. The stipulations of Book 8 regarding the local competence of the execution court
shall apply mutatis mutandis. The competence pursuant to sentences 1 and 2 hereof shall be exclusive.

(2) The decision as to the application pursuant to Article 21 of Council Regulation (EC) No 805/2004 shall be
delivered by a court order. Section 769 subsections (1) and (3) as well as section 770 shall apply mutatis
mutandis to the termination of compulsory enforcement and the abrogation of enforcement activities already
pursued. Enforcement activities may also be abrogated without security being provided.

(3) The decision regarding the suspension or limitation of enforcement pursuant to Article 23 of Council
Regulation (EC) No 805/2004 shall be taken by interim order. The decision is incontestable.

table of contents

Section 1085
Termination of compulsory enforcement

Compulsory enforcement is to be stayed or limited in accordance with sections 775 and 776 also in those
cases in which the execution of a certificate indicating the lack or limitation of enforceability pursuant to
Article 6 (2) of Council Regulation (EC) No 805/2004 is submitted.

table of contents

Section 1086
Action raising an objection to the claim being enforced

(1) For actions brought pursuant to section 767, that court shall have exclusive local jurisdiction in the district of
which the debtor has his place of residence, or, lacking such place of residence in Germany, that court in the
district of which compulsory enforcement is to take place or has already taken place. The seats of societies or
legal persons shall be equivalent to the place of residence.

(2) Section 767 (2) is to be applied mutatis mutandis to court settlements and public records or documents.

table of contents

Chapter 5
European order for payment procedure pursuant to Council Regulation (EC) No 1896/2006

table of contents

Title 1
General regulations
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Section 1087
Competence

The local court (Amtsgericht, AG) of Wedding in Berlin shall have exclusive jurisdiction for processing
applications for the issuance and review of a European payment order, as well as for the declaration of its
enforceability, pursuant to Regulation (EC) No 1896/2006 of the European Parliament and of the Council of
12 December 2006 creating a European order for payment procedure (Official Journal L 399 page 1).

table of contents

Section 1088
Automatic processing

(1) The petition for issuance of the European payment order and the statement of opposition may be
transmitted in a form that is only machine-readable if the court deems this format to be suited for its automatic
processing systems. Section 130a (3) shall apply mutatis mutandis.

(2) The Senate of the Land of Berlin determines by statutory instrument, which does not require the consent of
the Bundesrat, the point in time at which the local court (Amtsgericht, AG) of Wedding is to introduce the
automatic processing of summary proceedings for a payment order; it may confer the authorisation by statutory
instrument upon the Senate Administration of Justice of the Land of Berlin (Senatsverwaltung für Justiz des
Landes Berlin).

table of contents

Section 1089
Service
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(1) Where the European payment order is to be served in Germany, the rules governing the procedure for
service ex officio shall apply mutatis mutandis. Sections 185 to 188 shall not be applied.

(2) Where the European payment order is to be served in another Member State of the European Union, the
stipulations of Council Regulation (EC) No 1393/2007 shall apply mutatis mutandis, while section 1068 (1) and
section 1069 (1) shall apply mutatis mutandis to the service.
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Title 2
Statement of opposition against the European payment order

table of contents

Section 1090
Procedure following a statement of opposition

(1) In the case provided for by Article 17 (1) of Council Regulation (EC) No 1896/2006, the court shall ask the
claimant, in its communication providing the information pursuant to Article 17 (3) of Council Regulation (EC)
No 1896/2006, to designate the court competent for implementing the legal proceedings determining whether
or not a claim is justified. The court shall set a period for the claimant that is reasonable under the
circumstances and shall notify him that the court designated for the implementation of the legal proceedings
determining whether or not a claim is justified remains responsible for reviewing whether or not it has
jurisdiction. The request shall be communicated also to the respondent.

(2) Upon receipt of the notice by the claimant pursuant to subsection (1), first sentence, the court that has
issued the European payment order shall transfer the proceedings ex officio to the court designated by the
claimant. Section 696 (1) third to fifth sentences, section 696 subsections (2), (4) and (5) as well as section 698
shall apply mutatis mutandis.

(3) The dispute shall be deemed to be pending upon service of the European payment order, provided that it is
transferred promptly upon the request pursuant to subsection (1), first sentence, having been sent, and taking
account of the period pursuant to subsection (1), second sentence.

table of contents

Section 1091
Initiation of dispute proceedings

Section 697 subsections (1) to (3) shall apply mutatis mutandis.

table of contents

Title 3
Review of the European payment order in exceptional cases

table of contents

Section 1092
Procedure

(1) The decision regarding the application for review of the European payment order pursuant to
Article 20 subsections (1) or (2) of Council Regulation (EC) No 1896/2006 shall be delivered by court order. The
court order is incontestable.

(2) The respondent is to substantiate the facts and circumstances on which a repeal of the European payment
order should be based.

(3) Should the court declare the European payment order to be null and void, the proceedings pursuant to
Council Regulation (EC) No 1896/2006 shall be terminated.

(4) The period pursuant to Article 16 (2) of Council Regulation (EC) No 1896/2006 shall not be reinstated.

table of contents

Title 4
Compulsory enforcement under the European payment order

table of contents

Section 1093
Court certificate of enforceability
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Compulsory enforcement is an available remedy in Germany under a European payment order issued and
declared enforceable pursuant to Council Regulation (EC) No 1896/2006, without this requiring a court
certificate of enforceability.

table of contents

Section 1094
Translation

If the creditor is to submit a translation pursuant to Article 21 (2) lit. b of Council Regulation (EC) No 1896/2006,
this is to be in German and is to be certified by a person qualified to do so in one of the Member States of the
European Union.

table of contents

Section 1095
Protection against enforcement; action raising an objection to the claim being enforced under the

European payment order issued in Germany

(1) Insofar as the review of a European payment order issued in Germany is applied for in accordance with
Article 20 of Council Regulation (EC) No 1896/2006, section 707 shall apply mutatis mutandis. That court shall
be competent to take the decision on the petition filed pursuant to section 707 that is to decide on the
application filed pursuant to Article 20 of Council Regulation (EC) No 1896/2006.

(2) Statements of opposition concerning the claim as such may admissibly be filed only insofar as the reasons
on which they are based arose following service of the European payment order and thus can no longer be
asserted by filing an opposition in accordance with Article 16 of Council Regulation (EC) No 1896/2006.

table of contents

Section 1096
Applications pursuant to Articles 22 and 23 of Council Regulation (EC) No 1896/2006; action raising an

objection to the claim being enforced

(1) Section 1084 subsections (1) and (2) shall apply mutatis mutandis to applications that compulsory
enforcement be refused pursuant to Article 22 (1) of Council Regulation (EC) No 1896/2006.
Section 1084 subsections (1) and (3) shall apply mutatis mutandis to applications for suspension or limitation of
compulsory enforcement pursuant to Article 23 of Council Regulation (EC) No 1896/2006.

(2) Section 1086 (1) shall apply mutatis mutandis to applications for refusal of compulsory enforcement
pursuant to Article 22 (2) of Council Regulation (EC) No 1896/2006. Section 1086 (1) and section 1095 (2) shall
apply mutatis mutandis to actions pursuant to section 767.
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Chapter 6
European small claims procedure pursuant to Council Regulation (EC) No 861/2007

table of contents

Title 1
Procedure serving the judicial decision of a court

table of contents

Section 1097
Commencement and conduct of the procedure

(1) The standard claim forms provided for by Regulation (EC) No 861/2007 of the European Parliament and of
the Council of 11 July 2007 establishing a European Small Claims Procedure (Official Journal L 199 page 1) as
well as other applications or declarations may be submitted to the court as a written pleading, a telefax copy or,
subject to the provisions made in section 130a, as electronic documents.

(2) In the case provided for by of Article 4 (3) of Council Regulation (EC) No 861/2007, the court shall proceed
with the claim without applying the stipulations of Council Regulation (EC) No 861/2007.

table of contents

Section 1098
Refusal to accept a record or document by reason of its language
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The period for declaring the refusal to accept a record or document pursuant to Article 6 (3) of Council
Regulation (EC) No 861/2007 shall be one (1) week. This is a statutory period and shall begin upon the record
or document being served. The recipient is to be instructed as to the consequences of failing to comply with
that period.

table of contents

Section 1099
Counterclaim

(1) A counterclaim that does not correspond to the stipulations of Council Regulation (EC) No 861/2007 is to be
dismissed as inadmissible, to the exception of the case provided for by Article 5 (7), first sentence, of Council
Regulation (EC) No 861/2007.

(2) In the case provided for by Article 5 (7), first sentence, of Council Regulation (EC) No 861/2007, the court
shall proceed with the claim and the counterclaim without applying the stipulations of Council Regulation (EC)
No 861/2007. The procedure shall be taken over in the situation it was in at the time the counterclaim was
brought.
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Section 1100
Oral hearing

(1) The court may permit the parties, as well as their attorneys-in-fact and persons providing assistance, to be
at a different location during an oral hearing and to take procedural action at that venue.
Section 128a subsection (1), second sentence, and subsection (3) shall remain unaffected hereby.

(2) The determination of an advance first oral hearing (section 275) is ruled out.

table of contents

Section 1101
Taking of evidence

(1) The court may take evidence in the manner it deems suitable, unless otherwise provided for by
Article 9 subsections (2) and (3) of Council Regulation (EC) No 861/2007.

(2) The court may permit a witness, expert, or a party to be at a different location during an oral hearing.
Section 128a subsection (2) second and third sentences and subsection (3) shall remain unaffected hereby.

table of contents

Section 1102
Judgment

Judgments need not be pronounced. The service of a judgment shall take the stead of its pronouncement.

table of contents

Section 1103
Failure to comply with procedural rules

Should a party fail to make a statement within the period set for it, or should it fail to appear at the hearing for
oral argument, the court shall take its decision on the basis of the record as it stands. Section 251a shall not be
applied.

table of contents

Section 1104
Redress granted in the event the defendant failed to comply with procedural rules through no fault of

his own

(1) Given the prerequisites of Article 18 (1) of Council Regulation (EC) No 861/2007, the procedure shall be
continued; that status shall be reinstated that the procedure was in prior to the judgment having been entered.
Upon corresponding application being made, the court shall determine by court order that the judgment is null
and void.

(2) The defendant is to demonstrate satisfactorily that the prerequisites of Article 18 (1) of Council Regulation
(EC) No 861/2007 are given.
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Title 2
Compulsory enforcement

table of contents

Section 1105
Compulsory enforcement of domestic enforcement titles

(1) Judgments are to be declared provisionally enforceable without provision of security. Sections 712
and 719 (1), first sentence, in conjunction with section 707 are not to be applied.

(2) The court before which the main action is being pursued is competent for applications to limitation of
enforcement pursuant to Article 15 (2) in conjunction with Article 23 of Council Regulation (EC) No 861/2007.
The decision shall be delivered by a preliminary order. It is incontestable. The factual prerequisites of Article 23
of Council Regulation (EC) No 861/2007 are to be demonstrated to the satisfaction of the court.

table of contents

Section 1106
Certificate of domestic enforcement titles

(1) That court shall be competent to issue the certificate provided for by Article 20 (2) of Council Regulation
(EC) No 861/2007 that is responsible for the issuance of an enforceable execution copy of the legal title.

(2) The debtor is to be heard prior to the certificate being executed. If the application for issuance of a
certificate is dismissed, the rules governing the contestation of the decision to issue a court certificate of
enforceability shall apply mutatis mutandis.
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Section 1107
Foreign enforcement titles

Compulsory enforcement shall be pursued in Germany based on an enforcement title issued in a Member State
of the European Union pursuant to Council Regulation (EC) No 861/2007 without requiring a court certificate of
enforceability.

table of contents

Section 1108
Translation

If the creditor is to submit a translation pursuant to Article 21 (2) lit. b of Council Regulation (EC) No 861/2007,
this is to be in German and is to be certified by a person qualified to do so in one of the Member States of the
European Union.

table of contents

Section 1109
Applications pursuant to Articles 22 and 23 of Council Regulation (EC) No 861/2007; action raising an

objection to the claim being enforced

(1) Section 1084 subsections (1) and (2) shall apply mutatis mutandis to applications pursuant to Article 22 of
Council Regulation (EC) No 861/2007. Section 1084 subsections (1) and (3) shall apply mutatis mutandis to
applications pursuant to Article 23 of Council Regulation (EC) No 861/2007.

(2) Section 1086 shall apply mutatis mutandis.
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Annex (re. section 850c)*)

Reference for the original text: published in Federal Law Gazette (Bundesgesetzblatt, BGBl.) I 2005, 3363
- 3378

Net monthly wage Amount attachable from a debtor who is under obligation to pay maintenance
for ... persons

0 1 2 3 4 5 
and more
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in euros

 to

- - - - - -939.99

940.00 to

7.00 - - - - -949.99

950.00 to

14.00 - - - - -959.99

960.00 to

21.00 - - - - -969.99

970.00 to

28.00 - - - - -979.99

980.00 to

35.00 - - - - -989.99

990.00 to

42.00 - - - - -999.99

1,000.00 to

49.00 - - - - -1,009.99

1,010.00 to

56.00 - - - - -1,019.99

1,020.00 to

63.00 - - - - -1,029.99

1,030.00 to

70.00 - - - - -1,039.99

1,040.00 to 77.00 - - - - -



30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 226/256

1,049.99

1,050.00 to

84.00 - - - - -1,059.99

1,060.00 to

91.00 - - - - -1,069.99

1,070.00 to

98.00 - - - - -1,079.99

1,080.00 to

105.00 - - - - -1,089.99

1,090.00 to

112.00 - - - - -1,099.99

1,100.00 to

119.00 - - - - -1,109.99

1,110.00 to

126.00 - - - - -1,119.99

1,120.00 to

133.00 - - - - -1,129.99

1,130.00 to

140.00 - - - - -1,139.99

1,140.00 to

147.00 - - - - -1,149.99

1,150.00 to

154.00 - - - - -1,159.99

1,160.00 to 161.00 - - - - -
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1,169.99

1,170.00 to

168.00 - - - - -1,179.99

1,180.00 to

175.00 - - - - -1,189.99

1,190.00 to

182.00 - - - - -1,199.99

1,200.00 to

189.00 - - - - -1,209.99

1,210.00 to

196.00 - - - - -1,219.99

1,220.00 to

203.00 - - - - -1,229.99

1,230.00 to

210.00 - - - - -1,239.99

1,240.00 to

217.00 - - - - -1,249.99

1,250.00 to

224.00 - - - - -1,259.99

1,260.00 to

231.00 - - - - -1,269.99

1,270.00 to

238.00 - - - - -1,279.99

1,280.00 to 245.00 - - - - -
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1,289.99

1,290.00 to

252.00 5.00 - - - -1,299.99

1,300.00 to

259.00 10.00 - - - -1,309.99

1,310.00 to

266.00 15.00 - - - -1,319.99

1,320.00 to

273.00 20.00 - - - -1,329.99

1,330.00 to

280.00 25.00 - - - -1,339.99

1,340.00 to

287.00 30.00 - - - -1,349.99

1,350.00 to

294.00 35.00 - - - -1,359.99

1,360.00 to

301.00 40.00 - - - -1,369.99

1,370.00 to

308.00 45.00 - - - -1,379.99

1,380.00 to

315.00 50.00 - - - -1,389.99

1,390.00 to

322.00 55.00 - - - -1,399.99

1,400.00 to 329.00 60.00 - - - -
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1,409.99

1,410.00 to

336.00 65.00 - - - -1,419.99

1,420.00 to

343.00 70.00 - - - -1,429.99

1,430.00 to

350.00 75.00 - - - -1,439.99

1,440.00 to

357.00 80.00 - - - -1,449.99

1,450.00 to

364.00 85.00 - - - -1,459.99

1,460.00 to

371.00 90.00 - - - -1,469.99

1,470.00 to

378.00 95.00 - - - -1,479.99

1,480.00 to

385.00 100.00 2.00 - - -1,489.99

1,490.00 to

392.00 105.00 6.00 - - -1,499.99

1,500.00 to

399.00 110.00 10.00 - - -1,509.99

1,510.00 to

406.00 115.00 14.00 - - -1,519.99

1,520.00 to 413.00 120.00 18.00 - - -
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1,529.99

1,530.00 to

420.00 125.00 22.00 - - -1,539.99

1,540.00 to

427.00 130.00 26.00 - - -1,549.99

1,550.00 to

434.00 135.00 30.00 - - -1,559.99

1,560.00 to

441.00 140.00 34.00 - - -1,569.99

1,570.00 to

448.00 145.00 38.00 - - -1,579.99

1,580.00 to

455.00 150.00 42.00 - - -1,589.99

1,590.00 to

462.00 155.00 46.00 - - -1,599.99

1,600.00 to

469.00 160.00 50.00 - - -1,609.99

1,610.00 to

476.00 165.00 54.00 - - -1,619.99

1,620.00 to

483.00 170.00 58.00 - - -1,629.99

1,630.00 to

490.00 175.00 62.00 - - -1,639.99

1,640.00 to 497.00 180.00 66.00 - - -
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1,649.99

1,650.00 to

504.00 185.00 70.00 - - -1,659.99

1,660.00 to

511.00 190.00 74.00 - - -1,669.99

1,670.00 to

518.00 195.00 78.00 - - -1,679.99

1,680.00 to

525.00 200.00 82.00 3.00 - -1,689.99

1,690.00 to

532.00 205.00 86.00 6.00 - -1,699.99

1,700.00 to

539.00 210.00 90.00 9.00 - -1,709.99

1,710.00 to

546.00 215.00 94.00 12.00 - -1,719.99

1,720.00 to

553.00 220.00 98.00 15.00 - -1,729.99

1,730.00 to

560.00 225.00 102.00 18.00 - -1,739.99

1,740.00 to

567.00 230.00 106.00 21.00 - -1,749.99

1,750.00 to

574.00 235.00 110.00 24.00 - -1,759.99

1,760.00 to 581.00 240.00 114.00 27.00 - -
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1,769.99

1,770.00 to

588.00 245.00 118.00 30.00 - -1,779.99

1,780.00 to

595.00 250.00 122.00 33.00 - -1,789.99

1,790.00 to

602.00 255.00 126.00 36.00 - -1,799.99

1,800.00 to

609.00 260.00 130.00 39.00 - -1,809.99

1,810.00 to

616.00 265.00 134.00 42.00 - -1,819.99

1,820.00 to

623.00 270.00 138.00 45.00 - -1,829.99

1,830.00 to

630.00 275.00 142.00 48.00 - -1,839.99

1,840.00 to

637.00 280.00 146.00 51.00 - -1,849.99

1,850.00 to

644.00 285.00 150.00 54.00 - -1,859.99

1,860.00 to

651.00 290.00 154.00 57.00 - -1,869.99

1,870.00 to

658.00 295.00 158.00 60.00 1.00 -1,879.99

1,880.00 to 665.00 300.00 162.00 63.00 3.00 -
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1,889.99

1,890.00 to

672.00 305.00 166.00 66.00 5.00 -1,899.99

1,900.00 to

679.00 310.00 170.00 69.00 7.00 -1,909.99

1,910.00 to

686.00 315.00 174.00 72.00 9.00 -1,919.99

1,920.00 to

693.00 320.00 178.00 75.00 11.00 -1,929.99

1,930.00 to

700.00 325.00 182.00 78.00 13.00 -1,939.99

1,940.00 to

707.00 330.00 186.00 81.00 15.00 -1,949.99

1,950.00 to

714.00 335.00 190.00 84.00 17.00 -1,959.99

1,960.00 to

721.00 340.00 194.00 87.00 19.00 -1,969.99

1,970.00 to

728.00 345.00 198.00 90.00 21.00 -1,979.99

1,980.00 to

735.00 350.00 202.00 93.00 23.00 -1,989.99

1,990.00 to

742.00 355.00 206.00 96.00 25.00 -1,999.99

2,000.00 to 749.00 360.00 210.00 99.00 27.00 -
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2,009.99

2,010.00 to

756.00 365.00 214.00 102.00 29.00 -2,019.99

2,020.00 to

763.00 370.00 218.00 105.00 31.00 -2,029.99

2,030.00 to

770.00 375.00 222.00 108.00 33.00 -2,039.99

2,040.00 to

777.00 380.00 226.00 111.00 35.00 -2,049.99

2,050.00 to

784.00 385.00 230.00 114.00 37.00 -2,059.99

2,060.00 to

791.00 390.00 234.00 117.00 39.00 -2,069.99

2,070.00 to

798.00 395.00 238.00 120.00 41.00 1.002,079.99

2,080.00 to

805.00 400.00 242.00 123.00 43.00 2.002,089.99

2,090.00 to

812.00 405.00 246.00 126.00 45.00 3.002,099.99

2,100.00 to

819.00 410.00 250.00 129.00 47.00 4.002,109.99

2,110.00 to

826.00 415.00 254.00 132.00 49.00 5.002,119.99

2,120.00 to 833.00 420.00 258.00 135.00 51.00 6.00
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2,129.99

2,130.00 to

840.00 425.00 262.00 138.00 53.00 7.002,139.99

2,140.00 to

847.00 430.00 266.00 141.00 55.00 8.002,149.99

2,150.00 to

854.00 435.00 270.00 144.00 57.00 9.002,159.99

2,160.00 to

861.00 440.00 274.00 147.00 59.00 10.002,169.99

2,170.00 to

868.00 445.00 278.00 150.00 61.00 11.002,179.99

2,180.00 to

875.00 450.00 282.00 153.00 63.00 12.002,189.99

2,190.00 to

882.00 455.00 286.00 156.00 65.00 13.002,199.99

2,200.00 to

889.00 460.00 290.00 159.00 67.00 14.002,209.99

2,210.00 to

896.00 465.00 294.00 162.00 69.00 15.002,219.99

2,220.00 to

903.00 470.00 298.00 165.00 71.00 16.002,229.99

2,230.00 to

910.00 475.00 302.00 168.00 73.00 17.002,239.99

2,240.00 to 917.00 480.00 306.00 171.00 75.00 18.00
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2,249.99

2,250.00 to

924.00 485.00 310.00 174.00 77.00 19.002,259.99

2,260.00 to

931.00 490.00 314.00 177.00 79.00 20.002,269.99

2,270.00 to

938.00 495.00 318.00 180.00 81.00 21.002,279.99

2,280.00 to

945.00 500.00 322.00 183.00 83.00 22.002,289.99

2,290.00 to

952.00 505.00 326.00 186.00 85.00 23.002,299.99

2,300.00 to

959.00 510.00 330.00 189.00 87.00 24.002,309.99

2,310.00 to

966.00 515.00 334.00 192.00 89.00 25.002,319.99

2,320.00 to

973.00 520.00 338.00 195.00 91.00 26.002,329.99

2,330.00 to

980.00 525.00 342.00 198.00 93.00 27.002,339.99

2,340.00 to

987.00 530.00 346.00 201.00 95.00 28.002,349.99

2,350.00 to

994.00 535.00 350.00 204.00 97.00 29.002,359.99

2,360.00 to 1,001.00 540.00 354.00 207.00 99.00 30.00
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2,369.99

2,370.00 to

1,008.00 545.00 358.00 210.00 101.00 31.002,379.99

2,380.00 to

1,015.00 550.00 362.00 213.00 103.00 32.002,389.99

2,390.00 to

1,022.00 555.00 366.00 216.00 105.00 33.002,399.99

2,400.00 to

1,029.00 560.00 370.00 219.00 107.00 34.002,409.99

2,410.00 to

1,036.00 565.00 374.00 222.00 109.00 35.002,419.99

2,420.00 to

1,043.00 570.00 378.00 225.00 111.00 36.002,429.99

2,430.00 to

1,050.00 575.00 382.00 228.00 113.00 37.002,439.99

2,440.00 to

1,057.00 580.00 386.00 231.00 115.00 38.002,449.99

2,450.00 to

1,064.00 585.00 390.00 234.00 117.00 39.002,459.99

2,460.00 to

1,071.00 590.00 394.00 237.00 119.00 40.002,469.99

2,470.00 to

1,078.00 595.00 398.00 240.00 121.00 41.002,479.99

2,480.00 to 1,085.00 600.00 402.00 243.00 123.00 42.00
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2,489.99

2,490.00 to

1,092.00 605.00 406.00 246.00 125.00 43.002,499.99

2,500.00 to

1,099.00 610.00 410.00 249.00 127.00 44.002,509.99

2,510.00 to

1,106.00 615.00 414.00 252.00 129.00 45.002,519.99

2,520.00 to

1,113.00 620.00 418.00 255.00 131.00 46.002,529.99

2,530.00 to

1,120.00 625.00 422.00 258.00 133.00 47.002,539.99

2,540.00 to

1,127.00 630.00 426.00 261.00 135.00 48.002,549.99

2,550.00 to

1,134.00 635.00 430.00 264.00 137.00 49.002,559.99

2,560.00 to

1,141.00 640.00 434.00 267.00 139.00 50.002,569.99

2,570.00 to

1,148.00 645.00 438.00 270.00 141.00 51.002,579.99

2,580.00 to

1,155.00 650.00 442.00 273.00 143.00 52.002,589.99

2,590.00 to

1,162.00 655.00 446.00 276.00 145.00 53.002,599.99

2,600.00 to 1,169.00 660.00 450.00 279.00 147.00 54.00
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2,609.99

2,610.00 to

1,176.00 665.00 454.00 282.00 149.00 55.002,619.99

2,620.00 to

1,183.00 670.00 458.00 285.00 151.00 56.002,629.99

2,630.00 to

1,190.00 675.00 462.00 288.00 153.00 57.002,639.99

2,640.00 to

1,197.00 680.00 466.00 291.00 155.00 58.002,649.99

2,650.00 to

1,204.00 685.00 470.00 294.00 157.00 59.002,659.99

2,660.00 to

1,211.00 690.00 474.00 297.00 159.00 60.002,669.99

2,670.00 to

1,218.00 695.00 478.00 300.00 161.00 61.002,679.99

2,680.00 to

1,225.00 700.00 482.00 303.00 163.00 62.002,689.99

2,690.00 to

1,232.00 705.00 486.00 306.00 165.00 63.002,699.99

2,700.00 to

1,239.00 710.00 490.00 309.00 167.00 64.002,709.99

2,710.00 to

1,246.00 715.00 494.00 312.00 169.00 65.002,719.99

2,720.00 to 1,253.00 720.00 498.00 315.00 171.00 66.00
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2,729.99

2,730.00 to

1,260.00 725.00 502.00 318.00 173.00 67.002,739.99

2,740.00 to

1,267.00 730.00 506.00 321.00 175.00 68.002,749.99

2,750.00 to

1,274.00 735.00 510.00 324.00 177.00 69.002,759.99

2,760.00 to

1,281.00 740.00 514.00 327.00 179.00 70.002,769.99

2,770.00 to

1,288.00 745.00 518.00 330.00 181.00 71.002,779.99

2,780.00 to

1,295.00 750.00 522.00 333.00 183.00 72.002,789.99

2,790.00 to

1,302.00 755.00 526.00 336.00 185.00 73.002,799.99

2,800.00 to

1,309.00 760.00 530.00 339.00 187.00 74.002,809.99

2,810.00 to

1,316.00 765.00 534.00 342.00 189.00 75.002,819.99

2,820.00 to

1,323.00 770.00 538.00 345.00 191.00 76.002,829.99

2,830.00 to

1,330.00 775.00 542.00 348.00 193.00 77.002,839.99

2,840.00 to 1,337.00 780.00 546.00 351.00 195.00 78.00



30/05/2020 Code of Civil Procedure

https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html 241/256

2,849.99

2,850.00 to

1,344.00 785.00 550.00 354.00 197.00 79.002,851.00

Any amount in excess of 2,851.00 euros is fully attachable.

Net weekly wage

Amount attachable from a debtor who is under obligation to pay maintenance
for ... persons

0 1 2 3 4 5 
and more

in euros

 to 219.99 - - - - - -

220.00 to 222.49 1.75 - - - - -

222.50 to 224.99 3.50 - - - - -

225.00 to 227.49 5.25 - - - - -

227.50 to 229.99 7.00 - - - - -

230.00 to 232.49 8.75 - - - - -

232.50 to 234.99 10.50 - - - - -

235.00 to 237.49 12.25 - - - - -

237.50 to 239.99 14.00 - - - - -

240.00 to 242.49 15.75 - - - - -

242.50 to 244.99 17.50 - - - - -

245.00 to 247.49 19.25 - - - - -

247.50 to 249.99 21.00 - - - - -

250.00 to 252.49 22.75 - - - - -

252.50 to 254.99 24.50 - - - - -

255.00 to 257.49 26.25 - - - - -
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257.50 to 259.99 28.00 - - - - -

260.00 to 262.49 29.75 - - - - -

262.50 to 264.99 31.50 - - - - -

265.00 to 267.49 33.25 - - - - -

267.50 to 269.99 35.00 - - - - -

270.00 to 272.49 36.75 - - - - -

272.50 to 274.99 38.50 - - - - -

275.00 to 277.49 40.25 - - - - -

277.50 to 279.99 42.00 - - - - -

280.00 to 282.49 43.75 - - - - -

282.50 to 284.99 45.50 - - - - -

285.00 to 287.49 47.25 - - - - -

287.50 to 289.99 49.00 - - - - -

290.00 to 292.49 50.75 - - - - -

292.50 to 294.99 52.50 - - - - -

295.00 to 297.49 54.25 - - - - -

297.50 to 299.99 56.00 - - - - -

300.00 to 302.49 57.75 0.75 - - - -

302.50 to 304.99 59.50 2.00 - - - -

305.00 to 307.49 61.25 3.25 - - - -

307.50 to 309.99 63.00 4.50 - - - -

310.00 to 312.49 64.75 5.75 - - - -

312.50 to 314.99 66.50 7.00 - - - -

315.00 to 317.49 68.25 8.25 - - - -
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317.50 to 319.99 70.00 9.50 - - - -

320.00 to 322.49 71.75 10.75 - - - -

322.50 to 324.99 73.50 12.00 - - - -

325.00 to 327.49 75.25 13.25 - - - -

327.50 to 329.99 77.00 14.50 - - - -

330.00 to 332.49 78.75 15.75 - - - -

332.50 to 334.99 80.50 17.00 - - - -

335.00 to 337.49 82.25 18.25 - - - -

337.50 to 339.99 84.00 19.50 - - - -

340.00 to 342.49 85.75 20.75 - - - -

342.50 to 344.99 87.50 22.00 - - - -

345.00 to 347.49 89.25 23.25 0.60 - - -

347.50 to 349.99 91.00 24.50 1.60 - - -

350.00 to 352.49 92.75 25.75 2.60 - - -

352.50 to 354.99 94.50 27.00 3.60 - - -

355.00 to 357.49 96.25 28.25 4.60 - - -

357.50 to 359.99 98.00 29.50 5.60 - - -

360.00 to 362.49 99.75 30.75 6.60 - - -

362.50 to 364.99 101.50 32.00 7.60 - - -

365.00 to 367.49 103.25 33.25 8.60 - - -

367.50 to 369.99 105.00 34.50 9.60 - - -

370.00 to 372.49 106.75 35.75 10.60 - - -

372.50 to 374.99 108.50 37.00 11.60 - - -

375.00 to 377.49 110.25 38.25 12.60 - - -
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377.50 to 379.99 112.00 39.50 13.60 - - -

380.00 to 382.49 113.75 40.75 14.60 - - -

382.50 to 384.99 115.50 42.00 15.60 - - -

385.00 to 387.49 117.25 43.25 16.60 - - -

387.50 to 389.99 119.00 44.50 17.60 - - -

390.00 to 392.49 120.75 45.75 18.60 0.45 - -

392.50 to 394.99 122.50 47.00 19.60 1.20 - -

395.00 to 397.49 124.25 48.25 20.60 1.95 - -

397.50 to 399.99 126.00 49.50 21.60 2.70 - -

400.00 to 402.49 127.75 50.75 22.60 3.45 - -

402.50 to 404.99 129.50 52.00 23.60 4.20 - -

405.00 to 407.49 131.25 53.25 24.60 4.95 - -

407.50 to 409.99 133.00 54.50 25.60 5.70 - -

410.00 to 412.49 134.75 55.75 26.60 6.45 - -

412.50 to 414.99 136.50 57.00 27.60 7.20 - -

415.00 to 417.49 138.25 58.25 28.60 7.95 - -

417.50 to 419.99 140.00 59.50 29.60 8.70 - -

420.00 to 422.49 141.75 60.75 30.60 9.45 - -

422.50 to 424.99 143.50 62.00 31.60 10.20 - -

425.00 to 427.49 145.25 63.25 32.60 10.95 - -

427.50 to 429.99 147.00 64.50 33.60 11.70 - -

430.00 to 432.49 148.75 65.75 34.60 12.45 - -

432.50 to 434.99 150.50 67.00 35.60 13.20 - -

435.00 to 437.49 152.25 68.25 36.60 13.95 0.30 -
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437.50 to 439.99 154.00 69.50 37.60 14.70 0.80 -

440.00 to 442.49 155.75 70.75 38.60 15.45 1.30 -

442.50 to 444.99 157.50 72.00 39.60 16.20 1.80 -

445.00 to 447.49 159.25 73.25 40.60 16.95 2.30 -

447.50 to 449.99 161.00 74.50 41.60 17.70 2.80 -

450.00 to 452.49 162.75 75.75 42.60 18.45 3.30 -

452.50 to 454.99 164.50 77.00 43.60 19.20 3.80 -

455.00 to 457.49 166.25 78.25 44.60 19.95 4.30 -

457.50 to 459.99 168.00 79.50 45.60 20.70 4.80 -

460.00 to 462.49 169.75 80.75 46.60 21.45 5.30 -

462.50 to 464.99 171.50 82.00 47.60 22.20 5.80 -

465.00 to 467.49 173.25 83.25 48.60 22.95 6.30 -

467.50 to 469.99 175.00 84.50 49.60 23.70 6.80 -

470.00 to 472.49 176.75 85.75 50.60 24.45 7.30 -

472.50 to 474.99 178.50 87.00 51.60 25.20 7.80 -

475.00 to 477.49 180.25 88.25 52.60 25.95 8.30 -

477.50 to 479.99 182.00 89.50 53.60 26.70 8.80 -

480.00 to 482.49 183.75 90.75 54.60 27.45 9.30 0.15

482.50 to 484.99 185.50 92.00 55.60 28.20 9.80 0.40

485.00 to 487.49 187.25 93.25 56.60 28.95 10.30 0.65

487.50 to 489.99 189.00 94.50 57.60 29.70 10.80 0.90

490.00 to 492.49 190.75 95.75 58.60 30.45 11.30 1.15

492.50 to 494.99 192.50 97.00 59.60 31.20 11.80 1.40

495.00 to 497.49 194.25 98.25 60.60 31.95 12.30 1.65
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497.50 to 499.99 196.00 99.50 61.60 32.70 12.80 1.90

500.00 to 502.49 197.75 100.75 62.60 33.45 13.30 2.15

502.50 to 504.99 199.50 102.00 63.60 34.20 13.80 2.40

505.00 to 507.49 201.25 103.25 64.60 34.95 14.30 2.65

507.50 to 509.99 203.00 104.50 65.60 35.70 14.80 2.90

510.00 to 512.49 204.75 105.75 66.60 36.45 15.30 3.15

512.50 to 514.99 206.50 107.00 67.60 37.20 15.80 3.40

515.00 to 517.49 208.25 108.25 68.60 37.95 16.30 3.65

517.50 to 519.99 210.00 109.50 69.60 38.70 16.80 3.90

520.00 to 522.49 211.75 110.75 70.60 39.45 17.30 4.15

522.50 to 524.99 213.50 112.00 71.60 40.20 17.80 4.40

525.00 to 527.49 215.25 113.25 72.60 40.95 18.30 4.65

527.50 to 529.99 217.00 114.50 73.60 41.70 18.80 4.90

530.00 to 532.49 218.75 115.75 74.60 42.45 19.30 5.15

532.50 to 534.99 220.50 117.00 75.60 43.20 19.80 5.40

535.00 to 537.49 222.25 118.25 76.60 43.95 20.30 5.65

537.50 to 539.99 224.00 119.50 77.60 44.70 20.80 5.90

540.00 to 542.49 225.75 120.75 78.60 45.45 21.30 6.15

542.50 to 544.99 227.50 122.00 79.60 46.20 21.80 6.40

545.00 to 547.49 229.25 123.25 80.60 46.95 22.30 6.65

547.50 to 549.99 231.00 124.50 81.60 47.70 22.80 6.90

550.00 to 552.49 232.75 125.75 82.60 48.45 23.30 7.15

552.50 to 554.99 234.50 127.00 83.60 49.20 23.80 7.40

555.00 to 557.49 236.25 128.25 84.60 49.95 24.30 7.65
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557.50 to 559.99 238.00 129.50 85.60 50.70 24.80 7.90

560.00 to 562.49 239.75 130.75 86.60 51.45 25.30 8.15

562.50 to 564.99 241.50 132.00 87.60 52.20 25.80 8.40

565.00 to 567.49 243.25 133.25 88.60 52.95 26.30 8.65

567.50 to 569.99 245.00 134.50 89.60 53.70 26.80 8.90

570.00 to 572.49 246.75 135.75 90.60 54.45 27.30 9.15

572.50 to 574.99 248.50 137.00 91.60 55.20 27.80 9.40

575.00 to 577.49 250.25 138.25 92.60 55.95 28.30 9.65

577.50 to 579.99 252.00 139.50 93.60 56.70 28.80 9.90

580.00 to 582.49 253.75 140.75 94.60 57.45 29.30 10.15

582.50 to 584.99 255.50 142.00 95.60 58.20 29.80 10.40

585.00 to 587.49 257.25 143.25 96.60 58.95 30.30 10.65

587.50 to 589.99 259.00 144.50 97.60 59.70 30.80 10.90

590.00 to 592.49 260.75 145.75 98.60 60.45 31.30 11.15

592.50 to 594.99 262.50 147.00 99.60 61.20 31.80 11.40

595.00 to 597.49 264.25 148.25 100.60 61.95 32.30 11.65

597.50 to 599.99 266.00 149.50 101.60 62.70 32.80 11.90

600.00 to 602.49 267.75 150.75 102.60 63.45 33.30 12.15

602.50 to 604.99 269.50 152.00 103.60 64.20 33.80 12.40

605.00 to 607.49 271.25 153.25 104.60 64.95 34.30 12.65

607.50 to 609.99 273.00 154.50 105.60 65.70 34.80 12.90

610.00 to 612.49 274.75 155.75 106.60 66.45 35.30 13.15

612.50 to 614.99 276.50 157.00 107.60 67.20 35.80 13.40

615.00 to 617.49 278.25 158.25 108.60 67.95 36.30 13.65
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617.50 to 619.99 280.00 159.50 109.60 68.70 36.80 13.90

620.00 to 622.49 281.75 160.75 110.60 69.45 37.30 14.15

622.50 to 624.99 283.50 162.00 111.60 70.20 37.80 14.40

625.00 to 627.49 285.25 163.25 112.60 70.95 38.30 14.65

627.50 to 629.99 287.00 164.50 113.60 71.70 38.80 14.90

630.00 to 632.49 288.75 165.75 114.60 72.45 39.30 15.15

632.50 to 634.99 290.50 167.00 115.60 73.20 39.80 15.40

635.00 to 637.49 292.25 168.25 116.60 73.95 40.30 15.65

637.50 to 639.99 294.00 169.50 117.60 74.70 40.80 15.90

640.00 to 642.49 295.75 170.75 118.60 75.45 41.30 16.15

642.50 to 644.99 297.50 172.00 119.60 76.20 41.80 16.40

645.00 to 647.49 299.25 173.25 120.60 76.95 42.30 16.65

647.50 to 649.99 301.00 174.50 121.60 77.70 42.80 16.90

650.00 to 652.49 302.75 175.75 122.60 78.45 43.30 17.15

652.50 to 654.99 304.50 177.00 123.60 79.20 43.80 17.40

655.00 to 657.49 306.25 178.25 124.60 79.95 44.30 17.65

657.50 to 658.00 308.00 179.50 125.60 80.70 44.80 17.90

Any amount in excess of 658.00 euros is fully attachable.

Net daily wage

Amount attachable from a debtor who is under obligation to pay maintenance
for ... persons

0 1 2 3 4 5 
and more

in euros

 to 43.99 - - - - - -

44.00 to 44.49 0.35 - - - - -
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44.50 to 44.99 0.70 - - - - -

45.00 to 45.49 1.05 - - - - -

45.50 to 45.99 1.40 - - - - -

46.00 to 46.49 1.75 - - - - -

46.50 to 46.99 2.10 - - - - -

47.00 to 47.49 2.45 - - - - -

47.50 to 47.99 2.80 - - - - -

48.00 to 48.49 3.15 - - - - -

48.50 to 48.99 3.50 - - - - -

49.00 to 49.49 3.85 - - - - -

49.50 to 49.99 4.20 - - - - -

50.00 to 50.49 4.55 - - - - -

50.50 to 50.99 4.90 - - - - -

51.00 to 51.49 5.25 - - - - -

51.50 to 51.99 5.60 - - - - -

52.00 to 52.49 5.95 - - - - -

52.50 to 52.99 6.30 - - - - -

53.00 to 53.49 6.65 - - - - -

53.50 to 53.99 7.00 - - - - -

54.00 to 54.49 7.35 - - - - -

54.50 to 54.99 7.70 - - - - -

55.00 to 55.49 8.05 - - - - -

55.50 to 55.99 8.40 - - - - -

56.00 to 56.49 8.75 - - - - -
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56.50 to 56.99 9.10 - - - - -

57.00 to 57.49 9.45 - - - - -

57.50 to 57.99 9.80 - - - - -

58.00 to 58.49 10.15 - - - - -

58.50 to 58.99 10.50 - - - - -

59.00 to 59.49 10.85 - - - - -

59.50 to 59.99 11.20 - - - - -

60.00 to 60.49 11.55 - - - - -

60.50 to 60.99 11.90 - - - - -

61.00 to 61.49 12.25 0.25 - - - -

61.50 to 61.99 12.60 0.50 - - - -

62.00 to 62.49 12.95 0.75 - - - -

62.50 to 62.99 13.30 1.00 - - - -

63.00 to 63.49 13.65 1.25 - - - -

63.50 to 63.99 14.00 1.50 - - - -

64.00 to 64.49 14.35 1.75 - - - -

64.50 to 64.99 14.70 2.00 - - - -

65.00 to 65.49 15.05 2.25 - - - -

65.50 to 65.99 15.40 2.50 - - - -

66.00 to 66.49 15.75 2.75 - - - -

66.50 to 66.99 16.10 3.00 - - - -

67.00 to 67.49 16.45 3.25 - - - -

67.50 to 67.99 16.80 3.50 - - - -

68.00 to 68.49 17.15 3.75 - - - -
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68.50 to 68.99 17.50 4.00 - - - -

69.00 to 69.49 17.85 4.25 - - - -

69.50 to 69.99 18.20 4.50 - - - -

70.00 to 70.49 18.55 4.75 0.20 - - -

70.50 to 70.99 18.90 5.00 0.40 - - -

71.00 to 71.49 19.25 5.25 0.60 - - -

71.50 to 71.99 19.60 5.50 0.80 - - -

72.00 to 72.49 19.95 5.75 1.00 - - -

72.50 to 72.99 20.30 6.00 1.20 - - -

73.00 to 73.49 20.65 6.25 1.40 - - -

73.50 to 73.99 21.00 6.50 1.60 - - -

74.00 to 74.49 21.35 6.75 1.80 - - -

74.50 to 74.99 21.70 7.00 2.00 - - -

75.00 to 75.49 22.05 7.25 2.20 - - -

75.50 to 75.99 22.40 7.50 2.40 - - -

76.00 to 76.49 22.75 7.75 2.60 - - -

76.50 to 76.99 23.10 8.00 2.80 - - -

77.00 to 77.49 23.45 8.25 3.00 - - -

77.50 to 77.99 23.80 8.50 3.20 - - -

78.00 to 78.49 24.15 8.75 3.40 - - -

78.50 to 78.99 24.50 9.00 3.60 - - -

79.00 to 79.49 24.85 9.25 3.80 0.15 - -

79.50 to 79.99 25.20 9.50 4.00 0.30 - -

80.00 to 80.49 25.55 9.75 4.20 0.45 - -
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80.50 to 80.99 25.90 10.00 4.40 0.60 - -

81.00 to 81.49 26.25 10.25 4.60 0.75 - -

81.50 to 81.99 26.60 10.50 4.80 0.90 - -

82.00 to 82.49 26.95 10.75 5.00 1.05 - -

82.50 to 82.99 27.30 11.00 5.20 1.20 - -

83.00 to 83.49 27.65 11.25 5.40 1.35 - -

83.50 to 83.99 28.00 11.50 5.60 1.50 - -

84.00 to 84.49 28.35 11.75 5.80 1.65 - -

84.50 to 84.99 28.70 12.00 6.00 1.80 - -

85.00 to 85.49 29.05 12.25 6.20 1.95 - -

85.50 to 85.99 29.40 12.50 6.40 2.10 - -

86.00 to 86.49 29.75 12.75 6.60 2.25 - -

86.50 to 86.99 30.10 13.00 6.80 2.40 - -

87.00 to 87.49 30.45 13.25 7.00 2.55 - -

87.50 to 87.99 30.80 13.50 7.20 2.70 - -

88.00 to 88.49 31.15 13.75 7.40 2.85 0.10 -

88.50 to 88.99 31.50 14.00 7.60 3.00 0.20 -

89.00 to 89.49 31.85 14.25 7.80 3.15 0.30 -

89.50 to 89.99 32.20 14.50 8.00 3.30 0.40 -

90.00 to 90.49 32.55 14.75 8.20 3.45 0.50 -

90.50 to 90.99 32.90 15.00 8.40 3.60 0.60 -

91.00 to 91.49 33.25 15.25 8.60 3.75 0.70 -

91.50 to 91.99 33.60 15.50 8.80 3.90 0.80 -

92.00 to 92.49 33.95 15.75 9.00 4.05 0.90 -
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92.50 to 92.99 34.30 16.00 9.20 4.20 1.00 -

93.00 to 93.49 34.65 16.25 9.40 4.35 1.10 -

93.50 to 93.99 35.00 16.50 9.60 4.50 1.20 -

94.00 to 94.49 35.35 16.75 9.80 4.65 1.30 -

94.50 to 94.99 35.70 17.00 10.00 4.80 1.40 -

95.00 to 95.49 36.05 17.25 10.20 4.95 1.50 -

95.50 to 95.99 36.40 17.50 10.40 5.10 1.60 -

96.00 to 96.49 36.75 17.75 10.60 5.25 1.70 -

96.50 to 96.99 37.10 18.00 10.80 5.40 1.80 -

97.00 to 97.49 37.45 18.25 11.00 5.55 1.90 0.05

97.50 to 97.99 37.80 18.50 11.20 5.70 2.00 0.10

98.00 to 98.49 38.15 18.75 11.40 5.85 2.10 0.15

98.50 to 98.99 38.50 19.00 11.60 6.00 2.20 0.20

99.00 to 99.49 38.85 19.25 11.80 6.15 2.30 0.25

99.50 to 99.99 39.20 19.50 12.00 6.30 2.40 0.30

100.00 to 100.49 39.55 19.75 12.20 6.45 2.50 0.35

100.50 to 100.99 39.90 20.00 12.40 6.60 2.60 0.40

101.00 to 101.49 40.25 20.25 12.60 6.75 2.70 0.45

101.50 to 101.99 40.60 20.50 12.80 6.90 2.80 0.50

102.00 to 102.49 40.95 20.75 13.00 7.05 2.90 0.55

102.50 to 102.99 41.30 21.00 13.20 7.20 3.00 0.60

103.00 to 103.49 41.65 21.25 13.40 7.35 3.10 0.65

103.50 to 103.99 42.00 21.50 13.60 7.50 3.20 0.70

104.00 to 104.49 42.35 21.75 13.80 7.65 3.30 0.75
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104.50 to 104.99 42.70 22.00 14.00 7.80 3.40 0.80

105.00 to 105.49 43.05 22.25 14.20 7.95 3.50 0.85

105.50 to 105.99 43.40 22.50 14.40 8.10 3.60 0.90

106.00 to 106.49 43.75 22.75 14.60 8.25 3.70 0.95

106.50 to 106.99 44.10 23.00 14.80 8.40 3.80 1.00

107.00 to 107.49 44.45 23.25 15.00 8.55 3.90 1.05

107.50 to 107.99 44.80 23.50 15.20 8.70 4.00 1.10

108.00 to 108.49 45.15 23.75 15.40 8.85 4.10 1.15

108.50 to 108.99 45.50 24.00 15.60 9.00 4.20 1.20

109.00 to 109.49 45.85 24.25 15.80 9.15 4.30 1.25

109.50 to 109.99 46.20 24.50 16.00 9.30 4.40 1.30

110.00 to 110.49 46.55 24.75 16.20 9.45 4.50 1.35

110.50 to 110.99 46.90 25.00 16.40 9.60 4.60 1.40

111.00 to 111.49 47.25 25.25 16.60 9.75 4.70 1.45

111.50 to 111.99 47.60 25.50 16.80 9.90 4.80 1.50

112.00 to 112.49 47.95 25.75 17.00 10.05 4.90 1.55

112.50 to 112.99 48.30 26.00 17.20 10.20 5.00 1.60

113.00 to 113.49 48.65 26.25 17.40 10.35 5.10 1.65

113.50 to 113.99 49.00 26.50 17.60 10.50 5.20 1.70

114.00 to 114.49 49.35 26.75 17.80 10.65 5.30 1.75

114.50 to 114.99 49.70 27.00 18.00 10.80 5.40 1.80

115.00 to 115.49 50.05 27.25 18.20 10.95 5.50 1.85

115.50 to 115.99 50.40 27.50 18.40 11.10 5.60 1.90

116.00 to 116.49 50.75 27.75 18.60 11.25 5.70 1.95
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116.50 to 116.99 51.10 28.00 18.80 11.40 5.80 2.00

117.00 to 117.49 51.45 28.25 19.00 11.55 5.90 2.05

117.50 to 117.99 51.80 28.50 19.20 11.70 6.00 2.10

118.00 to 118.49 52.15 28.75 19.40 11.85 6.10 2.15

118.50 to 118.99 52.50 29.00 19.60 12.00 6.20 2.20

119.00 to 119.49 52.85 29.25 19.80 12.15 6.30 2.25

119.50 to 119.99 53.20 29.50 20.00 12.30 6.40 2.30

120.00 to 120.49 53.55 29.75 20.20 12.45 6.50 2.35

120.50 to 120.99 53.90 30.00 20.40 12.60 6.60 2.40

121.00 to 121.49 54.25 30.25 20.60 12.75 6.70 2.45

121.50 to 121.99 54.60 30.50 20.80 12.90 6.80 2.50

122.00 to 122.49 54.95 30.75 21.00 13.05 6.90 2.55

122.50 to 122.99 55.30 31.00 21.20 13.20 7.00 2.60

123.00 to 123.49 55.65 31.25 21.40 13.35 7.10 2.65

123.50 to 123.99 56.00 31.50 21.60 13.50 7.20 2.70

124.00 to 124.49 56.35 31.75 21.80 13.65 7.30 2.75

124.50 to 124.99 56.70 32.00 22.00 13.80 7.40 2.80

125.00 to 125.49 57.05 32.25 22.20 13.95 7.50 2.85

125.50 to 125.99 57.40 32.50 22.40 14.10 7.60 2.90

126.00 to 126.49 57.75 32.75 22.60 14.25 7.70 2.95

126.50 to 126.99 58.10 33.00 22.80 14.40 7.80 3.00

127.00 to 127.49 58.45 33.25 23.00 14.55 7.90 3.05

127.50 to 127.99 58.80 33.50 23.20 14.70 8.00 3.10

128.00 to 128.49 59.15 33.75 23.40 14.85 8.10 3.15
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zum Seitenanfang Druckansicht

128.50 to 128.99 59.50 34.00 23.60 15.00 8.20 3.20

129.00 to 129.49 59.85 34.25 23.80 15.15 8.30 3.25

129.50 to 129.99 60.20 34.50 24.00 15.30 8.40 3.30

130.00 to 130.49 60.55 34.75 24.20 15.45 8.50 3.35

130.50 to 130.99 60.90 35.00 24.40 15.60 8.60 3.40

131.00 to 131.49 61.25 35.25 24.60 15.75 8.70 3.45

131.50 to 131.58 61.60 35.50 24.80 15.90 8.80 3.50

         

Any amount in excess of 131.58 euros is fully attachable.

*) This annex was amended by an official announcement regarding Section 850c of the Code of Civil Procedure
(bulletin regarding the thresholds applying to attachment exemptions 2005) dated 25 February 2005 (published
in Federal Law Gazette (Bundesgesetzblatt, BGBl.) I page 493).

Datenschutz
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German Criminal Code 

(Strafgesetzbuch – StGB) 

Criminal Code in the version published on 13 November 1998 (Federal Law Gazette I, p. 
3322), as last amended by Article 2 of the Act of 19 June 2019 (Federal Law Gazette I, p. 
844) 

General Part 

Chapter 1 
The criminal law 

Title 1 
Scope of application 

Section 1 
No punishment without law 

An act can only incur a penalty if criminal liability was established by law before the act was 
committed. 

Section 2 
Temporal application 

(1) The penalty and any incidental legal consequences are determined by the law which is in 
force at the time of the act. 
(2) If the threatened penalty is amended during the commission of the act, the law which is in 
force at the time the act is completed is to be applied. 
(3) If the law in force at the time of the completion of the act is amended before judgment, 
the most lenient law is to be applied. 
(4) A law which was intended to be in force only for a determinate time is, as a rule, still to be 
applied to acts committed whilst it was in force even after it ceases to be in force. This does 
not apply to the extent that a law provides otherwise. 
(5) Subsections (1) to (4) apply accordingly to the confiscation and rendering unusable of 
objects. 
(6) Unless otherwise provided by law, decisions as to measures of reform and prevention are 
to be taken according to the law which is in force at the time of decision. 

Section 3 
Application to offences committed on German territory 

German criminal law applies to offences committed on German territory. 
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Section 4 
Application to offences committed on German ships and aircraft 

Regardless of which law is applicable at the place where the offence was committed, 
German criminal law applies to offences committed on a ship or an aircraft which is entitled 
to fly the federal flag or to carry the national insignia of the Federal Republic of Germany. 

Section 5 
Offences committed abroad with specific domestic connection 

Regardless of which law is applicable at the place where the offence was committed, 
German criminal law applies to the following offences committed abroad: 

1. (repealed) 

2. high treason (sections 81 to 83); 

3. endangering the democratic state under the rule of law 

a) in the cases under section 89, section 90a (1) and section 90b if the offender 
is a German national whose livelihood is based within the territorial scope of this 
statute and 

b)  in the cases under section 90 and section 90a (2); 

4. treason and endangering external security (sections 94 to 100a); 

5. offences against national defence 

a) in the cases under section 109 and sections 109e to 109g and 

b) in the cases under sections 109a, 109d and 109h if the offender is a German 
national whose livelihood is based within the territorial scope of this statute; 

6. offences against personal liberty 

a)  in the cases under sections 234a and 241a if the offence is directed against 
a person who is a German national and that person’s domicile or habitual 
residence is in Germany at the time of the offence,  

b) in the cases under section 235 (2) no. 2 if the offence is directed against a 
person whose domicile or habitual residence is in Germany at the time of the 
offence and 

c) in the cases under section 237 if the offender is a German national at the 
time of the offence or if the offence is directed against a person whose domicile 
or habitual residence is in Germany at the time of the offence; 

7. violation of the business or trade secrets of a business which is physically 
located within the territorial scope of this statute or of an enterprise which has its seat 
therein, or of an enterprise which has its seat abroad and which is dependent on an 
enterprise which has its seat within the territorial scope of this statute and which forms a 
corporate group with the latter; 

8. offences against sexual self-determination in the cases under section 174 (1), 
(2) and (4), sections 176 to 178 and section 182 if the offender is a German national at 
the time of the offence; 

9. offences against life 

a)  in the cases under section 218 (2) sentence 2 no. 1 and (4) sentence 1 if the 
offender is a German national at the time of the offence and 
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b) in the other cases under section 218 if the offender is a German national at 
the time of the offence whose livelihood is based in Germany; 

9a.  offences against physical integrity 

a) in the cases under section 226 (1) no. 1, in conjunction with (2), in the case 
of loss of the ability to procreate if the offender is a German national at the time 
of the offence and 

b) in the cases under section 226a if the offender is a German national at the 
time of the offence or if the offence is directed against a person whose domicile 
or habitual residence is in Germany; 

10. false testimony, perjury and false declarations in lieu of an oath (sections 153 to 
156) in proceedings pending before a court or another German authority within the 
territorial scope of this statute which has the authority to administer oaths or declarations 
in lieu of an oath; 

10a.  sports betting fraud and manipulation of professional sports competitions 
(sections 265c and 265d) if the offence relates to a competition which takes place in 
Germany; 

11. offences against the environment under sections 324, 326, 330 and 330a which 
are committed within Germany’s exclusive economic zone insofar as international 
conventions on the protection of the sea allow for their prosecution as criminal offences; 

11a. offences under section 328 (2) nos. 3 and 4, (4) and (5), also in conjunction with 
section 330, if the offender is a German national at the time of the offence; 

12. acts committed by a German public official or a person entrusted with special 
public service functions whilst on official business or in connection with official duties; 

13. acts committed by a foreigner in the capacity as a public official or a person 
entrusted with special public service functions; 

14. acts committed against public officials, persons entrusted with special public 
service functions or soldiers in the Federal Armed Forces in the discharge of their duties 
or in connection with their duties; 

15. offences under sections 331 to 337 committed in public office if 

a)  the offender is a German national at the time of the offence, 

b)  the offender is a European official whose authority has its seat in Germany 
at the time of the offence, 

c)  the offence is committed in relation to a public official, a person entrusted 
with special public service functions or a soldier in the Federal Armed Forces or 

d)  the offence is committed in relation to a European official or arbitrator who is 
a German national at the time of the offence, or a person deemed equal under 
section 335a who is a German national at the time of the offence; 

16.  taking of bribes by and giving of bribes to elected officials (section 108e) if 

a)  the offender is, at the time of the offence, a member of a German parliament 
or is a German national or 

b)  the offence is committed against a member of a German parliament or a 
person who is a German national at the time of the offence; 
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17.  trafficking in human organs and tissue (section 18 of the Transplantation Act 
(Transplantationsgesetz)) if the offender is a German national at the time of the offence. 

Section 6 
Offences committed abroad against internationally protected legal interests 

Regardless of which law is applicable at the place where they are committed, German 
criminal law further applies to the following offences committed abroad: 

1. (repealed) 

2. serious crimes involving nuclear energy, explosives and radiation under section 
307 and section 308 (1) to (4), section 309 (2) and section 310; 

3. attacks on air and maritime traffic (section 316c); 

4. human trafficking (section 232); 

5. unauthorised sale of narcotics; 

6. dissemination of pornographic material under section 184a, section 184b (1) 
and (2) and section 184c (1) and (2), each also in conjunction with section 184d (1) 
sentence 1; 

7. counterfeiting money and securities (sections 146, 151 and 152), counterfeiting 
guaranteed payment cards and blank Eurocheques (section 152b (1) to (4)) as well as 
the relevant preparatory acts (sections 149, 151, 152 and section 152b (5)); 

8. subsidy fraud (section 264); 

9. offences which, based on an international agreement which is binding on the 
Federal Republic of Germany, are to be prosecuted even though they are committed 
abroad. 

Section 7 
Other offences committed abroad 

(1) German criminal law applies to offences committed abroad against a German national if 
the act is a criminal offence at the place of its commission or if that place is not subject to 
any criminal law jurisdiction. 
(2) German criminal law applies to other offences committed abroad if the act is a criminal 
offence at the place of its commission or if that place is not subject to any criminal law 
jurisdiction and if the offender 

1. was a German national at the time of the offence or became a German national 
after its commission or 

2. was a foreign national at the time of the offence, was found to be staying in 
Germany and, although extradition legislation would permit extradition for such an 
offence, is not extradited because no request for extradition is made within a reasonable 
period, is rejected or the extradition is not feasible. 

Section 8 
Time of offence 

An offence is deemed to have been committed at the time when the offender or the 
participant acted or, in the case of an omission, was required to act. The time when the 
result occurs is irrelevant. 

Section 9 
Place of commission of offence 
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(1) An offence is deemed to have been committed at every place where the offender acted 
or, in the case of an omission, was required to act or in which the result, if it is an element of 
the offence, occurs or was to have occurred as envisaged by the offender. 
(2) Acts of participation are not only committed at the place where the offence was 
committed, but also at every place where the participant acted or, in the case of an omission, 
was required to act or where, as envisaged by the participant, the offence was to have been 
committed. If the participant to an offence committed abroad acted within the territory of the 
Federal Republic of Germany, German criminal law applies to the participation even if the 
act is not a criminal offence according to the law of the place of its commission. 

Section 10 
Special provisions for juveniles and young adults 

This statute only applies to offences committed by juveniles and young adults to the extent 
that the Youth Courts Act (Jugendgerichtsgesetz) does not provide otherwise. 

Title 2 
Terminology applied 

Section 11 
Definitions 

(1) For the purposes of this statute, 

1. ‘relative’ means any member of the following group of people: 

a) relations by blood or marriage in the direct line, the spouse, life partner, 
fiancé or fiancée, siblings, the spouses or life partners of siblings, siblings of 
spouses or life partners, even if the marriage or life partnership upon which the 
relationship is based no longer exists, or if the relationship by blood or marriage 
has ceased to exist, 

b) foster parents and foster children; 

2. ‘public official’ means any person who, under German law, 

a) is a civil servant or judge, 

b) carries out other public official functions or 

c) has otherwise been appointed to serve with an authority or other agency or 
has been commissioned to perform public administrative services, regardless of 
the organisational form chosen to perform such duties; 

2a. ‘European official’ means any person who 

a)  is a member of the European Commission, the European Central Bank, the 
European Court of Auditors or any court of the European Union, 

b)  is a civil servant or other member of staff of the European Union or of an 
institution established by European Union law or 

c)  is tasked with carrying out the tasks of the European Union or the tasks of an 
institution established by European Union law; 

3. ‘judge’ means any person who, under German law, is either a professional or an 
honorary judge; 

4. ‘person entrusted with special public service functions’ means any person who, 
without being a public official, is employed by or acts for 

a) an authority or other agency which performs public administrative services or 
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b) an association or other alliance, business or enterprise which carries out 
public administrative services for an authority or other agency 

and who is formally required by law to perform the duties of those functions in a 
conscientious manner; 

5. ‘unlawful act’ means only an act which fulfils all the elements of a criminal 
provision; 

6. ‘undertaking’ of an offence means both the attempt and its completion; 

7. ‘authority’ also means a court; 

8. ‘measure’ means any measure of reform and prevention, confiscation and 
rendering unusable; 

9. ‘a consideration’ means any pecuniary benefit given in exchange for someone’s 
acts. 

(2) An act is also deemed intentional for the purposes of this statute if it fulfils the statutory 
elements of an offence which requires intention in relation to the offender’s conduct but 
permits negligence to suffice as to a specific result caused thereby. 
(3) Audio and visual media, data carriers, images and other depictions are equivalent to 
material in those provisions which refer to this subsection. 

Section 12 
Serious and less serious criminal offences 

(1) Serious criminal offences (Verbrechen) are unlawful acts which are punishable by a 
minimum term of imprisonment of one year. 
(2) Less serious criminal offences (Vergehen) are unlawful acts which are punishable by a 
lesser minimum term of imprisonment or by a fine. 
(3) Aggravations or mitigations provided for under the provisions of the General Part or in 
respect of especially serious or less serious cases are not subject to such classification. 

Chapter 2 
The act 

Title 1 
Basic principles of criminal liability 

Section 13 
Commission by omission 

(1) Whoever fails to prevent a result which is an element of a criminal provision is only 
subject to criminal liability under this law if they are legally responsible for ensuring that the 
result does not occur and if the omission is equivalent to the realisation of the statutory 
elements of the offence through a positive act. 
(2) The penalty may be mitigated pursuant to section 49 (1). 

Section 14 
Acting as agent 

(1) If a person acts 

1. in the capacity as an organ which is authorised to represent a legal entity or as 
a member of such an organ, 

2. in the capacity as a partner who is authorised to represent a partnership with 
legal capacity or 

3. in the capacity as statutory representative of another, 
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then any law under which special personal attributes, relationships or circumstances (special 
personal characteristics) give rise to criminal liability also applies to the representative if 
these characteristics do not exist in the person of that representative but in the entity, 
partnership or person represented. 
(2) If a person, whether by the owner of a business or somebody delegated by the owner to 
do so,  

1. has been commissioned to manage the business in whole or in part or 

2. has been expressly commissioned to perform autonomous duties which are 
incumbent upon the owner of the business 

and that person acts on the basis of this commission, then any law under which special 
personal characteristics give rise to criminal liability also applies to the person commissioned 
if these characteristics do not exist in the person commissioned but in the person of the 
owner of the business. An enterprise is equal to a business within the meaning of sentence 
1. If a person acts on the basis of a similar commission for an agency performing public 
administrative services, sentence 1 applies analogously. 
(3) Subsections (1) and (2) apply even if the act of commission intended to create the power 
of representation or the agency is void. 

Section 15 
Intentional and negligent conduct 

Unless the law expressly provides for criminal liability for negligent conduct, only intentional 
conduct attracts criminal liability. 

Section 16 
Mistake of fact 

(1) Whoever, at the time of the commission of the offence, is unaware of a fact which is a 
statutory element of the offence is deemed to lack intention. Any criminal liability for 
negligence remains unaffected. 
(2) Whoever, at the time of commission of the offence, mistakenly assumes the existence of 
facts which would satisfy the elements of a more lenient provision may only be punished for 
the intentional commission of the offence under the more lenient provision. 

Section 17 
Mistake of law 

If, at the time of the commission of the offence, the offender lacks the awareness of acting 
unlawfully, then the offender is deemed to have acted without guilt if the mistake was 
unavoidable. If the mistake was avoidable, the penalty may be mitigated pursuant to section 
49 (1). 

Section 18 
More severe penalty based on specific results of offence 

If the law imposes a more severe penalty based on a specific result of an offence, the 
offender or the participant is only liable to the more severe penalty in the event of being 
charged with at least negligence with respect to that result. 

Section 19 
Lack of criminal responsibility of children 

Whoever is under 14 years of age at the time of the commission of the offence is deemed to 
act without guilt. 

Section 20 
Lack of criminal responsibility due to mental illness 

Whoever, at the time of the commission of the offence, is incapable of appreciating the 
unlawfulness of their actions or of acting in accordance with any such appreciation due to a 
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pathological mental disorder, a profound disturbance of consciousness, mental deficiency or 
any other serious mental abnormality is deemed to act without guilt. 

Section 21 
Diminished responsibility 

If the offender’s capacity to appreciate the unlawfulness of the act or to act in accordance with 
any such appreciation is substantially diminished at the time of the commission of the offence 
due to one of the reasons indicated in section 20, the penalty may be mitigated pursuant to 
section 49 (1). 

Title 2 
Attempt 

Section 22 
Definition 

Whoever takes a direct and immediate step towards the realisation of the offence as 
envisaged by them attempts to commit an offence. 

Section 23 
Criminal liability for attempt 

(1) An attempt to commit a serious criminal offence always entails criminal liability, an 
attempt to commit a less serious criminal offence only if expressly so provided by law. 
(2) A more lenient penalty may be imposed for an attempt than for a completed offence 
(section 49 (1)). 
(3) If the offender fails to realise, due to gross ignorance, that the attempt could under no 
circumstances have led to the completion of the offence on account of the nature of its object 
or the means by which it was to be committed, the court may dispense with imposing a 
penalty or may mitigate the penalty at its discretion (section 49 (2)). 

Section 24 
Abandonment of attempt 

(1) Whoever voluntarily abandons the further commission of the offence or prevents its 
completion incurs no penalty for attempt. If the offence is not completed without any action 
on the part of the person abandoning the attempt, no penalty is incurred if that person has 
made voluntary and earnest efforts to prevent the completion of the offence. 
(2) If more than one person participates in the offence, then whoever voluntarily prevents its 
completion incurs no penalty for attempt. That person’s voluntary and earnest efforts to 
prevent the completion of the offence suffice for exemption from punishment if the offence is 
not completed without any action on that person’s part or it is committed independently of 
that person’s earlier contribution to the offence. 

Title 3 
Commission and participation 

Section 25 
Commission of offence 

(1) Whoever commits an offence themselves or through another incurs a penalty as an 
offender. 
(2) If several persons commit an offence jointly, each person incurs a penalty as an offender 
(joint offenders). 

Section 26 
Abetting 

Whoever intentionally induces another to intentionally commit an unlawful act (abettor) incurs 
the same penalty as an offender. 
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Section 27 
Aiding 

(1) Whoever intentionally assists another in the intentional commission of an unlawful act 
incurs a penalty as an aider. 
(2) The penalty for the aider is determined in accordance with the penalty threatened for the 
offender. It must be mitigated pursuant to section 49 (1). 

Section 28 
Special personal characteristics 

(1) If special personal characteristics (section 14 (1)) which establish the offender’s criminal 
liability are absent in the participant (abettor or aider), the penalty must be mitigated pursuant 
to section 49 (1). 
(2) If the law provides that special personal characteristics aggravate, mitigate or rule out 
punishment, then this applies only to that party to the offence (offender or participant) in 
whom they are present. 

Section 29 
Separate criminal liability of parties to offence 

Each party to an offence incurs a penalty according to the measure of their own guilt and 
irrespective of the guilt of another. 

Section 30 
Attempted participation 

(1) Whoever attempts to induce or incite another to commit a serious criminal offence incurs 
a penalty under the terms of the provisions governing attempted serious criminal offences. 
The penalty must, however, be mitigated pursuant to section 49 (1). Section 23 (3) applies 
accordingly. 
(2) Whoever declares their willingness or accepts the offer of another or agrees with another 
to commit or incite to the commission of a serious criminal offence incurs the same penalty. 

Section 31 
Withdrawal from attempted participation 

(1) Whoever voluntarily  

1.  abandons the attempt to induce another to commit a serious criminal offence 
and averts any existing danger that the other may commit the offence, 

2. abandons their plans after previously having declared their willingness to 
commit a serious criminal offence or 

3. prevents the commission of an offence after previously having agreed to commit 
a serious criminal offence or having accepted the offer of another to commit a serious 
criminal offence 

does not incur the penalty under section 30. 
(2) If the offence is not completed without any action on the offender’s part or if it is 
committed independently of his or her previous conduct, the offender’s voluntary and earnest 
efforts to prevent the completion of the offence suffices for exemption from punishment. 

Title 4 
Self-defence and necessity 

Section 32 
Self-defence 

(1) Whoever commits an act in self-defence does not act unlawfully. 
(2) ‘Self-defence’ means any defensive action which is necessary to avert a present unlawful 
attack on oneself or another. 
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Section 33 
Excessive self-defence 

Whoever exceeds the limits of self-defence due to confusion, fear or fright incurs no penalty. 

Section 34 
Necessity as justification 

Whoever, when faced with a present danger to life, limb, liberty, honour, property or another 
legal interest which cannot otherwise be averted, commits an act to avert the danger from 
themselves or another is not deemed to act unlawfully if, upon weighing the conflicting 
interests, in particular the affected legal interests and the degree of the danger facing them, 
the protected interest substantially outweighs the one interfered with. However, this only 
applies to the extent that the act committed is an adequate means to avert the danger. 

Section 35 
Necessity as defence 

(1) Whoever, when faced with a present danger to life, limb or liberty which cannot otherwise 
be averted, commits an unlawful act to avert the danger from themselves, a relative or close 
person acts without guilt. This does not apply to the extent that the offender could be 
expected, under the circumstances, to accept the danger, in particular because said offender 
caused the danger or because of the existence of a special legal relationship; the penalty 
may, however, be mitigated pursuant to section 49 (1), unless the offender was required to 
accept the danger on account of the existence of a special legal relationship. 
(2) If, at the time of the commission of the act, a person mistakenly assumes that 
circumstances exist which would provide an excuse under the terms of subsection (1), that 
person incurs a penalty only if the mistake was avoidable. The penalty must be mitigated 
pursuant to section 49 (1). 

Title 5 
Immunity for statements and reports made in parliament 

Section 36 
Parliamentary statements 

Members of the Bundestag, the Federal Convention or of a legislative body of one of the 
Länder may at no time be held liable outside of the body on account of a vote they cast or a 
statement they made within one of those bodies or one of their committees. This does not 
apply to defamatory insults. 

Section 37 
Parliamentary reports 

Truthful reports about the public sessions of the bodies referred to in section 36 or their 
committees do not give rise to any liability. 

Chapter 3 
Legal consequences 

Title 1 
Penalties 

Imprisonment 

Section 38 
Term of imprisonment 

(1) Imprisonment is for a fixed term, unless the law provides for imprisonment for life. 
(2) The maximum term of a fixed-term period of imprisonment is 15 years, the minimum term 
one month. 
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Section 39 
Determination of term of imprisonment 

Imprisonment for a term of less than one year is determined in full weeks and months, 
imprisonment for a longer term in full months and years. 

Fine 

Section 40 
Daily rates 

(1) A fine is imposed in daily rates. The minimum fine is five and, unless otherwise provided 
by law, the maximum is 360 full daily rates. 
(2) The court determines the amount of the daily rate having regard to the offender’s 
personal and financial circumstances. In doing so, it typically bases its assessment on the 
average net income which the offender earns or could earn in one day. A daily rate is set at 
no less than 1 euro and no more than 30,000 euros. 
(3) The offender’s income and assets and other relevant assessment factors may be 
estimated when setting the amount of the daily rate. 
(4) The number and amount of the daily rates are indicated in the decision. 

Section 41 
Fine in addition to imprisonment 

If the offence has led to the actual or attempted enrichment of the offender, then, in addition 
to a term of imprisonment, a fine which would not otherwise have been provided for, or only 
in the alternative, may be imposed if, having regard to the offender’s personal and financial 
circumstances, this appears appropriate.  

Section 42 
Relaxation of payment conditions 

If a convicted person cannot, due to personal or financial circumstances, be expected to pay 
the full fine immediately, the court is to allow a certain time for payment or is to allow 
payment in specified instalments. The court may order that the privilege of paying the fine in 
specified instalments is to be revoked if the convicted person fails to pay an instalment in 
time. The court is also, as a rule, to relax payment conditions if otherwise the offender’s 
restitution of any damage caused by the offence would be substantially impaired; the court 
may require the convicted person to present proof of restitution having been made. 

Section 43 
Default imprisonment 

If a fine cannot be recovered, it is to be substituted by imprisonment. One daily rate 
corresponds to one day of imprisonment. The minimum term of default imprisonment for 
failure to pay a fine is one day. 

Additional penalty 

Section 44 
Driving ban 

(1) If a person has been sentenced to imprisonment or to a fine for an offence, the court may 
ban the offender from driving all classes of motor vehicle or a specific class of motor vehicle 
on public roads for a period of between one month and six months. Imposition of a driving 
ban may in particular be considered in cases where the offence was not committed whilst or 
in connection with the driving of a motor vehicle or in breach of the duties of a driver of a 
motor vehicle if this appears necessary either to have an influence on the offender or to 
defend the legal order or if it means imposition of a sentence of imprisonment or its 
enforcement can thereby be avoided. A driving ban is typically to be imposed in the cases of 
conviction pursuant to section 315c (1) no. 1 (a), (3) or section 316 if disqualification from 
driving pursuant to section 69 is not ordered. 
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(2) The driving ban takes effect when the driving licence is confiscated upon the judgment 
having become final, but no later than one month after the judgment has become final. 
National and international driving licences issued by a German authority are to be 
confiscated for the duration of the ban. This also applies if the driving licence was issued by 
an authority of a Member State of the European Union or another Contracting Party to the 
Agreement on the European Economic Area if the holder is ordinarily resident in Germany. 
The driving ban is endorsed on any other foreign driving licences. 
(3) If a driving licence is to be confiscated or the driving ban to be endorsed on a foreign 
driving licence, the duration of the ban is calculated from the day on which those conditions 
are met. Any period during which the offender was detained in an institution by official order 
does not count towards the duration. 
(4) If the court has imposed several driving bans against an offender which have become 
final, the durations of these bans are to be calculated consecutively. The duration of the ban 
which has become final first runs first. If more than one driving ban becomes final at the same 
time, the duration of the ban which was imposed first runs first, and if the driving bans were 
ordered at the same time, the time of the earlier offence is decisive. 

Incidental legal consequences 

Section 45 
Loss of ability to hold public office, to vote and be elected 

(1) Whoever is sentenced to imprisonment for a term of at least one year for a serious 
criminal offence loses the ability, for a period of five years, to hold public office and be 
elected in public elections. 
(2) The court may deprive a convicted person of the abilities referred to in subsection (1) for 
a period of between two and five years insofar as the law expressly so provides. 
(3) At the same time that the loss of ability to hold public office takes effect, the convicted 
person also loses any corresponding legal positions and rights which he or she may be 
holding at that time. 
(4) At the same time that the loss of ability to be elected in public elections takes effect, the 
convicted person loses any corresponding legal positions and rights which they may be 
holding, unless otherwise provided by law. 
(5) The court may deprive the convicted person of the right to vote on public matters for a 
period of between two and five years insofar as the law expressly so provides. 

Section 45a 
Entry into effect and calculation of duration 

(1) The loss of the abilities, legal status and rights takes effect upon the judgment becoming 
final. 
(2) The duration of the loss of an ability or of a right is calculated from the day on which the 
sentence of imprisonment has been served, barred by the statute of limitations or remitted. If 
a measure of reform and prevention involving deprivation of liberty was ordered in addition to 
imprisonment, the duration begins on the day on which that measure was disposed of. 
(3) If enforcement of the sentence, the remainder of the sentence or the measure was 
suspended on probation or by an act of clemency, any probation period is included when 
calculating the duration if, after its expiry, the sentence or the remainder thereof was remitted 
or the measure was disposed of. 

Section 45b 
Reinstatement of abilities and rights 

(1) The court may reinstate any abilities and rights lost pursuant to section 45 (1) and (2) and 
any rights lost pursuant to section 45 (5) if 

1. the loss has been in effect for half of its intended duration and 
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2. it is to be expected that the convicted person will commit no further intentional 
offences. 

(2) Any period during which the convicted person was detained in an institution by official 
order is not taken into account. 

Title 2 
Fixing of penalties 

Section 46 
General principles 

(1) The offender’s guilt provides the basis on which the penalty is fixed. The effects which 
the penalty can be expected to have on the offender’s future life in society are to be taken 
into account. 
(2) When fixing the penalty the court weighs the circumstances which speak in favour of and 
those which speak against the offender. The following, in particular, may be taken into 
consideration: 

the offender’s motives and objectives, in particular including racist, xenophobic or other 
motives evidencing contempt for humanity, 

the attitude reflected in the offence and the degree of force of will involved in its 
commission, 

the degree of the breach of the offender’s duties, 

the modus operandi and the consequences caused by the offence to the extent that the 
offender is to blame for them, 

the offender’s prior history, personal and financial circumstances, and 

the offender’s conduct in the period following the offence, in particular efforts to make 
restitution for the harm caused as well as efforts at reconciliation with the victim. 

 
(3) No consideration may be given to circumstances which are already statutory elements of 
the offence. 

Section 46a 
Victim–offender mediation, restitution 

If the offender, 

1. in an effort to achieve reconciliation with the victim (victim–offender mediation), 
has made restitution for the act committed in full or to a substantial degree or has 
earnestly striven to make restitution or 

2. in a case in which making restitution for the harm caused required substantial 
personal effort or personal sacrifice on the offender’s part, has made compensation to the 
victim in full or to a substantial degree, 

then the court may mitigate the penalty pursuant to section 49 (1) or, if the sentence to be 
imposed on the offender is no more than imprisonment for a term not exceeding one year or 
a fine not exceeding 360 daily rates, it may dispense with imposing a penalty. 

Section 46b 
Contributing to discovery or prevention of serious crimes 

(1) If the perpetrator of a criminal offence which is punishable by an increased minimum 
sentence of imprisonment or imprisonment for life 
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1. has, by voluntarily disclosing what he or she knows, contributed substantially to 
the detection of one of the offences under section 100a (2) of the Code of Criminal 
Procedure (Strafprozeßordnung) which is related to his or her own offence or 

2. voluntarily discloses what he or she knows to an authority in time to prevent the 
completion of one of the offences under section 100a (2) of the Code of Criminal 
Procedure which is related to his or her own offence, the planning of which the 
perpetrator is aware of, 

then the court may mitigate the penalty pursuant to section 49 (1), whereby the threatened 
penalty of imprisonment for life is substituted by imprisonment for a term of at least 10 years. 
In order to determine whether an offence is punishable by an increased minimum sentence 
of imprisonment, only aggravations for especially serious cases are taken into account but 
no mitigations. If the offender participated in the act, the contribution made to its detection in 
accordance with sentence 1 no. 1 must exceed the offender’s own contribution to the act. 
Instead of reducing the sentence, the court may dispense with imposing a penalty if the 
threatened penalty for the offence is only a determinate sentence of imprisonment and the 
offender would not be sentenced to a term exceeding three years. 
(2) In arriving at its decision under subsection (1), the court must have particular regard to: 

1. the nature and scope of the disclosed facts and their relevance to the discovery 
or prevention of the offence, the time of disclosure, the degree of support which the 
offender gave to the prosecuting authorities and the severity of the offence to which the 
offender’s disclosure relates as well as 

2. the relationship between the circumstances referred to in no. 1 and the severity 
of the offence committed and the degree of the offender’s guilt. 

(3) Mitigation of penalty or dispensing with imposing a penalty in accordance with subsection 
(1) is ruled out if the offender does not disclose what he or she knows until after main 
proceedings have been opened against him or her (section 207 of the Code of Criminal 
Procedure). 

Section 47 
Short terms of imprisonment only as exception 

(1) The court only imposes a term of imprisonment of less than six months where special 
circumstances exist, either in the offence or the offender’s character, which strictly require 
the imposition of imprisonment either to have an influence on the offender or to defend the 
legal order. 
(2) If the law does not provide for a fine and a term of imprisonment of six months or more is 
ruled out, the court imposes a fine, unless the imposition of a sentence of imprisonment is 
strictly required under subsection (1). If the law provides for an increased minimum sentence 
of imprisonment, the minimum fine in the cases under sentence 1 is determined by the 
minimum sentence of imprisonment; 30 daily rates correspond to one month’s imprisonment. 

Section 48 
(repealed) 

Section 49 
Special mitigating circumstances established by law 

(1) If the law requires or allows for mitigation under this provision, the following applies: 

1. Imprisonment for life is substituted by imprisonment for a term of at least three 
years. 

2. In cases of imprisonment for a fixed term, no more than three quarters of the 
statutory maximum sentence may be imposed. In case of a fine, the same applies to the 
maximum number of daily rates. 



Service provided by the Federal Ministry of Justice and Consumer Protection 
and the Federal Office of Justice ‒ www.gesetze-im-internet.de 

Page 15 of 166 

3. Any increased minimum statutory term of imprisonment is reduced as follows: 

in the case of a minimum term of ten or five years, to two years, 

in the case of a minimum term of three or two years, to six months, 

in the case of a minimum term of one year, to three months, 

in all other cases to the statutory minimum. 

(2) If the court may, at its discretion, mitigate the penalty pursuant to a law which refers to 
this provision, it may reduce the penalty to the statutory minimum or impose a fine instead of 
imprisonment. 

Section 50 
Multiple mitigating circumstances 

A circumstance which, alone or together with other circumstances, justifies the assumption 
that the case is a less serious one and which simultaneously represents a special statutory 
mitigating circumstance as referred to in section 49 may only be considered once. 

Section 51 
Crediting of time spent in remand detention 

(1) If a convicted person was remanded in detention or otherwise subjected to deprivation of 
liberty because of an offence which is or was the subject of the proceedings, that time is 
credited against a determinate sentence of imprisonment or a fine. The court may, however, 
order that such time not be credited in whole or in part if, in the light of the convicted 
person’s conduct after the offence, this is not justified. 
(2) If, in subsequent proceedings, another sentence is substituted for a previously imposed 
sentence after that sentence becomes final, time served under or credited against the earlier 
sentence is credited against the new sentence. 
(3) If a convicted person has already been sentenced abroad for the same offence, the 
foreign sentence, to the extent it has been enforced, is credited against the new sentence. 
Subsection (1) applies accordingly to any other deprivation of liberty suffered abroad. 
(4) When crediting a fine against time spent in remand detention or vice versa, one day in 
which a person is deprived of their liberty corresponds to one daily rate. Where a foreign 
penalty or deprivation of liberty is to be credited, the court determines the rate at its 
discretion. 
(5) When crediting a period of provisional disqualification from driving (section 111a of the 
Code of Criminal Procedure) against a driving ban in accordance with section 44, subsection 
(1) applies accordingly. To that end, the taking into custody, securing or seizure of the 
driving licence (section 94 of the Code of Criminal Procedure) is equivalent to provisional 
disqualification from driving. 

Title 3 
Fixing of penalties for multiple offences 

Section 52 
Several offences committed by one act 

(1) If the same act violates more than one criminal statute or the same criminal statute more 
than once, only one penalty is imposed. 
(2) If more than one criminal statute has been violated, the penalty is determined according 
to the statute which provides for the most severe penalty. The penalty may not be more 
lenient than the other applicable statutes permit. 
(3) Under the conditions of section 41, the court may separately impose a fine in addition to 
a sentence of imprisonment. 
(4) Additional penalties, incidental legal consequences and measures (section 11 (1) no. 8) 
must or may be imposed if one of the applicable statutes so requires or allows. 
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Section 53 
Joinder of offences 

(1) If a person has committed several offences, all of which are to be adjudicated at the 
same time, and that person has incurred more than one sentence of imprisonment or more 
than one fine, an aggregate sentence is imposed. 
(2) If a sentence of imprisonment concurs with a fine, an aggregate sentence is imposed. 
The court may, however, impose a separate fine; where a fine is to be imposed in such 
cases for more than one offence, an aggregate fine is imposed. 
(3) Section 52 (3) and (4) applies analogously. 

Section 54 
Fixing of aggregate sentence 

(1) If one of the penalties for the individual offences is imprisonment for life, an aggregate 
sentence of imprisonment for life is imposed. In all other cases, the aggregate sentence is 
fixed by increasing the most severe individual sentence incurred and, in the case of different 
kinds of penalties, by increasing the sentence which is most severe in nature. The person of 
the offender and the individual offences are considered in their totality. 
(2) The aggregate sentence may not exceed the sum of the individual sentences. In the case 
of determinate sentences of imprisonment, it may not exceed 15 years and in the case of a 
fine 720 daily rates. 
(3) Where an aggregate sentence is to be formed of a sentence of imprisonment and a fine, 
one daily rate corresponds to one day’s imprisonment for the purpose of calculating the sum 
of the individual sentences. 

Section 55 
Subsequent fixing of aggregate sentence 

(1) Sections 53 and 54 also apply to a convicted person who has had a sentence imposed 
by final judgment if that person is convicted of another offence committed prior to the earlier 
conviction before the original sentence is enforced, barred by the statute of limitations or 
remitted. The earlier conviction is the judgment in those proceedings in which the underlying 
findings of fact were last examined. 
(2) Additional penalties, incidental legal consequences and measures (section 11 (1) no. 8) 
imposed in the earlier decision are to be upheld to the extent they have not been rendered 
moot by the new decision. 

Title 4 
Suspension of sentence on probation 

Section 56 
Suspension of sentence 

(1) If a person is sentenced to imprisonment for a term not exceeding one year, the court 
suspends enforcement of the sentence on probation if there are reasons to believe that the 
sentence itself will serve as sufficient warning to the convicted person and that the convicted 
person will commit no further offences even without having to serve the sentence. The court 
is, in particular, to take account of the convicted person’s character and previous history, the 
circumstances of the offence committed, the convicted person’s circumstances and conduct 
in the period following the offence, and the effects to be expected from the suspension. 
(2) Under the conditions of subsection (1), the court may also suspend enforcement of a 
sentence of imprisonment not exceeding two years on probation if, after an overall 
evaluation of the offence and of the convicted person’s character, special circumstances are 
deemed to exist. In making its decision, the court is, in particular, to take account of any 
efforts on the convicted person’s part to make restitution for the harm caused by the offence. 
(3) Enforcement of imprisonment for a term of at least six months is not suspended if the 
defence of the legal order so requires. 
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(4) The suspension may not be limited to a part of the sentence. It is not ruled out by any 
crediting of time spent in remand detention or another form of deprivation of liberty. 

Section 56a 
Probation period 

(1) The court determines the length of the period of probation. It may not exceed five years 
nor be less than two years. 
(2) The probation period commences when the decision to suspend the sentence becomes 
final. It may subsequently be reduced to the minimum or extended to the maximum before its 
expiry. 

Section 56b 
Conditions 

(1) The court may impose conditions on the convicted person which serve to make amends 
for the harm caused. No unreasonable demands may be made of the convicted person. 
(2) The court may require the convicted person 

1. to make every effort at restitution for the harm caused by the offence, 

2. to pay a sum of money to a charitable organisation if this appears appropriate in 
the light of the offence and the offender’s character, 

3. to perform community service or 

4. to pay a sum of money to the Treasury. 

The court is, as a rule, only to impose a condition as required by sentence 1 nos. 2 to 4 if 
fulfilment of the condition poses no obstacle to the making of restitution for the harm caused. 
(3) If the convicted person offers to render appropriate services for the purpose of making 
amends for the harm caused, the court typically preliminarily dispenses with imposing 
conditions if it is to be expected that the offer will be fulfilled. 

Section 56c 
Directions 

(1) The court is to issue directions to the convicted person for the duration of the probation 
period if that person requires such assistance in order to abstain from committing further 
offences. No unreasonable demands may be made in respect of the convicted person’s 
lifestyle. 
(2) The court may, in particular, direct the convicted person 

1. to follow instructions relating to residence, education, work or leisure, or to 
getting his or her financial affairs in order, 

2. to report at certain times to the court or another authority, 

3. not to make contact or associate with the injured party or specific persons or 
persons from a specific group who may induce the convicted person to commit further 
offences, nor to employ, train or accommodate them, 

4. not to possess, carry or entrust to another for safekeeping certain objects which 
could induce the convicted person to commit further offences or 

5. to meet maintenance obligations. 

(3) A direction 

1. to undergo medical treatment of an invasive nature or addiction treatment or 

2. to take up residence in a suitable home or suitable institution 

may only be given with the convicted person’s consent. 
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(4) If the convicted person gives assurances relating to his or her future conduct, the court 
typically provisionally refrains from issuing directions if it is to be expected that the 
assurances will be fulfilled. 

Section 56d 
Probation services 

(1) The court places the convicted person under the supervision and guidance of a probation 
officer for all or part of the probation period if this appears necessary to prevent the 
convicted person from committing criminal offences. 
(2) The court typically issues directions as required by subsection (1) if it suspends a 
sentence of imprisonment of more than nine months and the convicted person is under 27 
years of age. 
(3) The probation officer offers assistance and support to the convicted person. In 
consultation with the court, the probation officer monitors compliance with conditions and 
directions as well as with offers and assurances made and, at intervals determined by the 
court, reports on the convicted person’s conduct. The probation officer must inform the court 
about serious or persistent breaches of the conditions, directions, offers or assurances. 
(4) The probation officer is appointed by the court. The court may give the probation officer 
instructions in regard to the functions under subsection (3). 
(5) The functions of a probation officer are exercised as a main occupation or in an honorary 
capacity. 

Section 56e 
Subsequent decisions 

The court may also make, modify or set aside decisions pursuant to sections 56b to 56d at a 
later date. 

Section 56f 
Revocation of suspension of sentence 

(1) The court is to revoke the suspension of the sentence on probation if the convicted person 

1. commits an offence during the probation period, and thereby shows that the 
expectation on which the suspension was based has not been fulfilled, 

2. grossly or persistently violates directions or persistently evades the probation 
officer’s supervision and guidance, thereby giving reason to fear that the convicted 
person will re-offend or 

3. grossly or persistently violates conditions. 

Sentence 1 no. 1 applies accordingly if the offence was committed in the period between the 
decision to suspend the sentence being taken and its becoming final or, in the case of 
subsequent fixing of an aggregate sentence, in the period between the decision to suspend 
the sentence in a judgment which was included in the aggregate sentence and the date on 
which the aggregate sentence became final. 
(2) The court is, however, not to revoke the suspension of the sentence on probation if it is of 
the opinion that it would suffice 

1. to impose further conditions or issue further directions, in particular to place the 
convicted person under the supervision and guidance of a probation officer or 

2. to extend the probation period or period of supervision of conduct. 

In the cases under no. 2, the probation period may not be extended for more than one half of 
the originally imposed period. 
(3) The convicted person is not to be compensated for services rendered in the fulfilment of 
conditions, offers, directions or assurances. If the suspension on probation is revoked, the 
court may, however, credit services towards the sentence which the convicted person has 
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rendered to comply with conditions issued under section 56b (2) sentence 1 nos. 2 to 4 or 
related offers in accordance with section 56b (3). 

Section 56g 
Remission of sentence 

(1) If the court does not revoke the suspension of the sentence, the sentence is to be 
remitted after expiry of the probation period. Section 56f (3) sentence 1 applies. 
(2) The court may revoke such remission if the convicted person has been sentenced to 
imprisonment for a term of at least six months for an intentional offence committed during the 
probation period. The revocation may only be declared within one year after expiry of the 
probation period and six months after the new judgment has become final. Section 56f (1) 
sentence 2 and (3) applies accordingly. 

Section 57 
Suspension of remainder of determinate sentence of imprisonment 

(1) The court suspends enforcement of the remainder of a determinate sentence of 
imprisonment on probation if 

1. two thirds of the imposed sentence, but at least two months, have been served, 

2. this can be justified having regard to public security interests and 

3. the convicted person consents thereto. 

The decision is, in particular, to take into consideration the convicted person’s character, 
previous history, the circumstances of the offence, the importance of the legal interest 
endangered should the convicted person re-offend, the convicted person’s life circumstances 
and conduct whilst serving the sentence imposed, and the effects which such suspension 
are expected to have on the convicted person. 
(2) After one half of a determinate sentence of imprisonment has been served, but at least 
six months, the court may suspend enforcement of the remainder of the sentence on 
probation if 

1. the convicted person is serving a first sentence of imprisonment and the term 
does not exceed two years or 

2. following an overall evaluation of the offence, the convicted person’s character 
and development whilst serving the sentence imposed, special circumstances are 
deemed to exist 

and the remaining conditions of subsection (1) are met. 
(3) Sections 56a to 56g apply accordingly; the probation period, even if subsequently 
reduced, may not be less than the remainder of the sentence. If the convicted person has 
served at least one year of the sentence imposed before the remainder is suspended on 
probation, the court typically places the convicted person under the supervision and 
guidance of a probation officer for all or a part of the probation period. 
(4) Where a sentence of imprisonment has been reduced by crediting time served, it is 
deemed to have been served within the meaning of subsections (1) to (3). 
(5) Sections 56f and 56g apply accordingly. The court is also to revoke the suspension of the 
sentence if, in the period between the conviction and the decision to suspend the sentence, 
the convicted person has committed an offence which could for factual reasons not be taken 
into account by the court when deciding to suspend the sentence and which would have led 
to a denial of such suspension had it been known at that time; the judgment in those 
proceedings in which the underlying findings of fact were last examined counts as the 
conviction. 
(6) The court may dispense with suspending enforcement of the remainder of a determinate 
sentence of imprisonment on probation if the convicted person makes insufficient or false 
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statements concerning the whereabouts of objects which are subject to confiscation of the 
proceeds of crime. 
(7) The court may fix a term not exceeding six months before the expiry of which an 
application by the convicted person for the suspension of sentence on probation is 
inadmissible. 

Section 57a 
Suspension of remainder of imprisonment for life 

(1) The court suspends enforcement of the remainder of a sentence of imprisonment for life 
on probation where 

1. 15 years of the sentence have been served, 

2. the particular severity of the convicted person’s guilt does not require its 
continued enforcement and 

3. the conditions of section 57 (1) sentence 1 nos. 2 and 3 are met. 

Section 57 (1) sentence 2 and (6) applies accordingly. 
(2) Any deprivation of liberty suffered by the convicted person as a result of the offence 
qualifies as a sentence served within the meaning of subsection (1) sentence 1 no. 1. 
(3) The probation period is five years. Section 56a (2) sentence 1, sections 56b to 56g and 
section 57 (3) sentence 2 and (5) sentence 2 apply accordingly. 
(4) The court may fix terms not exceeding two years before the expiry of which an 
application by the convicted person for the suspension of sentence on probation is 
inadmissible. 

Section 57b 
Suspension of remainder of aggregate sentence of imprisonment for life 

If imprisonment for life has been imposed as an aggregate sentence, the individual offences 
are assessed collectively when determining the particular severity of guilt (section 57a (1) 
sentence 1 no. 2). 

Section 58 
Aggregate sentence and suspension of sentence 

(1) If a person has committed more than one offence, the length of the aggregate sentence is 
decisive as regards the suspension of sentence in accordance with section 56. 
(2) If, in the cases under section 55 (1), enforcement of the previous sentence of 
imprisonment has been suspended on probation or the remainder of the sentence has been 
suspended on probation, and if the aggregate sentence has also been suspended on 
probation, the minimum new probation period is reduced by any probation period which has 
already expired, but not to less than one year. If the aggregate sentence is not suspended on 
probation, section 56f (3) applies accordingly. 

Title 5 
Warning with sentence reserved, dispensing with penalty 

Section 59 
Conditions for warning with sentence reserved 

(1) If a person has incurred a fine not exceeding 180 daily rates, the court may issue a 
warning at the time of conviction, may indicate the sentence and reserve imposition of the 
penalty if 

1. it is to be expected that the offender will commit no further criminal offences 
even without the immediate imposition of the sentence, 
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2. following an overall evaluation of the offence and the offender’s character, 
special circumstances are deemed to exist which render the imposition of a sentence 
unnecessary and 

3. the defence of the legal order does not demand the imposition of a penalty. 

Section 56 (1) sentence 2 applies accordingly. 
(2) Ancillary orders for confiscation or rendering unusable may be imposed in addition to a 
warning. A warning with sentence reserved is not permissible in addition to measures of 
reform and prevention. 

Section 59a 
Probation period, conditions and directions 

(1) The court determines the length of the probation period. It may not exceed two years nor 
be less than one year. 
(2) The court may direct the convicted person 

1. to make efforts at reconciliation with the victim or make restitution by other 
means for the harm caused by the offence, 

2. to meet maintenance obligations, 

3. to pay a sum of money to a charitable organisation or the Treasury, 

4. to undergo outpatient medical treatment or outpatient addiction treatment,  

5. to participate in a social training course or 

6. to participate in road traffic training. 

No unreasonable demands may be made in respect of the convicted person’s lifestyle; the 
conditions and directions referred to in sentence 1 nos. 3 to 6 may also not be 
disproportionate to the significance of the offence committed. Section 56c (3) and (4) and 
section 56e apply accordingly. 

Section 59b 
Imposition of sentence reserved 

(1) Section 56f applies accordingly to the imposition of a sentence reserved. 
(2) If no reserved sentence is imposed, then upon expiry of the probation period the court 
declares that the warning is sufficient. 

Section 59c 
Aggregate sentence and warning with sentence reserved 

(1) If a person has committed more than one offence, then, in the case of a warning with 
sentence reserved, sections 53 to 55 apply accordingly when determining the penalty. 
(2) If the convicted person is subsequently sentenced to a fine or to a term of imprisonment 
for an offence committed before the warning was given, the provisions for fixing an 
aggregate sentence (sections 53 to 55 and 58) apply, with the proviso that the sentence 
reserved is, for the purposes of section 55, deemed equivalent to a penalty imposed. 

Section 60 
Dispensing with penalty 

The court dispenses with imposing a penalty if the consequences of the offence suffered by 
the offender are so serious that the imposition of penalties would clearly be inappropriate. 
This does not apply if the offender has incurred a penalty of imprisonment for a term of more 
than one year for the offence. 

Title 6 
Measures of reform and prevention 
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Section 61 
Overview 

Measures of reform and prevention are 

1. placement in a psychiatric hospital, 

2. placement in an addiction treatment facility, 

3. placement in preventive detention, 

4. supervision of conduct, 

5. disqualification from driving, 

6. disqualification from exercising a profession. 

Section 62 
Principle of proportionality 

A measure of reform and prevention may not be ordered if it is disproportionate to the 
severity of the offence committed by or expected to be committed by the offender and to the 
degree of danger which the offender poses to society. 

Measures involving deprivation of liberty 

Section 63 
Placement in psychiatric hospital 

If a person has committed an unlawful act in a state of criminal irresponsibility (section 20) or 
in a state of diminished responsibility (section 21), the court orders that person’s placement 
in a psychiatric hospital if the overall evaluation of the offender and of the offence reveals 
that, due to the offender’s condition, he or she represents a danger to the general public on 
account of it being expected that he or she will in future commit serious unlawful acts which 
will result in the victims of the offence suffering or being exposed to the considerable danger 
of severe emotional trauma or physical injury or which will cause serious economic damage. 
If the unlawful act which has been committed is not an offence as referred to in sentence 1, 
the court only makes such an order if special circumstances justify the expectation that, due 
to the offender’s condition, the offender will in future commit such serious offences. 

Section 64 
Placement in addiction treatment facility 

If a person has an addiction to alcoholic drinks or other intoxicating substances and is 
convicted of an unlawful act which was committed in a state of intoxication or as a result of 
an addiction, or the person is not convicted only on account of the finding of a lack criminal 
responsibility or the lack of criminal responsibility cannot be ruled out on the evidence, the 
court is, as a rule, to order placement in an addiction treatment facility if there is a danger 
that said person will in future commit serious unlawful acts as a consequence of this 
proclivity. Such order is only to be made if there is a sufficiently reasonable prospect that the 
person can be cured within the period referred to in section 67d (1) sentence 1 or 3 by way 
of placement in an addiction treatment facility or that a relapse into addictive behaviour and 
the commission of serious unlawful acts caused by that proclivity can be prevented for a 
substantial period of time. 

Section 65 
(repealed) 

Section 66 
Placement in preventive detention 

(1) The court orders preventive detention in addition to a sentence of imprisonment where 



Service provided by the Federal Ministry of Justice and Consumer Protection 
and the Federal Office of Justice ‒ www.gesetze-im-internet.de 

Page 23 of 166 

1.  a person has been sentenced for an intentional offence to imprisonment for a 
term of at least two years and 

a) the offence was directed against life, physical integrity, personal liberty or 
sexual self-determination, 

b)  the offence falls under Chapter 1, 7, 20 or 28 of the Special Part or under the 
Code of Crimes against International Law (Völkerstrafgesetzbuch) or the 
Narcotics Act (Betäubungsmittelgesetz) and the maximum possible sentence is 
imprisonment for a term of at least 10 years or 

c) the conditions of section 145a are met insofar as an order was made for the 
supervision of conduct on the basis of an offence under letter (a) or (b), or if the 
conditions of section 323a are met insofar as the offence committed in a state of 
intoxication was one of those referred to in letter (a) or (b), 

2.  the offender has twice been sentenced to imprisonment for a term of at least 
one year in each case for offences under no. 1 which were committed prior to the present 
offence, 

3.  the offender has served at least a two-year sentence of imprisonment or was 
under a measure of reform and prevention involving deprivation of liberty for at least one 
of these offences prior to the present offence and 

4.  an overall evaluation of the offender and the offences committed leads to the 
conclusion that, on account of the propensity to commit serious crimes, in particular of a 
type which results in severe emotional trauma or physical injury to the victim, the offender 
poses a danger to the general public at the time of the conviction. 

Section 12 (3) applies accordingly in respect of the classification of an offence under 
sentence 1 no. 1 (b) and section 68 (1) sentence 4 for the termination of the supervision of 
conduct referred to in sentence 1 no. 1 (c). 
(2) If a person has committed three offences of the type referred to in subsection (1) 
sentence 1 no. 1, for each of which a penalty of imprisonment for a term of at least one year 
was incurred and a sentence of imprisonment for a term of at least three years for one or 
more of these offences was imposed, the court may, under the conditions of subsection (1) 
sentence 1 no. 4, order preventive detention in addition to the sentence of imprisonment 
even if there was no prior deprivation of liberty (subsection (1) sentence 1 nos. 2 and 3). 
(3) If a person is sentenced to imprisonment for a term of at least two years for a serious 
criminal offence which fulfils the conditions of subsection (1) sentence 1 no. 1 (a) or (b), or 
for an offence under section 89a (1) to (3), section 89c (1) to (3), section 129a (5) sentence 1 
alternative 1, also in conjunction with section 129b (1), sections 174 to 174c, section 176, 
section 177 (2) no. 1, (3) and (6), sections 180, 182 and 224 and section 225 (1) or (2), or for 
an intentional offence under section 323a, insofar as the offence committed in a state of 
intoxication is one of the aforementioned unlawful acts, then the court may order preventive 
detention in addition to the sentence if the offender was already sentenced to imprisonment 
for a term of at least three years for one or more such offences committed prior to the new 
offence and if the conditions of subsection (1) sentence 1 nos. 3 and 4 are met. If a person 
has committed two of the offences referred to in sentence 1 for each of which they have 
incurred a penalty of imprisonment for a term of at least two years, and if they are sentenced 
to imprisonment for a term of at least three years for one or more such offences, then the 
court may, under the conditions of subsection (1) sentence 1 no. 4, order preventive 
detention in addition to the sentence even in the absence of a prior conviction or deprivation 
of liberty (subsection (1) sentence 1 nos. 2 and 3). Subsections (1) and (2) remain 
unaffected. 
(4) Within the meaning of subsection (1) sentence 1 no. 2, an aggregate sentence is deemed 
to be a single sentence. If time spent in remand detention or other deprivation of liberty is 
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credited against a sentence of imprisonment, it is deemed to be time served for the purposes 
of subsection (1) sentence 1 no. 3. A previous offence is not considered if more than five 
years have elapsed between its commission and the subsequent offence; in the case of 
offences against sexual self-determination, this period is 15 years. Any period during which 
the offender was detained in an institution by official order is not included is not taken into 
account. An offence adjudicated outside the territorial scope of this statute is deemed to be 
equivalent to an offence adjudicated within the territorial scope of this statute if it would 
represent an offence of the type referred to in subsection (1) sentence 1 no. 1, under 
German criminal law or, in the cases under subsection (3), it would be a criminal offence of 
the type referred to in subsection (3) sentence 1. 

Section 66a 
Preventive detention reserved 

(1) The court may reserve preventive detention if 

1.  a person is convicted of one of the offences under section 66 (3) sentence 1, 

2.  the remaining conditions of section 66 (3) are met, unless that provision makes 
reference to section 66 (1) sentence 1 no. 4 and 

3.  it is not possible to determine with sufficient certainty but it is probable that the 
conditions of section 66 (1) sentence 1 no. 4 are met. 

(2) The court may also reserve preventive detention if 

1.  a person is sentenced to imprisonment for a term of at least five years for one 
or more serious criminal offences directed against life, physical integrity, personal liberty, 
sexual self-determination, under Chapter 28 or under sections 250 and 251, also in 
conjunction with section 252 or 255, 

2. the conditions of section 66b are not met and 

3.  it is possible to determine with sufficient certainty or it is at least probable that 
the conditions of section 66 (1) sentence 1 no. 4 are met. 

(3) The court of first instance may take a decision in regard to preventive detention reserved 
in accordance with subsections (1) or (2) no later than the date on which the prisoner will 
have served the sentence imposed in full; this also applies where enforcement of the 
remainder of the sentence was suspended on probation and the remainder of the sentence 
is being enforced. The court makes the order if an overall evaluation of the convicted person, 
the offence or offences committed and also the convicted person’s development up until the 
date of the decision indicate that there is less likelihood of any further serious offences being 
committed by that person resulting in severe emotional trauma or physical injury to the 
victims. 

Section 66b 
Subsequent order of preventive detention 

If placement in a psychiatric hospital has been declared disposed of in accordance with 
section 67d (6) on account of the condition leading to a lack of criminal responsibility or 
diminished responsibility on which the order was based not existing at the time of that 
declaration, the court may subsequently order preventive detention where 

1.  placement in a psychiatric hospital in accordance with section 63 was ordered 
based on more than one of the offences set forth in section 66 (3) sentence 1 or if the 
person had either previously been sentenced to imprisonment for a term of at least three 
years or was placed in a psychiatric hospital on account of having committed one or more 
such offences prior to the offence leading to placement in a psychiatric hospital in 
accordance with section 63 and 
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2.  an overall evaluation of the person concerned, the offences committed and that 
person’s development up until the date of the decision indicate that it is highly likely that 
said person will commit serious crimes resulting in severe emotional trauma or physical 
injury to the victims. 

This also applies where, following a period of placement pursuant to section 63, a sentence 
of imprisonment imposed at the same time is to be enforced in full or in part. 

Section 66c 
Organisation of preventive detention and preceding imprisonment 

(1) Preventive detention is carried out in institutions which 

1. offer a level of support to the detainee, based on a comprehensive treatment 
examination and of a regularly updated detention plan, 

a) which is individualised and intensive and suitable for incentivising and 
fostering the detainee’s cooperation, in particular psychiatric, psychotherapeutic 
or socio-therapeutic treatment which is tailored to the detainee’s needs, insofar 
as standardised offers do not appear promising and 

b)  whose aim is to minimise the detainee’s dangerousness to the public to a 
degree that the measure may be suspended on probation or declared disposed 
of as soon as possible, 

2. guarantee that the placement 

a)  burdens the detainee as little as possible, matches the requirements of 
support under no. 1 and, security interests notwithstanding, is adapted to general 
conditions of life and 

b)  is carried out in special buildings or wings which are separate from the 
prison regime, unless the treatment under no. 1 exceptionally requires otherwise 
and 

3. in order to achieve the goal referred to in no. 1 (b),  

a)  offer measures for an open detention regime and preparations for the 
detainee’s release, unless compelling objections exist, in particular specific 
factors indicating a danger that the detainee might abscond or use the measures 
to commit serious offences and 

b)  provide follow-up support, in close cooperation with state or private 
providers, once the detainee is at liberty. 

(2) If the court has, in its judgment, ordered preventive detention (section 66), either 
reserved (section 66a (3)) or subsequently (section 66b), or has reserved such an order for 
preventive detention (section 66a (1) and (2)), the offender must, during the term of 
imprisonment imposed, be offered support within the meaning of subsection (1) no. 1, in 
particular socio-therapeutic treatment, with the aim of making enforcement of the placement 
(section 67c (1) sentence 1 no. 1) or its order (section 66a (3)) unnecessary wherever 
possible. 

Section 67 
Sequence of enforcement 

(1) If placement in an institution in accordance with section 63 and section 64 is ordered in 
addition to a sentence of imprisonment, the measure is enforced before the sentence of 
imprisonment. 
(2) However, the court is to order that all or part of the sentence be enforced before the 
measure if the purpose of the measure will thereby be more readily achieved. When making 
the order for placement in an addiction treatment facility in addition to imprisonment for a 
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term of at least three years, the court is, as a rule, to order that a part of the sentence be 
enforced before the measure. That part of the sentence is to be calculated in a manner 
which enables a decision under subsection (5) sentence 1 to be made after the part of the 
sentence and the measure have been enforced. The court is, as a rule, to further determine 
that the sentence is to be enforced before the measure if the convicted person is required to 
leave the country and may be deported from the Federal Republic of Germany and if there is 
reason to believe that the convicted person’s residence within the territorial scope of this 
statute will be terminated whilst serving the sentence or immediately after the sentence has 
been served. 
(3) The court may subsequently make, modify or set aside an order under subsection (2) 
sentence 1 or 2 if that is deemed appropriate based on the convicted person’s 
circumstances. The court may also subsequently make the order under subsection (2) 
sentence 4. If it has made an order in accordance with subsection (2) sentence 4, it then 
revokes such order if there is reason to believe that the convicted person’s residence within 
the territorial scope of this statute will no longer be terminated whilst serving the sentence or 
immediately after the sentence has been served. 
(4) If the measure is enforced in full or in part before the sentence, the period of enforcement 
is credited against the sentence up to a maximum of two thirds of the penalty. 
(5) If the measure is enforced before the sentence or a remainder of the sentence, the court 
may suspend enforcement of the remainder of the sentence under the conditions of section 
57 (1) sentences 1 and 2 if half of the sentence has been served. If the remainder of the 
sentence is not suspended, enforcement of the measure continues; the court may, however, 
order that the sentence be served if this is deemed appropriate based on the convicted 
person’s circumstances. 
(6) The court orders that any crediting in accordance with subsection (4) is also to be made in 
regard to a sentence arising from a separate criminal conviction if its enforcement would 
mean undue hardship for the convicted person. In particular, consideration is to be given, 
when taking this decision, to the relationship between the length of the previous deprivation of 
liberty and the length of the newly imposed sentence, the therapeutic success achieved thus 
far and the concrete danger the person poses, as well as that person’s conduct during 
enforcement. A measure is, as a rule, not credited against a sentence of the separate criminal 
conviction where the underlying offence has been committed after the measure was ordered. 
Subsection (5) sentence 2 applies accordingly. 

Section 67a 
Transfer to another measure 

(1) If placement in a psychiatric hospital or in an addiction treatment facility has been 
ordered, the court may subsequently transfer the detained person to the other of those two 
measures if this would improve the chances of that person’s successful social rehabilitation. 
(2) Under the conditions of subsection (1), the court may also subsequently transfer a person 
subject to preventive detention to one of the measures referred to in subsection (1). 
Subsequent transfer may be ordered where the conditions of subsection (1) are met and the 
transfer is indicated for the purposes of carrying out medical or addiction treatment, including 
for those persons who are still serving a sentence of imprisonment and whose preventive 
detention has been ordered or reserved. 
(3) The court may modify or set aside a decision taken in accordance with subsections (1) 
and (2) if it subsequently transpires that this would improve the chances of the detained 
person’s successful social rehabilitation. Further, the court may set aside a decision made in 
accordance with subsection (2) if it subsequently transpires that enforcing the measures 
referred to in subsection (1) will not lead to the desired result. 
(4) The length of the terms of placement and the periods of review are determined in 
accordance with the provisions which apply to an order made in a judgment. In the case 
under subsection (2) sentence 2, up until enforcement of the measure commences the court 
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is required to carry out a review at regular intervals of no more than one year as to whether 
the conditions for a decision under subsection (3) sentence 2 are met. 

Section 67b 
Simultaneous suspension of measure 

(1) If the court orders placement in a psychiatric hospital or in an addiction treatment facility, 
it simultaneously suspends the measure on probation if special circumstances justify the 
expectation that the purpose of the measure can also be achieved in this manner. 
Suspension is not to be ordered if the person still has to serve a sentence of imprisonment 
which was imposed at the same time as the measure and which has not been suspended on 
probation. 
(2) The order for suspension automatically leads to the supervision of conduct. 

Section 67c 
Deferred start of placement 

(1) If a sentence of imprisonment is served prior to a period of placement which has been 
ordered for the same offence or offences and the review required before the end of the term 
of imprisonment shows that 

1.  the purpose of the placement no longer requires its enforcement or 

2.  placement in preventive detention would be disproportionate because the 
offender was not, in an overall evaluation of the course of the sentence of imprisonment 
served, offered sufficient support within the meaning of section 66c (2) in conjunction with 
section 66c (1) no. 1, 

then the court suspends the measure on probation; the order for suspension automatically 
leads to the supervision of conduct. The review under sentence 1 no. 1 is not required if the 
preventive detention was ordered by the court of first instance less than one year before the 
end of the term of imprisonment. 
(2) If enforcement of placement has not yet commenced within three years after its order 
becomes final and if a case under subsection (1) or section 67b does not exist, then the 
measure may only be enforced if the court so orders. Any period during which the offender 
was detained in an institution by official order is not taken into account. The court orders 
enforcement if the purpose of the placement still so requires. If the purpose of the placement 
has not been achieved yet special circumstances justify the expectation that it may be 
achieved by suspending enforcement, the court suspends the measure on probation; the 
order for suspension automatically leads to the supervision of conduct. If the purpose of the 
measure has been achieved, the court declares it disposed of. 

Section 67d 
Period of placement 

(1) The period of placement in an addiction treatment facility may not exceed two years. This 
term runs from the start of the measure. Where a measure involving deprivation of liberty is 
enforced before a sentence of imprisonment imposed at the same time, the maximum period 
is extended by the length of the term of imprisonment to the extent that the time spent in the 
measure is credited against the sentence. 
(2) If no maximum period is provided for or the period has not yet expired, the court 
suspends the remainder of the measure on probation if it is to be expected that the person 
subject to the measure will no longer commit any serious unlawful acts if released. The same 
applies if, after enforcement of preventive detention has begun, the court finds that its further 
enforcement would be disproportionate because the preventive detainee was not offered 
sufficient support within the meaning of section 66c (1) no. 1 before a period set by the court 
not exceeding six months has elapsed; if sufficient support was not offered, the court is to 
set such a period when reviewing the suspension of enforcement, indicating the measures to 
be offered. Suspension under sentence 1 or 2 automatically leads to the supervision of 
conduct. 
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(3) Where 10 years of preventive detention have been served, the court declares the 
measure disposed of if there is no danger that the preventive detainee will commit further 
serious crimes resulting in severe emotional trauma or physical injury to the victims. The 
order for release automatically leads to the supervision of conduct. 
(4) Once the maximum period has expired, the detainee is released. The measure is thus 
disposed of. Release from detention automatically leads to the supervision of conduct. 
(5) The court declares the placement in an addiction treatment facility disposed of where the 
conditions of section 64 sentence 2 are no longer met. Release from an addiction treatment 
facility automatically leads to the supervision of conduct. 
(6) If, after enforcement of placement in a psychiatric hospital has begun, the court finds that 
the conditions for the measure no longer exist or that continued enforcement of the measure 
would be disproportionate, the court declares it disposed of. Once the measure has lasted 
six years, its continuation is generally no longer proportionate, unless there is a danger that 
the detainee will, as a result of his or her condition, commit serious unlawful acts causing 
severe emotional trauma or physical injury to the victims or exposing the victims to the 
danger of severe physical injury or emotional trauma. After 10 years of detention, subsection 
(3) sentence 1 applies accordingly. Release from the measure automatically leads to the 
supervision of conduct. The court waives supervision of conduct if it is to be expected that 
the person will no longer commit any further offences even without the measure. 

Section 67e 
Review 

(1) The court may at any time review whether further enforcement of the measure involving 
deprivation of liberty is to be suspended on probation or the measure is to be declared 
disposed of. It is required to perform the review within specified periods. 
(2) The specified periods are  
six months in the case of placement in an addiction treatment facility,  
one year in the case of placement in a psychiatric hospital, 
one year in the case of preventive detention, nine months after 10 years of preventive 
detention. 
(3) The court may reduce these periods. It may also set dates within the statutory limits for 
review before the expiry of which an application for review is inadmissible. 
(4) The periods run from the commencement of the detention. If the court denies suspension 
or disposal, the period commences anew with that decision. 

Section 67f 
Multiple orders 

If the court orders placement in an addiction treatment facility, any previous such order is 
deemed to be disposed of. 

Section 67g 
Revocation of suspended measures 

(1) The court revokes the suspension of a measure involving deprivation of liberty if the 
convicted person 

1. commits an unlawful act during the period of supervision of conduct, 

2. grossly or persistently breaches directions as referred to in section 68b or 

3. persistently evades the supervision and guidance of the probation officer or of 
the supervisory authority, 

and as a result the purpose of the measure requires the convicted person’s detention. 
Sentence 1 no. 1 applies accordingly if the reason for revocation arose in the period between 
the decision on suspension and the start of supervision of conduct (section 68c (4)). 
(2) The court even revokes the suspension of a measure involving deprivation of liberty in 
accordance with sections 63 and 64 if evidence arises during the period of the supervision of 
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conduct that the convicted person is expected to commit unlawful acts as a result of his or 
her condition and the purpose of the measure therefore requires the convicted person’s 
detention. 
(3) The court further revokes the suspension if circumstances which have come to its 
attention during the period of the supervision of conduct and which would have led to the 
suspension being denied show that the purpose of the measure requires the convicted 
person’s detention. 
(4) The period of placement before and after the revocation may not, in its totality, exceed 
the maximum statutory period for the measure. 
(5) If the court does not revoke suspension of the placement, it is deemed disposed of upon 
conclusion of the period of supervision of conduct. 
(6) Payments which the convicted person has made in the fulfilment of directions are not to 
be reimbursed. 

Section 67h 
Limited order for measure to take effect; crisis intervention 

(1) During the period of supervision of conduct the court may order that the suspended 
placement under section 63 or 64 take effect for a duration not exceeding three months if 
there has been an acute deterioration in the released person’s condition or a relapse into 
addictive behaviour and the measure is necessary in order to avoid a revocation under 
section 67g. Under the conditions of sentence 1, it may order the renewal of the measure or 
extend its duration; the maximum duration of the measure may not exceed a total of six 
months. Section 67g (4) applies accordingly. 
(2) The court sets aside the measure before the expiry of the period set under subsection (1) 
if its purpose has been achieved. 

Supervision of conduct 

Section 68 
Preconditions 

(1) If a person has incurred a determinate sentence of imprisonment of at least six months 
for an offence for which the law specifically provides for the supervision of conduct, the court 
may order supervision of conduct in addition to the penalty if there is a danger that the 
person will commit further offences. 
(2) The statutory provisions providing for supervision of conduct (section 67b, section 67c, 
section 67d (2) to (6) and section 68f) remain unaffected. 

Section 68a 
Supervisory authority, probation service, forensic outpatient service 

(1) The convicted person is assigned to a supervisory authority; the court appoints a 
probation officer to support the convicted person for the period of the supervision of conduct. 
(2) The probation officer and the supervisory authority act together to offer the convicted 
person assistance and support. 
(3) The supervisory authority, in consultation with the court and with the support of the 
probation officer, supervises the convicted person’s conduct and compliance with directions 
issued. 
(4) Where there is any disagreement between the supervisory authority and the probation 
officer as to questions which affect the assistance and support given to the convicted person, 
it is for the court to resolve the matter. 
(5) The court may issue instructions to the supervisory authority and the probation officer in 
regard to their functions. 
(6) Before filing a request to prosecute under section 145a sentence 2, the supervisory 
authority is to hear the probation officer; subsection (4) does not apply. 
(7) Where a direction as referred to in section 68b (2) sentences 2 and 3 has been issued, 
the forensic outpatient service is to work together with the parties referred to in subsection 
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(2). In all other cases, subsections (3) and (6) concerning the probation officer’s status also 
apply to the forensic outpatient service. 
(8) The parties referred to in subsection (1) and the staff of the forensic outpatient service 
referred to in section 203 (1) nos. 1, 2 and 6 are to disclose third-party secrets to each other 
which have come to their attention in the course of their activities within the relationship 
indicated in section 203 or otherwise to the extent that this is necessary to support the 
convicted person in avoiding the commission of further offences. Moreover, the staff of the 
forensic outpatient service referred to in section 203 (1) nos. 1, 2 and 6 are required to 
disclose such secrets to the supervisory authority and the court if, in their opinion, 

1. this is necessary for the purpose of monitoring whether the convicted person is 
complying with a direction as referred to in section 68b (1) sentence 1 no. 11 to report in 
person at certain intervals or is participating, within the remit of a direction as referred to 
in section 68b (2) sentences 2 and 3, in treatment, 

2. the convicted person’s conduct or condition are deemed to necessitate the 
measures under section 67g, section 67h or section 68c (2) or (3) or 

3. if this is necessary to avert a serious and present danger to the life, physical 
integrity, personal liberty or sexual self-determination of third parties. 

In the cases under sentence 1 and sentence 2 nos. 2 and 3, facts within the meaning of 
section 203 (1) which were disclosed by staff of the forensic outpatient service may only be 
used for the purposes mentioned therein. 

Section 68b 
Directions 

(1) The court may, for the duration of the supervision of conduct or for a shorter period, direct 
convicted persons 

1. not to leave their domicile or habitual residence or a specified area without the 
permission of the supervisory authority, 

2. not to frequent specific places which may offer them the opportunity or incentive 
to commit further offences, 

3. not to make contact or associate with the injured person or with specific persons 
or persons from a specific group who may offer them the opportunity or incentive to 
commit further offences, nor to employ, train or accommodate them, 

4. not to engage in specific activities which may in certain circumstances be 
misused for criminal purposes, 

5. not to possess, carry or entrust to another for safekeeping particular objects 
which may offer them the opportunity or incentive to commit further offences, 

6. not to possess or drive motor vehicles or particular types of motor vehicles or 
other vehicles which may in certain circumstances be misused for criminal purposes, 

7. to report at specific times to the supervisory authority, to a specific authority or 
to the probation officer, 

8. to report promptly each change of address or employment to the supervisory 
authority, 

9. to report, in the case of unemployment, to the Federal Employment Agency or 
to another authorised employment agency, 
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10. not to consume alcoholic drinks or other intoxicating substances if, based on 
specific facts, there is reason to believe that their consumption will contribute to the 
commission of further offences, and to undergo alcohol and drug tests of a non-invasive 
nature, 

11. to present themselves at specific times or at specific intervals to a physician, a 
psychotherapist or the forensic outpatient service or 

12.  to carry the technical means for the electronic monitoring of their whereabouts 
in working order with them at all times and not to tamper with them. 

The court is required to precisely specify the prohibited or required conduct in its direction. 
Notwithstanding sentence 5, a direction under sentence 1 no. 12 is only admissible if  

1.  the supervision of conduct was triggered by having served in full a sentence of 
imprisonment or an aggregate sentence of imprisonment of at least three years or on the 
basis of a measure which was declared disposed of, 

2.  the sentence or aggregate sentence of imprisonment or the measure involving 
deprivation of liberty was ordered for one or more offences referred to in section 66 (3) 
sentence 1,  

3.  there is a danger that the convicted person may commit further offences under 
section 66 (3) sentence 1 and 

4.  the direction appears necessary to prevent the convicted person from 
committing further offences of the type referred to in section 66 (3) sentence 1 by means 
of the possibility of using data in accordance with section 463a (4) sentence 2 of the 
Code of Criminal Procedure, in particular for the purposes of monitoring compliance with 
directions issued in accordance with sentence 1 no. 1 or 2. 

The conditions of sentence 3 no. 1 in conjunction with no. 2 are met irrespective of whether 
the supervision of conduct under section 68e (1) sentence 1 referred to therein has ended. In 
derogation from sentence 3 no. 1, a sentence of imprisonment or aggregate sentence of 
imprisonment of two years suffices if these were imposed for one or more offences falling 
under Chapter 1 or 7 of the Special Part; the offences referred to in sentence 3 nos. 2 to 4 
include the offence under section 129a (5) sentence 2, also in conjunction with section 129b 
(1). 
(2) The court may, for the duration of the supervision of conduct or for a shorter period, issue 
directions to the convicted person, in particular in relation to education and training, 
employment, leisure time, getting his or her financial affairs in order or meeting maintenance 
obligations. The court may, in particular, direct the convicted person to receive psychiatric, 
psychotherapeutic or socio-therapeutic care and treatment (therapy direction). The care or 
treatment may be provided by a forensic outpatient service. Section 56c (3) applies 
accordingly, including to the direction in respect of invasive alcohol or drug tests. 
(3) The directions may not make unreasonable demands in respect of the convicted person’s 
lifestyle. 
(4) If, upon a period of supervision of conduct beginning, an existing supervision of conduct is 
deemed ended under the terms of section 68e (1) sentence 1 no. 3, the court order must 
include the directions issued in the context of the previous supervision of conduct. 
(5) To the extent that the support given to a convicted person in the cases under subsection 
(1) no. 11 or treatment in accordance with subsection (2) is not provided by a forensic 
outpatient service, section 68a (8) applies accordingly. 

Section 68c 
Period of supervision of conduct 

(1) The period of supervision of conduct is no less than two years and no more than five 
years. The court may reduce the maximum period. 
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(2) The court may make an order for the supervision of conduct for an indeterminate period 
exceeding the maximum period under subsection (1) sentence 1 if the convicted person 

1. does not consent to a direction under section 56c (3) no. 1 or 

2. does not comply with a direction to undergo medical or addiction treatment or a 
therapy direction, 

and if there is reason to believe that there is a danger to the general public on account of 
that person committing further serious crimes. If, in the cases under sentence 1 no. 1, the 
convicted person subsequently consents, the court determines the further period of the 
supervision of conduct. Otherwise, section 68e (3) applies. 
(3) The court may extend the supervision of conduct for an indeterminate period exceeding 
the maximum in subsection (1) sentence 1 if 

1. there is reason to believe, in the case of a suspended order for placement in a 
psychiatric hospital under section 67d (2), that the convicted person is otherwise about to 
lapse into a condition as indicated in section 20 or 21 which will result in a danger to the 
general public on account of that person committing further serious unlawful acts or 

2. there is reason to believe, on account of non-compliance with directions under 
section 68b (1) or (2) or other specific circumstances, that there is a danger to the general 
public on account of that person committing further serious crimes and 

a)  the convicted person has been sentenced to a single or aggregate sentence 
of imprisonment of at least two years or has been placed in a psychiatric hospital 
or in an addiction treatment facility for offences under section 181b or 

b)  supervision of conduct under the conditions of section 68b (1) sentence 3 no. 
1 was triggered and the single or aggregate sentence of imprisonment or the 
placement was imposed or ordered for one or more serious criminal offences 
against life, physical integrity, personal liberty or under sections 250 and 251, also 
in conjunction with section 252 or 255. 

Section 68b (1) sentence 4 applies accordingly to the termination of supervision of conduct. 
(4) In the cases under section 68b (1), supervision of conduct commences once the order 
becomes final, in the cases under section 67b (2), section 67c (1) sentence 1 and (2) 
sentence 4 and under section 67d (2) sentence 3, it commences when the order for 
suspension becomes final or at a later date to be specified by the court. Any time during 
which the person was at large, was in hiding or was detained in an institution by official order 
is not credited against its duration. 

Section 68d 
Subsequent decisions; review period 

(1) The court may subsequently make, modify or set aside decisions pursuant to section 68a 
(1) and (5), section 68b, section 68c (1) sentence 2 and (2) and (3). 
(2) In the case of a direction as defined in section 68b (1) sentence 1 no. 12, the court is 
required to review, before two years have elapsed, whether it is to be set aside. Section 67e 
(3) and (4) applies accordingly. 

Section 68e 
Termination or stay of supervision 

(1) Unless the order for supervision of conduct is indeterminate or in the case of a 
suspension of a measure involving deprivation of liberty (sections 67b (2), section 67c (1) 
sentence 1 and (2) sentence 4, section 67d (2) sentence 3), the supervision of conduct ends 

1. upon commencement of enforcement of a measure involving deprivation of 
liberty, 
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2. upon commencement of enforcement of a sentence of imprisonment in addition 
to which a measure involving deprivation of liberty has been ordered, 

3. upon commencement of a new order for supervision of conduct. 

In all other cases, the supervision of conduct is stayed for the period in which a person is 
serving a sentence of imprisonment or a measure involving deprivation of liberty. The court 
sets aside any supervision of conduct which is triggered by the suspension of a measure 
involving deprivation of liberty if it is no longer necessary in the light of the existence of one 
of the circumstances indicated in sentence 1 nos. 1 to 3. If a new order for supervision of 
conduct is made in addition to an existing indeterminate order for supervision of conduct or 
in the case of the suspension of a measure involving deprivation of liberty, the court is to 
order that the new measure be dropped if it is not necessary in view of the existing one. 
(2) The court terminates the supervision of conduct if it is to be expected that the convicted 
person will no longer commit further offences without the measure. The termination may not 
be ordered before the expiry of the statutory minimum period. The court may set periods not 
exceeding six months before the expiry of which an application for the termination of 
supervision of conduct is inadmissible. 
(3) In the case of indeterminate supervision of conduct, the court is required, 

1. in the cases under section 68c (2) sentence 1, no later than after the expiry of 
the maximum period under section 68c (1) sentence 1, 

2. in the cases under section 68c (3), before the expiry of two years, 

to review whether a decision under subsection (2) sentence 1 is necessary. If the court 
refuses to set aside the supervision of conduct, it is required to once more review the setting 
aside of the supervision of conduct before the expiry of a further two years. 

Section 68f 
Supervision of conduct after serving full sentence 

(1) If a single or aggregate sentence of imprisonment of at least two years has been imposed 
for intentional offences or at least one year for one of the offences under section 181b has 
been fully served, supervision of conduct commences upon the convicted person’s release 
from prison. This does not apply where a measure of reform and prevention involving 
deprivation of liberty is to be enforced immediately after the sentence has been served. 
(2) The court may waive the supervision of conduct if it is to be expected that the convicted 
person will no longer commit further offences without the measure. 

Section 68g 
Supervision of conduct and suspension on probation 

(1) If an order has been made for the suspension of a sentence or the suspension of the 
remainder of a sentence, or disqualification from exercising a profession has been 
suspended on probation and if the convicted person is at the same time under supervision of 
conduct for the same or another offence, then only sections 68a and 68b apply in relation to 
the supervision of conduct and the issuing of directions. Supervision of conduct does not end 
before the expiry of any probation period. 
(2) If an order has been made for suspension on probation and for the supervision of 
conduct on the basis of the same offence, the court may, however, determine that the 
supervision of conduct be stayed until the end of any probation period. In this case, the 
probation period is not credited against the period of supervision of conduct. 
(3) If, after the end of the probation period, the sentence or the remainder thereof is remitted 
or the disqualification from exercising a profession is declared disposed of, then the order 
made for the supervision of conduct on the basis of the same offence also ends. This does 
not apply if the supervision of conduct is indeterminate (section 68c (2) sentence 1 or (3)). 

Disqualification from driving 
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Section 69 
Disqualification from driving 

(1) Whoever has been convicted of an unlawful act which they committed in connection with 
the driving of a motor vehicle or in breach of the duties of the driver of a motor vehicle, or 
whoever has not been convicted merely because their lack of criminal responsibility has 
been proved or cannot be ruled out, is disqualified from driving by the court if the act shows 
that they are unfit to drive a motor vehicle. A further examination pursuant to section 62 is 
not required. 
(2) If, in the cases under subsection (1), the unlawful act is a less serious criminal offence of 

1. endangering road traffic (section 315c), 

1a.  illegal motor racing (section 315d), 

2. driving under the influence of drink or drugs (section 316), 

3. leaving the scene of an accident without cause (section 142) although the 
offender knows or culpably does not know that a person was killed, seriously injured or 
significant damage to the property of another was caused in the accident or 

4. intoxication (section 323a) if the offence relates to one of the offences referred 
to in nos. 1 to 3, 

then the offender is typically to be deemed unfit to drive motor vehicles. 
(3) The offender’s driving licence lapses upon the judgment becoming final. A driving licence 
issued by a German authority is confiscated in the judgment. 

Section 69a 
Period of disqualification 

(1) If the court disqualifies a driving licence, it simultaneously determines that the driving 
licence is not to be reinstated for a period of between six months and five years (period of 
disqualification). The court may order that the period of disqualification be permanent if it is 
to be expected that the statutory maximum period will not suffice to avert the danger which 
the offender poses. If the offender has no driving licence, only a period of disqualification is 
ordered. 
(2) The court may exclude particular types of motor vehicles from the period of 
disqualification if special circumstances justify the assumption that the purpose of the 
measure will not be jeopardised thereby. 
(3) The minimum period of disqualification is one year if a period of disqualification was 
already ordered against the offender in the three years prior to the offence. 
(4) If the offender’s driving licence was provisionally disqualified on account of the offence 
(section 111a of the Code of Criminal Procedure), the length of the provisional 
disqualification is deducted from the minimum period of the disqualification. In no case, 
however, may the period of disqualification be less than three months. 
(5) The period of disqualification commences upon the judgment becoming final. The time of 
a provisional disqualification ordered on account of the offence is credited against the period 
of the disqualification to the extent it has run following the date of pronouncement of the 
judgment in those proceedings in which the findings of fact on which the measure was based 
were last examined. 
(6) For the purposes of subsections (4) and (5), the confiscation, securing or seizure of a 
driving licence (section 94 of the Code of Criminal Procedure) is equivalent to provisional 
disqualification from driving. 
(7) If there is reason to believe that the offender is no longer unfit to drive motor vehicles, the 
court may prematurely terminate the period of disqualification. This termination may not be 
ordered unless the disqualification has been in effect for three months, or one year in the 
cases under subsection (3); subsection (5) sentence 2 and subsection (6) apply accordingly. 
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Section 69b 
Effect of disqualification of foreign licence 

(1) If the offender is permitted to drive motor vehicles in Germany on the basis of a licence 
granted abroad without a driving licence having been issued by a German authority, the 
disqualification order has the effect of a loss of the right to make use of the licence in 
Germany. The right to drive motor vehicles in Germany lapses upon the decision becoming 
final. For the duration of the period of disqualification neither a German licence may be 
issued nor the right to make use of the foreign licence be reinstated. 
(2) If the foreign driving licence was issued by an authority of a Member State of the 
European Union or another Contracting Party to the Agreement on the European Economic 
Area and the holder is ordinarily resident in Germany, the driving licence is confiscated in the 
judgment and sent back to the issuing authority. In all other cases, the loss of the right to 
drive and the period of disqualification is endorsed on the foreign driving licence. 

Disqualification from exercising profession 

Section 70 
Order for disqualification from exercising profession 

(1) Persons who have been convicted of an unlawful act which they committed in abuse of 
their profession or trade or in gross breach of the attendant duties, or who have not been 
convicted merely because their lack of criminal responsibility was proved or cannot be ruled 
out, may be issued with an order disqualifying them from exercising that profession, branch 
of profession, trade or branch of trade for a period of between one year and five years if an 
overall evaluation of the offender and the offence shows that by further exercising the 
profession, branch of profession, trade or branch of trade there is a danger that they will 
commit serious unlawful acts of the type indicated. The disqualification order may be made 
in perpetuity if there is reason to believe that the statutory maximum period will not suffice to 
avert the danger posed by the offender. 
(2) Where the offender has been provisionally disqualified from exercising a profession, 
branch of profession, trade or branch of trade (section 132a of the Code of Criminal 
Procedure), the length of the provisional disqualification is deducted from the minimum 
period of the disqualification. In no case, however, may the period of disqualification be less 
than three months. 
(3) For the duration of the disqualification, offenders may neither exercise the profession, 
branch of profession, trade or branch of trade on behalf of another nor have a person who is 
subject to their instructions engage in it on their behalf. 
(4) The disqualification commences upon the judgment becoming final. Any period of 
disqualification from exercising a profession imposed on account of the act is credited against 
the disqualification period to the extent it has run following the date of pronouncement of the 
judgment in those proceedings in which the findings of fact on which the measure was based 
were last examined. Any period during which the offender was detained in an institution by 
official order is not taken into account. 

Section 70a 
Suspension of disqualification from exercising profession 

(1) If, after a disqualification order has been made, there is reason to believe that there is no 
longer a danger that the offender will commit serious unlawful acts of the type indicated in 
section 70 (1), the court may suspend the order for a probation period. 
(2) The order may not be made before the expiry of one year. Any time of a provisional 
disqualification is credited against the period of disqualification referred to in section 70 (4) 
sentence 2. Any period during which the offender was detained in an institution by official 
order is not taken into account. 
(3) If the disqualification order is suspended, section 56a and sections 56c to 56e apply 
accordingly. The probation period is extended by any time during which a sentence of 
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imprisonment or a measure involving deprivation of liberty imposed on or ordered against the 
convicted person on account of the offence was served. 

Section 70b 
Revocation of suspension and disposal of disqualification from exercising profession 
(1) The court revokes the suspension of disqualification from exercising a profession in the 
case of convicted persons who 

1. commit an unlawful act in the abuse of their profession or trade or in gross 
breach of the attendant duties during the probation period, 

2. grossly or persistently fail to comply with a direction or 

3. persistently evade the supervision and guidance of their probation officer,  

and there is reason to believe that the purpose of the disqualification requires its 
enforcement. 
(2) The court also revokes the suspension if evidence which has come to its attention during 
the probation period and which would have led to the suspension being denied shows that 
the purpose of the measure requires the continued enforcement of the disqualification. 
(3) Any period of suspension of the disqualification from exercising a profession is not 
credited against the period of disqualification. 
(4) Payments which a convicted person has made in the fulfilment of directions or 
assurances are not to be reimbursed. 
(5) After the probation period has expired, the court declares the disqualification disposed of. 

Common provisions 

Section 71 
Independent orders 

(1) The court may make an independent order for placement in a psychiatric hospital or in an 
addiction treatment facility if criminal proceedings are impracticable because the offender 
lacks criminal responsibility or is unfit to stand trial. 
(2) The same applies to disqualification from driving and disqualification from exercising a 
profession. 

Section 72 
Joinder of measures 

(1) If the conditions for more than one measure are met but the intended purpose can be 
achieved through individual orders from amongst their number, only the individual measures 
are to be ordered. Priority amongst a number of suitable measures is to be given to those 
which impose the least burden on the offender. 
(2) In all other cases, measures are to be ordered concurrently, unless otherwise provided 
by law. 
(3) If several measures involving deprivation of liberty are imposed, the court determines the 
sequence of their enforcement. Before a measure has been fully enforced, the court orders 
enforcement of the next if its purpose still necessitates the placement. Section 67c (2) 
sentences 4 and 5 applies. 

Title 7 
Confiscation 

Section 73 
Confiscation of proceeds of crime from offenders and participants 

(1) If the offender or participant has obtained anything by or for an unlawful act, the court 
orders the confiscation of that which was obtained. 
(2) If the offender or participant has derived any benefits from the proceeds, the court also 
orders the confiscation of the benefits.  
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(3) The court may also order confiscation of objects which the offender or participant has 
obtained 

1.  by way of sale of the object obtained or as compensation for its destruction, 
damage or confiscation or 

2.  on the basis of a right obtained. 

Section 73a 
Extended confiscation of proceeds of crime from offenders and participants 

(1) If an unlawful act has been committed, the court orders the confiscation of objects 
belonging to the offender or participant even in those cases in which the objects were 
obtained by other unlawful acts or for such acts. 
(2) If the offender or participant participated in some other unlawful act prior to the 
confiscation having been ordered in accordance with subsection (1) and if a new decision is 
to be taken regarding the confiscation of objects belonging to the offender or participant, the 
court takes account of the order which has already been issued. 

Section 73b 
Confiscation of proceeds of crime from other persons 

(1) The order of confiscation referred to in sections 73 and 73a is made against another 
person who is not the offender or participant if 

1. that person has obtained something by committing the offence and the offender 
or participant acted on said person’s behalf, 

2. the object so obtained 

a)  was transferred to that person free of charge or without legal reason or 

b) was transferred to that person and said person recognised, or ought to have 
recognised, that the object obtained was derived from an unlawful act or 

3. the object so obtained 

a) has devolved to that person in the capacity as heir or  

b) has been transferred to that person in the capacity as a party entitled to the 
compulsory portion in an estate or as a beneficiary under a will.  

Sentence 1 nos. 2 and 3 has no application if the object obtained was previously transferred, 
for a fee and on the basis of a legal reason, to a third party who did not recognise or did not 
have reason to recognise that the object obtained was derived from an unlawful act. 
(2) If, subject to the conditions of subsection (1) sentence 1 no. 2 or 3, the other party 
obtains an object which is equivalent in value to the object obtained or benefits which have 
been derived from such object, the court orders their confiscation as well. 
(3) Subject to the conditions of subsection (1) sentence 1 no. 2 or 3, the court may also order 
the confiscation of whatever was obtained 

1. by way of sale of the object obtained or as compensation for its destruction, 
damage or confiscation or 

2. on the basis of a right obtained. 

Section 73c 
Confiscation of value of proceeds of crime 

If the confiscation of a particular object is impossible due to the nature of that which was 
obtained or for some other reason or because confiscation of a surrogate object has not 
been ordered as required by section 73 (3) or section 73b (3), the court orders the 
confiscation of a sum of money equal to the value of that which was obtained. The court also 
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makes such an order in addition to confiscating an object to the extent that its value falls 
short of the value of that which was originally obtained. 

Section 73d 
Calculation of value of obtained object; estimate 

(1) When calculating the value of an object obtained, any expenditure on the part of the 
offender, participant or the other person is to be deducted. An amount spent or used in the 
commission or preparation of the unlawful act is not deducted, however, unless it was used 
to comply with an obligation against the injured party. 
(2) The scope and value of that which was obtained and the amount which is to be deducted 
may be estimated. 

Section 73e 
Preclusion of confiscation of proceeds of crime or of equivalent sum of money 

(1) Confiscation under the terms of sections 73 to 73c is precluded inasmuch as the injured 
party’s claim to the return of the object obtained or compensation of the sum of money equal 
to the value of the object obtained to which the injured party is entitled as a consequence of 
the offence has expired. 
(2) In the cases under section 73b, also in conjunction with section 73c, confiscation is also 
precluded inasmuch as the value of the object obtained no longer forms part of the assets of 
the person affected at the time the order is issued, unless the person affected was aware or 
recklessly unaware at the time at which unjust enrichment ceased to be given of the 
circumstances which otherwise would have allowed the confiscation to be ordered against 
the offender or participant. 

Section 74 
Confiscation of products of crime, means of crime or objects of crime from offenders 

and participants 
(1) Objects arising from the commission of an intentional offence (products of crime) or used 
in its commission or preparation or designated for such commission or preparation (means of 
crime) may be confiscated. 
(2) Objects relating to an offence (objects of crime) are subject to confiscation pursuant to 
specific provisions. 
(3) The confiscation is admissible only if, at the time of the decision, the offender or 
participant owns the object or is entitled to it. This also applies to confiscation which is 
prescribed or available under a specific provision beyond subsection (1). 

Section 74a 
Confiscation of products of crime, means of crime or objects of crime from other 

persons 
Where a statute refers to this provision, objects may also be confiscated in derogation from 
section 74 (3) if, at the time of the decision, the person who owns them or has a right to them 

1. contributed at least recklessly to the objects being used as the means of crime 
or if they were the object of crime or 

2. acquired the objects in a reprehensible manner in the full knowledge of the 
circumstances which would have allowed for their confiscation. 

Section 74b 
Confiscation of dangerous objects 

(1) If, due to their nature and the circumstances, objects pose a danger to the general public 
or there is a danger that they will be used for the commission of unlawful acts, they may be 
confiscated even if 

1. the offender or participant acted without guilt or 
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2. a person other than the offender or participant owns or is entitled to the object. 

(2) In the cases under subsection (1) no. 2, the third party is adequately compensated in 
money from the Treasury, having regard to the fair market value of the confiscated object. 
The same applies if the confiscated object was encumbered by another’s right which was 
extinguished or prejudiced by the decision. 
(3) Compensation is not granted if 

1. the person who has a right to compensation under subsection (2) 

a)  contributed at least recklessly to the object being used as a means of crime 
or it was the object of crime or 

b)  acquired the object or the right in the object in a reprehensible manner in the 
full knowledge of the circumstances which would have allowed for its 
confiscation, or 

2. it would be lawful, under the circumstances which justified the confiscation, to 
permanently confiscate the object or the right in the object from the person entitled to 
compensation without granting compensation, on the basis of provisions outside of the 
criminal law. 

Compensation may, however, be granted in derogation from sentence 1 if it would cause 
undue hardship to deny it. 

Section 74c 
Confiscation of value of products of crime, means and resources used, and objects of 

crime from offenders and participants 
(1) If it is impossible to confiscate a particular object because the offender or participant has 
sold or used up the object or frustrated its confiscation in some other way, the court may 
order the confiscation of an amount of money from the offender or participant which is 
equivalent to the value of the object. 
(2) The court may also issue such an order in addition to or instead of the confiscation of an 
object if the offender or participant has encumbered said object, prior to the decision as to 
the confiscation having been handed down, with the right of a third party, the expiry of which 
cannot be ordered or cannot be ordered without compensation being made (section 74b (2) 
and (3) and section 75 (2)). If the court issues such an order in addition to the confiscation, 
the amount of the equivalent sum of money is determined based on the value of the 
encumbrance on the object. 
(3) The value of the object and of the encumbrance may be estimated. 

Section 74d 
Confiscation of material and rendering unusable 

(1) Material (section 11 (3)) the content of which is such that every intentional dissemination 
in the knowledge of that content would fulfil the elements of a criminal provision is 
confiscated if at least one copy was disseminated through an unlawful act or was intended 
for such dissemination. At the same time, the equipment used for or intended for the 
production of the material which was used as a template for the reproduction or was 
intended as such is to be rendered unusable. 
(2) The confiscation extends only to those copies which are in the possession of the persons 
involved in their dissemination or preparation or which have been put on display in a public 
place or, if they were sent for dissemination, have not yet been distributed to the recipient. 
(3) Subsection (1) applies accordingly to material (section 11 (3)) the content of which is 
such that the intentional dissemination in the knowledge of that content would fulfil the 
elements of a criminal provision only if additional facts and circumstances apply. However, 
confiscation and rendering unusable is only ordered if  
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1. the copies and the equipment indicated in subsection (1) sentence 2 are in the 
possession of the offender, participant or another on whose behalf the offender or 
participant acted, or they are intended by these persons for dissemination and 

2. the measures are necessary to prevent unlawful dissemination by the persons 
referred to in no. 1. 

(4) Dissemination within the meaning of subsections (1) to (3) also means making material 
(section 11 (3)) or at least one copy of it available to the public by putting it on display, 
putting it up to serve as an announcement, through presentation or by other means. 
(5) If, at the time of the decision on confiscation or rendering unusable becoming final, a third 
party other than the offender or participant had ownership of the property or the object was 
encumbered by a third party’s right which was extinguished or prejudiced by the decision, 
the third party is to be adequately compensated in money from the Treasury, having regard 
to the fair market value. Section 74b (3) applies accordingly. 

Section 74e 
Special provision applicable to organs and representatives 

Whoever commits an act 

1. in the capacity as an organ authorised to represent a legal entity or as a 
member of such an organ, 

2. in the capacity as a director of an association lacking independent legal 
capacity or as a member of the board of directors of such an association, 

3. in the capacity as a partner authorised to represent a partnership with 
independent legal capacity, 

4. in the capacity as a general agent (Generalbevollmächtigter) or, in a 
management position, with general power of representation (Prokurist) or with 
commercial power of attorney (Handlungsbevollmächtigter) of a legal entity or of one of 
the associations referred to in nos. 2 or 3 or 

5. as another person acting in a responsible capacity for the management of the 
business or enterprise of a legal entity or association referred to in no. 2 or 3, including 
oversight of the management of the business or other exercise of controlling powers in a 
senior management position, 

which in relation to them and under the other conditions of sections 74 to 74c would allow 
the confiscation of an object or of its equivalent value or justify the denial of compensation, 
has this act attributed and these provisions applied to the person or entity represented. 
Section 14 (3) applies accordingly. 

Section 74f 
Principle of proportionality 

(1) If confiscation is not prescribed, it may not be ordered in the cases under sections 74 and 
74a if it would be disproportionate to the act committed and the blameworthiness of the 
person affected by the confiscation. In the cases under sections 74 to 74b and 74d, the court 
reserves the confiscation if its purpose can also be attained by means of a less incisive 
measure. Consideration is, in particular, to be given to instructions 

1. to render the objects unusable, 

2. to remove particular fittings or distinguishing marks from or to modify the objects 
by other means or 

3. to dispose of the objects in a specific manner. 
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If the instructions are complied with, the reservation of the confiscation is revoked; otherwise, 
the court subsequently orders the confiscation. If confiscation is not otherwise prescribed, it 
may be limited to a part of the objects. 
(2) In cases of rendering unusable under the terms of section 74d (1) sentence 2 and (3), 
subsection (1) sentences 2 and 3 applies accordingly. 

Section 75 
Effects of confiscation 

(1) If confiscation of an object is ordered, ownership of the property or the right devolves to 
the state once the order becomes final if the object 

1. belongs to the person affected by the order at that time or if the person affected 
is entitled to the object at that time or  

2.  belongs to some other person or if some other person is entitled to it, and that 
person has granted it for the offence or for other purposes whilst being aware of the 
circumstances of the offence.  

In all other cases, ownership of the property or the right devolves to the state once six 
months have elapsed after notice has been given of the order of confiscation having become 
final, unless the person who owns or is entitled to the object has previously filed this right 
with the enforcing authority. 
(2) In all other respects, the rights of third parties in the object remain. In the cases under 
section 74b, however, the court orders the expiry of these rights. In the cases under sections 
74 and 74a, the court may order the expiry of the right of a third party if that third party  

1. has contributed at least recklessly to the object being used as a means of crime 
or to its being the object of crime or 

2. has acquired the right in the object in a reprehensible manner whilst being 
aware of the circumstances giving rise to the confiscation. 

(3) Up until such time as ownership of the property or the right is transferred, the order of 
confiscation or the order to reserve confiscation has the effect of a prohibition of disposal 
within the meaning of section 136 of the Civil Code (Bürgerliches Gesetzbuch). 
(4) In the cases under section 111d (1) sentence 2 of the Code of Criminal Procedure, 
section 91 of the Insolvency Code (Insolvenzordnung) does not apply. 

Section 76 
Subsequent order for confiscation of equivalent sum of money 

If an order for the confiscation of an object is inadequate or unenforceable on account of one 
of the conditions of section 73c or 74c having arisen or becoming known after the order was 
made, the court may subsequently order confiscation of the equivalent sum of money. 

Section 76a 
Independent confiscation 

(1) If it is impossible to prosecute or convict a specific person for a criminal offence, the court 
independently orders that the object be confiscated or rendered unusable, provided that, in 
all other respects, the conditions under which the measure is prescribed by law are met. If 
confiscation is permissible, the court may independently order it subject to the conditions of 
sentence 1. Confiscation is not ordered if there is no request to prosecute, authorisation to 
prosecute or request to prosecute from a foreign state, or if a decision with regard to said 
confiscation has already been taken and become final. 
(2) Under the conditions of sections 73, 73b and 73c, it is even permissible for the court to 
independently order the confiscation of the proceeds of crime and to independently 
confiscate the value of the proceeds of crime in those cases in which the prosecution of the 
offence has become barred by the statute of limitations. Under the conditions of sections 74b 
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and 74d, the same applies to instances in which the court independently orders confiscation 
of a dangerous object, confiscation of material or rendering unusable. 
(3) Subsection (1) is also to be applied if the court dispenses with imposing a penalty or if the 
proceedings are terminated based on a legal provision which allows this to be done at the 
discretion of the public prosecution office or of the court, or as they may decide by mutual 
consent. 
(4) An object derived from an unlawful act which has been seized in proceedings brought on 
suspicion of one of the offences referred to in sentence 3 having been committed is, as a 
rule, even to be separately confiscated in those cases in which it is impossible to prosecute 
or convict the person affected by the confiscation. If the confiscation of an object is ordered, 
ownership of the property or the right to it devolves to the state once the order becomes 
final; section 75 (3) applies accordingly. Offences for the purposes of sentence 1 are  

1. under this Code: 

a) preparing a serious violent offence endangering the state under section 89a 
and financing terrorism under section 89c (1) to (4), 

b) forming criminal organisations under section 129 (1) and forming terrorist 
organisations under section 129a (1), (2), (4) and (5), in each case also in 
conjunction with section 129b (1), 

c) pimping under section 181a (1), also in conjunction with (3), 

d) dissemination, procurement and possession of child pornography in the 
cases under section 184b (2), 

e) human trafficking, forced prostitution and forced labour on a commercial 
basis and by a gang under sections 232 to 232b as well as human trafficking 
organised by a gang for the purpose of exploitation of labour and exploitation 
involving deprivation of liberty under sections 233 and 233a, 

f) money laundering and concealing unlawfully acquired assets under section 
261 (1), (2) and (4); 

2. under the Fiscal Code (Abgabenordnung): 

a) tax evasion subject to the conditions of section 370 (3) no. 5, 

b) smuggling on a commercial basis, with the use of violence or as a gang 
under section 373, 

c) receiving, holding or selling goods obtained by tax evasion in the case under 
section 374 (2); 

3. under the Asylum Act (Asylgesetz): 

a) incitement to submit fraudulent applications for asylum under section 84 (3), 

b) incitement, on a commercial basis or by a gang, to submit fraudulent 
applications for asylum under section 84a; 

4. under the Residence Act (Aufenthaltsgesetz): 

a) smuggling of foreigners into the federal territory under section 96 (2), 

b) smuggling of foreigners into the federal territory resulting in death as well as 
smuggling on a commercial basis and by a gang under section 97; 

5.  under the Foreign Trade and Payments Act (Außenwirtschaftsgesetz): 
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intentional offences under sections 17 and 18; 

6. under the Narcotics Act: 

a) offences as defined by a provision included by reference in section 29 (3) 
sentence 2 no. 1, subject to the conditions set out therein, 

b) offences under section 29a, section 30 (1) nos. 1, 2 and 4 as well as 
sections 30a and 30b;  

7. under the War Weapons Control Act (Gesetz über die Kontrolle von 
Kriegswaffen): 

a) offences under section 19 (1) to (3) and section 20 (1) and (2) as well as 
section 20a (1) to (3), in each case also in conjunction with section 21, 

b) offences under section 22a (1) to (3); 

8. under the Weapons Act (Waffengesetz): 

a) offences under section 51 (1) to (3), 

b) offences under section 52 (1) no. 1 and no. 2 (c) and (d) as well as (5) and 
(6). 

Section 76b 
Limitation on confiscation of proceeds of crime and value of proceeds of crime 

(1) The limitation period for the extended and the independent confiscation of the proceeds 
of crime or the value of the proceeds of crime in accordance with sections 73a and 76a is 30 
years. The limitation period commences upon completion of the unlawful act through which 
the offender or participant has obtained something within the meaning of section 73b. 
Sections 78b and 78c apply accordingly. 
(2) In the cases under section 78 (2) and section 5 of the Code of Crimes against 
International Law, the extended and the independent confiscation of the proceeds of crime or 
the value of the proceeds of crime under sections 73a and 76a are not subject to the statute 
of limitations. 

Chapter 4 
Request to prosecute, authorisation to prosecute, request to prosecute by foreign 

state 

Section 77 
Persons entitled to file request 

(1) If an offence can be prosecuted only upon request, the victim may file the request, unless 
otherwise provided by law. 
(2) If the victim dies, the right to file a request, if so provided by law, passes to the victim’s 
spouse, life partner and children. If the victim leaves neither a spouse, life partner nor 
children or if the victim died before the expiry of the time limit for filing the request, the right 
to file the request passes to the victim’s parents and, if they have died before the expiry of 
the time limit for filing the request, to the victim’s siblings and grandchildren. If a relative 
participated in the offence or the relationship has ceased to exist, that relative is excluded 
from the list of those to whom the right to file the request may pass. The right to file the 
request does not pass if prosecution contravenes the victim’s professed will. 
(3) If the person entitled to file a request lacks legal capacity or has only limited legal 
capacity, the statutory representative in respect of the personal affairs of and the person 
responsible for the care of that person is entitled to file the request. 
(4) If more than one person is entitled to file a request, each may file a request 
independently. 



Service provided by the Federal Ministry of Justice and Consumer Protection 
and the Federal Office of Justice ‒ www.gesetze-im-internet.de 

Page 44 of 166 

Section 77a 
Request by superior 

(1) If the offence has been committed by or against a public official, a person entrusted with 
special public service functions or a soldier in the Federal Armed Forces and it may be 
prosecuted upon request by the person concerned’s superior in the public service, then the 
superior under whom the person concerned was serving at the time of the act is entitled to 
file the request. 
(2) In the case of professional judges, the person exercising disciplinary supervision over the 
judge is entitled to file the request in place of the superior in the public service. In the case of 
soldiers, the superior in the public service is the disciplinary superior officer. 
(3) In the case of a public official or a person entrusted with special public service functions 
who does not or did not have a superior in the public service, the authority for which the 
public official or entrusted person acted may file the request. If the public official or the 
entrusted person is the head of this authority, the state supervisory authority is entitled to file 
the request. 
(4) In the case of members of the Federal Government, the Federal Government is entitled 
to file the request, in the case of members of a Land government, the Land government. 

Section 77b 
Time limit 

(1) An offence which may be prosecuted only upon request is not prosecuted if the person 
entitled to file the request to prosecute fails to do so before the expiry of a three-month 
period. If the end of the period falls on a Sunday, a general public holiday or a Saturday, 
then the period ends upon the expiry of the next working day. 
(2) The period commences upon the expiry of the day on which the entitled person gains 
knowledge of the offence and of the identity of the offender. When it comes to a request filed 
by the statutory representative or the person having the duty of care and custody of the 
person, that person’s own knowledge is decisive. 
(3) If more than one person is entitled to file a request or more than one person participated 
in the offence, the period runs separately for and against each person. 
(4) If the right to file a request has passed to relatives as a result of the victim’s death, the 
period ends no sooner than three months and no later than six months after the victim’s 
death. 
(5) Where a reconciliation board has received an application to conduct an attempt at 
reconciliation in accordance with section 380 of the Code of Criminal Procedure, the running 
of the period is stayed until such time as the certificate referred to in section 380 (1) 
sentence 3 of the Code of Criminal Procedure has been issued. 

Section 77c 
Reciprocal offences 

If, in the case of offences committed reciprocally which may be prosecuted only upon 
request, one entitled person has filed a request to prosecute the other, the other person’s 
right to file a request lapses if it is not exercised before the defendant has finished having the 
last word in the matter before the court of first instance. Such a request may even be filed 
although the period available for filing has already expired. 

Section 77d 
Withdrawal of request 

(1) The request may be withdrawn. The withdrawal may be declared before the final 
conclusion of the proceedings. A withdrawn request cannot be filed again. 
(2) If the victim or, in the case of the victim’s death, the person entitled dies after filing the 
request, the victim’s spouse, life partner, children, parents, siblings or grandchildren may 
withdraw the request in the order of precedence indicated in section 77 (2). Several relatives 
of equal precedence may only exercise the right jointly. Whoever participated in the offence 
may not withdraw the complaint. 
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Section 77e 
Authorisation and request by foreign state 

If the offence can be prosecuted only upon authorisation or upon a request to prosecute by a 
foreign state, sections 77 and 77d apply accordingly. 

Chapter 5 
Limitation period 

Title 1 
Limitation on prosecution 

Section 78 
Limitation period 

(1) The imposition of a penalty and the ordering of measures (section 11 (1) no. 8) are ruled 
out following expiry of the limitation period. Section 76a (2) remains unaffected. 
(2) Serious criminal offences under section 211 (murder under specific aggravating 
circumstances) are not subject to the statute of limitations. 
(3) Where prosecution is subject to the statute of limitations, the limitation period is 

1. 30 years in the case of offences which are punishable by imprisonment for life, 

2. 20 years in the case of offences which are punishable by a maximum sentence 
of imprisonment of more than 10 years, 

3. 10 years in the case of offences which are punishable by a maximum sentence 
of imprisonment of more than five years but no more than 10 years, 

4. five years in the case of offences which are punishable by a maximum sentence 
of imprisonment of more than one year but no more than five years, 

5. three years in the case of other offences. 

(4) The period is determined in accordance with the penalty threatened under the law which 
defines the elements of the offence realised, irrespective of aggravating or mitigating 
circumstances provided for in the provisions of the General Part or of aggravated or less 
serious cases under the Special Part. 

Section 78a 
Commencement 

The limitation period begins to run as soon as the offence is completed. If a result 
constituting an element of the offence occurs later, the limitation period begins to run as of 
that time. 

Section 78b 
Stay of limitation 

(1) The limitation period is stayed 

1. until the victim of an offence under sections 174 to 174c, 176 to 178, section 
180 (3), sections 182, 225, 226a and 237 has reached the age of 30, 

2. as long as the prosecution may, by law, not be commenced or continued; this 
does not apply if the only reason why the offence cannot be prosecuted is due to the 
absence of a request or authorisation to prosecute or a request to prosecute by a foreign 
state. 

(2) If prosecution is not feasible because the offender is a Member of the Bundestag or of a 
legislative body of one of the Länder, the stay of the limitation period only commences upon 
expiry of the day on which 
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1. the public prosecution office or a police authority or police officer gains 
knowledge of the offence and of the offender’s identity or 

2. an offence is reported or a request to prosecute is filed against the offender 
(section 158 of the Code of Criminal Procedure). 

(3) If a judgment has been delivered in the proceedings at first instance before the expiry of 
the limitation period, the limitation period does not expire before the time when the 
proceedings have been finally concluded. 
(4) Where provision is made for an aggregate sentence of imprisonment of more than five 
years in especially serious cases and if the main proceedings have been opened before the 
regional court, the statute of limitations is stayed in the cases under section 78 (3) no. 4 from 
the time of the opening of the main proceedings, but no longer than for a period of five years; 
subsection (3) remains unaffected. 
(5) If the offender is staying abroad and if the competent authority makes a formal request 
for extradition to that state, the limitation period is stayed as of the time the request is served 
on the foreign state 

1. until the offender is surrendered to the German authorities, 

2. until the offender leaves the territory of the requested foreign state by other 
means, 

3. until the foreign state’s denial of the request is served on the German 
authorities or 

4. until the request is withdrawn. 

If the date of service of the request on the foreign state cannot be ascertained, the request is 
deemed to have been served one month after having been sent or handed over to the 
foreign state, unless the requesting authority gains knowledge of the fact that the foreign 
state did not in fact receive the request or only at a later point in time. Sentence 1 does not 
apply to requests for extradition for which, in the requested state, a limitation period similar to 
section 83c of the Act on International Mutual Assistance in Criminal Matters (Gesetz über 
die internationale Rechtshilfe in Strafsachen) exists, either based on the Council Framework 
Decision of 13 June 2002 on the European arrest warrant and the surrender procedures 
between Member States (OJ L 190, 18.7.2002, p. 1) or based on an international agreement. 
(6) In the cases under section 78 (3) nos. 1 to 3, the limitation period is stayed from the time 
of the handing over of a person to the International Criminal Court or the executing state until 
that person’s return to the German authorities or release from the International Criminal 
Court or the executing state. 

Section 78c 
Interruption 

(1) The limitation period is interrupted by 

1. the first examination of the accused, notice that a preliminary investigation has 
been initiated against the accused, or the order for such examination or notice of such 
examination, 

2. any judicial examination of the accused or the order for a judicial examination of 
the accused, 

3. any commissioning of an expert by the judge or public prosecutor if the accused 
has previously been examined or has been given notice of the launch of a preliminary 
investigation, 

4. any judicial seizure or search warrant and judicial decisions upholding them, 
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5. a warrant of arrest, a provisional order for placement, an order to be brought 
before a judge for examination and judicial decisions upholding them, 

6. the preferment of public charges, 

7. the opening of the main proceedings, 

8. the setting of each date for the main hearing, 

9. a summary penalty order or another decision equivalent to a judgment, 

10. the provisional judicial termination of the proceedings due to the indicted 
accused’s absence, as well as any order of the judge or public prosecutor issued after 
such termination of the proceedings or in proceedings in absentia to ascertain the 
indicted accused’s whereabouts or to secure evidence, 

11. the provisional judicial termination of the proceedings due to the indicted 
accused being unfit to stand trial and any order of the judge or public prosecutor issued 
after such termination of the proceedings for the purposes of reviewing the indicted 
accused’s fitness to stand trial or 

12. any judicial request to undertake an investigative act abroad. 

In preventive detention proceedings and independent proceedings, the limitation period is 
interrupted on account of those acts done to conduct the preventive detention proceedings 
and independent proceedings which correspond to those in sentence 1. 
(2) In the case of a written order or decision being made, the limitation period is interrupted 
at the time at which the order or decision is signed. If the document is not immediately 
processed after signing, the time at which it is actually submitted for processing is decisive. 
(3) After each interruption, the limitation period begins to run anew. However, the 
prosecution is barred by limitation once double the statutory limitation period has elapsed 
since the time indicated in section 78a and at least three years if the limitation period is 
shorter than three years under special laws. Section 78b remains unaffected. 
(4) The interruption has effect only for the person in relation to whom the interrupting act is 
done. 
(5) If a law which applies at the time the offence is completed is amended before a decision 
is given and the limitation period is thereby shortened, then acts leading to an interruption 
which were undertaken before the entry into force of the new law retain their effect, 
notwithstanding that at the time of the interruption the prosecution would have been barred 
by the statute of limitations under the amended law. 

Title 2 
Limitation on enforcement 

Section 79 
Limitation period 

(1) A penalty or measure (section 11 (1) no. 8) imposed by final decision may no longer be 
enforced after the expiry of the limitation period. 
(2) Enforcement of imprisonment for life is not subject to the statute of limitations. 
(3) The limitation period is 

1. 25 years in the case of imprisonment for a term of more than 10 years, 

2. 20 years in the case of imprisonment for a term of more than five years but no 
more than 10 years, 

3. 10 years in the case of imprisonment for a term of more than one year but no 
more than five years, 
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4. five years in the case of imprisonment for a term not exceeding one year and 
fines of more than 30 daily rates, 

5. three years for fines not exceeding 30 daily rates. 

(4) Enforcement of preventive detention and of indeterminate supervision of conduct (section 
68c (2) sentence 1 or (3)) is not subject to the statute of limitations. The limitation period is 

1. five years in all other cases of supervision of conduct and in the case of the first 
order for placement in an addiction treatment facility, 

2. 10 years for all other measures. 

(5) If a sentence of imprisonment and a fine are imposed simultaneously or if a measure 
involving deprivation of liberty, confiscation or rendering unusable is ordered in addition to a 
penalty, then the enforcement of the penalty or the measure is not barred by the statute of 
limitations before the enforcement of the others. However, a simultaneously imposed 
preventive detention order does not prevent the running of the limitation period for the 
enforcement of penalties or other measures. 
(6) The limitation period begins to run when the decision becomes final. 

Section 79a 
Stay of limitation 

The limitation period is stayed 

1. as long as the enforcement may not, by law, commence or continue, 

2. as long as the convicted person is granted 

a) deferment or interruption of the enforcement, 

b) suspension of the sentence by judicial decision or by act of clemency or 

c) relaxation of payment conditions in the case of a fine or confiscation, 

3. as long as the convicted person is detained in an institution by official order in 
Germany or abroad. 

Section 79b 
Extension 

The court may, upon application by the enforcing authority, extend the period of limitation 
once before its expiry by one half of the statutory limitation period if the convicted person is 
staying in a territory from which extradition or transfer cannot be achieved. 

Special Part 

Chapter 1 
Offences against peace, high treason and endangering democratic state under rule of 

law 

Title 1 
Offences against peace 

Section 80 
(repealed) 

Section 80a 
Incitement to crime of aggression 

Whoever, within the territorial scope of this statute, incites to a crime of aggression (section 
13 of the Code of Crimes against International Law) in public, in a meeting or by 
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disseminating material (section 11 (3)) incurs a penalty of imprisonment for a term of 
between three months and five years. 

Title 2 
High treason 

Section 81 
High treason against Federation 

(1) Whoever undertakes, by force or threat of force,  

1. to undermine the continued existence of the Federal Republic of Germany or 

2. to change the constitutional order based on the Basic Law for the Federal 
Republic of Germany (Grundgesetz für die Bundesrepublik Deutschland) 

incurs a penalty of imprisonment for life or imprisonment for a term of at least 10 years. 
(2) In less serious cases, the penalty is imprisonment for a term of between one year and 10 
years. 

Section 82 
High treason against Land 

(1) Whoever undertakes, by force or threat of force, 

1. to incorporate the territory of one of the Länder in whole or in part into another 
Land or to separate a part of one of the Länder from it or 

2. to change the constitutional order based on the constitution of a Land 

incurs a penalty of imprisonment for a term of between one year and 10 years. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 83 
Preparation of high treasonous undertaking 

(1) Whoever prepares a specific high treasonous undertaking against the Federation incurs a 
penalty of imprisonment for a term of between one year and 10 years, in less serious cases 
imprisonment for a term of between one and five years. 
(2) Whoever prepares a specific high treasonous undertaking against a Land incurs a 
penalty of imprisonment for a term of between three months and five years. 

Section 83a 
Active remorse (tätige Reue) 

(1) In the cases under sections 81 and 82, the court may, at its discretion, mitigate the 
penalty (section 49 (2)) or dispense with imposing a penalty pursuant to these provisions if 
the offender voluntarily abandons the further commission of the offence and averts or 
substantially reduces a danger which he or she has recognised that others will continue 
carrying out the undertaking, or if the offender voluntarily prevents the completion of the 
offence. 
(2) In the cases under section 83, the court may proceed in accordance with subsection (1) if 
the offender voluntarily abandons any plans made and averts or substantially reduces a 
danger which he or she has caused and recognised that others will continue to prepare or 
carry out the undertaking, or if the offender voluntarily prevents the completion of the 
offence. 
(3) If the designated danger is averted or substantially reduced or the completion of the 
offence is prevented without any action on the offender’s part, the offender’s voluntary and 
earnest efforts to achieve that objective suffices. 

Title 3 
Endangering democratic state under rule of law 
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Section 84 
Continuation of political party declared unconstitutional 

(1) Whoever, in the capacity as a ringleader or person operating behind the scenes, 
maintains, within the territorial scope of this statute, the organisational structures of 

1. a political party which has been declared unconstitutional by the Federal 
Constitutional Court or 

2. a political party which the Federal Constitutional Court has determined to be a 
surrogate organisation of a banned political party  

incurs a penalty of imprisonment for a term of between three months and five years. The 
attempt is punishable. 
(2) Whoever is an active member of a political party as designated in subsection (1), or 
whoever supports its organisational structures or its further activity incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(3) Whoever contravenes a decision on the merits issued by the Federal Constitutional Court 
in proceedings pursuant to Article 21 (2) of the Basic Law or in proceedings pursuant to 
section 33 (2) of the Political Parties Act (Parteiengesetz) or an enforceable measure 
imposed in the enforcement of a decision on the merits which was issued in such 
proceedings incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
Proceedings pursuant to Article 18 of the Basic Law are equivalent to the proceedings 
referred to in sentence 1. 
(4) In the cases under subsection (1) sentence 2, subsection (2) and subsection (3) 
sentence 1, the court may, at its discretion, mitigate the penalty (section 49 (2)) or dispense 
with imposing a penalty in the case of parties to an offence whose guilt is minor and whose 
participation is of subordinate importance. 
(5) In the cases under subsections (1) and (3) sentence 1, the court may, at its discretion, 
mitigate the penalty (section 49 (2)) or dispense with imposing a penalty if the offender 
makes voluntary and earnest efforts to prevent the party’s continued existence; if the 
offender achieves this objective or if it is achieved regardless of the offender’s efforts, no 
penalty is incurred. 

Section 85 
Violation of ban on forming organisation 

(1) Whoever, in the capacity as a ringleader or person operating behind the scenes, 
maintains, within the territorial scope of this statute, the organisational structures of 

1. a political party or organisation which has been finally determined in 
proceedings pursuant to section 33 (3) of the Political Parties Act to be a surrogate 
organisation of a banned party or 

2. an organisation which has been banned by final decision because it is directed 
against the constitutional order or against the concept of international understanding or 
which has been held by final decision to be a surrogate organisation of such a banned 
organisation  

incurs a penalty of imprisonment for a term not exceeding five years or a fine. The attempt is 
punishable. 
(2) Whoever is an active member in a party or organisation indicated in subsection (1), or 
whoever supports its organisational structures or its further activity incurs a penalty of 
imprisonment for a term not exceeding three years or a fine. 
(3) Section 84 (4) and (5) applies accordingly. 

Section 86 
Dissemination of propaganda material of unconstitutional organisations 
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(1) Whoever disseminates in Germany or produces, stocks, imports or exports or makes 
publicly available through data storage media for dissemination in Germany or abroad the 
propaganda material 

1. of a political party which has been declared unconstitutional by the Federal 
Constitutional Court or a political party or organisation which has been held by final 
decision to be a surrogate organisation of such a party, 

2. of an organisation which has been banned by final decision because it is 
directed against the constitutional order or against the concept of international 
understanding or which has been held by final decision to be a surrogate organisation of 
such a banned organisation, 

3. of a government, organisation or institution outside the territorial scope of this 
statute which is actively pursuing the objectives of one of the political parties or 
organisations referred to in nos. 1 and 2 or 

4. propaganda material the content of which is intended to further the activities of 
a former National Socialist organisation  

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Propaganda material within the meaning of subsection (1) is only material (section 11 (3)) 
whose content is directed against the free democratic basic order or the concept of 
international understanding. 
(3) Subsection (1) does not apply if the propaganda material or the act serves civic 
information, to prevent unconstitutional activities, to promote the arts or science, research or 
teaching, reporting about current or historical events, or similar purposes. 
(4) If the degree of guilt is minor, the court may dispense with imposing a penalty under this 
provision. 

Section 86a 
Use of symbols of unconstitutional organisations 

(1) Whoever 

1. disseminates the symbols of one of the political parties or organisations 
designated in section 86 (1) nos. 1, 2 and 4 in Germany or uses them publicly, in a 
meeting or in material (section 11 (3)) disseminated by themselves or 

2. produces, stocks, imports or exports objects which depict or contain such 
symbols for dissemination or use in Germany or abroad in a manner referred to in no. 1 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Symbols within the meaning of subsection (1) are, in particular, flags, insignia, uniforms 
and their parts, slogans and forms of greeting. Symbols which are so similar as to be 
mistaken for those referred to in sentence 1 are deemed to be equivalent to them. 
(3) Section 86 (3) and (4) applies accordingly. 

Section 87 
Acting as secret agent for purposes of sabotage 

(1) Whoever carries out the instructions of a government, organisation or institution outside 
the territorial scope of this statute in preparation for acts of sabotage which are to be 
committed within its territorial scope by 

1. maintaining readiness to commit such acts upon the instructions of one of the 
designated bodies, 

2. gathering information about objects of sabotage, 
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3. producing, procuring for oneself or another, storing, handing over to another or 
importing means of sabotage into Germany, 

4. establishing, maintaining or inspecting depots for the storage of means of 
sabotage or bases for sabotage activity, 

5. accepting or giving training to others in how to commit acts of sabotage or 

6. establishing or maintaining the link between one of the agents of sabotage (nos. 
1 to 5) and one of the designated bodies, 

and thereby intentionally or knowingly supports activities directed against the continued 
existence or security of the Federal Republic of Germany or its constitutional principles, 
incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) Acts of sabotage within the meaning of subsection (1) are 

1. acts which fulfil the elements of offences under sections 109e, 305, 306 to 
306c, 307 to 309, 313, 315, 315b, 316b, section 316c (1) no. 2, section 317 or 318 and 

2. other acts which obstruct or disturb the operation of an enterprise which is vital 
to national defence, the protection of the civilian population from the threat of war or the 
national economy by destroying, damaging, removing, altering or rendering unusable 
anything of use to the operation or by depriving the operation of its energy supply. 

(3) The court may dispense with imposing a penalty pursuant to these provisions if the 
offender voluntarily abandons the activity and discloses what he or she knows to an agency 
in time for the acts of sabotage, the planning of which the offender is aware of, to be 
prevented. 

Section 88 
Anti-constitutional sabotage 

(1) Whoever, in the capacity as a ringleader or person operating behind the scenes of a group 
or individually, without acting with or for such a group, intentionally causes, by acts of 
interference within the territorial scope of this statute, 

1. enterprises or facilities which provide public postal services or public 
transportation services, 

2. telecommunications facilities which serve public functions, 

3. enterprises or facilities which provide the public with water, light, heat or power 
or are in another way vital for the supply of the population or 

4. government agencies, facilities, installations or objects which entirely or 
predominantly serve public safety or order 

to cease to function, in whole or in part, or to be deprived of their assigned functions, and 
thereby intentionally supports activities directed against the continued existence or security 
of the Federal Republic of Germany or against its constitutional principles, incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 

Section 89 
Anti-constitutional influence on Federal Armed Forces and public security forces 

(1) Whoever systematically exerts an influence on members of the Federal Armed Forces or 
of a public security force in order to undermine their duty-bound readiness to protect the 
security of the Federal Republic of Germany or the constitutional order, and thereby 
intentionally supports activities directed against the continued existence or security of the 
Federal Republic of Germany or against its constitutional principles, incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
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(2) The attempt is punishable. 
(3) Section 86 (4) applies accordingly. 

Section 89a 
Preparation of serious violent offence endangering state 

(1) Whoever prepares a serious violent offence endangering the state incurs a penalty of 
imprisonment for a term of between six months and 10 years. A ‘serious violent offence 
endangering the state’ means an offence against life in the cases under section 211 or 212 
or against personal liberty in the cases under section 239a or 239b which, under the 
circumstances, is intended and suited to undermine the continued existence or security of a 
state or of an international organisation, or to abolish, rob of legal effect or subvert the 
constitutional principles of the Federal Republic of Germany. 
(2) Subsection (1) only applies to offenders who prepare a serious violent offence 
endangering the state by 

1. instructing another person or receiving instruction in the production or the use of 
firearms, explosives, explosive or incendiary devices, nuclear fission material or other 
radioactive substances, substances which contain or can produce poison, other 
substances which are detrimental to health, special devices which are necessary in the 
commission of the offence or other skills which may be of use in the commission of an 
offence under subsection (1), 

2. producing, obtaining for themselves or another, storing or supplying to another 
weapons, substances or devices referred to in no. 1 or 

3. obtaining or storing objects or substances which are essential for the production 
of weapons, substances or devices referred to in no. 1. 

(2a) Subsection (1) also applies to offenders who prepare a serious offence endangering the 
state by undertaking to leave Germany for the purpose of committing a serious offence 
endangering the state or the acts referred to in subsection (2) no. 1 in order to enter a state 
where people are given training and instructions within the meaning of subsection (2) no. 1. 
(3) Subsection (1) also applies if the preparations are made abroad. If the preparations are 
made outside the territory of the Member States of the European Union, the aforesaid only 
applies if the preparations are made by a German national or a foreign national whose 
livelihood is based in Germany, or the serious violent offence endangering the state so 
prepared is to be committed in Germany or against a German national. 
(4) In the cases under subsection (3) sentence 2, prosecution requires authorisation by the 
Federal Ministry of Justice and Consumer Protection. If the preparations were made within 
the territory of another Member State of the European Union, prosecution requires 
authorisation by the Federal Ministry of Justice and Consumer Protection if the preparations 
were neither made by a German national nor the serious violent offence endangering the 
state so prepared was to be committed in Germany nor by or against a German national. 
(5) In less serious cases, the penalty is imprisonment for a term of between three months 
and five years. 
(6) The court may make an order for the supervision of conduct (section 68 (1)). 
(7) The court may, at its discretion, mitigate the penalty (section 49 (2)) or dispense with 
imposing a penalty pursuant to this provision if the offender voluntarily abandons the further 
preparation of the serious violent offence endangering the state and averts or substantially 
reduces a danger which they have caused and recognised that others will continue to 
prepare or commit the offence, or if they voluntarily prevent the completion of the offence. If 
the designated danger is averted or substantially reduced or the completion of the serious 
violent offence endangering the state is prevented without any action on the offender’s part, 
the offender’s voluntary and earnest efforts to achieve that objective suffice. 
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Section 89b 
Establishment of relations for purpose of committing serious violent offence 

endangering state 
(1) Whoever, with the intention of receiving instruction for the purpose of committing a 
serious violent offence endangering the state under section 89a (2) no. 1, establishes or 
maintains relations with an organisation within the meaning of section 129a, also in 
conjunction with section 129b, incurs a penalty of imprisonment for a term not exceeding 
three years or a fine. 
(2) Subsection (1) does not apply if the act exclusively serves the performance of lawful 
professional or official duties. 
(3) Subsection (1) also applies if the act of establishing or maintaining relations occurs 
abroad. Outside the Member States of the European Union this only applies if the act of 
establishing or maintaining relations is committed by a German national or a foreign national 
whose livelihood is based in Germany. 
(4) Prosecution requires authorisation by the Federal Ministry of Justice and Consumer 
Protection 

1. in the cases under subsection (3) sentence 2 or 

2. if the act of establishing or maintaining relations in another Member State of the 
European Union was not committed by a German national. 

(5) If the degree of guilt is minor, the court may dispense with imposing a penalty pursuant to 
this provision. 

Section 89c 
Financing of terrorism 

(1) Whoever collects, accepts or provides assets in the knowledge or with the intention that 
these are to be used by another person for the purpose of committing 

1. murder under specific aggravating circumstances (section 211), murder (section 
212), genocide (section 6 of the Code of Crimes against International Law), a crime 
against humanity (section 7 of the Code of Crimes against International Law), a war crime 
(section 8, 9, 10, 11 or 12 of the Code of Crimes against International Law), bodily harm 
under section 224 or bodily harm which causes severe physical or emotional trauma to 
another person, in particular of the type referred to in section 226, 

2. abduction for the purpose of extortion (section 239a) or hostage-taking (section 
239b), 

3. offences under sections 303b, 305 and 305a or serious criminal offences 
constituting a public danger under sections 306 to 306c or section 307 (1) to (3), section 
308 (1) to (4), section 309 (1) to (5), section 313, 314 or section 315 (1), (3) or (4), 
section 316b (1) or (3) or section 316c (1) to (3) or section 317 (1), 

4. offences against the environment under section 330a (1) to (3), 

5. offences under section 19 (1) to (3), section 20 (1) or (2), section 20a (1) to (3), 
section 19 (2) no. 2 or (3) no. 2, section 20 (1) or (2) or section 20a (1) to (3), in each 
case also in conjunction with section 21, or under section 22a (1) to (3) of the War 
Weapons Control Act, 

6. offences under section 51 (1) to (3) of the Weapons Act, 

7. an offence under section 328 (1) or (2) or section 310 (1) or (2), 

8. an offence under section 89a (2a) 

incurs a penalty of imprisonment for a term of between six months and 10 years. Sentence 1 
only applies to cases under nos. 1 to 7 if one of the offences stipulated in those provisions is 
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intended to seriously intimidate the population, to unlawfully coerce an authority or an 
international organisation by force or threat of force or to destroy or significantly impair the 
fundamental political, constitutional, economic or social structures of a state or of an 
international organisation and which, given the nature or consequences of such offences, 
can seriously damage a state or an international organisation. 
(2) Whoever, under the conditions of subsection (1) sentence 2, collects, accepts or provides 
assets for the purpose of themselves committing one of the offences referred to in 
subsection (1) sentence 1 incurs the same penalty.  
(3) Subsections (1) and (2) also apply if the offence is committed abroad. If the offence is 
committed outside the Member States of the European Union, this only applies if the 
offender is a German national or a foreign national whose livelihood is based in Germany, or 
the financed offence is to be committed in Germany or against a German national. 
(4) In the cases under subsection (3) sentence 2, prosecution requires authorisation by the 
Federal Ministry of Justice and Consumer Protection. If the offence is committed on the 
territory of another Member State of the European Union, prosecution requires authorisation 
by the Federal Ministry of Justice and Consumer Protection if the offence is neither 
committed by a German national nor the financed offence is to be committed in Germany nor 
by or against a German national. 
(5) If the assets of the offence under subsection (1) or (2) are of minor value, the penalty is 
imprisonment for a term of between three months and five years. 
(6) The court mitigates the penalty (section 49 (1)) or may dispense with imposing a penalty if 
the offender’s guilt is minor. 
(7) The court may, at its discretion, mitigate the penalty (section 49 (2)) or dispense with 
imposing a penalty pursuant to this provision if the offender voluntarily abandons the further 
preparation of the offence and averts or substantially reduces a danger which the offender 
has caused and recognised that others will further prepare or commit the offence, or if he or 
she voluntarily prevents the completion of the offence. If the danger is averted or 
substantially reduced or the completion of the offence is prevented without any action on the 
offender’s part, the offender’s voluntary and earnest efforts to achieve that objective suffice. 

Section 90 
Disparagement of Federal President 

(1) Whoever disparages the Federal President in public, in a meeting or by disseminating 
material (section 11 (3)) incurs a penalty of imprisonment for a term of between three months 
and five years. 
(2) In less serious cases, the court may, at its discretion, mitigate the penalty (section 49 (2)), 
unless the conditions of section 188 are met. 
(3) The penalty is imprisonment for a term of between six months and five years if the act 
constitutes defamation (section 187) or if the offender, by committing the act, intentionally 
supports activities directed against the continued existence of the Federal Republic of 
Germany or against its constitutional principles. 
(4) The offence may be prosecuted only upon authorisation by the Federal President. 

Section 90a 
Disparagement of state and denigration of symbols 

(1) Whoever publicly, in a meeting or by disseminating material (section 11 (3)) 

1. uses abusive language against or maliciously disparages the Federal Republic 
of Germany or one of its Länder or its constitutional order or 

2. denigrates the colours, flag, coat of arms or the anthem of the Federal Republic 
of Germany or one of its Länder  

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever removes, destroys, damages, renders unusable or defaces, or commits 
defamatory mischief on a flag of the Federal Republic of Germany or of one of its Länder 
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which is on public display or a national emblem which has been mounted in a public place by 
an authority of the Federal Republic of Germany or one of its Länder incurs the same 
penalty. The attempt is punishable. 
(3) The penalty is imprisonment for a term not exceeding five years or a fine if the offender, 
by committing the act, intentionally supports activities directed against the continued 
existence of the Federal Republic of Germany or against its constitutional principles. 

Section 90b 
Anti-constitutional disparagement of constitutional organs 

(1) Whoever publicly, in a meeting or by disseminating material (section 11 (3)) disparages a 
constitutional organ, the Federal Government or the Federal Constitutional Court, the 
government or constitutional court of one of the Länder or one of its members in this capacity 
and in a manner which tarnishes the reputation of the state, and thereby intentionally 
supports activities directed against the continued existence of the Federal Republic of 
Germany or against its constitutional principles, incurs a penalty of imprisonment for a term 
of between three months and five years. 
(2) The offence may be prosecuted only upon authorisation by the constitutional organ or 
member affected. 

Section 91 
Instructions for committing serious violent offence endangering state 

(1) Whoever 

1. extols or gives another person access to material (section 11 (3)) whose 
content is of such a nature as to serve as instructions for committing a serious violent 
offence endangering the state (section 89a (1)) if the circumstances of its dissemination 
are conducive to promoting or encouraging others’ preparedness to commit a serious 
violent offence endangering the state, 

2. obtains material of the kind designated in no. 1 for the purpose of committing a 
serious violent offence endangering the state 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Subsection (1) no. 1 does not apply if 

1. the act serves the purpose of civic information, protection against anti-
constitutional activities, the arts and science, research or teaching, reporting about 
current or historical events, or similar purposes or 

2. the act solely serves the performance of lawful professional or official duties. 

(3) If the degree of guilt is minor, the court may dispense with imposing a penalty under this 
provision. 

Section 91a 
Area of application 

Sections 84, 85 and 87 only apply to offences which are based on activities done within the 
territorial scope of this statute. 

Title 4 
Common provisions 

Section 92 
Definitions 

(1) Within the meaning of this statute, the continued existence of the Federal Republic of 
Germany is deemed to be undermined by whoever ends its freedom from foreign 
domination, abolishes its national unity or secedes one of its constituent territories. 
(2) Within the meaning of this statute, ‘constitutional principles’ means 
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1. the right of the people to exercise state authority in elections and ballots and 
through particular organs of legislative, executive and judicial power and to elect 
parliament in general, direct, free, equal and secret elections, 

2. the subjection of legislation to the constitutional order and the subjection of the 
executive and judicial power to law and justice, 

3. the right to form and exercise a parliamentary opposition, 

4. the possibility of dissolving the government and its responsibility to parliament, 

5. the independence of the courts and 

6. the exclusion of all forms of tyranny and arbitrary rule. 

(3) Within the meaning of this statute, 

1. ‘activities directed against the continued existence of the Federal Republic of 
Germany’ means activities by supporters who work towards undermining the continued 
existence of the Federal Republic of Germany (subsection (1)), 

2. ‘activities directed against the security of the Federal Republic of Germany’ 
means activities by supporters who work towards undermining the external or internal 
security of the Federal Republic of Germany, 

3. ‘activities directed against constitutional principles’ means activities by 
supporters who work towards abolishing, suspending the application of or subverting a 
constitutional principle (subsection (2)). 

Section 92a 
Incidental legal consequences 

In addition to imprisonment for a term of at least six months for an offence under this 
chapter, the court may order that the offender lose the ability to hold public office and be 
elected in public elections and to vote on public matters (section 45 (2) and (5)). 

Section 92b 
Confiscation 

If an offence under this chapter has been committed, 

1. objects arising from the offence or used or intended for use in its commission or 
preparation and 

2. objects relating to one of the offences under sections 80a, 86, 86a and 89a to 
91 

may be confiscated. Section 74a applies. 

Chapter 2 
Treason and endangering external security 

Section 93 
Definition of ‘state secret’ 

(1) State secrets are facts, objects or knowledge which are only accessible to a limited 
number of people and which must be kept secret from a foreign power in order to prevent the 
risk of serious detriment to the external security of the Federal Republic of Germany. 
(2) Facts which violate the free democratic basic order or which violate international arms 
control agreements when kept secret from the treaty partners of the Federal Republic of 
Germany are not state secrets. 

Section 94 
Treason 
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(1) Whoever 

1. communicates a state secret to a foreign power or one of its intermediaries or 

2. allows a state secret to come to the attention of an unauthorised person or to 
become known to the public in other way in order to prejudice the Federal Republic of 
Germany or benefit a foreign power, 

and thereby creates the risk of serious detriment to the external security of the Federal 
Republic of Germany, incurs a penalty of imprisonment for a term of at least one year. 
(2) In especially serious cases, the penalty is imprisonment for life or imprisonment for a 
term of at least five years. An especially serious case typically occurs where the offender 

1. abuses a position of responsibility which places the offender under a particular 
obligation to safeguard state secrets or 

2. by committing the offence creates the risk of especially serious detriment to the 
external security of the Federal Republic of Germany. 

Section 95 
Revealing state secrets 

(1) Whoever allows a state secret which has been kept secret by an official agency or at its 
behest to come to the attention of an unauthorised person or to become known to the public, 
and thereby creates the risk of serious detriment to the external security of the Federal 
Republic of Germany, incurs a penalty of imprisonment for a term of between six months and 
five years, unless the offence is subject to a penalty under section 94. 
(2) The attempt is punishable. 
(3) In especially serious cases, the penalty is imprisonment for a term of between one year 
and 10 years. Section 94 (2) sentence 2 applies. 

Section 96 
Treasonous espionage; spying out state secrets 

(1) Whoever obtains a state secret in order to betray it (section 94) incurs a penalty of 
imprisonment for a term of between one year and 10 years. 
(2) Whoever obtains a state secret which has been kept secret by an official agency or at its 
behest in order to reveal it (section 95) incurs a penalty of imprisonment for a term of 
between six months and five years. The attempt is punishable. 

Section 97 
Divulging state secrets 

(1) Whoever allows a state secret which has been kept secret by an official agency or at its 
behest to come to the attention of an unauthorised person or to become known to the public, 
and thereby causes the risk of serious detriment to the external security of the Federal 
Republic of Germany by negligence, incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 
(2) Whoever recklessly allows a state secret which has been kept secret by an official 
agency or at its behest and which was accessible to them by virtue of their office, official 
position or assignment given by an official agency to come to the attention of an 
unauthorised person, and thereby causes the risk of serious detriment to the external 
security of the Federal Republic of Germany by negligence, incurs a penalty of imprisonment 
for a term not exceeding three years or a fine. 
(3) The offence is prosecuted only upon authorisation by the Federal Government. 

Section 97a 
Betrayal of illegal secrets 

Whoever communicates a secret which is not a state secret on account of one of the 
violations indicated in section 93 (2) to a foreign power or one of its intermediaries, and 
thereby creates the risk of serious detriment to the external security of the Federal Republic 
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of Germany, incurs the same penalty as if they had committed treason (section 94). Section 
96 (1), in conjunction with section 94 (1) no. 1, applies accordingly to secrets of the kind 
indicated in sentence 1. 

Section 97b 
Betrayal based on mistaken assumption that secret is illegal 

(1) If, in the cases under sections 94 to 97, the offender mistakenly assumes that a state 
secret is a secret of the kind referred to in section 97a, a penalty is incurred as required by 
those provisions if 

1. the offender can be blamed for the mistake, 

2. the offender did not act with the intention of preventing the supposed violation 
or 

3. the act is, under the circumstances, not an appropriate means to accomplish 
that purpose.  

The act is typically not an appropriate means if the offender did not previously seek a 
remedy from a Member of the Bundestag. 
(2) If the state secret was confided or made accessible to the offender acting in the capacity 
as a public official or soldier in the Federal Armed Forces, criminal liability is also incurred if 
the offender did not previously seek a remedy from a supervisor or, in the case of a soldier, 
from a superior disciplinary officer. This applies analogously to persons entrusted with 
special public service functions and to persons under a duty within the meaning of section 
353b (2). 

Section 98 
Treasonous activity as agent 

(1) Whoever 

1. engages in activities for a foreign power which are directed towards the 
acquisition or communication of state secrets or 

2. declares to a foreign power or one of its intermediaries their willingness to 
engage in such activities 

incurs a penalty of imprisonment for a term not exceeding five years or a fine, unless the 
offence is subject to a penalty under section 94 or section 96 (1). In especially serious cases, 
the penalty is imprisonment for a term of between one year and 10 years; section 94 (2) 
sentence 2 no. 1 applies accordingly. 
(2) The court may, at its discretion, mitigate the penalty (section 49 (2)) or dispense with 
imposing a penalty pursuant to these provisions if the offender voluntarily abandons the 
activity and discloses what he or she knows to an agency. If, in the cases under subsection 
(1) sentence 1, the offender has been forced into the activity by the foreign power or one of 
its intermediaries, no penalty is incurred under this provision if the offender voluntarily 
abandons the activity and immediately discloses what he or she knows to an authority. 

Section 99 
Working as agent for intelligence service 

(1) Whoever 

1. engages in intelligence activities for the intelligence service of a foreign power 
against the Federal Republic of Germany which are directed towards communicating or 
supplying facts, objects or knowledge or 

2. declares to the intelligence service of a foreign power or one of its 
intermediaries their willingness to engage in such activities 
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incurs a penalty of imprisonment for a term not exceeding five years or a fine, unless the 
offence is subject to a penalty under section 94 or section 96 (1), under section 97a or 
section 97b in conjunction with section 94 or section 96 (1). 
(2) In especially serious cases, the penalty is imprisonment for a term of between one year 
and 10 years. An especially serious case typically occurs where the offender communicates 
or supplies facts, objects or knowledge which have been kept secret by an official agency or 
at its behest and 

1. abuses a position of responsibility which places him or her under a particular 
obligation to safeguard such secrets or 

2. by committing the offence creates the risk of serious detriment to the Federal 
Republic of Germany. 

(3) Section 98 (2) applies accordingly. 

Section 100 
Engaging in relations which endanger peace 

(1) Whoever is a German national whose livelihood is based within the territorial scope of 
this statute and, with the intention of starting a war or armed attack against the Federal 
Republic of Germany, establishes or maintains relations with a government, organisation or 
institution outside the territorial scope of this statute or with one of its intermediaries incurs a 
penalty of imprisonment for a term of at least one year. 
(2) In especially serious cases, the penalty is imprisonment for life or imprisonment for a 
term of at least five years. An especially serious case typically occurs where, by committing 
the act, the offender creates a serious danger to the continued existence of the Federal 
Republic of Germany. 
(3) In less serious cases, the penalty is imprisonment for a term of between one and five 
years. 

Section 100a 
Treasonous forgery 

(1) Whoever, despite knowing better, allows forged or falsified objects, reports concerning 
them or untrue assertions of a factual nature to come to the attention of another or to 
become known to the public, which, if they were genuine or true, would be of significance for 
the external security of the Federal Republic of Germany or its relations with a foreign power 
in order to deceive a foreign power into believing them to be genuine objects or facts, and 
thereby creates the risk of serious detriment to the external security of the Federal Republic 
of Germany or its relations with a foreign power, incurs a penalty of imprisonment for a term 
of between six months and five years. 
(2) Whoever produces such objects through forgery or falsification or procures them in order 
to allow them to come to the attention of another or to become known to the public in the 
manner indicated in subsection (1) in order to deceive a foreign power, and thereby creates 
the risk of serious detriment to the external security of the Federal Republic of Germany or 
its relations with a foreign power, incurs the same penalty. 
(3) The attempt is punishable. 
(4) In especially serious cases, the penalty is imprisonment for a term of at least one year. 
An especially serious case typically occurs where, by committing the act, the offender 
creates the risk of especially serious detriment to the external security of the Federal 
Republic of Germany or to its relations with a foreign power. 

Section 101 
Incidental legal consequences 

In addition to a sentence of imprisonment of at least six months for an intentional offence 
under this chapter, the court may order the loss of the ability to hold public office and be 
elected in public elections and to vote on public matters (section 45 (2) and (5)). 
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Section 101a 
Confiscation 

If an offence under this chapter has been committed, 

1. objects arising from the offence or used or intended for use in its commission or 
preparation and 

2. objects which are state secrets and objects of the kind referred to in section 
100a relating to the offence 

may be confiscated. Section 74a applies. Objects of the kind indicated in sentence 1 no. 2 
are confiscated even if the conditions of section 74 (3) sentence 1 and section 74b are not 
met if this is necessary to avert the risk of serious detriment to the external security of the 
Federal Republic of Germany; this also applies if the offender acted without guilt. 

Chapter 3 
Offences against foreign states 

Section 102 
Attacks against organs and representatives of foreign states 

(1) Whoever commits an attack against the life or limb of a foreign head of state, of a 
member of a foreign government or of the head of a foreign diplomatic mission who is 
certified in the federal territory whilst the person attacked is in Germany in an official capacity 
incurs a penalty of imprisonment for a term not exceeding five years or a fine, in especially 
serious cases imprisonment for a term of at least one year. 
(2) In addition to a sentence of imprisonment of at least six months, the court may order the 
loss of the ability to hold public office and be elected in public elections and to vote on public 
matters (section 45 (2) and (5)). 

Section 103 
(repealed) 

Section 104 
Desecration of flags and state symbols of foreign states 

(1) Whoever removes, destroys, damages or defaces, or commits defamatory mischief on a 
flag of a foreign state which has been put on public display as required by legal provisions or 
a recognised custom or a national symbol of such a state which has been mounted in a 
public place by a recognised mission of such a state incurs a penalty of imprisonment for a 
term not exceeding two years or a fine. 
(2) The attempt is punishable. 

Section 104a 
Requirements for prosecution 

Offences under this chapter are only prosecuted if the Federal Republic of Germany 
maintains diplomatic relations with the other state, reciprocity is guaranteed and was also 
guaranteed at the time of the offence, a request to prosecute has been made by the foreign 
government and the Federal Government authorises the prosecution. 

Chapter 4 
Offences against constitutional organs and in context of elections and ballots 

Section 105 
Coercion of constitutional organs 

(1) Whoever unlawfully uses force or threats of force to compel 

1. a legislative body of the Federation or one of the Länder or one of its 
committees, 

2. the Federal Convention or one of its committees or 
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3. the Federal Government, the Federal Constitutional Court, or the government or 
constitutional court of one of the Länder 

not to exercise its functions or to exercise them in a particular manner incurs a penalty of 
imprisonment for a term of between one year and 10 years. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 106 
Coercion of Federal President and members of constitutional organ 

(1) Whoever unlawfully uses force or a threat of serious harm to compel 

1. the Federal President or 

2. a member of 

a)  a legislative body of the Federation or of one of the Länder, 

b)  the Federal Convention or 

c)  the Federal Government or Federal Constitutional Court, or the government 
or constitutional court of one of the Länder 

not to exercise their functions or to exercise them in a particular manner incurs a penalty of 
imprisonment for a term of between three months and five years. 
(2) The attempt is punishable. 
(3) In especially serious cases, the penalty is imprisonment for a term of between one year 
and 10 years. 

Section 106a 
(repealed) 

Section 106b 
Disruption of work of legislative body 

(1) Whoever violates directives which are issued either generally or in a particular case by a 
legislative body of the Federation or of one of its Länder or its president in relation to safety 
and order in the legislative body’s building or its surrounding grounds, and thereby hinders or 
disrupts the activities of the legislative body, incurs a penalty of imprisonment for a term not 
exceeding one year or a fine. 
(2) In the case of directives issued by a legislative body of the Federation or its president, 
subsection (1) does not apply to the Members of the Bundestag, the Members of the 
Bundesrat and the Federal Government and their agents nor, in the case of regulations 
issued by a legislative body of one of the Länder or its president, to the members of the 
legislative bodies of that Land, the members of the Land government and its agents. 

Section 107 
Disruption of electoral process 

(1) Whoever, by force or threat of force, prevents or disrupts an election or the determination 
of its result incurs a penalty of imprisonment for a term not exceeding five years or a fine, in 
especially serious cases imprisonment for a term of at least one year. 
(2) The attempt is punishable. 

Section 107a 
Fraud in connection with elections 

(1) Whoever votes without being entitled to do so or brings about an incorrect election result 
or falsifies the result in another way incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. Whoever, in the capacity as a permissible assistant, casts a 
vote which is contrary to the choice of the person entitled to vote or without the person 
entitled to vote having expressed their choice also votes without being entitled to do so. 
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(2) Whoever incorrectly announces an election result or causes it to be incorrectly 
announced incurs the same penalty. 
(3) The attempt is punishable. 

Section 107b 
Forgery of election documents 

(1) Whoever 

1. secures their entry in the electoral roll (electoral register) by making false 
statements, 

2. registers another person as a voter whom they know to have no right to be 
registered, 

3. prevents the registration of an eligible voter although they know of that voter’s 
eligibility to vote, 

4. permits themselves to be nominated as a candidate in an election although they 
are ineligible 

incurs a penalty of imprisonment for a term not exceeding six months or a fine not exceeding 
180 daily rates, unless the offence is subject to a more severe penalty under other 
provisions. 
(2) The issuance of election documents for direct elections in the social security system is 
equivalent to an entry in the electoral roll. 

Section 107c 
Violation of secrecy of ballot 

Whoever contravenes a provision which serves to protect the secrecy of elections with the 
intention of obtaining for themselves or another knowledge as to how a person voted incurs 
a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 108 
Coercion of voters 

(1) Whoever unlawfully uses force, threatens serious harm, abuses a professional or 
economic relationship of dependence or other economic pressure to compel another, or 
whoever prevents another person from voting or exercising their right to vote in a particular 
manner incurs a penalty of imprisonment for a term not exceeding five years or a fine, in 
especially serious cases imprisonment for a term of between one year and 10 years. 
(2) The attempt is punishable. 

Section 108a 
Deceiving voters 

(1) Whoever, by means of deception, causes another to be mistaken as to the content of 
their declaration upon casting their vote or, against their will, not to vote or to cast an invalid 
vote incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) The attempt is punishable. 

Section 108b 
Bribing voters 

(1) Whoever offers, promises or grants another gifts or other benefits in exchange for not 
voting or for voting in a particular manner incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 
(2) Whoever demands, allows themselves to be promised or accepts gifts or other benefits in 
exchange for not voting or voting in a particular manner incurs the same penalty. 

Section 108c 
Incidental legal consequences 
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In addition to a sentence of imprisonment of at least six months for an offence under 
sections 107, 107a, 108 and 108b, the court may order the loss of the right to be elected in 
public elections and to vote on public matters (section 45 (2) and (5)). 

Section 108d 
Scope 

Sections 107 to 108c apply to parliamentary elections, to the election of members of the 
European Parliament, other popular elections and ballots at the federal, federal state and 
local government level, to elections and ballots in subareas at federal state or local 
government level, as well as to direct elections in the social security system. The signing of 
nomination papers or the signing of a petition for a referendum is equivalent to an election or 
ballot. 

Section 108e 
Taking of bribes by and giving of bribes to elected officials 

(1) Whoever, in the capacity as a Member of the Bundestag or as a member of one of the 
Länder parliaments, demands, allows themselves to be promised or accepts an undue 
advantage for themselves or a third party in return for performing or refraining from 
performing an act, upon request or instruction, in the exercise of their mandate incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(2) Whoever offers, promises or grants to a Member of the Bundestag or a member of one of 
the Länder parliaments an undue advantage for the member themselves or a third party in 
return for that member performing or refraining from performing an act, upon request or 
instruction in the exercise of their mandate, incurs the same penalty. 
(3) Members of 

1.  a local administrative body,  

2.  a body of an administrative unit established for a subarea of a Land or a local 
authority and elected in direct and general elections, 

3. the Federal Convention, 

4.  the European Parliament, 

5.  a parliamentary assembly of an international organisation and 

6.  a legislative body of a foreign state 

are considered equal to the members referred to in subsections (1) and (2). 
(4) An undue advantage is in particular not deemed to exist if the acceptance of the 
advantage is in accordance with the relevant provisions relating to the member’s legal 
status. The following is not considered an undue advantage:  

1. a political mandate or a political function or 

2.  a donation which is permissible under the Political Parties Act or other relevant 
legislation. 

(5) In addition to a sentence of imprisonment of at least six months, the court may order the 
loss of the ability to be elected in public elections and to vote on public matters. 

Chapter 5 
Offences against national defence 

Section 109 
Avoiding draft by mutilation 

(1) Whoever, by mutilation or other means, renders themselves or another person, with that 
person’s consent, or causes themselves or another person to be rendered unfit for military 
service incurs a penalty of imprisonment for a term of between three months and five years. 
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(2) If the offender causes such unfitness only for a certain period of time or for a certain type 
of duty, the penalty is imprisonment for a term not exceeding five years or a fine. 
(3) The attempt is punishable. 

Section 109a 
Avoiding draft by deception 

(1) Whoever engages in fraudulent practices with intent to deceive in order to evade or 
cause another to evade military service either permanently or for a certain period of time, in 
its entirety or for a certain type of duty, incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 
(2) The attempt is punishable. 

Sections 109b and 109c 
(repealed) 

Section 109d 
Disruptive propaganda against Federal Armed Forces 

(1) Whoever, despite knowing better and for the purpose of dissemination, makes false or 
grossly distorted assertions of fact the dissemination of which is suitable for causing a 
disruption to the functioning of the Federal Armed Forces, or whoever disseminates such 
assertions in the knowledge of their falseness in order to obstruct the Federal Armed Forces 
in the discharge of their duty of national defence incurs a penalty of imprisonment for a term 
not exceeding five years or a fine. 
(2) The attempt is punishable. 

Section 109e 
Sabotage against means of defence 

(1) Whoever, without being authorised to do so, destroys, damages, alters, renders unusable 
or removes military resources or an installation or facility used entirely or predominantly for 
the national defence or the protection of the civilian population from the dangers of war, and 
thereby endangers the security of the Federal Republic of Germany, the fighting strength of 
its troops or human life, incurs a penalty of imprisonment for a term of between three months 
and five years. 
(2) Whoever knowingly and defectively produces or supplies such an object or material 
required for its production, and thereby knowingly causes the danger referred to in 
subsection (1), incurs the same penalty. 
(3) The attempt is punishable. 
(4) In especially serious cases, the penalty is imprisonment for a term of between one year 
and 10 years. 
(5) Whoever causes the danger in the cases under subsection (1) by negligence, or in the 
cases under subsection (2) not knowingly but intentionally or negligently, incurs a penalty of 
imprisonment for a term not exceeding five years or a fine, unless the offence is subject to a 
more severe penalty under other provisions. 

Section 109f 
Intelligence activity endangering national security 

(1) Whoever, on behalf of a government agency, a political party or another organisation 
outside the territorial scope of this statute or for a banned organisation or one of its 
intermediaries 

1. gathers information about national defence matters, 

2. operates an intelligence service dedicated to national defence matters or 

3. recruits for or supports one of these activities, 

and thereby supports activities directed against the security of the Federal Republic of 
Germany or the fighting strength of its troops, incurs a penalty of imprisonment for a term not 
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exceeding five years or a fine, unless the offence is subject to a more severe penalty under 
other provisions. Activities intended to inform the public within the context of normal press or 
radio reporting remain unaffected. 
(2) The attempt is punishable. 

Section 109g 
Images endangering national security 

(1) Whoever makes an image or description of military resources, a military installation or 
facility or a military operation, or allows another to obtain such an image or description, and 
thereby knowingly endangers the security of the Federal Republic of Germany or the fighting 
strength of its troops, incurs a penalty of imprisonment for a term not exceeding five years or 
a fine. 
(2) Whoever takes an aerial photograph of an area or object within the territorial scope of this 
statute or allows another to obtain such a photograph or an image produced therefrom, and 
thereby knowingly endangers the security of the Federal Republic of Germany or the fighting 
strength of its troops, incurs a penalty of imprisonment for a term not exceeding two years or 
a fine, unless the offence is subject to a penalty under subsection (1). 
(3) The attempt is punishable. 
(4) Whoever, in the cases under subsection (1), allows another to obtain the image or 
description, and thereby not knowingly, but intentionally or recklessly, causes the danger, 
incurs a penalty of imprisonment for a term not exceeding two years or a fine. However, no 
liability is incurred if the offender acted with the permission of a competent government 
agency. 

Section 109h 
Recruiting for foreign armed forces 

(1) Whoever, on behalf of a foreign power, recruits a German national for military service in a 
military or paramilitary organisation or introduces that person to their recruiters or to the 
military service of such an organisation incurs a penalty of imprisonment for a term of 
between three months and five years. 
(2) The attempt is punishable. 

Section 109i 
Incidental consequences 

In addition to a sentence of imprisonment for a term of at least one year for an offence under 
sections 109e and 109f, the court may order the loss of the ability to hold public office and be 
elected in public elections and to vote on public matters (section 45 (2) and (5)). 

Section 109k 
Confiscation 

If an offence under sections 109d to 109g has been committed, 

1. objects arising from the offence or used or intended for use in its commission or 
preparation and 

2. images, descriptions and photographs relating to an offence under section 109g  

may be confiscated. Section 74a applies. Objects of the type indicated in sentence 1 no. 2 
are confiscated even if the conditions of section 74 (3) sentence 1 and section 74b are not 
met if national defence interests so require; this also applies if the offender acted without 
guilt. 

Chapter 6 
Resistance to state authority 

Section 110 
(repealed) 
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Section 111 
Public incitement to commit offences 

(1) Whoever publicly, in a meeting or by disseminating material (section 11 (3)) incites the 
commission of an unlawful act incurs the same penalty as an abettor (section 26). 
(2) If the incitement is unsuccessful, the penalty is imprisonment for a term not exceeding 
five years or a fine. The penalty may not be more severe than if the incitement had been 
successful (subsection (1)); section 49 (1) no. 2 applies. 

Section 112 
(repealed) 

Section 113 
Resistance to enforcement officers 

(1) Whoever, by force or threat of force, resists a public official or a soldier in the Federal 
Armed Forces charged with enforcing laws, statutory instruments, judgments, judicial 
decisions or directions in the performance of such an official act incurs a penalty of 
imprisonment for a term not exceeding three years or a fine. 
(2) In especially serious cases, the penalty is imprisonment for a term of between six months 
and five years. An especially serious case typically occurs where 

1. the offender or another party to the offence carries a weapon or another 
dangerous implement,  

2. the offender, by committing an act of violence, places the assaulted person in 
danger of death or at risk of serious damage to health or 

3.  the act is committed jointly with another party to the offence. 

(3) The offence is not punishable under this provision if the official act is not lawful. This also 
applies if the offender mistakenly assumes that the official act is lawful. 
(4) If, when committing the act, the offender mistakenly assumes that the official act is not 
lawful and if the offender could have avoided the mistake, the court may, at its discretion, 
mitigate the penalty (section 49 (2)) or dispense with imposing a penalty pursuant to this 
provision if the offender’s guilt is minor. If the offender was unable to avoid the mistake and, 
under the circumstances known to him or her, could not reasonably be expected to use legal 
remedies to defend himself or herself against the presumed unlawful official act, then the act 
is not punishable under this provision; if the offender could reasonably be expected to do so, 
the court may, at its discretion, mitigate the penalty (section 49 (2)) or dispense with 
imposing a penalty pursuant to this provision. 

Section 114 
Assault of enforcement officers 

(1) Whoever assaults a public official or a soldier in the Federal Armed Forces charged with 
enforcing laws, statutory instruments, judgments, judicial decisions or directions in the 
performance of an official act incurs a penalty of imprisonment for a term of between three 
months and five years. 
(2) Section 113 (2) applies accordingly. 
(3) Section 113 (3) and (4) applies accordingly if the official act is an enforcement measure 
within the meaning of section 113 (1). 

Section 115 
Resistance to or assault of persons equal to enforcement officers 

(1) Sections 113 and 114 apply accordingly to protect persons who are vested with the 
powers and duties of police officers or who are investigators of the public prosecution service 
without being public officials. 
(2) Sections 113 and 114 apply accordingly to protect persons who are called upon to assist 
in the performance of the official act. 
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(3) Section 113 also applies to persons who, in the case of accidents, a common danger or 
an emergency, use force or the threat of force to hinder the members of the fire brigade, the 
civil protection service or one of the rescue services who are rendering assistance. Persons 
who assault those who are rendering assistance in such situations incur a penalty pursuant 
to section 114. 

Sections 116 to 119 
(repealed) 

Section 120 
Facilitating escape of prisoners 

(1) Whoever frees a prisoner or encourages or supports a prisoner in the escape incurs a 
penalty of imprisonment for a term not exceeding three years or a fine. 
(2) If the offender is under a duty as a public official or a person entrusted with special public 
service functions to prevent the prisoner’s escape, the penalty is imprisonment for a term not 
exceeding five years or a fine. 
(3) The attempt is punishable. 
(4) A person otherwise detained in an institution by official order is equal to a prisoner within 
the meaning of subsections (1) and (2). 

Section 121 
Mutiny by prisoners 

(1) Prisoners who gang up and join forces to 

1. coerce (section 240) or assault a prison officer, another officer or a person 
charged with their supervision, support or examination, 

2. escape by use of force or 

3. aid one of their number or another prisoner to escape by use of force 

incur a penalty of imprisonment for a term of between three months and five years. 
(2) The attempt is punishable. 
(3) In especially serious cases, the penalty for mutiny is imprisonment for a term of between 
six months and 10 years. An especially serious case typically occurs where the offender or 
another party to the offence 

1. carries a firearm, 

2. carries another weapon or another dangerous implement for the purpose of 
using it to commit the offence or 

3. by committing an act of violence places another in danger of death or at risk of 
serious damage to health. 

(4) A person in preventive detention is equal to a prisoner within the meaning of subsections 
(1) to (3). 

Section 122 
(repealed) 

Chapter 7 
Offences against public order 

Section 123 
Trespass 

(1) Whoever unlawfully enters the private premises, business premises or other enclosed 
property of another, or closed premises designated for public service or transportation, or 
whoever stays there without being authorised to do so and does not leave when requested 
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to do so by the authorised person incurs a penalty of imprisonment for a term not exceeding 
one year or a fine. 
(2) The offence is prosecuted only upon request. 

Section 124 
Aggravated trespass 

If a crowd of people publicly gangs together and, with the intention of joining forces to 
commit acts of violence against persons or property, unlawfully enters the private premises, 
business premises or other enclosed property of another, or closed premises designated for 
public service, then each person taking part in these acts incurs a penalty of imprisonment 
for a term not exceeding two years or a fine. 

Section 125 
Breach of peace 

(1) Whoever participates as an offender or a participant in 

1. acts of violence against persons or property or 

2. threatening acts of violence against persons 

which are committed by a crowd of people who have joined forces in a manner which 
endangers public safety, or whoever encourages a crowd of people to commit such acts, 
incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) To the extent that the offences referred to in subsection (1) nos. 1 and 2 carry a penalty 
pursuant to section 113, section 113 (3) and (4) applies analogously. This also applies in the 
cases under section 114 if the official act is an enforcement measure within the meaning of 
section 113 (1). 

Section 125a 
Especially serious breach of peace 

In especially serious cases under section 125 (1), the penalty is imprisonment for a term of 
between six months and 10 years. An especially serious case typically occurs where the 
offender 

1. carries a firearm, 

2. carries another weapon or another dangerous implement, 

3. by committing an act of violence places another in danger of death or at risk of 
serious damage to health or 

4. loots or causes significant damage to another’s property. 

Section 126 
Disturbing public peace by threatening to commit offences 

(1) Whoever, in a manner which is suitable for causing a disturbance of the public peace, 
threatens to commit 

1. breach of the peace as designated in section 125a sentence 2 nos. 1 to 4, 

2. murder under specific aggravating circumstances (section 211), murder (section 
212) or genocide (section 6 of the Code of Crimes against International Law) or a crime 
against humanity (section 7 of the Code of Crimes against International Law) or a war 
crime (section 8, 9, 10, 11 or 12 of the Code of Crimes against International Law), 

3. grievous bodily harm (section 226), 

4. an offence against personal liberty under section 232 (3) sentence 2, section 
232a (3), (4) or (5), section 232b (3) or (4), section 233a (3) or (4), each to the extent that 
it represents a serious criminal offence, section 234, 234a, 239a or 239b, 
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5. robbery or extortion with use of force or threat of force (sections 249 to 251 or 
section 255), 

6. a serious criminal offence constituting a public danger under sections 306 to 
306c or section 307 (1) to (3), section 308 (1) to (3), section 309 (1) to (4), section 313, 
section 314 or section 315 (3), section 315b (3), section 316a (1) or (3), section 316c (1) 
or (3) or section 318 (3) or (4) or 

7. a less serious criminal offence constituting a public danger under section 309 
(6), section 311 (1), section 316b (1), section 317 (1) or section 318 (1) 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever, despite knowing better and in a manner which is suitable for causing a 
disturbance of the public peace, pretends that the commission of one of the unlawful acts 
referred to in subsection (1) is imminent incurs the same penalty. 

Section 127 
Forming armed groups 

Whoever unlawfully forms or commands a group which is in possession of weapons or other 
dangerous implements, or whoever joins such a group, provides it with weapons or money or 
supports it by other means incurs a penalty of imprisonment for a term not exceeding two 
years or a fine. 

Section 128 
(repealed) 

Section 129 
Forming criminal organisations 

(1) Whoever forms an organisation or participates as a member in an organisation the 
objectives or activities of which are directed at the commission of offences which incur a 
penalty of a maximum term of imprisonment of at least two years incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. Whoever supports such an 
organisation or recruits members or supporters for such an organisation incurs a penalty of 
imprisonment for a term not exceeding three years or a fine. 
(2) An organisation is a structured association of more than two persons, established to exist 
for a longer period of time, regardless of whether it has formally defined roles for its 
members, continuous membership or a developed structure and whose purpose is the 
pursuit of an overriding common interest. 
(3) Subsection (1) does not apply 

1. if the organisation is a political party which the Federal Constitutional Court has 
not declared to be unconstitutional, 

2. if the commission of offences is only one objective or an activity merely of 
subordinate importance or 

3. to the extent that the objectives or activities of the organisation relate to criminal 
offences under sections 84 to 87. 

(4) The attempt to form an organisation referred to in subsection (1) sentence 1 and 
subsection (2) is punishable. 
(5) In especially serious cases under subsection (1) sentence 1, the penalty is imprisonment 
for a term of between six months and five years. An especially serious case typically occurs 
where the offender is one of the ringleaders or persons operating behind the scenes of the 
organisation. In the cases under subsection (1) sentence 1, the penalty is imprisonment for a 
term of between six months and 10 years if the objective or activity of the organisation is 
directed at the commission of offences of the type referred to in section 100b (2) no. 1 (a), 
(c), (d), (e) and (g) to (m), and nos. 2 to 5 and 7 of the Code of Criminal Procedure, with the 
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exception of offences under section 100b (2) no. 1 (g) of the Code of Criminal Procedure, in 
accordance with sections 239a and 239b of this statute. 
(6) In the case of parties to an offence whose guilt is minor or whose contribution is of 
subordinate importance, the court may, in the cases under subsections (1) and (4), dispense 
with imposing a penalty. 
(7) The court may, at its discretion, mitigate the penalty (section 49 (2)) or dispense with 
imposing a penalty pursuant to these provisions if the offender 

1. makes voluntary and earnest efforts to prevent the continued existence of the 
organisation or the commission of an offence consistent with its objectives or 

2. voluntarily discloses what he or she knows to an authority in time to prevent 
acts the planning of which he or she is aware of; 

if the offender succeeds in preventing the continued existence of the organisation or this is 
achieved without any effort on the offender’s part, no criminal liability is incurred. 

Section 129a 
Forming terrorist organisations 

(1) Whoever forms an organisation (section 129 (2)) whose objectives or activities are 
directed at the commission of 

1. murder under specific aggravating circumstances (section 211) or murder 
(section 212) or genocide (section 6 of the Code of Crimes against International Law) or a 
crime against humanity (section 7 of the Code of Crimes against International Law) or a 
war crime (section 8, 9, 10, 11 or 12 of the Code of Crimes against International Law) or 

2. offences against personal liberty under section 239a or section 239b, 

3. (repealed) 

or whoever participates as a member of such an organisation incurs a penalty of 
imprisonment for a term of between one year and 10 years. 
(2) Whoever forms an organisation whose objectives or activities are directed at 

1. causing serious physical or mental harm to another person, especially of the 
kind designated in section 226, 

2. committing offences under section 303b, section 305, section 305a or offences 
constituting a public danger under sections 306 to 306c or section 307 (1) to (3), section 
308 (1) to (4), section 309 (1) to (5), section 313, 314 or section 315 (1), (3) or (4), 
section 316b (1) or (3) or section 316c (1) to (3) or section 317 (1), 

3. committing offences against the environment under section 330a (1) to (3), 

4. committing offences under section 19 (1) to (3), section 20 (1) or (2), section 
20a (1) to (3), section 19 (2) no. 2 or (3) no. 2, section 20 (1) or (2), or section 20a (1) to 
(3), in each case also in conjunction with section 21, or under section 22a (1) to (3) of the 
War Weapons Control Act or 

5. committing offences under section 51 (1) to (3) of the Weapons Act, 

or whoever participates as a member of such an organisation if one of the offences referred 
to in nos. 1 to 5 is intended to seriously intimidate the population, to unlawfully coerce an 
authority or an international organisation by force or threat of force, or to destroy or 
significantly impair the fundamental political, constitutional, economic or social structures of a 
state or of an international organisation and which, given the nature or consequences of 
such offences, may seriously damage a state or an international organisation incurs the 
same penalty. 
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(3) If the objectives or activities of the organisation are directed at threatening the 
commission of one of the offences indicated in subsection (1) or (2), the penalty is 
imprisonment for a term of between six months and five years. 
(4) If the offender is one of the ringleaders or persons operating behind the scenes, the 
penalty is imprisonment for a term of at least three years in the cases under subsections (1) 
and (2) and imprisonment for a term of between one year and 10 years in the cases under 
subsection (3). 
(5) Whoever supports an organisation as described in subsection (1), (2) or (3) incurs a 
penalty of imprisonment for a term of between six months and 10 years in the cases under 
subsections (1) and (2) and a penalty of imprisonment for a term not exceeding five years or 
a fine in the cases under subsection (3). Whoever recruits members or supporters for an 
organisation as described in subsection (1) or (2) incurs a penalty of imprisonment for a term 
of between six months and five years. 
(6) In the case of parties to an offence whose guilt is minor and whose contribution is of 
subordinate importance, the court may, in the cases of subsections (1), (2), (3) and (5), 
mitigate the penalty at its discretion (section 49 (2)). 
(7) Section 129 (7) applies accordingly. 
(8) In addition to a sentence of imprisonment of at least six months, the court may order the 
loss of the ability to hold public office and be elected in public elections (section 45 (2)). 
(9) In the cases under subsections (1), (2), (4) and (5), the court may make an order for the 
supervision of conduct (section 68 (1)). 

Section 129b 
Foreign criminal and terrorist organisations; confiscation 

(1) Sections 129 and 129a apply to foreign organisations. If the offence relates to an 
organisation outside the Member States of the European Union, this only applies if the 
offence was committed by way of an activity carried out within the territorial scope of this 
statute or if the offender or the victim is a German national or is in Germany. In cases which 
fall under sentence 2, the offence is prosecuted only upon authorisation by the Federal 
Ministry of Justice and Consumer Protection. Authorisation may also be granted for an 
individual case or in general for the prosecution of future offences relating to a specific 
organisation. When deciding whether to give authorisation, the Federal Ministry is to take 
into account whether the organisation’s activities are directed against the fundamental 
values of a state order which respects human dignity or against the peaceful coexistence of 
nations and which appear reprehensible when weighing all the circumstances of the case. 
(2) Section 74a applies to cases under section 129 and section 129a, in each case also in 
conjunction with subsection (1). 

Section 130 
Incitement of masses 

(1) Whoever, in a manner which is suitable for causing a disturbance of the public peace, 

1. incites hatred against a national, racial, religious group or a group defined by 
their ethnic origin, against sections of the population or individuals on account of their 
belonging to one of the aforementioned groups or sections of the population, or calls for 
violent or arbitrary measures against them or 

2. violates the human dignity of others by insulting, maliciously maligning or 
defaming one of the aforementioned groups, sections of the population or individuals on 
account of their belonging to one of the aforementioned groups or sections of the 
population 

incurs a penalty of imprisonment for a term of between three months and five years. 
(2) Whoever 
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1. disseminates material (section 11 (3)) or makes it available to the public, or 
offers, supplies or makes available to a person under 18 years of age material (section 11 
(3)) which 

a)  incites hatred against one of the groups referred to in subsection (1) no. 1, 
sections of the population or individuals on account of their belonging to one of 
the groups referred to in subsection (1) no. 1, or sections of the population, 

b) calls for violent or arbitrary measures against one of the persons or bodies of 
persons referred to in letter (a) or 

c) attacks the human dignity of one of the persons or bodies of persons 
referred to in letter (a) by insulting, maliciously maligning or defaming them, 

2.  makes content referred to in no. 1 (a) to (c) available to a person under 18 
years of age or to the public through broadcasting or telemedia services or 

3.  produces, purchases, supplies, stocks, offers, advertises or undertakes to 
import or export material (section 11 (3)) of such content referred to in no. 1 (a) to (c) in 
order to use it or parts obtained from it within the meaning of no. 1 or 2 or to facilitate 
such use by another 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(3) Whoever publicly or in a meeting approves of, denies or downplays an act committed 
under the rule of National Socialism of the kind indicated in section 6 (1) of the Code of 
Crimes against International Law in a manner which is suitable for causing a disturbance of 
the public peace incurs a penalty of imprisonment for a term not exceeding five years or a 
fine. 
(4) Whoever publicly or in a meeting disturbs the public peace in a manner which violates the 
dignity of the victims by approving of, glorifying or justifying National Socialist tyranny and 
arbitrary rule incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(5) Subsection (2) no. 1 and no. 3 also applies to material (section 11 (3)) of such content 
referred to in subsections (3) and (4). Whoever makes content referred to in subsections (3) 
and (4) available to a person under 18 years of age or available to the public through 
broadcasting or telemedia services incurs the same penalty specified in subsection (2) no. 2. 
(6) In the cases under subsection (2) nos. 1 and 2, also in conjunction with subsection (5), 
the attempt is punishable. 
(7) In the cases under subsection (2), also in conjunction with subsection (5), and in the 
cases under subsections (3) and (4), section 86 (3) applies accordingly. 

Section 130a 
Instructions for committing criminal offences 

(1) Whoever disseminates or makes available to the public material (section 11 (3)) which is 
of such a nature as to serve as instructions for committing one of the unlawful acts referred 
to in section 126 (1) and whose content is intended to encourage or cause others to commit 
such an act incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever 

1. disseminates or makes available to the public material (section 11 (3)) which is 
of such a nature as to serve as instructions for one of the unlawful acts referred to in 
section 126 (1) or 

2. gives instructions for one of the unlawful acts referred to in section 126 (1) 
either publicly or in a meeting 

in order to encourage or cause others to commit such an act incurs the same penalty. 
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(3) Whoever makes content specified in subsection (1) or subsection (2) no. 1 available to 
the public through broadcasting or telemedia services incurs the penalty under subsection 
(1). 
(4) Section 86 (3) applies accordingly. 

Section 131 
Depictions of violence 

(1) Whoever 

1. takes material (section 11 (3)) which describes cruel or otherwise inhuman acts of 
violence against humans or humanoid beings in a manner which glorifies or 
downplays such acts of violence or which represents the cruel or inhuman aspects of 
the event in a manner which violates human dignity and 

a) disseminates or makes it available to the public,  

b) offers, supplies or makes it available to a person under 18 years of age or 

2. makes content referred to in no. 1 available through broadcasting or telemedia 
services to 

a)  a person under 18 years of age, 

b) the public or 

3. produces, obtains, supplies, stocks, offers, advertises or undertakes to import or 
export material (section 11 (3)) of such content referred to in no. 1 in order to use it or 
parts obtained from it within the meaning of no. 1 (a) or (b), or no. 2, or to facilitate such 
use by another 

incurs a penalty of imprisonment for a term not exceeding one year or a fine. In the cases 
under sentence 1 no. 1 and no. 2, the attempt is punishable. 
(2) Subsection (1) does not apply if the act serves the reporting about current or historical 
events. 
(3) Subsection (1) sentence 1 no. 1 (b) and no. 2 (a) does not apply if it is the person having 
the duty of care and custody of another person who acts; this does not apply if the person 
having the duty of care and custody grossly breaches the duty of care and upbringing by 
offering, supplying or making available such material. 

Section 132 
Fraudulent exercise of public office 

Whoever, without being authorised to do so, engages in exercising a public office or 
undertakes an act which may only be undertaken with the authority of public office incurs a 
penalty of imprisonment for a term not exceeding two years or a fine. 

Section 132a 
Abuse of titles, professional designations and symbols 

(1) Whoever, without being authorised to do so, 

1. uses domestic or foreign titles of office, academic degrees, honorific titles or 
public honours, 

2. uses the professional designation of ‘physician’, ‘dentist’, ‘psychological 
psychotherapist’, ‘child or youth psychotherapist’, ‘psychotherapist’, ‘veterinarian’, 
‘pharmacist’, ‘lawyer’ (Rechtsanwalt), ‘patent attorney’, ‘certified accountant’, ‘sworn 
auditor’, ‘tax consultant’ (Steuerberater) or ‘tax representative’ (Steuerbevollmächtigter), 

3. uses the title of ‘publicly appointed expert’ or 

4. wears domestic or foreign uniforms, official dress or official insignia 
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incurs a penalty of imprisonment for a term not exceeding one year or a fine. 
(2) Designations, academic degrees, titles, honours, uniforms, official dress or official 
insignia which are easy to confuse with those referred to in subsection (1) are equivalent to 
those referred to in subsection (1). 
(3) Subsections (1) and (2) also apply to official titles, titles, honours, official dress and 
official insignia of the churches and other religious communities under public law. 
(4) Objects to which an offence under subsection (1) no. 4, either alone or in conjunction with 
subsections (2) or (3), relates may be confiscated. 

Section 133 
Destruction of material in official custody 

(1) Whoever destroys, damages, renders unusable or removes from official access any 
papers or other movable items which have been put in official custody or which have been 
officially placed in their or another’s custody incurs a penalty of imprisonment for a term not 
exceeding two years or a fine. 
(2) The same applies to papers or other movable items in the official custody of a church or 
another religious community under public law or which have been placed in official custody 
with the offender or another. 
(3) Whoever commits the act in relation to an object which has been entrusted to or made 
available to them in their capacity as a public official or a person entrusted with special public 
service functions incurs a penalty of imprisonment for a term not exceeding five years or a 
fine. 

Section 134 
Defacing official notices 

Whoever knowingly destroys, removes, disfigures, defaces or distorts the meaning of official 
papers which have been put up or put on display in a public place to serve as an 
announcement incurs a penalty of imprisonment for a term not exceeding one year or a fine. 

Section 135 
(repealed) 

Section 136 
Destruction of objects under seizure; breach of seal 

(1) Whoever destroys, damages, renders unusable, or entirely or partially removes an object 
which is under lien or has been officially seized in another manner incurs a penalty of 
imprisonment for a term not exceeding one year or a fine. 
(2) Whoever damages, removes or defaces an official seal applied in order to seize, officially 
seal or mark objects, or whoever entirely or partially renders the attachment produced by the 
seal ineffective incurs the same penalty. 
(3) The offence does not carry a penalty pursuant to subsections (1) and (2) if the lien, the 
seizure or the application of the seal was not executed by lawful official act. This also applies 
if the offender mistakenly assumes that the official act was lawful. 
(4) Section 113 (4) applies analogously. 

Section 137 
(repealed) 

Section 138 
Failure to report planned offences 

(1) Whoever has credible information about the planning or the commission of 

1. (repealed) 

2. high treason in the cases under sections 81 to 83 (1), 
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3. treason or endangering external security in the cases under sections 94 to 96, 
section 97a or 100, 

4. counterfeiting money or securities in the cases under sections 146, 151 and 
152, or counterfeiting guaranteed payment cards and blank Eurocheques in the cases 
under section 152b (1) to (3), 

5. murder under specific aggravating circumstances (section 211) or murder 
(section 212) or genocide (section 6 of the Code of Crimes against International Law) or a 
crime against humanity (section 7 of the Code of Crimes against International Law) or a 
war crime (section 8, 9, 10, 11 or 12 of the Code of Crimes against International Law) or 
a crime of aggression (section 13 of the Code of Crimes against International Law), 

6. an offence against personal liberty in the cases under section 232 (3) sentence 
2, section 232a (3), (4) and (5), section 232b (3) or (4), section 233a (3) or (4), in each 
case to the extent that it constitutes a serious criminal offence, under section 234, 234a, 
239a or 239b, 

7. robbery or extortion with use of force or threat of force (sections 249 to 251 or 
section 255) or 

8. offences constituting a public danger in the cases under sections 306 to 306c or 
section 307 (1) to (3), section 308 (1) to (4), section 309 (1) to (5), section 310, 313, 314, 
section 315 (3), section 315b (3) or section 316a or 316c 

at a time when the commission or result can still be prevented and fails to report it in time to 
the public authorities or to the person threatened incurs a penalty of imprisonment for a term 
not exceeding five years or a fine. 
(2) Whoever credibly learns  

1. of the commission of an offence under section 89a or 

2. of the planning or commission of an offence under section 129a, also in 
conjunction with section 129b (1) sentences 1 and 2,  

at a time when the commission can still be prevented and fails to report it without delay to 
the public authorities incurs the same penalty. Section 129b (1) sentences 3 to 5 applies 
accordingly in the case under no. 2. 
(3) Whoever recklessly fails to make a report although they have credible information about 
the planning or the commission of an unlawful act incurs a penalty of imprisonment for a 
term not exceeding one year or a fine. 

Section 139 
Exemption from punishment for failure to report planned crimes 

(1) If, in the cases under section 138, the offence was not attempted, the court may dispense 
with imposing a penalty. 
(2) Clergy are not obliged to report what has been confided to them in their capacity as 
spiritual advisers. 
(3) Whoever fails to report an offence which they would be required to make against a 
relative is exempt from punishment if they made earnest efforts to dissuade the relative from 
committing the offence or to prevent the result, except in the case of 

1. murder under specific aggravating circumstances or murder (section 211 or 
212), 

2. genocide in the cases under section 6 (1) no. 1 of the Code of Crimes against 
International Law, a crime against humanity under section 7 (1) no. 1 of the Code of 
Crimes against International Law or a war crime under section 8 (1) no. 1 of the Code of 
Crimes against International Law or 



Service provided by the Federal Ministry of Justice and Consumer Protection 
and the Federal Office of Justice ‒ www.gesetze-im-internet.de 

Page 77 of 166 

3. abduction for the purpose of extortion (section 239a (1)), hostage-taking 
(section 239b (1)), or an attack on air or maritime traffic (section 316c (1)) by a terrorist 
organisation (section 129a, also in conjunction with section 129b (1)). 

Under the same conditions, a lawyer, defence counsel, physician, psychotherapist, or child 
or youth psychotherapist is not obliged to report what was confided to them in their 
professional capacity. The professional assistants of those persons referred to in sentence 2 
and those persons who work for them as part of their professional training are not obliged to 
report what they learn in their professional capacity. 
(4) Whoever prevents the commission or the result of the offence other than by reporting is 
exempt from punishment. If the commission or result of the offence does not take place 
without any action on the part of the person obliged to report, then that person’s earnest 
efforts to prevent the result suffice for exemption from punishment. 

Section 140 
Rewarding and approval of offences 

Whoever 

1. rewards or 

2. approves of publicly, in a meeting or by disseminating material (section 11 (3)) 
in a manner which is suitable for causing a disturbance of the public peace 

one of the unlawful acts referred to in section 138 (1) nos. 2 to 4 and no. 5 last alternative 
and in section 126 (1) or an unlawful act under section 176 (3), sections 176a and 176b, 
under section 177 (4) to (8) or section 178 after it has been committed or culpably attempted 
incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 141 
(repealed) 

Section 142 
Leaving scene of accident 

(1) Parties to a road traffic accident who leave the scene of the accident before 

1. having facilitated, on behalf of the other parties to the accident and any persons 
suffering injury or harm, the determination of their identity, of their vehicle and the nature 
of their involvement through their presence and by stating that they were involved in the 
accident or 

2. having waited for an appropriate period of time under the circumstances during 
which no one was willing to make such determinations 

incur a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Parties to an accident who leave the scene of the accident 

1. after the end of the waiting period (subsection (1) no. 2) or 

2. justifiably or excusably 

but subsequently do not promptly make such determinations possible also incur the penalty 
under subsection (1). 
(3) Parties to an accident satisfy the obligation to subsequently make the determinations 
possible if they inform the persons entitled to receive such information (subsection (1) no. 1) 
or a nearby police station that they were involved in the accident and if they state their 
address and whereabouts as well as the licence plate number and location of their vehicle 
and make it available for prompt examination for a reasonable period. This does not apply if 
they intentionally obstruct these determinations by their conduct. 
(4) The court mitigates the penalty (section 49 (1)) in the cases under subsections (1) and (2) 
or may dispense with imposing a penalty pursuant to these provisions if the parties to the 
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accident voluntarily make the determinations possible (subsection (3)) within 24 hours after 
an accident which did not take place in flowing traffic and which resulted in merely minor 
property damage. 
(5) A party to an accident is deemed to be anyone whose conduct, under the circumstances, 
may have contributed to causing the accident. 

Section 143 
(repealed) 

Section 144 
(repealed) 

Section 145 
Misuse of emergency numbers and tampering with means of accident prevention and 

first aid 
(1) Whoever intentionally or knowingly 

1. improperly uses emergency numbers or distress signals or 

2. pretends that the assistance of other persons is required due to an accident or a 
common danger or emergency 

incurs a penalty of imprisonment for a term not exceeding one year or a fine. 
(2) Whoever intentionally or knowingly 

1. removes, defaces or distorts the meaning of warning or prohibition signs which 
serve to prevent accidents or a common danger or 

2. removes, alters or renders unusable protective equipment which serves to 
prevent accidents or a common danger or rescue equipment designed for rendering 
assistance following accidents or in the case of a common danger 

incurs a penalty of imprisonment for a term not exceeding two years or a fine, unless the act 
is subject to a penalty under section 303 or 304. 

Section 145a 
Non-compliance with directions during supervision of conduct 

Whoever fails to comply with a specific direction as referred to in section 68b (1) during a 
period of supervision of conduct, and thereby endangers the objective of the measure, incurs 
a penalty of imprisonment for a term not exceeding one year or a fine. The offence may be 
prosecuted only upon the request of the supervisory authority (section 68a). 

Section 145b 
(repealed) 

Section 145c 
Violation of disqualification from exercising profession 

Whoever exercises a profession, branch of profession, trade or branch of trade on their own 
behalf or for another or allows another to exercise it for them although they or the other 
person have been disqualified from exercising a profession incurs a penalty of imprisonment 
for a term not exceeding one year or a fine. 

Section 145d 
Misleading authorities about commission of offence 

(1) Whoever, despite knowing better, misleads an authority or an agency competent to 
receive criminal complaints about the fact 

1. that an unlawful act has been committed or 
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2. that the commission of one of the unlawful acts referred to in section 126 (1) is 
imminent 

incurs a penalty of imprisonment for a term not exceeding three years or a fine, unless the 
offence is subject to a penalty under section 164, 258 or 258a. 
(2) Whoever, despite knowing better, attempts to mislead one of the authorities referred to in 
subsection (1) about the parties to 

1. an unlawful act or 

2. an imminent unlawful act referred to in section 126 (1) 

incurs the same penalty. 
(3) Whoever  

1. commits an offence under subsection (1) no. 1 or subsection (2) no. 1 or 

2. despite knowing better misleads one of the authorities referred to in subsection 
(1) about the fact that the commission of an unlawful act referred to in section 46b (1) 
sentence 1 no. 2 of this statute or section 31 sentence 1 no. 2 of the Narcotics Act is 
imminent or 

3. despite knowing better misleads one of these authorities about one of the 
parties to an imminent offence under no. 2 

in order to benefit from the mitigation of penalty or imposition of a penalty being dispensed 
with under section 46b of this statute or section 31 of the Narcotics Act incurs a penalty of 
imprisonment for a term of between three months and five years. 
(4) In less serious cases under subsection (3), the penalty is imprisonment for a term not 
exceeding three years or a fine. 

Chapter 8 
Counterfeiting of money and official stamps 

Section 146 
Counterfeiting of money 

(1) Whoever 

1. counterfeits money with the intention that it be put into circulation as genuine or 
that such putting into circulation be facilitated, or alters money with such intention so that 
it appears to be of a higher value, 

2. procures or offers for sale counterfeit money with such intention or 

3. puts into circulation as genuine counterfeit money which they have 
counterfeited or falsified or procured under the provisions of no. 1 or 2 

incurs a penalty of imprisonment for a term of at least one year. 
(2) If the offender acts on a commercial basis or as a member of a gang whose purpose is 
the continued counterfeiting of money, the penalty is imprisonment for a term of at least two 
years. 
(3) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between three months and five years, in less serious cases under subsection (2) 
imprisonment for a term of between one year and 10 years. 

Section 147 
Putting counterfeit money into circulation 

(1) Whoever puts counterfeit money into circulation other than in the cases under section 
146 incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
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Section 148 
Counterfeiting of official stamps 

(1) Whoever 

1. counterfeits official stamps with the intention that they be used or put into 
circulation as genuine or that such use or putting into circulation be facilitated, or alters 
official stamps with such intention that they appear to be of a higher value, 

2. procures counterfeit official stamps with such intention or 

3. uses, offers for sale or puts into circulation as genuine counterfeit official 
stamps 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) Whoever uses or puts into circulation as valid used official stamps from which the 
cancellation mark has been removed incurs a penalty of imprisonment for a term not 
exceeding one year or a fine. 
(3) The attempt is punishable. 

Section 149 
Preparing counterfeiting of money or official stamps 

(1) Whoever prepares to counterfeit money or stamps by producing, procuring for 
themselves or another, offering for sale, keeping safe or entrusting to another 

1. plates, moulds, type, blocks, negatives, stencils, computer programs or similar 
equipment which by its nature is suitable for the commission of the offence, 

2. paper which is identical or easy to confuse with the type of paper which is 
designated for the production of money or official stamps and is specially protected 
against imitation or 

3. holograms or other elements affording protection against counterfeiting 

incurs a penalty of imprisonment for a term not exceeding five years or a fine if they 
prepared to counterfeit money, otherwise with imprisonment for a term not exceeding two 
years or a fine. 
(2) Whoever voluntarily 

1. abandons the commission of the prepared offence and averts a danger they 
caused that others will continue to prepare the offence or commit it, or prevents the 
completion of the offence and 

2. destroys or renders unusable the means for counterfeiting, to the extent that 
they still exist and are useful for counterfeiting, or reports their existence to an authority or 
surrenders them there 

does not incur the penalty under subsection (1). 
(3) If the danger that others will continue to prepare or commit the offence is averted or the 
completion of the act is prevented without any action on the offender’s part, the offender’s 
voluntary and earnest efforts to achieve that objective suffice in lieu of subsection (2) no. 1. 

Section 150 
Confiscation 

Where an offence under this chapter has been committed, the counterfeit money, the 
counterfeit or cancelled stamps, and the means of counterfeiting referred to in section 149 
are confiscated. 

Section 151 
Securities 
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The following securities are equivalent to money within the meaning of sections 146, 147, 
149 and 150 if they are specially protected against imitation by dint of their print and type of 
paper: 

1. bearer and order bonds which are part of a total issue if the payment of a 
specified sum of money is promised in the bonds, 

2. shares, 

3. share certificates issued by capital management companies, 

4. interest, dividend and renewal coupons of the types of securities referred to in 
nos. 1 to 3 as well as certificates of delivery of such securities, 

5. traveller’s cheques. 

Section 152 
Foreign money, stamps and securities 

Sections 146 to 151 apply to money, stamps and securities of a foreign currency area. 

Section 152a 
Counterfeiting of payment cards, cheques and promissory notes 

(1) Whoever, for the purpose of deception in legal commerce or to facilitate such deception, 

1. fakes or falsifies domestic or foreign payment cards, cheques or promissory 
notes or 

2. procures for themselves or another, offers for sale, supplies to another or uses 
such counterfeit cards, cheques or promissory notes 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) If the offender acts on a commercial basis or as a member of a gang whose purpose is 
the continued commission of offences under subsection (1), then the penalty is imprisonment 
for a term of between six months and 10 years. 
(4) ‘Payment cards’ within the meaning of subsection (1) are cards 

1. which are issued by a financial or financial services institution and 

2. which are specially protected against imitation by dint of their design or coding. 

(5) Section 149, to the extent that it refers to the counterfeiting of stamps, and section 150 
apply accordingly. 

Section 152b 
Counterfeiting of guaranteed payment cards and blank Eurocheques 

(1) Whoever commits one of the acts referred to in section 152a (1) in relation to guaranteed 
payment cards or blank Eurocheques incurs a penalty of imprisonment for a term of between 
one year and 10 years. 
(2) If the offender acts on a commercial basis or as the member of a gang whose purpose is 
the continued commission of offences under subsection (1), then the penalty is imprisonment 
for a term of at least two years. 
(3) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between three months and five years, in less serious cases under subsection (2) 
imprisonment for a term of between one year and 10 years. 
(4) ‘Guaranteed payment cards’ within the meaning of subsection (1) are credit cards, 
Eurocheque cards and other cards 

1. which oblige the issuer to make a guaranteed payment by money transfer and 

2. which are specially protected against imitation by dint of their design or coding. 
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(5) Section 149, to the extent that it refers to the counterfeiting of money, and section 150 
apply accordingly. 

Chapter 9 
False unsworn testimony and perjury 

Section 153 
False unsworn testimony 

Whoever, as a witness or expert, gives false unsworn testimony before a court or another 
authority which is competent to examine witnesses and experts under oath incurs a penalty 
of imprisonment for a term of between three months and five years. 

Section 154 
Perjury 

(1) Whoever falsely swears an oath before a court or another authority which is competent to 
administer oaths incurs a penalty of imprisonment for a term of at least one year. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 155 
Affirmations equivalent to oath 

The following are equivalent to an oath: 

1. an affirmation in lieu of an oath, 

2. any invocation of a previous oath or previous affirmation . 

Section 156 
False declaration in lieu of oath 

Whoever falsely makes a declaration in lieu of an oath before an authority which is 
competent to administer such declarations or falsely testifies whilst referring to such a 
declaration incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 157 
Testimony under duress 

(1) If a witness or an expert has committed perjury or given false unsworn testimony, the 
court may, at its discretion, mitigate the penalty (section 49 (2)) or, in the case of unsworn 
testimony, dispense with imposing a penalty if the offender told a lie in order to avert the 
danger of a relative or the offender incurring a penalty or being subjected to a measure of 
reform and prevention involving deprivation of liberty. 
(2) The court may, at its discretion, also mitigate the penalty (section 49 (2)) or dispense with 
imposing a penalty if a person who has not yet reached the minimum age for swearing an 
oath has given false unsworn testimony. 

Section 158 
Correction of false testimony 

(1) The court may, at its discretion, mitigate the penalty (section 49 (2)) for perjury, a false 
declaration in lieu of an oath or false unsworn testimony, or may dispense with imposing a 
penalty if the offender corrects the false testimony in time. 
(2) The correction is no longer in time if it can no longer be used in reaching the decision, if 
the offence has caused detriment to another or if a report has already been made against 
the offender or an investigation has been launched. 
(3) The correction may be made to the authority before which the false testimony was given 
or by which it is to be evaluated in the proceedings, to a court, a public prosecutor or a police 
authority. 

Section 159 
Attempt to abet false testimony 
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Section 30 (1) and section 31 (1) no. 1 and (2) apply accordingly to an attempt to abet false 
unsworn testimony (section 153) and a false declaration in lieu of an oath (section 156). 

Section 160 
Subornation of false testimony 

(1) Whoever suborns another to swear a false oath incurs a penalty of imprisonment for a 
term not exceeding two years or a fine; whoever suborns another to make a false declaration 
in lieu of an oath or to give false unsworn testimony incurs a penalty of imprisonment for a 
term not exceeding six months or a fine not exceeding 180 daily rates. 
(2) The attempt is punishable. 

Section 161 
Negligent false oath; negligent false declaration in lieu of oath 

(1) Whoever commits one of the offences referred to in sections 154 to 156 by negligence 
incurs a penalty of imprisonment for a term not exceeding one year or a fine. 
(2) No penalty is incurred if the offender corrects the false statement in time. The provisions 
of section 158 (2) and (3) apply accordingly. 

Section 162 
International courts; national committees of inquiry 

(1) Sections 153 to 161 apply to false statements made in proceedings before an 
international court established under a legal instrument which is binding on the Federal 
Republic of Germany. 
(2) Sections 153 and 157 to 160, insofar as they relate to false unsworn statements, also 
apply to false statements made before a committee of inquiry of one of the legislative bodies 
of the Federation or of one of the Länder. 

Section 163 
(repealed) 

Chapter 10 
Casting false suspicion 

Section 164 
Casting false suspicion 

(1) Whoever, despite knowing better and with the intention that official proceedings or other 
official measures be brought or be continued against another before an authority, falsely 
accuses another before an authority or a public official competent to receive criminal reports 
or a military superior, or publicly, of having committed an unlawful act or a breach of an 
official duty incurs a penalty of imprisonment not exceeding five years or a fine. 
(2) Whoever, despite knowing better and with the same intention, falsely makes any other 
assertion of fact about another before one of the authorities referred to in subsection (1) or 
publicly which is suitable for causing official proceedings or other official measures to be 
brought or continued against that person incurs the same penalty. 
(3) Whoever casts false suspicion in order to benefit from the mitigation of penalty or the 
dispensing with imposition of a penalty under section 46b of this statute or section 31 of the 
Narcotics Act incurs a penalty of imprisonment for a term of between six months and 10 
years. In less serious cases, the penalty is imprisonment for a term of between three months 
and five years. 

Section 165 
Publication of conviction 

(1) If the offence under section 164 was committed publicly or by disseminating material 
(section 11 (3)) and if a penalty was imposed on that basis, then the court, upon application 
by the victim, orders that the conviction for casting false suspicion be publicly announced 
upon request. If the victim dies, the right to file the application passes to the relatives 
referred to in section 77 (2). Section 77 (2) to (4) applies accordingly. 
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(2) Section 200 (2) applies accordingly with regard to the manner of publication. 

Chapter 11 
Offences relating to religion and ideology 

Section 166 
Revilement of religious faiths and religious and ideological communities 

(1) Whoever publicly or by disseminating material (section 11 (3)) reviles the religion or 
ideology of others in a manner which is suitable for causing a disturbance of the public 
peace incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever publicly or by disseminating material (section 11 (3)) reviles a church or other 
religious or ideological community in Germany or its institutions or customs in a manner 
which is suitable for causing a disturbance of the public peace incurs the same penalty. 

Section 167 
Disturbance of exercise of religion 

(1) Whoever 

1. intentionally and seriously disturbs a religious service or an act of religious 
worship of a church or other religious community in Germany or 

2. commits defamatory mischief in a place which is dedicated to the religious 
worship of such a religious community 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) The ceremonies of an ideological community in Germany are equivalent to a religious 
service. 

Section 167a 
Disturbance of funeral 

Whoever intentionally or knowingly disturbs a funeral incurs a penalty of imprisonment for a 
term not exceeding three years or a fine. 

Section 168 
Disturbance of peace of dead 

(1) Whoever, without being authorised to do so, takes the body or parts of the body of a 
deceased person, of a dead foetus or parts thereof, or the ashes of a deceased person from 
the custody of the person entitled thereto, or whoever commits defamatory mischief on them 
incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever destroys or damages the place where a body is laid out, a burial site or a public 
memorial for the dead, or whoever commits defamatory mischief on them incurs the same 
penalty. 
(3) The attempt is punishable. 

Chapter 12 
Offences relating to civil status, marriage and family 

Section 169 
Falsification of civil status 

(1) Whoever declares a child to be somebody else’s or falsely gives or suppresses the civil 
status of another to an authority which is responsible for maintaining civil status registers or 
for the determination of civil status incurs a penalty of imprisonment for a term not exceeding 
two years or a fine. 
(2) The attempt is punishable. 

Section 170 
Breach of maintenance obligation 
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(1) Whoever evades a statutory maintenance obligation so that the necessities of life of the 
person entitled to maintenance are endangered or would be endangered without the 
assistance of others incurs a penalty of imprisonment for a term not exceeding three years or 
a fine. 
(2) Whoever is obliged to pay maintenance to a pregnant woman and reprehensibly 
withholds this maintenance, thereby causing a termination of the pregnancy, incurs a penalty 
of imprisonment for a term not exceeding five years or a fine. 

Section 171 
Breach of duty of care or upbringing 

Whoever grossly neglects their duty of care or upbringing towards a person under 16 years 
of age, thereby creating a danger that the physical or mental development of the person 
placed in their charge could be seriously damaged or that they will engage in crime or 
prostitution, incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 172 
Bigamous marriage; bigamous life partnership 

Whoever is married or has entered into a life partnership and 

1.  marries a third person or 

2.  declares to the agency responsible for registering life partnerships under the 
terms of section 1 (1) of the Act on Registered Life Partnerships 
(Lebenspartnerschaftsgesetz) that they wish to enter into a life partnership with a third 
person 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. Whoever 
contracts a marriage with a third person who is married or who has entered into a life 
partnership or declares to the agency responsible for registering life partnerships under the 
terms of section 1 (1) of the Act on Registered Life Partnerships that they wish to enter into a 
life partnership with this third person incurs the same penalty. 

Section 173 
Sexual intercourse between relatives 

(1) Whoever has sexual intercourse with a descendant by blood incurs a penalty of 
imprisonment for a term not exceeding three years or a fine. 
(2) Whoever has sexual intercourse with a blood relative in the ascending line incurs a 
penalty of imprisonment for a term not exceeding two years or a fine; this also applies if the 
familial relationship has ceased to exist. Natural siblings who have sexual intercourse with 
each other incur the same penalty. 
(3) Descendants and siblings do not incur a penalty under this provision if they were under 
18 years of age at the time of the act. 

Chapter 13 
Offences against sexual self-determination 

Section 174 
Sexual abuse of persons in one’s charge 

(1) Whoever performs sexual acts 

1. on a person under 16 years of age who is entrusted to them for upbringing, 
education or care, 

2. on a person under 18 years of age who is entrusted to them for upbringing, 
education or care, or who is their subordinate within a service or employment 
relationship, by abusing the dependence associated with the educational, care, service or 
employment relationship or 
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3. on a person under 18 years of age who is their biological or adopted 
descendant or the biological or adopted descendant of their spouse, life partner or a 
person with whom they live in a quasi-marital relationship or quasi-life partnership  

or has the person in their charge perform sexual acts on them incurs a penalty of 
imprisonment for a term of between three months and five years. 
(2) Whoever is entrusted with the upbringing, education or care of persons under 18 years of 
age in an institution specified for this purpose and who  

1.  performs sexual acts on a person under 16 years of age who has a legal 
relationship with the institution which serves this person’s upbringing, education or care, 
or who has that person perform sexual acts on them or 

2.  exploits their position in order to perform sexual acts on a person under 18 
years of age who has a legal relationship with the institution which serves this person’s 
upbringing, education or care, or who has that person perform sexual acts on them  

incurs a penalty of imprisonment for a term of between three months and five years. 
(3) Whoever, under the conditions of subsection (1) or (2), 

1. performs sexual acts in the presence of the person in their charge or 

2. causes the person in their charge to perform sexual acts in their presence 

for the purpose of their own sexual arousal or that of the person in their charge incurs a 
penalty of imprisonment for a term not exceeding three years or a fine. 
(4) The attempt is punishable. 
(5) In the cases under subsection (1) no. 1, subsection (2) no. 1 or subsection (3) in 
conjunction with subsection (1) no. 1 or with subsection (2) no. 1, the court may dispense 
with imposing a penalty pursuant to this provision if the wrongfulness of the act is minor. 

Section 174a 
Sexual abuse of prisoners, persons detained by official order, or sick or vulnerable 

institutionalised persons 
(1) Whoever abuses their position to perform sexual acts on a prisoner or a person detained 
by official order, a person who is entrusted to them for upbringing, education, supervision or 
care, or has the prisoner or person detained perform sexual acts on them incurs a penalty of 
imprisonment for a term of between three months and five years. 
(2) Whoever abuses a person who has been admitted to an institution for sick or vulnerable 
persons and is entrusted to them for supervision or care and performs sexual acts on that 
person, thereby exploiting said person’s illness or vulnerability, or whoever has that person 
perform sexual acts on them incurs the same penalty. 
(3) The attempt is punishable. 

Section 174b 
Sexual abuse exploiting official position 

(1) Whoever, in the capacity as a public official charged with participating in criminal 
proceedings or proceedings whose aim is to impose a measure of reform and prevention 
involving deprivation of liberty or detention imposed by official order, exploits the 
dependency caused by the proceedings to perform sexual acts on the person against whom 
the proceedings have been instituted or has said person perform sexual acts on them incurs 
a penalty of imprisonment for a term of between three months and five years. 
(2) The attempt is punishable. 

Section 174c 
Sexual abuse exploiting counselling, treatment or support relationship 

(1) Whoever performs sexual acts on a person entrusted to them for counselling, treatment 
or support due to a mental illness or disability, including an addiction, or due to a physical 
illness or disability, and exploits the counselling, treatment or support relationship or has said 
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person perform sexual acts on them incurs a penalty of imprisonment for a term of between 
three months and five years. 
(2) Whoever performs sexual acts on a person entrusted to them for psychotherapeutic 
treatment, thereby exploiting the treatment relationship, or has said person perform sexual 
acts on them incurs the same penalty. 
(3) The attempt is punishable. 

Section 175 
(repealed) 

Section 176 
Sexual abuse of children 

(1) Whoever performs sexual acts on a person under 14 years of age (child) or has the child 
perform sexual acts on them incurs a penalty of imprisonment for a term of between six 
months and 10 years. 
(2) Whoever causes a child to perform sexual acts on a third person or has a third person 
perform sexual acts on the child incurs the same penalty. 
(3) In especially serious cases, the penalty is imprisonment for a term of at least one year. 
(4) Whoever 

1. performs sexual acts in the presence of a child, 

2. causes the child to perform sexual acts, unless the act is subject to a penalty 
under subsection (1) or subsection (2), 

3. influences a child by way of material (section 11 (3)) or information and 
communication technologies 

a) in order to cause the child to perform sexual acts on or in the presence of the 
offender or a third person or to have the offender or a third person perform 
sexual acts on the child or 

b) in order to commit an offence under section 184b (1) no. 3 or under section 
184b (3) or 

4. influences a child by showing pornographic images or depictions, by playing 
pornographic audio recordings, making pornographic content available by way of 
information and communication technologies or pornographic speech 

incurs a penalty of imprisonment for a term of between three months and five years. 
(5) Whoever offers or promises to supply a child for an offence under subsections (1) to (4) 
or who arranges with another to commit such an offence incurs a penalty of imprisonment for 
a term of between three months and five years. 
(6) The attempt is punishable; this does not apply to offences under subsection (4) nos. 3 
and 4 and subsection (5). 

Section 176a 
Aggravated sexual abuse of children 

(1) The sexual abuse of children in the cases under section 176 (1) and (2) incurs a penalty 
of imprisonment for a term of at least one year if the offender has been convicted of such an 
offence by final judgment within the previous five years. 
(2) The sexual abuse of children in the cases under section 176 (1) and (2) incurs a penalty 
of imprisonment for a term of at least two years if 

1. a person over 18 years of age has sexual intercourse with the child, or performs 
similar sexual acts on the child or has similar sexual acts performed on them by the child 
which involve penetration of the body, 

2. the offence is committed jointly by more than one person or 
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3. the offender, by committing the offence, places the child at risk of serious 
damage to health or substantial impairment of his or her physical or emotional 
development. 

(3) Whoever, in the cases under section 176 (1) to (3), (4) no. 1 or 2 or section 176 (6), acts 
as an offender or another party to an offence with the intention of making the act the subject 
of pornographic material (section 11 (3)) which is to be disseminated as per section 184b (1) 
or (2) incurs a penalty of imprisonment for a term of at least two years. 
(4) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between three months and five years, in less serious cases under subsection (2) 
imprisonment for a term of between one year and 10 years. 
(5) Whoever, in the cases under section 176 (1) to (3), seriously physically abuses the child 
or places the child in danger of death incurs a penalty of imprisonment for a term of at least 
five years. 
(6) Any period during which the offender was detained in an institution by official order is not 
taken into account when calculating the time indicated in subsection (1). An offence resulting 
in a conviction abroad is equivalent, in the cases under subsection (1), to an offence 
resulting in a domestic conviction if under German criminal law it would have been an 
offence under section 176 (1) or (2). 

Section 176b 
Sexual abuse of children resulting in death 

If, by committing sexual abuse (sections 176 and 176a), the offender causes the child’s 
death at least recklessly, the penalty is imprisonment for life or imprisonment for a term of at 
least 10 years. 

Section 177 
Sexual assault; sexual coercion; rape 

(1) Whoever, against a person’s discernible will, performs sexual acts on that person or has 
that person perform sexual acts on them, or causes that person to perform or acquiesce to 
sexual acts being performed on or by a third person incurs a penalty of imprisonment for a 
term of between six months and five years. 
(2) Whoever performs sexual acts on another person or has that person perform sexual acts, 
or causes that person to perform or acquiesce to sexual acts being performed on or by a 
third person incurs the same penalty if  

1.  the offender exploits the fact that the person is not able to form or express a 
contrary will,  

2.  the offender exploits the fact that the person is significantly impaired in respect 
of the ability to form or express a will due to said person’s physical or mental condition, 
unless the offender has obtained the consent of that person,  

3.  the offender exploits an element of surprise,  

4.  the offender exploits a situation in which the victim is threatened with serious 
harm in case of offering resistance or  

5.  the offender has coerced the person to perform or acquiesce to the sexual acts 
by threatening serious harm. 

(3) The attempt is punishable. 
(4) The penalty is imprisonment for a term of at least one year if the inability to form or 
express a will is due to the victim’s illness or disability. 
(5) The penalty is imprisonment for a term of at least one year if the offender  

1.  uses force against the victim,  

2.  threatens the victim with a present danger to life or limb or  
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3.  exploits a situation in which the victim is unprotected and at the mercy of the 
offender’s influence.  

(6) In especially serious cases, the penalty is imprisonment for a term of at least two years. 
An especially serious case typically occurs where 

1. the offender has sexual intercourse with the victim or has the victim have sexual 
intercourse or commits such similar sexual acts on the victim or has the victim commit 
them on them which are particularly degrading for the victim, especially if they involve 
penetration of the body (rape), or  

2.  the offence is committed jointly by more than one person.  

(7) The penalty is imprisonment for a term of at least three years if the offender 

1.  carries a weapon or other dangerous implement,  

2.  otherwise carries an instrument or other means for the purpose of preventing or 
overcoming the resistance of another person by force or threat of force or 

3.  places the victim at risk of serious damage to health.  

(8) The penalty is imprisonment for a term of at least five years if 

1.  the offender uses a weapon or other dangerous implement during the 
commission of the offence or 

2.  the offender  

a) seriously physically abuses the victim during the offence or 

b) by committing the offence places the victim in danger of death.  

(9) In less serious cases under subsections (1) and (2), the penalty is imprisonment for a 
term of between three months and three years, in less serious cases under subsections (4) 
and (5) imprisonment for a term of between six months and 10 years, and in less serious 
cases under subsections (7) and (8) imprisonment for a term of between one year and 10 
years. 

Section 178 
Sexual assault, sexual coercion and rape resulting in death 

If, by committing sexual assault, sexual coercion or rape (section 177), the offender causes 
the victim’s death at least recklessly, the penalty is imprisonment for life or imprisonment for 
a term of at least 10 years.  

Section 179 
(repealed) 

Section 180 
Promotion of sexual acts by minors 

(1) Whoever aids and abets the performance of sexual acts by a person under 16 years of 
age on or in the presence of a third person or aids and abets the performance of sexual acts 
by a third person on a person under 16 years of age 

1. by acting as an intermediary or 

2. by affording or providing the opportunity 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. Sentence 1 
no. 2 does not apply if the offender is the person having the duty of care and custody of the 
person under 16 years of age; this does not apply if the person having the duty of care and 
custody thereby grossly violates his or her duty of care and upbringing. 
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(2) Whoever causes a person under 18 years of age to perform sexual acts on or in the 
presence of a third person or to acquiesce to sexual acts being performed by a third person 
for a consideration, or whoever aids and abets such acts by acting as an intermediary incurs 
a penalty of imprisonment for a term not exceeding five years or a fine. 
(3) Whoever causes a person under 18 years of age who is entrusted to them for upbringing, 
education or care, or who is their subordinate within a service or employment relationship by 
abusing the dependence associated with the educational, care, service or employment 
relationship to perform sexual acts on or in the presence of a third person or to acquiesce to 
sexual acts being performed by a third person incurs a penalty of imprisonment for a term 
not exceeding five years or a fine. 
(4) In the cases under subsections (2) and (3), the attempt is punishable. 

Section 180a 
Exploitation of prostitutes 

(1) Whoever maintains or manages a business on a commercial basis in which persons 
engage in prostitution and in which they are held in personal or financial dependency incurs 
a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever 

1. furnishes a person under 18 years of age with accommodation, or premises or a 
particular place on a commercial basis for the exercise of prostitution or 

2. urges another person whom they have furnished with accommodation for the 
exercise of prostitution to engage in prostitution or exploits said person in that respect 

incurs the same penalty. 

Sections 180b and 181 
(repealed) 

Section 181a 
Pimping 

(1) Whoever 

1. exploits another person engaging in prostitution or 

2. for their own pecuniary benefit controls another person’s exercise of 
prostitution, determines the place, time, extent or other circumstances of the exercise of 
prostitution, or takes measures to prevent the person from giving up prostitution, 

and to that end maintains a general relationship with the person beyond a particular 
occasion, incurs a penalty of imprisonment for a term of between six months and five years. 
(2) Whoever undermines another person’s personal or financial independence by promoting, 
on a commercial basis, that person’s exercise of prostitution by procuring sexual relations, 
and to that end maintains a general relationship with the person beyond a particular occasion, 
incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(3) Whoever commits the offences referred to in subsection (1) nos. 1 and 2 or promotes the 
activities referred to in subsection (2) in relation to their spouse or life partner incurs the 
penalty indicated in subsections (1) and (2). 

Section 181b 
Supervision of conduct 

In the cases under sections 174 to 174c, 176 to 180, sections 181a and 182, the court may 
make an order for the supervision of conduct (section 68 (1)).  

Section 181c 
(repealed) 
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Section 182 
Sexual abuse of juveniles 

(1) Whoever abuses a person under 18 years of age by taking advantage of a predicament 
by 

1. performing sexual acts on that person or having said person perform sexual 
acts on them or 

2. causing the person to perform sexual acts on a third person or to have sexual 
acts performed on them by a third person 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) A person over 18 years of age who abuses a person under 18 years of age by performing 
sexual acts on that person or having that person perform sexual acts on them for a 
consideration incurs the same penalty. 
(3) A person over 21 years of age who abuses a person under 16 years of age by 

1. performing sexual acts on that person or having that person perform sexual acts 
on them or 

2. causing that person to perform sexual acts on a third person or to have a third 
person perform sexual acts on that person, 

and thereby exploits the victim’s lack of capacity for sexual self-determination, incurs a 
penalty of imprisonment for a term not exceeding three years or a fine. 
(4) The attempt is punishable. 
(5) In the cases under subsection (3), the offence is prosecuted only upon request, unless 
the prosecuting authority deems there to be a special public interest in prosecution which 
calls for ex officio intervention. 
(6) In the cases under subsections (1) to (3), the court may dispense with imposing a penalty 
pursuant to these provisions if, having regard to the conduct of the person against whom the 
offence was committed, the wrongfulness of the act is minor. 

Section 183 
Acts of exhibitionism 

(1) A man who vexes another person by committing an act of exhibitionism incurs a penalty 
of imprisonment for a term not exceeding one year or a fine. 
(2) The offence is prosecuted only upon request, unless the prosecuting authority deems 
there to be a special public interest in prosecution which calls for ex officio intervention. 
(3) The court may even suspend a sentence of imprisonment on probation if there is reason 
to believe that the offender will only cease to commit acts of exhibitionism after lengthy 
medical treatment. 
(4) Subsection (3) also applies if a man or a woman is convicted of an act of exhibitionism 

1. under another provision which imposes a maximum sentence of imprisonment 
not exceeding one year or a fine or 

2. under section 174 (3) no. 1 or section 176 (4) no. 1. 

Section 183a 
Causing public nuisance 

Whoever performs sexual acts in public and thereby intentionally or knowingly offends 
common decency incurs a penalty of imprisonment for a term not exceeding one year or a 
fine, unless the act is liable to a penalty under section 183. 

Section 184 
Dissemination of pornography 

(1) Whoever, in respect of pornographic material (section 11 (3)), 
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1. offers, supplies or makes it available to a person under 18 years of age, 

2. makes it available at a place which is accessible to persons under 18 years of 
age or which can be seen by them, 

3. offers or supplies it to another in retail trade outside of business premises, in 
kiosks or other points of sale which customers do not customarily enter, through a mail-
order business or in commercial lending libraries or reading circles, 

3a. offers or supplies it to another by means of commercial rental or comparable 
commercial supply for use, except in shops which are not accessible to persons under 18 
years of age and which cannot be seen by them, 

4. undertakes to import it by means of a mail-order business, 

5. publicly offers or advertises it at a place which is accessible to persons under 
18 years of age or which can be seen by them, or by disseminating material outside 
business transactions through the relevant trade outlets, 

6. allows another to obtain it without having been requested by them to do so, 

7. shows it at a public film showing for a fee which is demanded entirely or 
predominantly for this showing, 

8. produces, obtains, supplies, stocks or undertakes to import it or parts thereof in 
order to use it within the meaning of nos. 1 to 7 or to facilitate such use by another or 

9. undertakes to export it in order to disseminate it or parts thereof abroad in 
violation of the criminal provisions applicable there or to make it available to the public or 
to facilitate such use 

incurs a penalty of imprisonment for a term not exceeding one year or a fine. 
(2) Subsection (1) no. 1 does not apply if the offender has the duty of care and custody of 
the person; this does not apply if the person having the duty of care and custody violates his 
or her duty of care and upbringing by offering, supplying or making available the material. 
Subsection (1) no. 3a does not apply if the act takes place in business transactions with 
commercial borrowers. 
(3) to (7) (repealed) 

Section 184a 
Dissemination of pornography depicting violent acts or sexual acts with animals 

Whoever, in respect of pornographic material (section 11 (3)) depicting violent acts or sexual 
acts being committed by people with animals, 

1. disseminates such pornographic material or makes it available to the public or 

2. produces, obtains, supplies, stocks, offers, advertises or undertakes to import or 
export such pornographic material in order to use it or parts thereof within the meaning of 
no. 1 or section 184d (1) sentence 1, or in order to facilitate such use by another person 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. In the cases 
under sentence 1 no. 1, the attempt is punishable. 

Section 184b 
Dissemination, procurement and possession of child pornography 

(1) Whoever 

1. disseminates child pornographic material or makes it available to the general 
public, whereby pornographic material (section 11 (3)) is deemed to be child pornography 
if it relates to  
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a)  sexual acts performed by, on or in the presence of a person under 14 years 
of age (child), 

b)  the reproduction of a child in a state of full or partial undress in an 
unnaturally sexual pose or 

c)  the sexually provocative reproduction of a child’s bare genitalia or bare 
buttocks, 

2. undertakes to procure, for another, child pornographic material which 
reproduces actual or realistic acts, 

3. produces child pornographic material which reproduces actual acts or 

4. produces, obtains, supplies, stocks, offers, advertises or undertakes to import or 
export such child pornographic material in order to use it or parts thereof within the 
meaning of no. 1 or 2 or of section 184d (1) sentence 1, or to facilitate such use by 
another, unless the offence is subject to a penalty under no. 3, 

incurs a penalty of imprisonment for a term of between three months and five years. 
(2) In the cases under subsection (1), the penalty is imprisonment for a term of between six 
months and 10 years if the offender acts on a commercial basis or as a member of a gang 
whose purpose is the continued commission of such offences and if, in the cases under 
subsection (1) nos. 1, 2 and 4, the material reproduces actual or realistic acts.  
(3) Whoever undertakes to procure child pornographic material which reproduces actual or 
realistic acts, or whoever possesses such material incurs a penalty of imprisonment for a 
term not exceeding three years or a fine. 
(4) The attempt is punishable; this does not apply to offences under subsection (1) nos. 2 
and 4 and subsection (3). 
(5) Subsection (1) no. 2 and subsection (3) do apply to acts which exclusively serve the 
performance of 

1. state functions, 

2. tasks resulting from agreements with a competent government agency or 

3. official or professional duties. 

(6) Objects to which an offence under subsection (1) no. 2 or 3 or subsection (3) relates are 
to be confiscated. Section 74a applies. 

Section 184c 
Dissemination, procurement and possession of youth pornography 

(1) Whoever 

1. disseminates youth pornography or makes it available to the general public, 
whereby pornographic material (section 11 (3)) is deemed to be youth pornography if it 
relates to  

a) sexual acts performed by, on or in the presence of a person over 14 years of 
age but under 18 years of age or 

b) the reproduction of a person over 14 years of age but under 18 years of age 
in a state of full or partial undress in an unnaturally sexual pose, 

2. undertakes to procure, for another, youth pornography which reproduces actual 
or realistic acts, 

3. produces youth pornography which reproduces actual acts or 
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4. produces, obtains, supplies, stocks, offers, advertises or undertakes to import or 
export youth pornography in order to use it or parts thereof within the meaning of no. 1 or 
2 or of section 184d (1) sentence 1, or to facilitate such use by another, unless the 
offence is subject to a penalty under no. 3, 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) In the cases under subsection (1), the penalty is imprisonment for a term of between 
three months and five years if the offender acts on a commercial basis or as a member of a 
gang whose purpose is the continued commission of such offences and if, in the cases 
under subsection (1) nos. 1, 2 and 4, the material reproduces actual or realistic acts.  
(3) Whoever undertakes to obtain possession of youth pornography which reproduces actual 
acts or whoever possesses such material incurs a penalty of imprisonment for a term not 
exceeding two years or a fine. 
(4) Subsection (1) no. 3, also in conjunction with subsection (5), and subsection (3) do not 
apply to acts by persons relating to such youth pornography which they have produced 
exclusively for their personal use with the consent of the persons depicted. 
(5) The attempt is punishable; this does not apply to offences under subsection (1) nos. 2 
and 4 and subsection (3). 
(6) Section 184b (5) and (6) applies accordingly. 

Section 184d 
Making pornographic content available through broadcasting or telemedia services; 

accessing child or youth pornographic content via telemedia 
(1) Whoever makes pornographic content available to another person or to the public 
through broadcasting or telemedia services incurs a penalty under sections 184 to 184c. In 
the cases under section 184 (1), sentence 1 does not apply to dissemination via telemedia if 
technical or other measures are in place to ensure that the pornographic content is not 
accessible to persons under 18 years of age. Section 184b (5) and (6) applies accordingly. 
(2) Whoever undertakes to access child pornography via telemedia also incurs a penalty 
under section 184b (3). Whoever undertakes to access youth pornography via telemedia 
also incurs a penalty under section 184c (3); section 184c (4) applies accordingly. Section 
184b (5) and (6) sentence 1 applies accordingly. 

Section 184e 
Organisation and attendance of presentations of child and youth pornography 

(1) Whoever organises a presentation of child pornography incurs a penalty under section 
184b (1). Whoever organises a presentation of youth pornography also incurs a penalty 
under section 184c (1). 
(2) Whoever attends a presentation of child pornography also incurs a penalty under section 
184b (3). Whoever attends a presentation of youth pornography also incurs a penalty under 
section 184c (3). Section 184b (5) no. 1 and no. 3 applies accordingly. 

Section 184f 
Unlawful prostitution 

Whoever persistently contravenes a prohibition, enacted by statutory instrument, against 
engaging in prostitution in specific places in general or at specific times of the day incurs a 
penalty of imprisonment for a term not exceeding six months or a fine not exceeding 180 
daily rates. 

Section 184g 
Prostitution likely to corrupt juveniles 

Whoever engages in prostitution 

1. in the vicinity of a school or other place which is intended to be visited by 
persons under 18 years of age or 

2. in a house in which persons under 18 years of age are living 
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in a manner which is likely to morally corrupt those persons incurs a penalty of imprisonment 
for a term not exceeding one year or a fine. 

Section 184h 
Definitions 

Within the meaning of this statute, 

1. ‘sexual acts’ are only those which are of some relevance to the protected legal 
interest in question, 

2. ‘sexual acts in the presence of a third person’ are only those which are 
performed by a person other than the person observing them. 

Section 184i 
Sexual harassment 

(1) Whoever touches another person in a sexual manner, and thereby harasses that person, 
incurs a penalty of imprisonment for a term not exceeding two years or a fine, unless the 
offence is subject to a more severe penalty under other provisions. 
(2) In especially serious cases, the penalty is imprisonment for a term of between three 
months and five years. An especially serious case typically occurs where the offence is 
committed jointly by more than one person. 
(3) The offence is prosecuted only upon request, unless the prosecuting authority deems 
there to be a special public interest in prosecution which calls for ex officio intervention. 

Section 184j 
Offences committed out of groups 

Whoever promotes an offence by participating in a group of persons who exert pressure on 
another person to commit an offence against that person incurs a penalty of imprisonment 
for a term not exceeding two years or a fine where an offence under section 177 or 184i is 
committed by one of the participants of the group and the offence is not subject to a more 
severe penalty under other provisions. 

Chapter 14 
Insult 

Section 185 
Insult 

The penalty for insult is imprisonment for a term not exceeding one year or a fine and, if the 
insult is committed by means of an assault, imprisonment for a term not exceeding two years 
or a fine. 

Section 186 
Malicious gossip (üble Nachrede) 

Whoever asserts or disseminates a fact about another person which is suitable for degrading 
that person or negatively affecting public opinion about that person, unless this fact can be 
proved to be true, incurs a penalty of imprisonment for a term not exceeding one year or a 
fine and, if the offence was committed publicly or by disseminating material (section 11 (3)), 
a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 187 
Defamation 

Whoever, despite knowing better, asserts or disseminates an untrue fact about another 
person which is suitable for degrading that person or negatively affecting public opinion 
about that person or endangering said person’s creditworthiness incurs a penalty of 
imprisonment for a term not exceeding two years or a fine, and, if the act was committed 
publicly, in a meeting or by disseminating material (section 11 (3)), a penalty of imprisonment 
for a term not exceeding five years or a fine. 
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Section 188 
Malicious gossip and defamation in relation to persons in political life 

(1) If an offence of malicious gossip (section 186) is committed publicly, in a meeting or by 
disseminating material (section 11 (3)) against a person involved in the political life of the 
nation due to the position that person holds in public life and if the offence is suitable for 
making that person’s public activities substantially more difficult, the penalty is imprisonment 
for a term of between three months and five years. 
(2) Defamation (section 187) under the same conditions incurs a penalty of imprisonment for 
a term of between six months and five years. 

Section 189 
Defiling memory of dead 

Whoever defiles the memory of a deceased person incurs a penalty of imprisonment for a 
term not exceeding two years or a fine. 

Section 190 
Proof of truth by criminal judgment 

If the asserted or disseminated fact is an offence, proof of the truth thereof is deemed to 
have been provided if the person insulted has been convicted by final judgment for the act. 
Proof of truth is, by contrast, ruled out if the insulted person was acquitted by final judgment 
before the assertion or dissemination of the fact. 

Section 191 
(repealed) 

Section 192 
Insult despite proof of truth 

Proof of the truth of the asserted or disseminated fact does not preclude punishment in 
accordance with section 185 if the insult results from the form of the assertion or 
dissemination or the circumstances under which it was made. 

Section 193 
Safeguarding legitimate interests 

Critical opinions about scientific, artistic or commercial achievements, similar statements 
which are made to exercise or protect rights, or to safeguard legitimate interests, as well as 
remonstrations and reprimands by superiors against their subordinates, official reports or 
judgments by a civil servant and similar cases only entail criminal liability to the extent that 
the existence of an insult results from the form of the statement or the circumstances under 
which it was made. 

Section 194 
Request to prosecute 

(1) An insult is prosecuted only upon request. If the act was committed by disseminating 
material (section 11 (3)), or in a public meeting or by making the insulting content publicly 
available through broadcasting or telemedia services, no request is required if the victim was 
persecuted as a member of a group under the tyranny and arbitrary rule of the National 
Socialist or another regime if this group is part of the population and the insult is connected 
with this persecution. The offence can, however, not be prosecuted ex officio if the victim 
objects. The objection cannot be withdrawn. If the victim dies, the right to file a request and 
the right to object passes to the victim’s relatives as per section 77 (2). 
(2) If the memory of a deceased person has been reviled, the relatives referred to in section 
77 (2) are entitled to file a request. If the act was committed by disseminating material 
(section 11 (3)) or by making it available to the public, in a meeting or by means of a 
broadcast, then no request is required if the deceased person’s life was lost under the 
tyranny and arbitrary rule of the National Socialist or another regime and the insult is linked 
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to this persecution. The offence can, however, not be prosecuted ex officio if the person 
entitled to file the request objects. The objection cannot be withdrawn. 
(3) Insults committed against public officials, persons entrusted with special public service 
functions or soldiers in the Federal Armed Forces in the discharge of their duties or in 
connection with their duties may also be prosecuted upon the request of their superior. 
Offences directed against an authority or other agency which performs duties of public 
administration are prosecuted upon the request of the head of the authority or the head of 
the supervisory authority. The same applies accordingly to office holders and offices of the 
churches and other religious communities under public law. 
(4) If the offence is directed against a legislative body of the Federation or of one of the 
Länder or another political body within the territorial scope of this statute, it is prosecuted 
only upon authorisation by that body. 

Sections 195 to 198 
(repealed) 

Section 199 
Mutual exchange of insults 

If an insult is immediately reciprocated, the court may declare one or both of the persons 
involved in the exchange of insults not to be liable to punishment. 

Section 200 
Publication of conviction 

(1) If the insult was committed publicly or by disseminating material (section 11 (3)) and if a 
penalty is imposed on account thereof, then, upon application by the victim or a person 
otherwise entitled to file a request to prosecute, the court is to order that the conviction be 
publicly announced upon request. 
(2) The manner of publication is to be indicated in the judgment. If the insult was committed 
through publication in a newspaper or magazine, the publication is also to be included in a 
newspaper or magazine, if possible in the same one which contained the insult; this applies 
accordingly if the insult was committed through publication by broadcast. 

Chapter 15 
Violation of privacy of personal and private sphere 

Section 201 
Violation of privacy of spoken word 

(1) Whoever, without being authorised to do so, 

1. makes an audio recording of the privately spoken words of another or 

2. uses or makes a recording thus produced available to a third party 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever, without being authorised to do so, 

1. uses a listening device to intercept the privately spoken words of another which 
they are not intended to hear or 

2. publicly communicates, verbatim or the essential content of, the privately 
spoken words of another which were recorded as per subsection (1) no. 1 or intercepted 
as per subsection (2) no. 1 

incurs the same penalty. The act referred to in sentence 1 no. 2 only entails criminal liability 
if the public communication is suitable for interfering with the legitimate interests of another. 
It is not unlawful if the public communication was made for the purpose of safeguarding 
overriding public interests. 
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(3) Whoever, in the capacity as a public official or a person entrusted with special public 
service functions, violates the privacy of the spoken word (subsections (1) and (2)) incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(4) The attempt is punishable. 
(5) The audio recording and listening devices which the offender or participant used may be 
confiscated. Section 74a applies. 

Section 201a 
Violation of intimate privacy by taking photographs or other images 

(1) Whoever  

1. without being authorised to do so creates or transmits photographs or other 
images of another person in private premises or in a room which is specially protected 
from view, and thereby violates the intimate privacy of the person depicted, 

2. without being authorised to do so produces a photograph or other image 
exhibiting the helplessness of another person or transmits such image, and thereby 
violates the intimate privacy of the person depicted, 

3. uses a photograph or other image produced by an offence under no. 1 or no. 2 
or makes it available to a third party or 

4. makes available to a third party, in the awareness of that third party lacking 
authorisation to do so, a photograph or other image of the type set out in no. 1 or no. 2 
which has been produced with authorisation, and thereby violates the intimate privacy of 
the person depicted, 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) Whoever, without being authorised to do so, makes available to a third party a 
photograph or other image of another person which is of such a nature as to significantly 
damage the reputation of the person depicted incurs the same penalty. 
(3) Whoever  

1. produces or offers to procure for a third party for a consideration or 

2. procures for themselves or for a third party for a consideration  

an image showing the nakedness of another person under 18 years of age incurs a penalty 
of imprisonment for a term not exceeding two years or a fine. 
(4) Subsection (1) no. 2, also in conjunction with subsection (1) no. 3 or no. 4, and 
subsections (2) and (3) do not apply to activities done by way of exercising overriding 
legitimate interests, namely those serving the arts or science, research or teaching, to report 
about current or historical events, or for similar purposes. 
(5) The image media and image recording devices or other technical means used by the 
offender or participant may be confiscated. Section 74a applies. 

Section 202 
Violation of privacy of correspondence 

(1) Whoever, without being authorised to do so, 

1. opens a sealed letter or other sealed papers which are not intended for them or 

2. obtains knowledge of the content of such papers using technical means and 
without opening the seal 

incurs a penalty of imprisonment for a term not exceeding one year or a fine, unless the act 
carries a penalty under section 206. 
(2) Whoever, without being authorised to do so, obtains knowledge of the content of papers 
which are not intended for them and which were specially protected by means of a sealed 
container, after having opened the container to that end, incurs the same penalty. 
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(3) For the purposes of subsections (1) and (2), images are equivalent to papers. 

Section 202a 
Data espionage 

(1) Whoever, without being authorised to do so, obtains access, by circumventing the access 
protection, for themselves or another, to data which were not intended for them and were 
specially protected against unauthorised access incurs a penalty of imprisonment for a term 
not exceeding three years or a fine. 
(2) For the purposes of subsection (1), data are only those which are stored or transmitted 
electronically, magnetically or otherwise in a manner which is not immediately perceptible. 

Section 202b 
Phishing 

Whoever, without being authorised to do so, intercepts data (section 202a (2)) which are not 
intended for them, either for themselves or another, by technical means from non-public data 
transmission or from an electromagnetic broadcast from a data processing facility incurs a 
penalty of imprisonment for a term not exceeding two years or a fine, unless the offence is 
subject to a more severe penalty under other provisions. 

Section 202c 
Acts preparatory to data espionage and phishing 

(1) Whoever prepares the commission of an offence under section 202a or 202b by 
producing, acquiring for themselves or another, selling, supplying to another, disseminating 
or making available in another way 

1. passwords or other security codes which provide access to data (section 202a 
(2)) or 

2. computer programs for the purpose of the commission of such an offence 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) Section 149 (2) and (3) applies accordingly. 

Section 202d 
Handling stolen data 

(1) Whoever procures, for themselves or another person, supplies to another person, 
disseminates or otherwise provides access to data (section 202a (2)) which are not generally 
accessible and which another person has obtained by an unlawful act for the purpose of 
personal enrichment or the enrichment of a third party or to harm another person incurs a 
penalty of imprisonment for a term not exceeding three years or a fine. 
(2) The penalty may not be more severe than the penalty threatened for the prior offence. 
(3) Subsection (1) does not apply to activities which exclusively serve the purpose of 
performing lawful official or professional duties. These, in particular, include  

1. those activities by officials or their agents which are aimed at supplying data for 
the sole purpose of use in taxation proceedings, criminal proceedings or regulatory 
offence proceedings as well as 

2. those professional activities of the persons referred to in section 53 (1) 
sentence 1 no. 5 of the Code of Criminal Procedure which involve the receipt, analysis or 
publication of data. 

Section 203 
Violation of private secrets 

(1) Whoever unlawfully discloses another’s secret, in particular a secret relating to that 
person’s personal sphere of life or to a business or trade secret which was revealed or 
otherwise made known to them in their capacity as 
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1. a physician, dentist, veterinarian, pharmacist or member of another healthcare 
profession which requires state-regulated training to engage in the profession or to use 
the professional title, 

2. a professional psychologist with a state-recognised final academic examination, 

3. a lawyer, non-lawyer provider of legal services who has been admitted to a bar 
association, patent attorney, notary, defence counsel in statutorily regulated proceedings, 
certified public accountant, sworn auditor, tax consultant, tax representative, or organ or 
member of an organ of a law, patent law, accounting, auditing or tax consulting firm, 

4. a marriage, family, education or youth counsellor or addiction counsellor 
working in a counselling agency which is recognised by an authority or body, institution or 
foundation under public law, 

5.  a member or agent of a counselling agency recognised under sections 3 and 8 
of the Act on Pregnancies in Conflict Situations (Schwangerschaftskonfliktgesetz), 

6. a state-recognised social worker or state-recognised social education worker or 

7. a member of a private health, accident or life insurance company or a private 
medical, tax consultant or lawyer invoicing service 

incurs a penalty of imprisonment for a term not exceeding one year or a fine. 
(2) Whoever, without being authorised to do so, discloses another’s secret, in particular a 
secret relating to that person’s personal sphere of life or to a business or trade secret which 
was revealed or otherwise made known to them in their capacity as 

1. a public official, 

2. a person entrusted with special public service functions, 

3. a person who discharges duties or exercises powers under the law on staff 
employment representation, 

4. a member of a committee of inquiry working for a legislative body of the 
Federation or of one of the Länder, another committee or council which is not itself part of 
the legislative body, or as an assistant to such a committee or council, 

5. a publicly appointed expert who has been formally obliged by law to 
conscientiously perform his or her duties or 

6. a person who has been formally obliged by law to conscientiously meet his or 
her duty of confidentiality in the course of scientific or academic research projects 

incurs the same penalty. Particulars about another person’s personal or material 
circumstances which have been collected for public administration purposes are deemed to 
be equivalent to a secret within the meaning of sentence 1; sentence 1 does not apply to the 
extent that such particulars are made known to other public authorities or other agencies for 
public administration purposes and that is not prohibited by law. 
(2a) (repealed) 
(3) A secret has not been revealed within the meaning of this provision if the persons 
referred to in subsections (1) and (2) give their professional assistants and those persons 
who work with them for the purposes of their professional training access to these secrets. 
The persons referred to in subsections (1) and (2) may reveal another’s secrets to other 
persons who are involved in their work or official duties to the extent that this is necessary in 
order to be able to use the service rendered by this other involved person; the same applies 
to other involved persons if they use additional people who are involved in the work or official 
duties of the persons referred to in subsections (1) and (2). 
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(4) Whoever, without being authorised to do so, reveals another’s secret which has become 
known to them in the exercise or on the occasion of their work as an involved person or in 
the performance of their duties as data protection officer for the persons referred to in 
subsections (1) and (2) incurs a penalty of imprisonment for a term not exceeding one year 
or a fine. The same penalty is incurred by whoever, 

1.  as the person referred to in subsections (1) and (2), has not taken the 
necessary precautions to ensure that another involved person who has, without being 
authorised to do so, revealed another’s secret in the exercise or on the occasion of their 
work and has been formally put under an obligation to maintain secrecy; this does not 
apply to other involved persons who are themselves one of the persons referred to in 
subsection (1) or (2), 

2.  as an involved person referred to in subsection (3), who uses another involved 
person who has, without being authorised to do so, revealed another’s secret in the 
exercise or on the occasion of their work and has not taken the necessary precautions to 
ensure that this person has been formally put under an obligation to maintain secrecy; 
this does not apply to other involved persons who are themselves one of the persons 
referred to in subsection (1) or (2) or 

3.  as a person who, following the death of the person obliged to keep the secret as 
required by sentence 1 or subsection (1) or (2), reveals another’s secret which they had 
learned from the deceased or from their estate. 

(5) Subsections (1) to (4) also apply if the offender, without being authorised to do so, 
discloses another person’s secret following the person concerned’s death. 
(6) If the offender acts for a consideration or with the intention of personal enrichment or the 
enrichment of another or the intention of harming another, the penalty is imprisonment for a 
term not exceeding two years or a fine. 

Section 204 
Exploitation of another’s secrets 

(1) Whoever, without being authorised to do so, exploits another’s secret, in particular a 
business or trade secret which they are obliged to keep secret as required by section 203 
incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) Section 203 (5) applies accordingly. 

Section 205 
Request to prosecute 

(1) In the cases under section 201 (1) and (2) and sections 202, 203 and 204, the offence is 
prosecuted only upon request. The same also applies in the cases under sections 201a, 
202a, 202b and 202d, unless the prosecuting authority deems there to be a special public 
interest in prosecution which calls for ex officio intervention. 
(2) If the victim dies, the right to file a request passes to the relatives referred to in section 77 
(2); this does not apply in the cases under sections 202a, 202b and 202d. If the secret does 
not relate to the victim’s personal sphere of life, the right to file a request in the cases under 
sections 203 and 204 passes to the heirs. If, in the cases under sections 203 and 204, the 
offender reveals or exploits the secret following the person’s death, sentences 1 and 2 apply 
analogously. 

Section 206 
Violation of secrecy of post or telecommunications 

(1) Whoever, without being authorised to do so, communicates to another person facts which 
are subject to the secrecy of post or telecommunications and which have become known to 
them as the owner or employee of an enterprise which is in the business of providing postal 
or telecommunications services incurs a penalty of imprisonment for a term not exceeding 
five years or a fine. 
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(2) Whoever, in the capacity as owner or employee of an enterprise indicated in subsection 
(1), without being authorised to do so, 

1. opens an item of sealed mail which has been entrusted to such an enterprise 
for delivery or gains knowledge of its content using technical means and without breaking 
the seal, 

2. suppresses an item of mail entrusted to such an enterprise for delivery or 

3. permits or encourages one of the activities described in subsection (1) or in no. 
1 or 2 

incurs the same penalty. 
(3) Subsections (1) and (2) also apply to persons who 

1. perform supervisory tasks over one of the enterprises designated in subsection 
(1), 

2. are entrusted by such an enterprise or with its authorisation to provide postal or 
telecommunications services or 

3. are entrusted with the production of facilities serving the operation of such an 
enterprise or with performing work thereon. 

(4) Whoever, without being authorised to do so, communicates to another person facts which 
have become known to them in their capacity as a public official working outside the postal 
or telecommunications service on the basis of an authorised or unauthorised violation of the 
secrecy of post or telecommunications incurs a penalty of imprisonment for a term not 
exceeding two years or a fine. 
(5) The further particulars relating to post received by specific persons as well as the content 
of items of mail are subject to the secrecy of post. The content of telecommunications and 
details thereof, in particular the fact whether someone participated in or is participating in a 
telecommunications process, are subject to the secrecy of telecommunications. The secrecy 
of telecommunications also extends to details concerning unsuccessful attempts to establish 
a connection. 

Sections 207 to 210 
(repealed) 

Chapter 16 
Offences against life 

Section 211 
Murder under specific aggravating circumstances (Mord) 

(1) Whoever commits murder under the conditions of this provision incurs a penalty of 
imprisonment for life. 
(2) A murderer under this provision is someone who kills a person 
out of a lust to kill, to obtain sexual gratification, out of greed or otherwise base motives,  
perfidiously or cruelly or by means constituting a public danger or 
to facilitate or cover up another offence. 

Section 212 
Murder (Totschlag) 

(1) Whoever kills a person without being a murderer under the conditions of section 211 
incurs a penalty of imprisonment for a term of at least five years. 
(2) In especially serious cases, the penalty is imprisonment for life. 

Section 213 
Less serious case of murder 
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Whoever kills a person under the conditions of section 212 without any fault on their own 
part on account of being provoked to rage by ill-treatment of or serious insult to themselves 
or a relative by the person killed and being immediately carried away by that rage to commit 
the offence, or in the event of an otherwise less serious case, the penalty is imprisonment for 
a term of between one year and 10 years. 

Sections 214 and 215 
(repealed) 

Section 216 
Killing upon request 

(1) Whoever is induced to kill at the express and earnest request of the person killed incurs a 
penalty of imprisonment for a term of between six months and five years. 
(2) The attempt is punishable. 

Section 217 
Facilitating suicide as recurring pursuit 

(1) Whoever, with the intention of assisting another person to commit suicide, provides, 
procures or arranges the opportunity for that person to do so and whose actions are 
intended as a recurring pursuit incurs a penalty of imprisonment for a term not exceeding 
three years or a fine. 
(2) A participant whose actions are not intended as a recurring pursuit and who is either a 
relative of or is close to the person referred to in subsection (1) is exempt from punishment. 

Section 218 
Abortion 

(1) Whoever terminates a pregnancy incurs a penalty of imprisonment for a term not 
exceeding three years or a fine. Acts whose effects occur before nidation is completed are 
not deemed to be a termination of pregnancy within the meaning of this statute. 
(2) In especially serious cases, the penalty is imprisonment for a term of between six months 
and five years. An especially serious case typically occurs where the offender 

1. acts against the will of the pregnant woman or 

2. recklessly places the pregnant woman in danger of death or at risk of serious 
damage to health. 

(3) If the act is committed by the pregnant woman, the penalty is imprisonment for a term not 
exceeding one year or a fine. 
(4) The attempt is punishable. The pregnant woman is not liable for attempt. 

Section 218a 
Exemption from punishment for abortion 

(1) The elements of the offence under section 218 are not deemed fulfilled if 

1. the pregnant woman requests the termination of pregnancy and demonstrates 
to the physician by producing the certificate referred to in section 219 (2) sentence 2 that 
she obtained counselling at least three days prior to the procedure, 

2. the termination is performed by a physician and 

3. no more than 12 weeks have elapsed since conception. 

(2) A termination which is performed by a physician with the consent of the pregnant woman 
is not unlawful if, considering the pregnant woman’s present and future circumstances, the 
termination is medically necessary to avert a danger to the life of or the danger of grave 
impairment to the pregnant woman’s physical or mental health and if the danger cannot be 
averted in another manner which is reasonable for her to accept. 
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(3) The conditions of subsection (2) are also deemed fulfilled with regard to a termination 
performed by a physician with the consent of the pregnant woman if, according to medical 
opinion, an unlawful act under sections 176 to 178 has been committed against the pregnant 
woman, there are cogent reasons to support the assumption that the pregnancy was caused 
by the act and no more than 12 weeks have elapsed since conception. 
(4) The pregnant woman does not incur the penalty specified in section 218 if the termination 
was performed by a physician after counselling (section 219) and no more than 22 weeks 
have elapsed since conception. The court may dispense with imposing a penalty pursuant to 
section 218 if the pregnant woman was in exceptional distress at the time of the procedure. 

Section 218b 
Abortion without medical certification; incorrect medical certification 

(1) Whoever terminates a pregnancy in the cases under section 218a (2) or (3) without 
having received the written determination of a physician who is not performing the 
termination as to whether the conditions of section 218a (2) or (3) were met incurs a penalty 
of imprisonment for a term not exceeding one year or a fine, unless the act is subject to a 
penalty under section 218. Whoever, in the capacity as a physician, despite knowing better, 
makes an incorrect determination as to the conditions of section 218a (2) or (3) for 
presentation in accordance with sentence 1 incurs a penalty of imprisonment for a term not 
exceeding two years or a fine, unless the act is subject to a penalty under section 218. The 
pregnant woman does not incur the penalty specified in sentence 1 or 2. 
(2) Physicians may not make determinations as referred to in section 218a (2) or (3) if the 
competent agency has prohibited them from doing so because they have been convicted by 
final judgment for an unlawful act under subsection (1) or under section 218, 219a or 219b or 
for another unlawful act which they committed in connection with the termination of a 
pregnancy. The competent agency may provisionally prohibit a physician from making the 
determinations referred to in section 218a (2) and (3) if main proceedings have been opened 
on the basis of the suspicion that the physician has committed one of the unlawful acts 
referred to in sentence 1. 

Section 218c 
Breach of medical duties in connection with abortion 

(1) Whoever terminates a pregnancy 

1. without having given the woman the opportunity to explain the reasons for 
requesting that the pregnancy be terminated, 

2. without having given the pregnant woman medical advice about the significance 
of the procedure, in particular about the steps in the procedure, its after-effects, risks and 
possible physical or psychological consequences, 

3. in the cases under section 218a (1) and (3) without having previously 
determined, on the basis of a medical examination, the length of the pregnancy or 

4. despite having counselled the woman in accordance with section 219 in a case 
under section 218a (1) 

incurs a penalty of imprisonment for a term not exceeding one year or a fine, unless the act 
is subject to a penalty under section 218. 
(2) The pregnant woman does not incur the penalty specified in subsection (1). 

Section 219 
Counselling of pregnant woman in emergency or conflict situation 

(1) Counselling serves to protect the unborn life. It must be guided by efforts to encourage 
the woman to carry the child to term and to open her up to the prospects of a life with the 
child; it is intended to help her to make a responsible and conscientious decision. The 
woman must thereby be aware that at every stage of the pregnancy the unborn child has its 
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own right to life in relation to her as well and that therefore, according to the law, the 
termination of the pregnancy can only be considered in exceptional situations if carrying the 
child to term would impose a burden on the woman which is so serious and exceptional that 
it exceeds the reasonable limits of sacrifice. By providing advice and assistance, the 
counselling is intended to contribute to overcoming the conflict situation which exists in 
connection with the pregnancy and to remedying an emergency situation. Further details are 
regulated by the Act on Pregnancies in Conflict Situations. 
(2) In accordance with the Act on Pregnancies in Conflict Situations, the counselling must be 
provided by a recognised counselling agency for women in conflict situations. After the 
counselling, the counselling agency is required to issue the pregnant woman with a 
certificate in accordance with the Act on Pregnancies in Conflict Situations bearing the date 
of the last counselling session and the name of the pregnant woman. The physician who 
terminates pregnancy may not provide the counselling. 

Section 219a 
Advertising abortion 

(1) Whoever publicly, in a meeting or by disseminating material (section 11 (3)), for a 
pecuniary benefit or in a grossly offensive manner, offers, announces or extols 

1. their own or others’ services for terminating pregnancies or supporting such 
terminations or 

2. the means, objects or procedures which are suitable for terminating 
pregnancies, making reference to this suitability  

or publishes statements of such a nature incurs a penalty of imprisonment for a term not 
exceeding two years or a fine. 
(2) Subsection (1) no. 1 does not apply where physicians or statutorily recognised counselling 
agencies provide information about which physicians, hospitals or facilities are prepared to 
terminate a pregnancy under the conditions of section 218a (1) to (3). 
(3) Subsection (1) no. 2 does not apply if the act was committed with respect to physicians or 
persons who are authorised to trade in the means or objects referred to in subsection (1) no. 
2 or by means of publication in professional medical or pharmaceutical journals. 
(4) Subsection (1) does not apply where doctors, hospitals or facilities  

1. make reference to the fact that they terminate pregnancies under the conditions 
of section 218a (1) to (3) or  

2. make reference to information about terminating a pregnancy provided by the 
competent federal or Land authority, a counselling agency in accordance with the Act on 
Pregnancies in Conflict Situations or a medical council. 

Section 219b 
Putting on market of substances used in abortion 

(1) Whoever, with the intention of encouraging unlawful acts under section 218, puts the 
means or objects which are suitable for terminating a pregnancy on the market incurs a 
penalty of imprisonment for a term not exceeding two years or a fine. 
(2) Participation by a woman preparing the termination of her own pregnancy is not 
punishable under subsection (1). 
(3) Means or objects relating to the offence may be confiscated. 

Section 219c 
(repealed) 

Section 219d 
(repealed) 
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Section 220 
(repealed) 

Section 220a 
(repealed) 

Section 221 
Abandonment 

(1) Whoever 

1. places a person in a helpless situation or 

2. abandons a person in a helpless situation although that person is in their care 
or they are otherwise obliged to support that person, 

and thereby exposes a person to the danger of death or the risk of serious damage to health, 
incurs a penalty of imprisonment for a term of between three months and five years. 
(2) The penalty is imprisonment for a term of between one year and 10 years in the case of 
offenders who 

1. commit the offence against their own child or a person entrusted to them for 
education or care or 

2. cause serious damage to the victim’s heath by means of the act. 

(3) If the offender, by committing the act, causes the victim’s death, the penalty is 
imprisonment for a term of at least three years. 
(4) In less serious cases under subsection (2), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (3) imprisonment 
for a term of between one year and 10 years. 

Section 222 
Negligent killing 

Whoever causes a person’s death by negligence incurs a penalty of imprisonment for a term 
not exceeding five years or a fine. 

Chapter 17 
Offences against physical integrity 

Section 223 
Bodily harm 

(1) Whoever physically assaults or damages the health of another person incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 

Section 224 
Dangerous bodily harm 

(1) Whoever causes bodily harm 

1. by administering poison or other substances which are harmful to health, 

2. using a weapon or other dangerous implement, 

3. by means of a treacherous assault, 

4. acting jointly with another party to the offence or 

5. using methods which pose a danger to life 

incurs a penalty of imprisonment for a term of between six months and 10 years, in less 
serious cases imprisonment for a term of between three months and five years. 
(2) The attempt is punishable. 
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Section 225 
Ill-treatment of persons in one’s charge 

(1) Whoever tortures or roughly ill-treats or by maliciously neglecting their duty of care for a 
person damages the health of a person under 18 years of age or a person who is 
defenceless due to frailty or illness and who 

1. is in their care or custody, 

2. belongs to their household, 

3. has been left under their control by the person who has the duty of care or 

4. is subordinate to them within a service or employment relationship 

incurs a penalty of imprisonment for a term of between six months and 10 years. 
(2) The attempt is punishable. 
(3) The penalty is imprisonment for a term of at least one year in the case of offenders who 
put the person placed in their charge in danger of 

1. death or serious damage to health or 

2. substantial impairment of their physical or mental development. 

(4) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between three months and five years, in less serious cases under subsection (3) 
imprisonment for a term of between six months and five years. 

Section 226 
Grievous bodily harm 

(1) If the bodily harm results in 

1. the loss of the victim’s sight in one eye or both eyes, hearing, ability to speak or 
ability to procreate, 

2. the loss or permanent loss of the victim’s ability to use an important body part, 

3. the victim being permanently and seriously disfigured or contracting a lingering 
illness, becoming paralysed, or mentally ill or disabled, 

the penalty is imprisonment for a term of between one year and 10 years. 
(2) If the offender intentionally or knowingly causes one of the results indicated in subsection 
(1), the penalty is imprisonment for a term of at least three years. 
(3) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (2) imprisonment 
for a term of between one year and 10 years. 

Section 226a 
Female genital mutilation 

(1) Whoever mutilates the external genitalia of a female person incurs a penalty of 
imprisonment for a term of at least one year. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 227 
Bodily harm resulting in death 

(1) If the offender, by inflicting bodily harm (sections 223 to 226a), causes the victim’s death, 
the penalty is imprisonment for a term of at least three years. 
(2) In less serious cases, the penalty is imprisonment for a term of between one year and 10 
years. 
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Section 228 
Consent 

Whoever inflicts bodily harm with the victim’s consent is only deemed to act unlawfully if, 
despite that consent, the act offends common decency. 

Section 229 
Negligent bodily harm 

Whoever causes bodily harm to another by negligence incurs a penalty of imprisonment for a 
term not exceeding three years or a fine. 

Section 230 
Request to prosecute 

(1) Causing intentional bodily harm under section 223 and negligent bodily harm under 
section 229 are prosecuted only upon request, unless the prosecuting authority deems there 
to be a special public interest in prosecution which calls for ex officio intervention. If the 
victim dies, the right to file a request in cases of intentional bodily harm under section 77 (2) 
passes to the victim’s relatives. 
(2) Acts committed against public officials, persons entrusted with special public service 
functions or soldiers in the Federal Armed Forces in the discharge of their duties or in 
connection with their duties are also prosecuted upon the request of their superior. The 
same applies to office holders in the churches and other religious communities under public 
law. 

Section 231 
Taking part in brawl 

(1) Whoever takes part in a brawl or an attack committed against one person by several 
persons incurs a penalty for such participation of imprisonment for a term not exceeding 
three years or a fine if the brawl or the attack results in a person’s death or causes grievous 
bodily harm (section 226). 
(2) Whoever took part in the brawl or the attack but cannot be blamed for doing so does not 
incur the penalty specified in subsection (1). 

Chapter 18 
Offences against personal liberty 

Section 232 
Human trafficking 

(1) Whoever recruits, transports, transfers, harbours or receives another person by taking 
advantage of that person’s personal or financial predicament or helplessness on account of 
being in a foreign country, or that person is under 21 years of age, incurs a penalty of 
imprisonment for a term of between six months and five years if  

1.  that person is to be exploited by way of 

a) engaging in prostitution or performing sexual acts on or in the presence of 
the offender or a third person, or having sexual acts performed on them by the 
offender or a third person, 

b) employment, 

c) begging or 

d) committing criminal offences, 

2.  that person is to be held in slavery, bonded labour, debt bondage or under 
corresponding or similar conditions or 

3. an organ is to be illegally removed from that person. 
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Exploitation through employment within the meaning of sentence 1 no. 1 (b) occurs if the 
employment, in serving the ruthless pursuit of profit, takes place under working conditions 
which are strikingly different to those of others performing the same or a similar activity 
(exploitative employment).  
(2) Whoever, with respect to another person who is to be exploited in the manner referred to 
in subsection (1) sentence 1 nos. 1 to 3,  

1.  recruits, transports, transfers, harbours or receives that person by force, by 
threat of serious harm or by deception or 

2.  abducts that person or gains physical control over him or her or encourages a 
third person to gain physical control over him or her 

incurs a penalty of imprisonment for a term of between six months and 10 years. 
(3) In the cases under subsection (1), the penalty is imprisonment for a term of between six 
months and 10 years if  

1.  the victim is under 18 years of age at the time of the commission of the offence, 

2.  the offender seriously physically ill-treats the victim or, by committing the 
offence or an act committed during the offence, at least recklessly places the victim in 
danger of death or at risk of serious damage to health or 

3.  the offender acts on a commercial basis or as a member of a gang whose 
purpose is the continued commission of such offences. 

In the cases under subsection (2), the penalty is imprisonment for a term of between one 
year and 10 years if the offence was committed under one of the circumstances indicated in 
sentence 1 nos. 1 to 3.  
(4) In the cases of subsections (1) and (2) and subsection (3) sentence 1, the attempt is 
punishable.  

Section 232a 
Forced prostitution 

(1) Whoever, by taking advantage of another person’s personal or financial predicament or 
helplessness on account of being in a foreign country, causes that person or causes another 
person under 21 years of age 

1.  to engage in or continue to engage in prostitution or 

2.  to perform sexual acts, by way of which they are exploited, on or in the 
presence of the offender or a third person, or to allow sexual acts to be performed on 
them by the offender or a third person 

incurs a penalty of imprisonment for a term of between six months and 10 years. 
(2) The attempt is punishable.  
(3) Whoever by force, by threat of serious harm or by deception causes another person to 
engage or continue to engage in prostitution or to perform the sexual acts indicated in 
subsection (1) no. 2 incurs a penalty of imprisonment for a term of between one year and 10 
years.  
(4) In the cases under subsection (1), the penalty is imprisonment for a term of between one 
year and 10 years, in the cases under subsection (3) imprisonment for a term of at least one 
year if the offence was committed under one of the circumstances indicated in section 232 
(3) sentence 1 nos. 1 to 3.  
(5) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between three months and five years, in less serious cases under subsections (3) and (4) 
imprisonment for a term of between six months and 10 years.  
(6) Whoever performs sexual acts on or allows sexual acts to be performed on them for a 
consideration by a person engaging in prostitution who has been the victim of 



Service provided by the Federal Ministry of Justice and Consumer Protection 
and the Federal Office of Justice ‒ www.gesetze-im-internet.de 

Page 110 of 166 

1. human trafficking under section 232 (1) sentence 1 no. 1 (a), also in conjunction 
with section 232 (2), or 

2. an offence under subsections (1) to (5), 

and in doing so takes advantage of that person’s personal or financial predicament or 
helplessness on account of being in a foreign country, incurs a penalty of imprisonment for a 
term of between three months and five years. Whoever voluntarily reports an offence under 
sentence 1 no. 1 or 2 committed against a person engaging in prostitution within the 
meaning of sentence 1 to the competent authority or voluntarily occasions such a report to 
be made incurs no penalty under sentence 1, unless the act had already been discovered, in 
whole or in part, at the time and the offender knew this or, based on a reasonable 
assessment of the circumstances, should have expected this. 

Section 232b 
Forced labour 

(1) Whoever, by taking advantage of another person’s personal or financial predicament or 
helplessness on account of being in a foreign country, causes that person or causes another 
person under 21 years of age  

1. to engage in or continue to engage in exploitative employment (section 232 (1) 
sentence 2), 

2. to enter into slavery, bonded labour, debt bondage or corresponding or similar 
conditions or 

3. to engage in or continue to engage in begging as a result of which that person 
is exploited 

incurs a penalty of imprisonment for a term of between six months and 10 years. 
(2) The attempt is punishable.  
(3) Whoever, by force, by threat of serious harm or by deception, causes another person 

1. to engage in or continue to engage in exploitative employment (section 232 (1) 
sentence 2), 

2. to enter into slavery, bonded labour, debt bondage or corresponding or similar 
conditions or 

3. to engage in or continue to engage in begging as a result of which that person 
is exploited 

incurs a penalty of imprisonment for a term of between one year and 10 years. 
(4) Section 232a (4) and (5) applies accordingly.  

Section 233 
Exploitation of labour 

(1) Whoever, by taking advantage of another person’s personal or financial predicament or 
helplessness on account of being in a foreign country, exploits that person or exploits a 
person under 21 years of age, by way of that person  

1. engaging in employment within the meaning of section 232 (1) sentence 2, 

2. begging or 

3. committing criminal offences, 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) The penalty is imprisonment for a term of between six months and 10 years if  

1.  the victim is under 18 years of age at the time of the commission of the offence, 
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2.  the offender seriously physically ill-treats the victim or, by committing the 
offence or an activity committed during the offence, at least recklessly places the victim in 
danger of death or at risk of serious damage to health, 

3.  the offender, by withholding from the victim, in full or in part, the usual 
consideration paid for the activity he or she is engaged in, places the victim in financial 
hardship or substantially exacerbates any existing financial hardship or 

4.  the offender acts as a member of a gang whose purpose is the continued 
commission of such offences. 

(3) The attempt is punishable.  
(4) In less serious cases under subsection (1), the penalty is imprisonment for a term not 
exceeding two years or a fine, in less serious cases under subsection (2) imprisonment for a 
term of between three months and five years.  
(5) Whoever aids and abets an offence under subsection (1) no. 1 by  

1. acting as an intermediary to arrange exploitative employment (section 232 (1) 
sentence 2), 

2. renting out business premises or 

3. renting out living space to the person to be exploited 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. Sentence 1 
does not apply if the offence is subject to a more severe penalty under other provisions.  

Section 233a 
Exploitation involving deprivation of liberty 

(1) Whoever imprisons another person or otherwise subjects another person to deprivation 
of liberty and exploits that person in that situation by having said person 

1. engage in prostitution, 

2. engage in employment within the meaning of section 232 (1) sentence 2, 

3. engage in begging or 

4. commit criminal offences 

incurs a penalty of imprisonment for a term of between six months and 10 years. 
(2) The attempt is punishable.  
(3) In the cases under subsection (1), the penalty is imprisonment for a term of between one 
year and 10 years if the offence was committed in one of the circumstances indicated in 
section 233 (2) nos. 1 to 4.  
(4) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between three months and five years, in less serious cases under subsection (3) 
imprisonment for a term of between six months and 10 years.  

Section 233b 
Supervision of conduct 

In the cases under section 232, section 232a (1) to (5), section 232b, section 233 (1) to (4) 
and section 233a, the court may make an order for the supervision of conduct (section 68 
(1)). 

Section 234 
Kidnapping 

(1) Whoever gains physical control over another person by force, threat of serious harm or 
deception in order to abandon that person in a helpless situation or to introduce said person 
into military or paramilitary service abroad incurs a penalty of imprisonment for a term of 
between one year and 10 years. 
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(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 234a 
Abduction abroad 

(1) Whoever, by deception, threat or force, transports another person into a territory outside 
the territorial scope of this statute, or causes another person to go abroad or prevents that 
person from returning from abroad, and thereby exposes said person to the danger of being 
persecuted for political reasons and, in violation of the principles of the rule of law, of 
suffering harm to life or limb through violence or arbitrary measures, of being deprived of his 
or her liberty or of being seriously prejudiced in his or her professional or financial 
circumstances, incurs a penalty of imprisonment for a term of at least one year. 
(2) In less serious cases, the penalty is imprisonment for a term of between three months 
and five years. 
(3) Whoever prepares such an offence incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 

Section 235 
Child theft 

(1) Whoever removes from the custody of his or her parents or one parent, of a guardian or 
curator 

1. a person under 18 years of age, by force, threat of serious harm or by 
deception, or 

2. a child, without being his or her relative, 

or denies these persons access incurs a penalty of imprisonment for a term not exceeding 
five years or a fine. 
(2) Whoever  

1. removes a child from the custody of his or her parents or of one parent or of a 
guardian in order to take the child abroad or 

2. denies one of the child’s parents or the child’s parents, guardian or curator 
access to the child abroad after having taking him or her there or after the child having 
gone there 

incurs the same penalty. 
(3) In the cases under subsection (1) no. 2 and subsection (2) no. 1, the attempt is 
punishable. 
(4) The penalty is imprisonment for a term of between one year and 10 years if the offender 

1. places the victim in danger of death or at risk of serious damage to health or of 
a substantial impairment of physical or mental development on account of the 
commission of the act or 

2. commits the act for a consideration or with the intention of personal enrichment 
or the enrichment of a third person. 

(5) If, by committing the act, the offender causes the victim’s death, the penalty is 
imprisonment for a term of at least three years. 
(6) In less serious cases under subsection (4), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (5) imprisonment 
for a term of between one year and 10 years. 
(7) Child theft is prosecuted only upon request in the cases under subsections (1) to (3), 
unless the prosecuting authority deems there to be a special public interest in prosecution 
which calls for ex officio intervention. 
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Section 236 
Child trafficking 

(1) Whoever, in gross neglect of their duties of care and upbringing, leaves their child, ward 
or foster child who is under 18 years of age with another for an indefinite period for a 
consideration or with the intention of personal enrichment or the enrichment of a third party 
incurs a penalty of imprisonment for a term not exceeding five years or a fine. Whoever, in 
the cases under sentence 1, takes the child, ward or foster child into their home for an 
indefinite period for a consideration incurs the same penalty. 
(2) Whoever, without being authorised to do so, 

1. procures the adoption of a person under 18 years of age or 

2. engages in procurement activities with the aim of having a third party take a 
person under 18 years of age into their home for an indefinite period 

and acts for a consideration or with the intention of personal enrichment or the enrichment of 
a third party incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
Whoever, acting as an agent in regard to the adoption of a person under 18 years of age, 
grants a consideration to a person in exchange for the required consent to the adoption 
incurs the same penalty. If, in the cases under sentence 1, the offender causes the procured 
person to be brought into Germany or taken abroad, the penalty is imprisonment for a term 
not exceeding five years or a fine. 
(3) The attempt is punishable. 
(4) The penalty is imprisonment for a term of between six months and 10 years if the 
offender 

1. acts out of avarice or on a commercial basis or as a member of a gang whose 
purpose is the continued commission of child trafficking or 

2. by means of the act places the child or the procured person in danger of a 
substantial impairment of his or her physical or mental development. 

(5) In the cases under subsections (1) and (3), the court may, at its discretion, mitigate the 
penalty (section 49 (2)) for parties to the offence and, in the cases under subsections (2) and 
(3), for participants, or it may dispense with imposing a penalty pursuant to subsections (1) 
to (3) if, having regard to the physical or mental welfare of the child or the procured person, 
their guilt is minor. 

Section 237 
Forced marriage 

(1) Whoever unlawfully, by force or threat of serious harm causes a person to enter into a 
marriage incurs a penalty of imprisonment for a term of between six months and five years. 
The act is unlawful if the use of force or the threat of harm is deemed reprehensible in 
respect of the desired objective. 
(2) Whoever, for the purposes of committing an offence under subsection (1), by force or 
threat of serious harm or through deception takes that person or causes that person to travel 
to a territory outside the territorial scope of this statute or prevents that person from returning 
from there incurs the same penalty. 
(3) The attempt is punishable. 
(4) In less serious cases, the penalty is imprisonment for a term not exceeding three years or 
a fine. 

Section 238 
Stalking 

(1) Whoever, without being authorised to do so, stalks another person in a manner which is 
suitable for seriously restricting that person’s lifestyle by persistently 

1. seeking the other person’s physical proximity, 
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2. trying to establish contact with the other person by means of 
telecommunications or other means of communication or through third parties,  

3. improperly using the other person’s personal data for the purpose of 

a)  ordering goods or services for that person or  

b)  inducing third parties to make contact with that person, 

4. threatening the other person, one of his or her relatives, or someone close to 
him or her with causing injury to life or physical integrity, health or liberty or 

5. committing other comparable acts 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) The penalty is imprisonment for a term of between three months and five years if the 
offender places the victim, a relative of or another person close to the victim in danger of 
death or at risk of serious damage to health on account of the act. 
(3) If the offender causes the death of the victim, a relative of or another person close to the 
victim, the penalty is imprisonment for a term of between one year and 10 years. 
(4) In cases under subsection (1), the offence is prosecuted only upon request, unless the 
prosecuting authority deems there to be a special public interest in prosecution which calls 
for ex officio intervention. 

Section 239 
Unlawful imprisonment 

(1) Whoever imprisons a person or otherwise subjects a person to deprivation of liberty 
incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) The penalty is imprisonment for a term of between one year and 10 years if the offender 

1. subjects the victim to deprivation of liberty for more than one week or 

2. by committing the offence or an act during the commission of the offence 
causes serious damage to the victim’s health. 

(4) If, by committing the offence or an act during the commission or an offence, the offender 
causes the victim’s death, the penalty is imprisonment for a term of at least three years. 
(5) In less serious cases under subsection (3), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (4) imprisonment 
for a term of between one year and 10 years. 

Section 239a 
Abduction for purpose of extortion 

(1) Whoever abducts a person or gains physical control over a person in order to exploit, for 
the purpose of extortion (section 253), the victim’s concern for his or her own welfare or a 
third person’s concern for the victim’s welfare, or whoever, for the purpose of extortion, 
exploits a person’s situation which has been created by such an act incurs a penalty of 
imprisonment for a term of at least five years. 
(2) In less serious cases, the penalty is imprisonment for a term of at least one year. 
(3) If, by committing the offence, the offender at least recklessly causes the victim’s death, 
the penalty is imprisonment for life or imprisonment for a term of at least 10 years. 
(4) The court may mitigate the penalty pursuant to section 49 (1) if the offender allows the 
victim to return to his or her normal surroundings and forgoes the desired outcome. If this 
occurs without any action on the offender’s part, the offender’s earnest efforts to achieve that 
objective suffice. 

Section 239b 
Hostage-taking 
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(1) Whoever abducts a person or gains physical control over another in order to coerce that 
person or a third party, by threatening death or grievous bodily harm (section 226) to the 
victim or deprivation of liberty for more than one week, to do, acquiesce to or refrain from an 
act, or whoever, for the purposes of such coercion, exploits a person’s situation caused by 
them as a result incurs a penalty of imprisonment for a term of at least five years. 
(2) Section 239a (2) to (4) applies accordingly. 

Section 239c 
Supervision of conduct 

In the cases under section 239a and section 239b, the court may make an order for the 
supervision of conduct (section 68 (1)). 

Section 240 
Coercion (Nötigung) 

(1) Whoever unlawfully, by force or threat of serious harm, compels a person to do, 
acquiesce to or refrain from an act incurs a penalty of imprisonment for a term not exceeding 
three years or a fine. 
(2) The act is unlawful if the use of force or the threat of harm is deemed reprehensible in 
respect of the desired objective. 
(3) The attempt is punishable. 
(4) In especially serious cases, the penalty is imprisonment for a term of between six months 
and five years. An especially serious case typically occurs where the offender 

1. coerces a pregnant woman to terminate the pregnancy or 

2. abuses his or her powers or position as a public official. 

Section 241 
Threatening commission of serious criminal offence 

(1) Whoever threatens a person with the commission of a serious criminal offence against 
that person or a person close to him or her incurs a penalty of imprisonment for a term not 
exceeding one year or a fine. 
(2) Whoever, despite knowing better, pretends to another person that the commission of a 
serious criminal offence against that person or a person close to him or her is imminent 
incurs the same penalty. 

Section 241a 
Casting political suspicion 

(1) Whoever, by making a report or casting suspicion on a person, exposes that person to 
the danger of being persecuted for political reasons and, in violation of the principles of the 
rule of law, of suffering harm to life or limb through violence or arbitrary measures, of being 
deprived of liberty or seriously prejudiced in regard to professional or financial circumstances 
incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) Whoever communicates information about another person or transmits such information, 
and thereby exposes the other person to the danger of political persecution as indicated in 
subsection (1), incurs the same penalty. 
(3) The attempt is punishable. 
(4) If an untrue assertion is made against the other person in the report, the suspicion or 
communication, or if the offence is committed with the intention of procuring the results 
indicated in subsection (1) or if the case is otherwise especially serious, the penalty is 
imprisonment for a term of between one year and 10 years. 

Chapter 19 
Theft and misappropriation 

Section 242 
Theft 
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(1) Whoever takes movable property belonging to another away from another with the 
intention of unlawfully appropriating it for themselves or a third party incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 

Section 243 
Aggravated theft 

(1) In especially serious cases of theft, the penalty is imprisonment for a term of between 
three months and 10 years. An especially serious case typically occurs where the offender 

1. breaks into or enters a building, official or business premises or another 
enclosed space, or intrudes by using a false key or other tool not typically used for 
gaining access or hides in the room for the purpose of committing the offence, 

2. steals property which is specially protected against theft by means of a sealed 
container or other protective device, 

3. steals on a commercial basis, 

4. steals property which is dedicated to the exercise of religion or used for 
religious worship from a church or other building or space used for religious veneration, 

5. steals property of relevance to science, the arts or history, or to technical 
development which is located in a generally accessible collection or is publicly exhibited, 

6. steals by exploiting the helplessness of another person, an accident or a 
common danger or 

7. steals a handgun for the acquisition of which a licence is required under the 
Weapons Act, a machine gun, a submachine gun, a fully automatic or semi-automatic 
rifle or a military weapon containing an explosive within the meaning of the Military 
Weapons Control Act (Kriegswaffenkontrollgesetz) or an explosive. 

(2) In the cases under subsection (1) sentence 2 nos. 1 to 6, an especially serious case is 
ruled out if the property is of minor value. 

Section 244 
Armed theft; gang theft; theft by burglary of dwellings 

(1) Whoever 

1. commits theft during which they or another party to the offence 

a)  carries a weapon or another dangerous implement, 

b)  otherwise carries an implement or means by which to prevent or overcome 
another person’s resistance by force or threat of force, 

2. steals as a member of a gang whose purpose is the continued commission of 
robbery or theft with the participation of another member of the gang or 

3. commits theft for the commission of which they break into or enter private 
premises or intrude using a false key or other tool not typically used for gaining access or 
hide in the private premises 

incurs a penalty of imprisonment for a term of between six months and 10 years. 
(2) The attempt is punishable. 
(3) In less serious cases under subsection (1) nos. 1 to 3, the penalty is imprisonment for a 
term of between three months and five years. 
(4) If theft by burglary of private premises under subsection (1) no. 3 concerns residential 
accommodation which is used permanently as private living space, the penalty is 
imprisonment for a term of between one year and 10 years. 
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Section 244a 
Aggravated gang theft 

(1) Whoever commits theft under the conditions of section 243 (1) sentence 2 or, in the 
cases under section 244 (1) no. 1 or 3, as a member of a gang whose purpose is the 
continued commission of robbery or theft and does so with the participation of another 
member of the gang incurs a penalty of imprisonment for a term of between one year and 10 
years. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 
(3) (repealed) 

Section 245 
Supervision of conduct 

In the cases under sections 242 to 244a, the court may make an order for the supervision of 
conduct (section 68 (1)). 

Section 246 
Misappropriation 

(1) Whoever unlawfully appropriates movable property belonging to another for themselves 
or a third party incurs a penalty of imprisonment for a term not exceeding three years or a 
fine, unless the offence is subject to a more severe penalty under other provisions. 
(2) If, in the cases under subsection (1), the property was entrusted to the offender, the 
penalty is imprisonment for a term not exceeding five years or a fine. 
(3) The attempt is punishable. 

Section 247 
Theft from relatives or persons living in same household 

If a relative, the guardian or the carer of the offender is the victim of the theft or if the victim 
lives in the same household as the offender, the offence is prosecuted only upon request. 

Section 248 
(repealed) 

Section 248a 
Theft and misappropriation of property of minor value 

Theft and misappropriation of property of minor value is prosecuted only upon request in the 
cases under sections 242 and 246, unless the prosecuting authority deems there to be a 
special public interest in prosecution which calls for ex officio intervention. 

Section 248b 
Unauthorised use of vehicle 

(1) Whoever uses a motor vehicle or a bicycle against the will of the person authorised to 
use it incurs a penalty of imprisonment for a term not exceeding three years or a fine, unless 
the act is subject to a more severe penalty under other provisions. 
(2) The attempt is punishable. 
(3) The offence is prosecuted only upon request. 
(4) Motor vehicles within the meaning of this provision are vehicles which are driven by 
machine power, terrestrial motor vehicles only to the extent that they are not rail-bound 
vehicles. 

Section 248c 
Tapping of electrical energy 

(1) Whoever taps the electrical energy of another from an electrical facility or installation by 
means of a conductor which is not intended for the regular withdrawal of energy from the 
facility or installation, if the act was committed with the intention of appropriating the 
electrical energy for themselves or a third party, incurs a penalty of imprisonment for a term 
not exceeding five years or a fine. 
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(2) The attempt is punishable. 
(3) Sections 247 and 248a apply accordingly. 
(4) If the act referred to in subsection (1) is committed with the intention of unlawfully inflicting 
damage on another, the penalty is imprisonment for a term not exceeding two years or a fine. 
The offence is prosecuted only upon request. 

Chapter 20 
Robbery and extortion 

Section 249 
Robbery 

(1) Whoever, by force against a person or threats of present danger to life or limb, takes 
movable property belonging to another from another with the intention of appropriating the 
property for themselves or a third party incurs a penalty of imprisonment for a term of at least 
one year. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 250 
Aggravated robbery 

(1) The penalty is imprisonment for a term of at least three years if 

1. the offender or another party to the robbery 

a)  carries a weapon or other dangerous implement, 

b)  otherwise carries an implement or means by which to prevent or overcome 
another person’s resistance by force or threat of force, 

c)  by committing the act places another person at risk of serious damage to 
health or 

2. the offender commits the robbery as a member of a gang whose purpose is the 
continued commission of robbery or theft with the participation of another member of the 
gang. 

(2) The penalty is imprisonment for a term of at least five years if the offender or another 
party to the robbery 

1. uses a weapon or other dangerous implement during the commission of the 
offence, 

2. carries a weapon in the cases under subsection (1) no. 2 or 

3.  

a) during the commission of the act seriously physically abuses another person 
or 

b)  by committing the act places another person in danger of death. 

(3) In less serious cases under subsections (1) and (2), the penalty is imprisonment for a 
term of between one year and 10 years. 

Section 251 
Robbery resulting in death 

If, by committing robbery (sections 249 and 250), the offender at least recklessly causes 
another person’s death, the penalty is imprisonment for life or for a term of at least 10 years. 

Section 252 
Theft using force or threats to retain possession of stolen property 
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Whoever uses force against a person or threats of present danger to life or limb when caught 
in the act of committing theft in order to retain possession of the stolen property incurs the 
same penalty as a person who commits robbery. 

Section 253 
Extortion 

(1) Whoever unlawfully, by force or threat of serious harm, coerces a person to do, 
acquiesce to or refrain from an act, and thereby damages that person’s or another’s assets 
for the purpose of wrongful personal enrichment or enrichment of a third party, incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The act is unlawful if the use of force or the threat of harm is deemed reprehensible in 
respect of the desired objective. 
(3) The attempt is punishable. 
(4) In especially serious cases, the penalty is imprisonment for a term of at least one year. 
An especially serious case typically occurs where the offender acts on a commercial basis or 
as a member of a gang whose purpose is the continued commission of extortion. 

Section 254 
(repealed) 

Section 255 
Extortion with use of force or threat of force 

Whoever commits extortion by using force against a person or threats of present danger to 
life or limb incurs the same penalty as a person who commits robbery. 

Section 256 
Supervision of conduct 

In the cases under sections 249 to 255, the court may make an order for the supervision of 
conduct (section 68 (1)). 

Chapter 21 
Aiding after the fact and handling stolen goods 

Section 257 
Aiding after the fact 

(1) Whoever renders assistance to another person who has committed an unlawful act with 
the intention of securing for that person the benefits of that act incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(2) The penalty may not be more severe than the penalty threatened for the prior offence. 
(3) Whoever is liable as a party to the prior offence is not liable for aiding after the fact. This 
does not apply to a person who incites another person who was not party to the prior offence 
to render assistance after the fact. 
(4) The offence of aiding after the fact is prosecuted only upon request, upon authorisation or 
at the request of a foreign state if the offender could be prosecuted as the offender or 
participant of the prior offence only upon request, upon authorisation or at the request of a 
foreign state. Section 248a applies analogously. 

Section 258 
Obstruction of prosecution or punishment 

(1) Whoever intentionally or knowingly obstructs, in whole or in part, another person being 
punished or subjected to a measure (section 11 (1) no. 8) in accordance with criminal law for 
an unlawful act incurs a penalty of imprisonment for a term not exceeding five years or a 
fine. 
(2) Whoever intentionally or knowingly obstructs, in whole or in part, the enforcement of a 
penalty or measure imposed on another incurs the same penalty. 
(3) The penalty may not be more severe than the penalty threatened for the prior offence. 
(4) The attempt is punishable. 
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(5) Whoever, by committing the offence, also intends to prevent, in whole or in part, 
themselves incurring a penalty or being subjected to a measure, or a penalty or measure 
imposed on them being enforced incurs no penalty under this provision. 
(6) Whoever commits the offence for the benefit of a relative is exempt from punishment. 

Section 258a 
Obstruction of prosecution or punishment in public office 

(1) If, in the cases under section 258 (1), the offender is a public official who is called to be 
involved in criminal proceedings or proceedings to order a measure (section 11 (1) no. 8) or, 
in the cases under section 258 (2), is a public official who is called to be involved in enforcing 
a penalty or measure, the penalty is imprisonment for a term of between six months and five 
years, in less serious cases imprisonment for a term not exceeding three years or a fine. 
(2) The attempt is punishable. 
(3) Section 258 (3) and (6) does not apply. 

Section 259 
Handling stolen goods 

(1) Whoever, for the purpose of personal enrichment or the enrichment of a third party, buys 
or procures by other means for themselves or a third party, disposes of or assists in 
disposing of property which another has stolen or otherwise obtained by an unlawful act 
directed against the property of another incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 
(2) Sections 247 and 248a apply analogously. 
(3) The attempt is punishable. 

Section 260 
Commercial handling of stolen goods; handling as member of gang 

(1) Whoever handles stolen goods 

1. on a commercial basis or 

2. as a member of a gang whose purpose is the continued commission of robbery, 
theft or the handling of stolen goods 

incurs a penalty of imprisonment for a term of between six months and 10 years. 
(2) The attempt is punishable. 
(3) (repealed) 

Section 260a 
Commercial handling as member of gang 

(1) Whoever, on a commercial basis, handles stolen goods as a member of a gang whose 
purpose is the continued commission of robbery, theft or the handling of stolen goods incurs 
a penalty of imprisonment for a term of between one year and 10 years. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 
(3) (repealed) 

Section 261 
Money laundering; concealing unlawfully acquired assets 

(1) Whoever hides an object derived from one of the unlawful acts referred to in sentence 2, 
conceals its origin, or obstructs or endangers the investigation of its origin, its being found, 
its confiscation or its being secured incurs a penalty of imprisonment for a term of between 
three months and five years. Unlawful acts within the meaning of sentence 1 are 

1. serious criminal offences, 

2. less serious criminal offences under 
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a)  section 108e, section 332 (1) and (3) and section 334, in each case also in 
conjunction with section 335a, 

b)  section 29 (1) sentence 1 no. 1 of the Narcotics Act and section 19 (1) no. 1 
of the Precursors Control Act (Grundstoffüberwachungsgesetz), 

3. less serious criminal offences under section 373 and under section 374 (2) of 
the Fiscal Code, in each case also in conjunction with section 12 (1) of the Common 
Market Organisations and Direct Payments Implementation Act (Gesetz zur 
Durchführung der Gemeinsamen Marktorganisation und der Direktzahlungen), 

4. less serious criminal offences under 

a)  sections 152a and 181a, section 232 (1) to (3) sentence 1 and (4), section 
232a (1) and (2), section 232b (1) and (2), section 233 (1) to (3), section 233a (1) 
and (2), sections 242, 246, 253, 259, 263 to 264, 265c, 266, 267, 269, 271, 284 
and 299, section 326 (1), (2) and (4), section 328 (1), (2) and (4) and section 
348, 

b)  section 96 of the Residence Act, section 84 of the Asylum Act, section 370 of 
the Fiscal Code, section 119 (1) to (4) of the Securities Trading Act 
(Wertpapierhandelsgesetz), sections 143, 143a and 144 of the Trade Mark Act 
(Markengesetz), section 106 to 108b of the Copyright Act (Urheberrechtsgesetz), 
section 25 of the Utility Models Act (Gebrauchsmustergesetz), sections 51 and 
65 of the Design Act (Designgesetz), section 142 of the Patent Act 
(Patentgesetz), section 10 of the Semiconductor Protection Act 
(Halbleiterschutzgesetz) and section 39 of the Plant Variety Protection Act 
(Sortenschutzgesetz) 

which were committed on a commercial basis or by a member of a gang whose purpose 
is the continued commission of such offences and 

5. less serious criminal offences under sections 89a and 89c and under section 
129 and section 129a (3) and (5), in each case also in conjunction with section 129b (1), 
as well as less serious criminal offences committed by a member of a criminal or terrorist 
organisation (section 129 and section 129a, in each case also in conjunction with section 
129b (1)). 

Sentence 1 applies, in cases of tax evasion committed on a commercial basis or as a gang 
as defined in section 370 of the Fiscal Code, to expenditure saved by virtue of the tax 
evasion and of unlawfully obtained tax refunds and tax rebates, and, in the cases under 
sentence 2 no. 3, sentence 1 also applies to an object in relation to which fiscal charges 
have been evaded. 
(2) Whoever 

1. procures an object indicated in subsection (1) for themselves or a third party or 

2. keeps an object indicated in subsection (1) in their custody or uses it for 
themselves or a third party if they were aware of the origin of the object at the time of 
obtaining possession of it 

incurs the same penalty. 
(3) The attempt is punishable. 
(4) In especially serious cases, the penalty is imprisonment for a term of between six months 
and 10 years. An especially serious case typically occurs where the offender acts on a 
commercial basis or as a member of a gang whose purpose is the continued commission of 
money laundering. 
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(5) Whoever, in the cases under subsections (1) or (2), is recklessly unaware of the fact that 
the object is derived from an unlawful act referred to in subsection (1) incurs a penalty of 
imprisonment for a term not exceeding two years or a fine. 
(6) The act incurs no penalty pursuant to subsection (2) if a third party previously obtained 
the object without having thereby committed an offence. 
(7) Objects relating to the offence may be confiscated. Section 74a applies.  
(8) Objects derived from an offence committed abroad of the type referred to in subsection 
(1) are equivalent to the objects indicated in subsections (1), (2) and (5) if the offence is also 
punishable at the place of its commission. 
(9) Whoever 

1. voluntarily reports the offence to the competent authority or voluntarily 
occasions such a report to be made, unless the act had already been discovered, in 
whole or in part, at the time and the offender knew this or, based on a reasonable 
assessment, should have expected this or 

2. in the cases under subsections (1) or (2), under the conditions of no. 1 causes 
the object relating to the offence to be officially secured  

does not incur a penalty under subsections (1) to (5). Whoever is liable on account of 
participation in the prior offence also does not incur a penalty under subsections (1) to (5). 
Exemption from punishment under sentence 2 is ruled out if the offender or participant puts 
into circulation objects derived from an unlawful act as referred to in subsection (1) sentence 
2 and by doing so conceals its unlawful origin.  
(10) (repealed) 

Section 262 
Supervision of conduct 

In the cases under sections 259 to 261, the court may make an order for the supervision of 
conduct (section 68 (1)). 

Chapter 22 
Fraud and embezzlement 

Section 263 
Fraud 

(1) Whoever, with the intention of obtaining an unlawful pecuniary benefit for themselves or a 
third party, damages the assets of another by causing or maintaining an error under false 
pretences or distorting or suppressing true facts incurs a penalty of imprisonment for a term 
not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) In especially serious cases, the penalty is imprisonment for a term of between six months 
and 10 years. An especially serious case typically occurs where the offender 

1. acts on a commercial basis or as a member of a gang whose purpose is the 
continued commission of forgery of documents or fraud, 

2. causes a major financial loss to or acts with the intention of placing a large 
number of persons in danger of financial loss by the continued commission of fraud, 

3. places another person in financial hardship, 

4. abuses his or her powers or position as a public official or European official or 

5. pretends that an insured event has happened after they or another person have 
set fire to an object of significant value or destroyed it, in whole or in part, by setting fire to 
it or caused the sinking or grounding of a ship. 

(4) Section 243 (2) and sections 247 and 248a apply accordingly. 
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(5) Whoever commits fraud on a commercial basis as a member of a gang whose purpose is 
the continued commission of offences under sections 263 to 264 or sections 267 to 269 
incurs a penalty of imprisonment for a term of between one year and 10 years, in less 
serious cases imprisonment for a term of between six months and five years. 
(6) The court may make an order for the supervision of conduct (section 68 (1)). 
(7) (repealed) 

Section 263a 
Computer fraud 

(1) Whoever, with the intention of obtaining an unlawful pecuniary benefit for themselves or a 
third party, damages the property of another by influencing the result of a data processing 
operation by incorrectly configuring the computer program, using incorrect or incomplete 
data, making unauthorised use of data or taking other unauthorised influence on the 
processing operation incurs a penalty of imprisonment for a term not exceeding five years or 
a fine. 
(2) Section 263 (2) to (6) applies accordingly. 
(3) Whoever prepares an offence under subsection (1) by producing computer programs the 
purpose of which is to commit such an act or procures such programs for themselves or 
another, or whoever offers such programs for sale, or holds or supplies them to another 
incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(4) In the cases under subsection (3), section 149 (2) and (3) applies accordingly. 

Section 264 
Subsidy fraud 

(1) Whoever 

1. furnishes an authority which is competent to approve a subsidy or another 
agency or person involved in the subsidy procedure (subsidy giver), for themselves or 
another person, with incorrect or incomplete particulars regarding facts which are 
advantageous for themselves or the other person, such particulars being relevant for the 
granting of a subsidy, 

2. uses an object or cash benefit the use of which is restricted by legal provisions 
or by the subsidy giver in relation to a subsidy contrary to that restriction, 

3. withholds from the subsidy giver, contrary to the legal provisions relating to 
grants of subsidies, facts relevant to the subsidy or 

4. uses a certificate of entitlement to a subsidy or about facts relevant to a subsidy 
which was obtained by furnishing incorrect or incomplete particulars in a subsidy 
procedure 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) In especially serious cases, the penalty is imprisonment for a term of between six months 
and 10 years. An especially serious case typically occurs where offenders 

1. acquire, out of gross self-interest or by using forged or falsified documentation, 
an unjustified, large subsidy for themselves or another, 

2. abuse their powers or position as a public official or European official or 

3. take advantage of the assistance of a public official or European official who 
abuses his or her powers or position. 

(3) Section 263 (5) applies accordingly. 
(4) In the cases under subsection (1) no. 2, the attempt is punishable. 
(5) Whoever acts recklessly in the cases under subsection (1) nos. 1 to 3, incurs a penalty of 
imprisonment for a term not exceeding three years or a fine. 
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(6) Whoever voluntarily prevents the granting of a subsidy on the basis of the offence incurs 
no penalty under subsections (1) and (5). If the subsidy is not granted without any action on 
the offender’s part, no penalty is incurred if the offender makes voluntary and earnest efforts 
to prevent the subsidy from being granted. 
(7) In addition to a sentence of imprisonment of at least one year for an offence under 
subsections (1) to (3), the court may order the loss of the ability to hold public office and be 
elected in public elections (section 45 (2)). Objects relating to the offence may be 
confiscated; section 74a applies. 
(8) ‘Subsidy’ within the meaning of this provision means 

1. a benefit from public funds under federal or Länder law for businesses or 
enterprises which, at least in part, 

a)  is granted without market-related consideration and 

b) is intended to promote the economy, 

2. a benefit from public funds under the law of the European Union which is 
granted, at least in part, without market-related consideration. 

A public enterprise is also deemed to be a business or enterprise within the meaning of 
sentence 1 no. 1. 
(9) Facts are relevant to a subsidy within the meaning of subsection (1) 

1. if they are designated as being relevant to a subsidy by law or by the subsidy 
giver on the basis of a law or 

2. if the approval, granting, reclaiming, renewal or continuation of a subsidy or of 
an advantage of subsidisation is dependent on them for reasons of law or under the 
subsidy contract. 

Section 264a 
Capital investment fraud 

(1) Whoever, in connection with 

1. the sale of securities, subscription rights or shares which are intended to grant 
the holder a share of the enterprise’s profits or 

2. an offer to increase the capital investment in such shares, 

makes incorrect favourable statements or conceals unfavourable facts in prospectuses or in 
representations or surveys about the net assets which are given to a considerable number of 
persons and in relation to circumstances relevant to the decision about acquisition or 
increase incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Subsection (1) applies accordingly if the act relates to shares in assets which an 
enterprise manages in its own name but for the account of a third party. 
(3) Whoever voluntarily prevents the benefit contingent upon the acquisition or the increase 
from accruing incurs no penalty pursuant to subsections (1) and (2). If the benefit does not 
accrue without any action on the offender’s part, no penalty is incurred if the offender makes 
voluntary and earnest efforts to prevent the benefit from accruing. 

Section 265 
Insurance fraud 

(1) Whoever damages, destroys, impairs the usefulness of, disposes of or gives to another 
an object which is insured against destruction, damage, impairment of use, loss or theft in 
order to obtain for themselves or a third party payment from the insurance incurs a penalty of 
imprisonment for a term not exceeding three years or a fine, unless the offence is subject to 
a penalty under section 263. 
(2) The attempt is punishable. 
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Section 265a 
Obtaining benefits by deception 

(1) Whoever obtains the output of a machine or the services of a telecommunications 
network which serves public purposes or uses a means of transportation or obtains entrance 
to an event or facility by deception with the intention of not paying the fee therefor incurs a 
penalty of imprisonment for a term not exceeding one year or a fine, unless the offence is 
subject to a more severe penalty under other provisions. 
(2) The attempt is punishable. 
(3) Sections 247 and 248a apply accordingly. 

Section 265b 
Credit fraud 

(1) Whoever, in connection with an application for or for a continuance of credit or 
modification of the terms of credit for a business or enterprise or for a fictitious business or 
enterprise, 

1. 

a)  submits incorrect or incomplete documentation, in particular balance sheets, 
profit and loss accounts, summaries of assets and liabilities, or appraisal reports 
or 

b) furnishes incorrect or incomplete particulars in writing 

about financial circumstances which are favourable to the borrower and relevant to the 
decision on such an application, to a business or enterprise or 

2.  does not provide a business or enterprise with information in the submission 
about any deterioration in the financial circumstances represented in the documentation 
or statements which are relevant to the decision on such an application 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever voluntarily prevents the lender from providing the credit applied for on account of 
the act incurs no penalty pursuant to subsection (1). If the credit is not provided without any 
action on the offender’s part, no penalty is incurred if the offender makes voluntary and 
earnest efforts to prevent the credit from being provided. 
(3) Within the meaning of subsection (1), 

1. businesses and enterprises are, regardless of their purpose, those which by 
their nature and size require a properly organised operation applying the appropriate 
commercial customs, rules and standards; 

2. credits are cash loans of all kinds, acceptance credits, the acquisition for 
payment or the deferment of monetary claims, the discounting of promissory notes and 
cheques, and the assumption of sureties, guarantees and other warranties. 

Section 265c 
Sports betting fraud 

(1) Whoever, in the capacity as an athlete or coach, demands, allows themselves to be 
promised or accepts a benefit for themselves or a third party in return for influencing the 
course or the result of an organised sports competition for the benefit of the opponent in the 
competition, as a result of which an unlawful pecuniary benefit is to be obtained for a public 
sports bet placed on that competition, incurs a penalty of imprisonment for a term not 
exceeding three years or a fine. 
(2) Whoever offers, promises or grants an athlete or coach a benefit for themselves or a third 
party in return for influencing the course or the result of an organised sports competition for 
the benefit of the opponent in the competition, as a result of which an unlawful pecuniary 
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benefit is obtained for a public sports bet placed on that competition, incurs the same 
penalty. 
(3) Whoever, in the capacity as a judge, referee or arbiter, demands, allows themselves to 
be promised or accepts a benefit for themselves or a third party in return for influencing the 
course or result of an organised sports competition in a manner which is contrary to the 
rules, as a result of which an unlawful pecuniary benefit is obtained for a public sports bet 
placed on that competition, incurs a penalty of imprisonment for a term not exceeding three 
years or a fine. 
(4) Whoever offers, promises or grants a judge, referee or arbiter a benefit for themselves or 
a third party in return for influencing the course or result of an organised sports competition 
in a manner which is contrary to the rules, as a result of which an unlawful pecuniary benefit 
is obtained for a public sports bet placed on that competition, incurs the same penalty. 
(5) An organised sports competition within the meaning of this provision is any sports event 
in Germany or abroad 

1. which is organised by a national or international sports organisation or on its 
instructions or with its recognition and 

2. during which rules are to be followed which were adopted by a national or 
international sports organisation with binding effect for its member organisations. 

(6) A coach within the meaning of this provision is an individual who makes decisions during 
the sports competition regarding the use and instruction of athletes. Individuals who, due to 
their professional or financial position, are able to considerably influence the use or 
instruction of athletes are equal to a coach.  

Section 265d 
Manipulation of professional sports competitions 

(1) Whoever, in the capacity as an athlete or coach, demands, allows themselves to be 
promised or accepts a benefit for themselves or a third party in return for influencing the 
course or result of a professional sports competition in an anticompetitive manner for the 
benefit of the opponent incurs a penalty of imprisonment for a term not exceeding three 
years or a fine. 
(2) Whoever offers, promises or grants an athlete or coach a benefit for themselves or a third 
party in return for influencing the course or result of a professional sports competition in an 
anticompetitive manner for the benefit of the opponent incurs the same penalty. 
(3) Whoever, in the capacity as a judge, referee or arbiter, demands, allows themselves to 
be promised or accepts a benefit for themselves or a third party in return for influencing the 
course or the result of a professional sports competition in a manner which is contrary to the 
rules incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(4) Whoever offers, promises or grants a judge, referee or arbiter a benefit for themselves or 
a third party in return for influencing the course or result of a professional sports competition 
in a manner which is contrary to the rules incurs the same penalty. 
(5) A professional sports competition within the meaning of this provision is any sports event 
in Germany or abroad 

1. which is organised by a national sports association or an international sports 
organisation or on its instructions or with its recognition,  

2. during which rules are to be followed which were adopted by a national or 
international sports organisation with binding effect for its member organisations and 

3. in which predominantly athletes participate who directly or indirectly earn a 
significant amount of their income through their sporting activities. 

(6) Section 265c (6) applies accordingly. 
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Section 265e 
Especially serious cases of sports betting fraud and manipulation of professional 

sports competitions 
In especially serious cases, an offence under sections 265c and 265d incurs a penalty of 
imprisonment for a term of between three months and five years. An especially serious case 
typically occurs where 

1. the offence relates to a major benefit or 

2. the offender acts on a commercial basis or as a member of a gang whose 
purpose is the continued commission of such offences. 

Section 266 
Embezzlement 

(1) Whoever abuses the power conferred on them by law, by commission of an authority or 
legal transaction to dispose of the assets of another or to make binding agreements for 
another, or whoever breaches their duty to safeguard the pecuniary interests of another 
which are incumbent upon them by reason of law, by commission of an authority, legal 
transaction or fiduciary relationship, and thereby adversely affects the person whose 
pecuniary interests they were responsible for, incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 
(2) Section 243 (2), sections 247 and 248a, and section 263 (3) apply accordingly. 

Section 266a 
Withholding wages and salaries 

(1) Whoever, in the capacity as an employer, withholds an employee’s contributions to the 
social security system, including employment promotion, regardless of whether wages or 
salaries are actually being paid, incurs a penalty of imprisonment for a term not exceeding 
five years or a fine. 
(2) Whoever, in the capacity as an employer, 

1. supplies, to the agency responsible for collecting contributions, incorrect or 
incomplete particulars regarding facts which are relevant under social insurance law or 

2. contrary to their duty, withholds from the agency responsible for collecting 
contributions facts which are relevant to the social insurance system, 

and thereby withholds the contributions to be paid by the employer to social insurance, 
including employment promotion, regardless of whether salary or wages are actually being 
paid, incurs the same penalty. 
(3) Whoever, in the capacity as an employer, otherwise withholds parts of wages or salaries 
which they are under a duty to pay to another on behalf of the employee but does not pay 
them to the other party and omits to inform the employee about the failure to make the 
payment at the latest on the due date or promptly thereafter incurs a penalty of imprisonment 
for a term not exceeding five years or a fine. Sentence 1 does not apply to those parts of the 
wages or salary which are deducted as income tax on wages and salaries. 
(4) In especially serious cases under subsections (1) and (2), the penalty is imprisonment for 
a term of between six months and 10 years. An especially serious case typically occurs 
where the offender 

1. withholds, out of gross self-interest, contributions on a large scale, 

2. by using counterfeit or falsified supporting documentation continually withholds 
contributions,  

3.  continually withholds contributions and procures incorrect, counterfeit or falsified 
supporting documentation from a third party for the purpose of concealing the true 
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employment relationship, that third party offering such supporting documentation on a 
commercial basis, 

4.  acts as a member of a gang whose purpose is the continued withholding of 
contributions and which presents incorrect, counterfeit or falsified supporting 
documentation for the purpose of concealing the true employment relationship or 

5. takes advantage of the assistance of a public official who abuses his or her 
powers or position. 

(5) A person who hires people who work or conduct a trade at home or who are equal to 
them within the meaning of the Home Work Act (Heimarbeitsgesetz) as well as the 
intermediary are equal to an employer. 
(6) In the cases under subsections (1) and (2), the court may dispense with imposing a 
penalty pursuant to this provision if the employer, at the latest on the due date or promptly 
thereafter, 

1. informs the collecting agency in writing of the amount of the withheld 
contributions and 

2. explains in writing why it is not possible to make the payment on time although 
the employer has made earnest efforts to do so. 

If the conditions of sentence 1 are met and the contributions are subsequently paid within the 
appropriate period determined by the collecting agency, the offender incurs not penalty. In 
the cases under subsection (3), sentences 1 and 2 apply accordingly. 

Section 266b 
Misuse of cheque and credit cards 

(1) Whoever abuses the possibility accorded them, on account of being supplied with a 
cheque or credit card, of obliging the issuer to make a payment, and thereby causes damage 
to the issuer, incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Section 248a applies accordingly. 

Chapter 23 
Forgery of documents 

Section 267 
Forgery of documents 

(1) Whoever, for the purpose of deception in legal commerce, produces a counterfeit 
document, falsifies a genuine document, or uses a counterfeit or falsified document incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) In especially serious cases, the penalty is imprisonment for a term of between six months 
and 10 years. An especially serious case typically occurs where the offender 

1. acts on a commercial basis or as a member of a gang whose purpose is the 
continued commission of fraud or forgery of documents, 

2. causes major financial loss, 

3. substantially endangers the security of legal commerce through a large number 
of counterfeit or falsified documents or 

4. abuses his or her powers or position as a public official or European official. 

(4) Whoever commits forgery of documents on a commercial basis as a member of a gang 
whose purpose is the continued commission of offences under sections 263 to 264 or 
sections 267 to 269 incurs a penalty of imprisonment for a term of between one year and 10 
years, in less serious cases imprisonment for a term of between six months and five years. 
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Section 268 
Forgery of technical records 

(1) Whoever, for the purpose of deception in legal commerce, 

1. produces a counterfeit technical record or falsifies a technical record or 

2. uses a counterfeit or falsified technical record 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) A technical record is any presentation of data, measurements or calculations, conditions 
or sequences of events which is, in whole or in part, produced automatically by a technical 
device, allows the object of the record to be recognised either generally or by insiders and is 
intended to serve as proof of a legally relevant fact, regardless of whether the purpose of the 
presentation was assigned when it was produced or only later. 
(3) If the offender influences the result of the record by interfering with the recording process, 
this is equivalent to the production of a counterfeit technical record. 
(4) The attempt is punishable. 
(5) Section 267 (3) and (4) applies accordingly. 

Section 269 
Forgery of data of probative value 

(1) Whoever, for the purposes of deception in legal commerce, stores or modifies data which 
are of probative value in such a way that a counterfeit or falsified document would be created 
upon their retrieval, or whoever uses data stored or modified in such a manner incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) Section 267 (3) and (4) applies accordingly. 

Section 270 
Deception in relation to data processing in legal commerce 

Falsely influencing data processing operations in legal commerce is equivalent to deception 
in legal commerce. 

Section 271 
Causing false records 

(1) Whoever causes declarations, negotiations or facts which are of relevance for rights or 
legal relationships to be recorded or stored in public documents, books, data files or 
registers as having been made or having occurred or having been stored although they were 
not actually made or did not occur, or were made or occurred in another manner, or by a 
person lacking a professed capacity or by a different person incurs a penalty of 
imprisonment for a term not exceeding three years or a fine. 
(2) Whoever, for the purpose of deception in legal commerce, uses a false notarial recording 
or stored data of the type indicated in subsection (1) incurs the same penalty. 
(3) If the offender acts for a consideration or with the intention of personal enrichment or the 
enrichment of a third party or of causing losses to another person, the penalty is 
imprisonment for a term of between three months and five years. 
(4) The attempt is punishable. 

Section 272 
(repealed) 

Section 273 
Tampering with official identity documents 

(1) Whoever, for the purpose of deception in legal commerce, 

1. removes, defaces, covers up or suppresses an entry in an official identity 
document or removes a single page from an official identity document or 
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2. uses an official identity document altered in such a way 

incurs a penalty of imprisonment for a term not exceeding three years or a fine, unless the 
offence is subject to a penalty under section 267 or 274. 
(2) The attempt is punishable. 

Section 274 
Suppression of documents; changing border mark 

(1) Whoever 

1. destroys, damages or suppresses a document or a technical record which does 
not belong to them or not exclusively to them, with the intention of causing damage to 
another, 

2. deletes, suppresses, renders unusable or alters data (section 202a (2)) of 
probative value which are not or not exclusively at their disposal, with the intention of 
adversely affecting another, or 

3. removes, destroys, defaces, moves or falsely places a border stone or another 
sign which is intended to designate a border or water level, with the intention of adversely 
affecting another, 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 

Section 275 
Preparing forgery of official identity documents 

(1) Whoever prepares to forge official identity documents by producing, procuring for 
themselves or another, offering for sale, storing, giving to another or by undertaking to import 
or export 

1. plates, moulds, type, blocks, negatives, stencils or similar equipment which by 
its nature is suitable for the commission of the offence, 

2. paper which is identical to the type of paper or can be easily confused with the 
paper which is used in the production of official identity documents and is specially 
protected against imitation or 

3. blank forms for official identity documents 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) If the offender acts on a commercial basis or as a member of a gang whose purpose is 
the continued commission of offences under subsection (1), the penalty is imprisonment for 
a term of between three months and five years. 
(3) Section 149 (2) and (3) applies accordingly. 

Section 276 
Procurement of false official identity documents 

(1) Whoever 

1. undertakes to import or export or 

2. with the intention of using it to facilitate deception in legal commerce, procures 
for themselves or another, stores or gives to another 

a counterfeit or falsified official identity document or an official identity document which 
contains a false notarial recording of the type indicated in sections 271 and 348 incurs a 
penalty of imprisonment for a term not exceeding two years or a fine. 
(2) If the offender acts on a commercial basis or as a member of a gang whose purpose is 
the continued commission of offences under subsection (1), the penalty is imprisonment for 
a term of between three months and five years. 
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Section 276a 
Residence papers; vehicle documents 

Sections 275 and 276 also apply to residence papers, namely residence permits and 
certification of a temporary suspension of deportation, as well as vehicle papers, namely 
vehicle registration and vehicle ownership documents. 

Section 277 
Forgery of health certificates 

Whoever, using the title of ‘physician’ or that of another registered medical practitioner 
without having the right to do so, or using the name of such persons without being 
authorised to do so, issues a certificate relating to their own state of health or that of another, 
or falsifies a genuine certificate of that type and makes use of it in order to deceive public 
authorities or insurance companies incurs a penalty of imprisonment for a term not 
exceeding one year or a fine. 

Section 278 
Issuance of incorrect health certificates 

Physicians and other registered medical practitioners who, despite knowing better, issue an 
incorrect certificate relating to a person’s state of health for use by an authority or insurance 
company incur a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 279 
Use of incorrect health certificates 

Whoever, in order to deceive an authority or an insurance company about their own state of 
health or that of another, makes use of a certificate of the type indicated in sections 277 and 
278 incurs a penalty of imprisonment for a term not exceeding one year or a fine. 

Section 280 
(repealed) 

Section 281 
Misuse of identity papers 

(1) Whoever, for the purpose of deception in legal commerce, uses an identity paper which 
was issued to another or whoever, for the purpose of deception in legal commerce, gives 
another person an identity paper which was not issued to that person incurs a penalty of 
imprisonment for a term not exceeding one year or a fine. The attempt is punishable. 
(2) Certificates and other documents which are used as identity documents in commerce are 
equivalent to identity papers. 

Section 282 
Confiscation 

Objects relating to one of the offences under section 267, section 268, section 271 (2) and 
(3), section 273 or section 276, the latter also in conjunction with section 276a, or under 
section 279 may be confiscated. In the cases under section 275, also in conjunction with 
section 276a, the means of falsification indicated therein are confiscated. 

Chapter 24 
Offences in state of insolvency 

Section 283 
Bankruptcy 

(1) Whoever, in the case of overindebtedness or existing or imminent insolvency, 

1. secretly removes or hides, or, in a manner contrary to regular business 
standards, destroys, damages or renders unusable parts of their assets which in the case 
of the opening of insolvency proceedings would belong to the insolvency estate, 
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2. in a manner contrary to regular business standards, enters into loss-making or 
speculative ventures or futures trading in goods or securities or consumes excessive 
sums or becomes indebted through uneconomical expenditures, gambling or wagering, 

3. procures goods or securities on credit and sells or otherwise sells them or 
things produced from these goods substantially below market value in a manner contrary 
to regular business standards, 

4. feigns the existence of another’s rights or recognises fictitious rights, 

5. fails to keep account books which they are obliged by law to keep, or keeps or 
modifies them in such a manner that a survey of their current asset status is made more 
difficult, 

6. secretly removes, hides, destroys or damages, before expiry of the archiving 
periods for those obliged to keep books, either account books or other documentation 
which a merchant is obliged by commercial law to keep, and thereby makes a survey of 
their current asset status more difficult, 

7. contrary to commercial law, 

a)  draws up balance sheets in such a manner that a survey of their current 
asset status is made more difficult or 

b)  fails to draw up a balance sheet of their assets or an inventory in the 
prescribed time or 

8.  in another manner which grossly contravenes regular business standards 
diminishes their net assets or hides or conceals their actual business circumstances 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) Whoever causes their overindebtedness or insolvency by one of the acts referred to in 
subsection (1) incurs the same penalty. 
(3) The attempt is punishable. 
(4) Whoever, 

1. in the cases of subsection (1), negligently fails to recognise their 
overindebtedness or imminent or existing insolvency or 

2. in the cases of subsection (2), recklessly causes their overindebtedness or 
insolvency 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(5) Whoever, 

1. in the cases of subsection (1) no. 2, 5 or 7, acts negligently and at least 
negligently fails to recognise their overindebtedness or imminent or existing insolvency or 

2. in the cases of subsection (2), in conjunction with subsection (1) no. 2, 5 or 7, 
acts negligently and at least recklessly causes their overindebtedness or insolvency 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(6) The act only entails criminal liability if the offender has suspended any necessary 
payments or if insolvency proceedings have been opened against the offender’s assets or 
the request to institute proceedings has been refused for insufficiency of assets. 

Section 283a 
Especially serious case of bankruptcy 

In especially serious cases under section 283 (1) to (3), the offender incurs a penalty of 
imprisonment for a term of between six months and 10 years. An especially serious case 
typically occurs where the offender 



Service provided by the Federal Ministry of Justice and Consumer Protection 
and the Federal Office of Justice ‒ www.gesetze-im-internet.de 

Page 133 of 166 

1. acts out of avarice or 

2. knowingly places many persons in danger of losing those assets which were 
entrusted to him or her or in danger of financial hardship. 

Section 283b 
Breach of book-keeping duties 

(1) Whoever 

1. fails to keep account books which they are obliged by law to keep or keeps or 
modifies them in such a manner that a survey of their current asset status is made more 
difficult, 

2. secretly removes, hides, destroys or damages, before expiry of the archiving 
periods for those obliged to keep books, either account books or other documentation 
which a merchant is obliged by commercial law to keep, and thereby makes a survey of 
their current asset status more difficult, 

3. contrary to commercial law 

a)  draws up balance sheets in such a manner that a survey of their current 
asset status is made more difficult or 

b)  fails to draw up a balance sheet of their assets or an inventory in the 
prescribed time 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) Whoever acts negligently in the cases under subsection (1) no. 1 or 3 incurs a penalty of 
imprisonment for a term not exceeding one year or a fine. 
(3) Section 283 (6) applies accordingly. 

Section 283c 
Preferential treatment of creditors 

(1) Whoever, in the knowledge of their own insolvency, grants a creditor a security or 
satisfaction to which that creditor is not entitled in general or not in such a manner or not at 
that time, and thereby intentionally or knowingly accords said creditor preferential treatment 
over other creditors, incurs a penalty of imprisonment for a term not exceeding two years or 
a fine. 
(2) The attempt is punishable. 
(3) Section 283 (6) applies accordingly. 

Section 283d 
Preferential treatment of debtors 

(1) Whoever, 

1. in the knowledge of another’s imminent insolvency or 

2. after suspending payments, in insolvency proceedings or in proceedings to 
bring about a decision on whether insolvency proceedings concerning another are to be 
opened, 

with their consent or on their behalf, secretly removes or hides or, in a manner contrary to 
regular business standards, destroys, damages or renders unusable parts of the other’s 
assets which, in the case of the opening of insolvency proceedings, would form part of the 
insolvency estate incurs a penalty of imprisonment for a term not exceeding five years or a 
fine. 
(2) The attempt is punishable. 
(3) In especially serious cases, the penalty is imprisonment for a term of between six months 
and 10 years. An especially serious case typically occurs where the offender 
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1. acts out of avarice or 

2. knowingly places many persons in danger of losing those assets which were 
entrusted to him or her or in financial hardship. 

(4) The act only entails criminal liability if the other person has suspended any necessary 
payments or if insolvency proceedings have been opened against the other person’s assets 
or the request to open proceedings has been refused for insufficiency of assets. 

Chapter 25 
Criminal self-interest 

Section 284 
Organising illicit gaming 

(1) Whoever, without the permission of an authority, publicly organises or runs a game of 
chance or provides the means of doing so incurs a penalty of imprisonment for a term not 
exceeding two years or a fine. 
(2) Games of chance in clubs or private parties in which games of chance are habitually 
organised are deemed to be publicly organised. 
(3) Whoever, in the cases under subsection (1), 

1. acts on a commercial basis or 

2. acts as a member of a gang whose purpose is the continued commission of 
such offences 

incurs a penalty of imprisonment for a term of between three months and five years. 
(4) Whoever advertises a public game of chance (subsections (1) and (2)) incurs a penalty of 
imprisonment for a term not exceeding one year or a fine. 

Section 285 
Participation in illicit gaming 

Whoever participates in a public game of chance (section 284) incurs a penalty of 
imprisonment for a term not exceeding six months or a fine not exceeding 180 daily rates. 

Section 286 
Confiscation 

In the cases under sections 284 and 285, the gambling equipment and the money found on 
the gaming table or in the bank are to be confiscated if they belong to the offender or 
participant at the time of the decision. Otherwise, the objects may be confiscated; section 
74a applies. 

Section 287 
Organising illicit lottery or raffle 

(1) Whoever, without the permission of an authority, organises public lotteries or raffles of 
movable or immovable property, in particular by offering to conclude gambling contracts for a 
public lottery or raffle, or whoever accepts offers directed at the conclusion of such gambling 
contracts incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) Whoever advertises public lotteries or raffles (subsection (1)) incurs a penalty of 
imprisonment for a term not exceeding one year or a fine. 

Section 288 
Obstruction of enforcement 

(1) Whoever, at the time of impending enforcement of a judgment and with the intention of 
obstructing satisfaction of a creditor, sells or secretly removes parts of their assets incurs a 
penalty of imprisonment for a term not exceeding two years or a fine. 
(2) The offence is prosecuted only upon request. 
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Section 289 
Taking pawns 

(1) Whoever, with unlawful intent, takes away their own movable property or that of another, 
for the benefit of the owner of the property, from the usufructuary, pawnee or another person 
entitled to use or to retain the movable property incurs a penalty of imprisonment for a term 
not exceeding three years or a fine. 
(2) The attempt is punishable. 
(3) The offence is prosecuted only upon request. 

Section 290 
Unauthorised use of pledged property 

Public pawnbrokers who make unauthorised use of the objects which they have taken as a 
pledge incur a penalty of imprisonment for a term not exceeding one year or a fine. 

Section 291 
Usury 

(1) Whoever exploits the predicament, lack of experience, lack of judgment or substantial 
weakness of will of another by allowing pecuniary benefits to be promised or granted to them 
or a third party 

1. for the letting of residential premises or additional services connected therewith, 

2. for the granting of credit, 

3. for any other service or 

4. for the procurement of one of the previously indicated services 

which are in striking disproportion to the value of the service or its procurement incurs a 
penalty of imprisonment for a term not exceeding three years or a fine. If several persons 
contribute as providers of benefits, procurers or in other ways and if the result is thereby a 
striking disproportion between the sum of the pecuniary benefits and the amount of the 
consideration therefor, then sentence 1 applies to each of the persons who exploits the 
predicament or other weakness of the other for themselves or a third party in order to obtain 
excessive pecuniary benefits. 
(2) In especially serious cases, the penalty is imprisonment for a term of between six months 
and 10 years. An especially serious case typically occurs where the offender 

1. places the other in financial hardship by committing the offence, 

2. commits the offence on a commercial basis, 

3. accepts promissory notes representing usurious pecuniary benefits. 

Section 292 
Game poaching 

(1) Whoever, in violation of another’s hunting rights or rights granted by a hunting licence, 

1. hunts, catches, kills or appropriates game for themselves or a third party or 

2. appropriates for themselves or a third party, damages or destroys an object 
which is subject to hunting laws 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) In especially serious cases, the penalty is imprisonment for a term of between three 
months and five years. An especially serious case typically occurs where the act is 
committed 

1. on a commercial basis or habitually, 
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2. during night-time, in the close season, by the use of snares or in any manner 
which is not good hunting practice or 

3. jointly by several parties armed with firearms. 

(3) Subsections (1) and (2) do not apply to persons entitled to hunt in a certain hunting 
district insofar as the hunting rights on land in that district which has been declared as 
enclosed under section 6a of the Federal Hunting Act (Bundesjagdgesetz) are concerned. 

Section 293 
Fish poaching 

Whoever, in violation of another’s fishing rights or rights granted by a fishing licence, 

1. fishes or 

2. appropriates for themselves or a third party, damages or destroys an object 
which is subject to fishing laws 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 294 
Request to prosecute 

In the cases under section 292 (1) and section 293, the offence is prosecuted only upon 
request of the victim if it was committed by a relative or at a place where the offender was 
permitted to engage in hunting or fishing to a limited extent. 

Section 295 
Confiscation 

Hunting and fishing equipment, dogs and other animals which the offender or participant had 
with them or used during the commission of the offence may be confiscated. Section 74a 
applies. 

Section 296 
(repealed) 

Section 297 
Endangering ships, motor vehicles and aircraft through prohibited goods 

(1) Whoever, without the knowledge of the owner or the captain of the ship, or, in the 
capacity as captain and without the knowledge of the owner, brings or takes property on 
board a German ship the transport of which causes 

1. the danger of seizure or confiscation (sections 74 to 74f) of the ship or its cargo 
or 

2. the danger of criminal liability on the part of the owner or of the captain of the 
ship 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) Whoever, in the capacity as owner of a ship and without the knowledge of the ship’s 
captain, brings or takes property on board a German ship the transport of which causes the 
danger of criminal liability on the captain’s part incurs the same penalty. 
(3) Subsection (1) no. 1 also applies to foreign ships which have taken on their cargo, in 
whole or in part, in Germany. 
(4) Subsections (1) to (3) apply accordingly if goods are brought or taken on board motor 
vehicles or aircraft. The operator and the driver or pilot of the motor vehicle or the aircraft are 
equal to the owner and the captain of a ship. 

Chapter 26 
Offences against competition 
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Section 298 
Collusive tendering 

(1) Whoever, in connection with an invitation to tender relating to goods or services, makes 
an offer based on an unlawful agreement whose purpose is to cause the organiser to accept 
a specific offer incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The award of a contract by direct agreement following a prior call for competition is 
equivalent to an invitation to tender within the meaning of subsection (1). 
(3) Whoever voluntarily prevents the organiser from accepting the offer or from providing a 
service does not incur the penalty specified in subsection (1), also in conjunction with 
subsection (2). If the offer is not accepted or the organiser’s service is not rendered without 
any action on the offender’s part, no penalty is incurred if the offender makes voluntary and 
earnest efforts to prevent the offer being accepted or the service being rendered. 

Section 299 
Taking and giving bribes in commercial practice 

(1) Whoever, in commercial practice in the capacity as an employee or agent of a business, 

1. demands, allows themselves to be promised or accepts a benefit for 
themselves or a third party in return for giving an unfair preference to another in the 
competitive purchase of goods or services in Germany or abroad or 

2. without the permission of the business demands, allows themselves to be 
promised or accepts a benefit for themselves or a third party in return for performing or 
refraining from performing an act in the competitive purchase of goods or services, 
thereby breaching the duty incumbent on them towards the business, 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever, in commercial practice,  

1. offers, promises or grants a benefit to an employee or agent of a business or a 
third party in return for giving that person or another an unfair preference in the 
competitive purchase of goods or services in Germany or abroad or 

2. without the permission of the business offers, promises or grants an employee 
or agent of a business or a third party a benefit in return for performing or refraining from 
performing an act in the competitive purchase of goods or services, and thereby 
breaches the duty incumbent on them in relation to the business, 

incurs the same penalty. 

Section 299a 
Taking bribes in healthcare sector 

Whoever, as a member of a healing profession which requires state-regulated training to 
exercise the profession or to use the professional title, demands, allows themselves to be 
promised or accepts a benefit for themselves or another in connection with the exercise of 
their profession in return for 

1. prescribing medication, remedies or health aids or medical devices, 

2. procuring medication or health aids or medical devices which are designed for 
direct use by the member of the profession or one of their professional assistants or 

3. supplying patients or samples and diagnostic data, 

and thereby provides an unfair competitive advantage to another in Germany or abroad, 
incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 299b 
Giving bribes in healthcare sector 
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Whoever offers, promises or grants a benefit to a member of a healing profession within the 
meaning of section 299a or to a third party in connection with their professional activities in 
return for 

1. prescribing medication, remedies or health aids or medical devices, 

2. procuring medication or health aids or medical devices which are designed for 
direct application by the member of the healing profession or one of their professional 
assistants or 

3. supplying patients or samples and diagnostic data, 

and thereby provides an unfair competitive advantage to that person or another in Germany 
or abroad, incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 300 
Especially serious cases of taking and giving bribes in commercial practice and 

healthcare sector 
In especially serious cases, an offence under sections 299, 299a and 299b incurs a penalty 
of imprisonment for a term of between three months and five years. An especially serious 
case typically occurs where 

1. the offence relates to a major benefit or 

2. the offender acts on a commercial basis or as a member of a gang whose 
purpose is the continued commission of such offences. 

Section 301 
Request to prosecute 

(1) The offences of taking and giving bribes in commercial practice under section 299 are 
prosecuted only upon request, unless the prosecuting authority deems there to be a special 
public interest in prosecution which calls for ex officio intervention. 
(2) In the cases under section 299 (1) no. 1 and (2) no. 1, the right to file the request under 
subsection (1) is vested in the victim as well as in all associations and chambers referred to 
in section 8 (3) nos. 2 and 4 of the Act against Unfair Competition (Gesetz gegen den 
unlauteren Wettbewerb). 

Section 302 
(repealed) 

Chapter 27 
Criminal damage 

Section 303 
Criminal damage 

(1) Whoever unlawfully damages or destroys an object belonging to another incurs a penalty 
of imprisonment for a term not exceeding two years or a fine. 
(2) Whoever, without being authorised to do so, substantially and permanently alters the 
appearance of an object belonging to another incurs the same penalty. 
(3) The attempt is punishable. 

Section 303a 
Data manipulation 

(1) Whoever unlawfully deletes, suppresses, renders unusable or alters data (section 202a 
(2)) incurs a penalty of imprisonment for a term not exceeding two years or a fine. 
(2) The attempt is punishable. 

Section 303b 
Computer sabotage 
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(1) Whoever interferes with data processing operations which are of substantial importance 
to another by 

1. committing an offence under section 303a (1), 

2. entering or transmitting data (section 202a (2)) with the intention of adversely 
affecting another or 

3. destroying, damaging, rendering unusable, removing or altering a data 
processing system or a data carrier 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) If the data processing operation is of substantial importance for another’s business, 
enterprise or an authority, the penalty is imprisonment for a term not exceeding five years or 
a fine. 
(3) The attempt is punishable. 
(4) In especially serious cases under subsection (2), the penalty is imprisonment for a term 
of between six months and 10 years. An especially serious case typically occurs where the 
offender 

1. causes major financial loss, 

2. acts on a commercial basis or as a member of a gang whose purpose is the 
continued commission of computer sabotage or 

3. by committing the offence jeopardises the population’s supply with vital goods 
or services or the security of the Federal Republic of Germany. 

(5) Section 202c applies accordingly to acts preparatory to an offence under subsection (1). 

Section 303c 
Request to prosecute 

In the cases under section 303, section 303a (1) and (2) and section 303b (1) to (3), the 
offence is prosecuted only upon request, unless the prosecuting authority deems there to be 
a special public interest in prosecution which calls for ex officio intervention. 

Section 304 
Criminal damage to objects of public interest 

(1) Whoever unlawfully damages or destroys objects of veneration of a religious community 
in Germany or property dedicated to religious worship, or tombstones, public monuments, 
natural monuments, or objects of art, science or craft which are kept in public collections or 
are publicly exhibited, or objects which serve a public interest or add to the ambience of 
public roads and ways, squares or parks incurs a penalty of imprisonment for a term not 
exceeding three years or a fine. 
(2) Whoever, without being authorised to do so, substantially and permanently alters the 
appearance of an object referred to in subsection (1) incurs the same penalty. 
(3) The attempt is punishable. 

Section 305 
Destruction of buildings and structures 

(1) Whoever unlawfully destroys, in whole or in part, a building, ship, bridge, dam, a 
constructed road, a railway or another edifice belonging to another incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 

Section 305a 
Destruction of important work equipment 

(1) Whoever unlawfully destroys, in whole or in part, 
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1. technical equipment belonging to another and of significant value which is of 
substantial importance for the construction of a facility or an enterprise within the 
meaning of section 316b (1) no. 1 or 2, or a facility which serves the operation or the 
waste disposal of such facility or enterprise or 

2.  technical equipment of significant value which is essential for operations of the 
police, the Federal Armed Forces, the fire brigade, the civil protection service or one of 
the rescue services or 

3. a motor vehicle belonging to the police, Federal Armed Forces, the fire brigade, 
the civil protection service or one of the rescue services 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 

Chapter 28 
Offences constituting public danger 

Section 306 
Arson 

(1) Whoever sets fire to or by setting fire to them destroys, in whole or in part, 

1. buildings or huts, 

2. plants or technical facilities, in particular machines, 

3. warehouses or stored goods, 

4. motor vehicles, railway vehicles, aircraft or watercraft, 

5. forests, heaths or moors, 

6. agricultural, food or forestry facilities or products 

belonging to another incurs a penalty of imprisonment for a term of between one year and 10 
years. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 306a 
Aggravated arson 

(1) Whoever sets fire to or by setting fire to them destroys, in whole or in part, 

1. a building, ship, hut or other premises which serve to accommodate people, 

2. a church or other building which serves the practice of religion, 

3. premises which serve to temporarily accommodate people, at a time when 
people are usually in those premises, 

incurs a penalty of imprisonment for a term of at least one year. 
(2) Whoever sets fire to an object referred to in section 306 (1) nos. 1 to 6 or destroys it in 
whole or in part by setting fire to it, and thereby places another person at risk of damage to 
health, incurs the same penalty. 
(3) In less serious cases under subsections (1) and (2), the penalty is imprisonment for a 
term of between six months and five years. 

Section 306b 
Especially aggravated arson 

(1) Whoever, by committing arson within the meaning of section 306 or 306a, causes serious 
damage to another person’s health or damage to a large number of people’s health incurs a 
penalty of imprisonment for a term of at least two years. 
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(2) The penalty is imprisonment for a term of at least five years if, in the cases under section 
306a, the offender 

1. places another person in danger of death by committing the offence, 

2. acts with the intention of facilitating or covering up another offence or 

3. prevents the fire from being extinguished or makes extinguishing the fire more 
difficult. 

Section 306c 
Arson resulting in death 

If the offender, by committing arson within the meaning of sections 306 to 306b, at least 
recklessly causes another person’s death, the penalty is imprisonment for life or 
imprisonment for a term of at least 10 years. 

Section 306d 
Negligent arson  

(1) Whoever acts negligently in the cases under section 306 (1) or section 306a (1) or 
causes the danger in the cases under section 306a (2) by negligence incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(2) Whoever acts negligently in the cases under section 306a (2) and causes the danger by 
negligence incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 306e 
Active remorse 

(1) The court may, at its discretion, mitigate the penalty (section 49 (2)) in the cases under 
sections 306, 306a and 306b or dispense with imposing a penalty pursuant to those 
provisions if the offender voluntarily extinguishes the fire before substantial damage occurs. 
(2) Whoever voluntarily extinguishes the fire before substantial damage occurs does not 
incur the penalty specified in section 306d. 
(3) If the fire is extinguished before substantial damage occurs without any action on the 
offender’s part, the offender’s voluntary and earnest efforts to achieve that objective suffice. 

Section 306f 
Causing fire hazard 

(1) Whoever, by smoking, using an open fire or light, by throwing away burning or 
smouldering objects or by other means, causes a risk of fire in another person’s 

1. easily flammable operations or facilities, 

2. agricultural or food facilities or operations in which their products are stored, 

3. forests, heaths or moors or 

4. cultivated fields or easily flammable agricultural produce which is stored in fields 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(2) Whoever causes the danger that objects indicated in subsection (1) nos. 1 to 4 will catch 
fire, and thereby endangers the life or limb of another person or property of significant value 
belonging to another, incurs the same penalty. 
(3) Whoever acts negligently in the cases under subsection (1) or causes the danger by 
negligence in the cases under subsection (2) incurs a penalty of imprisonment for a term not 
exceeding one year or a fine. 

Section 307 
Causing nuclear explosion 
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(1) Whoever undertakes to cause an explosion by releasing nuclear energy, and thereby 
endangers the life or limb of another person or property of significant value belonging to 
another, incurs a penalty of imprisonment for a term of at least five years. 
(2) Whoever causes an explosion by releasing nuclear energy, and thereby negligently 
endangers the life or limb of another person or property of significant value belonging to 
another, incurs a penalty of imprisonment for a term of between one year and 10 years. 
(3) If, by committing the offence, the offender at least recklessly causes another person’s 
death, the penalty is 

1. imprisonment for life or imprisonment for a term of at least 10 years in the cases 
under subsection (1), 

2. imprisonment for a term of at least five years in the cases under subsection (2). 

(4) Whoever acts negligently in the cases under subsection (2) and causes the danger by 
negligence incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 308 
Causing explosion 

(1) Whoever causes an explosion other than by releasing nuclear energy, in particular using 
explosives, and thereby endangers the life or limb of another person or property of significant 
value belonging to another, incurs a penalty of imprisonment for a term of at least one year. 
(2) If, by committing the offence, the offender causes serious damage to another person’s 
health or damage to a large number of people’s health, the penalty is imprisonment for a 
term of at least two years. 
(3) If, by committing the offence, the offender at least recklessly causes another person’s 
death, the penalty is imprisonment for life or imprisonment for a term of at least 10 years. 
(4) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (2) imprisonment 
for a term of between one year and 10 years. 
(5) Whoever negligently causes the danger in the cases under subsection (1) incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(6) Whoever acts negligently in the cases of subsection (1) and causes the danger by 
negligence incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 309 
Misuse of ionising radiation 

(1) Whoever, with the intention of damaging the health of another person, undertakes to 
expose that person to ionising radiation which is capable of being damaging to health incurs 
a penalty of imprisonment for a term of between one year and 10 years. 
(2) If the offender undertakes to expose a vast number of people to such radiation, the 
penalty is imprisonment for a term of at least five years. 
(3) If, in the cases under subsection (1), by committing the offence the offender causes 
serious damage to another person’s health or damage to a large number of people’s health, 
the penalty is imprisonment for a term of at least two years. 
(4) If, by committing the offence, the offender at least recklessly causes another person’s 
death, the penalty is imprisonment for life or imprisonment for a term of at least 10 years. 
(5) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (3) imprisonment 
for a term of between one year and 10 years. 
(6) Whoever, with the intention of 

1. impairing the usability of property of significant value belonging to another, 

2. permanently altering the properties of a body of water, the air or soil in a 
negative manner or 
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3. damaging animals or plants of significant value belonging to another, 

exposes the property, body of water, air, soil, animals or plants to ionising radiation which is 
capable of causing such impairments, alterations or damage incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. The attempt is punishable. 

Section 310 
Preparing explosion or radiation offence 

(1) Whoever, in preparation of 

1. a particular undertaking within the meaning of section 307 (1) or section 309 (2), 

2. an offence under section 308 (1) which is to be committed using explosives, 

3. an offence under section 309 (1) or 

4. an offence under section 309 (6), 

produces, procures for themselves or another, stores or gives to another nuclear fuel, other 
radioactive materials, explosives or any equipment required for the commission of the 
offence incurs a penalty of imprisonment for a term of between one year and 10 years in the 
cases under no. 1, imprisonment for a term of between six months and five years in the 
cases under nos. 2 and 3, and imprisonment for a term not exceeding three years or a fine in 
the cases under no. 4. 
(2) In less serious cases under subsection (1) no. 1, the penalty is imprisonment for a term of 
between six months and five years. 
(3) In the cases under subsection (1) nos. 3 and 4, the attempt is punishable. 

Section 311 
Releasing ionising radiation 

(1) Whoever, in breach of duties under administrative law (section 330d (1) nos. 4 and 5 and 
(2)), 

1. releases ionising radiation or 

2. causes nuclear fission processes 

which are capable of causing harm to the life or limb of another person or of damaging 
property of significant value belonging to another or of causing serious damage to animals or 
plants, bodies of water, the air or soil incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) Whoever, acting negligently, 

1. when operating a facility, in particular a plant, engages in an activity within the 
meaning of subsection (1) in a manner which is suitable for causing damage outside the 
area belonging to the facility or 

2. in other cases under subsection (1) acts in gross breach of duties under 
administrative law 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 312 
Faulty construction of nuclear facility 

(1) Whoever constructs or delivers a defective nuclear facility (section 330d no. 2) or objects 
which are intended to be used in the construction or operation of such a facility, and thereby 
causes a danger to the life or limb of another person or to property of significant value 
belonging to another which arises from the effects of a nuclear fission process or radiation 
from radioactive materials, incurs a penalty of imprisonment for a term of between three 
months and five years. 
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(2) The attempt is punishable. 
(3) If, by committing the offence, the offender causes serious damage to another person’s 
health or damage to a large number of people’s health, the penalty is imprisonment for a term 
of between one year and 10 years. 
(4) If, by committing the offence, the offender causes another person’s death, the penalty is 
imprisonment for a term of at least three years. 
(5) In less serious cases under subsection (3), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (4) imprisonment 
for a term of between one year and 10 years. 
(6) Whoever, in the cases under subsection (1), 

1. causes the danger by negligence or 

2. acts recklessly and causes the danger by negligence 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 313 
Causing flooding 

(1) Whoever causes a flood, and thereby endangers the life or limb of another person or 
property of significant value belonging to another, incurs a penalty of imprisonment for a term 
of between one year and 10 years. 
(2) Section 308 (2) to (6) applies accordingly. 

Section 314 
Causing public danger by poisoning 

(1) Whoever poisons or releases substances which are harmful to health into 

1. water in contained springs, wells, pipes or drinking water storage facilities or 

2. objects intended for public sale or use, 

or sells, offers for sale or otherwise puts into circulation poisoned objects within the meaning 
of no. 2 or those into which substances which are harmful to health have been released 
incurs a penalty of imprisonment for a term of between one year and 10 years. 
(2) Section 308 (2) to (4) applies accordingly. 

Section 314a 
Active remorse 

(1) The court may, at its discretion, mitigate the penalty (section 49 (2)) in the cases under 
section 307 (1) and section 309 (2) if the offender voluntarily abandons the further 
commission of the offence or otherwise averts the danger. 
(2) The court may, at its discretion, mitigate the penalty (section 49 (2)) under the following 
provisions or dispense with imposing a penalty pursuant to these provisions if the offender, 

1. in the cases under section 309 (1) or section 314 (1), voluntarily abandons the 
further commission of the offence or otherwise averts the danger or 

2. in the cases under 

a)  section 307 (2), 

b)  section 308 (1) and (5), 

c)  section 309 (6), 

d)  section 311 (1), 

e)  section 312 (1) and (6) no. 1, 

f)  section 313, also in conjunction with section 308 (5), 
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voluntarily averts the danger before substantial damage occurs. 

(3) Whoever, 

1. in the cases under 

a)  section 307 (4), 

b)  section 308 (6), 

c)  section 311 (3), 

d)  section 312 (6) no. 2, 

e)  section 313 (2) in conjunction with section 308 (6), 

voluntarily averts the danger before substantial damage occurs or 

2.  in the cases under section 310, voluntarily abandons the further commission of 
the offence or otherwise averts the danger 

does not incur the penalty specified in the aforementioned provisions. 
(4) If the danger is averted without any action on the offender’s part, the offender’s voluntary 
and earnest efforts to achieve that objective suffice. 

Section 315 
Dangerous interference with rail, ship and air traffic 

(1) Whoever interferes with the safety of traffic by railway, suspension railway, ship or air by 

1. destroying, damaging or removing facilities or means of transport, 

2. setting up obstacles, 

3. giving false signs or signals or 

4. undertaking a similar act of interference of equal dangerousness, 

and thereby endangers the life or limb of another person or property of significant value 
belonging to another, incurs a penalty of imprisonment for a term of between six months and 
10 years. 
(2) The attempt is punishable. 
(3) The penalty is imprisonment for a term of at least one year if the offender 

1. acts with the intention of 

a)  causing an accident, 

b)  facilitating or covering up another offence or 

2. by committing the offence causes serious damage to another person’s health or 
damage to a large number of people’s health. 

(4) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between three months and five years, in less serious cases under subsection (3) 
imprisonment for a term of between six months and five years. 
(5) Whoever causes the danger in the cases under subsection (1) by negligence incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(6) Whoever acts negligently in the cases under subsection (1) and causes the danger by 
negligence incurs a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 315a 
Endangering rail, ship and air traffic 

(1) Whoever 
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1. is in control of a track railway or suspension railway vehicle, a ship or an aircraft 
although they are not in a condition to control the vehicle safely due to having consumed 
alcoholic drinks or other intoxicating substances, or due to mental or physical deficiencies 
or 

2. being in control of such a vehicle or otherwise as a person responsible for 
safety by a gross breach of their duties violates legal provisions relating to the safety of 
the track railway, suspension railway, shipping or air traffic, 

and thereby endangers the life or limb of another person or property of significant value 
belonging to another, incurs a penalty of imprisonment for a term not exceeding five years or 
a fine. 
(2) In the cases under subsection (1) no. 1, the attempt is punishable. 
(3) Whoever, in the cases under subsection (1), 

1. causes the danger by negligence or 

2. acts negligently and causes the danger by negligence 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 315b 
Dangerous interference with road traffic 

(1) Whoever interferes with the safety of road traffic by 

1. destroying, damaging or removing facilities or vehicles, 

2. setting up obstacles or 

3. undertaking a similar act of interference of equal dangerousness, 

and thereby endangers the life or limb of another person or property of significant value 
belonging to another, incurs a penalty of imprisonment for a term not exceeding five years or 
a fine. 
(2) The attempt is punishable. 
(3) If the offender acts under the conditions of section 315 (3), the penalty is imprisonment 
for a term of between one year and 10 years, in less serious cases imprisonment for a term 
of between six months and five years. 
(4) Whoever causes the danger in the cases under subsection (1) by negligence incurs a 
penalty of imprisonment for a term not exceeding three years or a fine. 
(5) Whoever acts negligently in the cases under subsection (1) and causes the danger by 
negligence incurs a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 315c 
Endangering road traffic 

(1) Whoever, in road traffic, 

1. drives a vehicle although they are not in a condition to drive the vehicle safely 

a)  due to having consumed alcoholic drinks or other intoxicating substances or 

b)  due to mental or physical deficiencies 

or 

2.  in gross violation of road traffic regulations and carelessly 

a) does not observe the right of way, 

b) overtakes improperly or otherwise drives improperly in the process of 
overtaking, 
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c) drives improperly in the vicinity of pedestrian crossings, 

d) drives too fast in places with poor visibility, at road crossings, junctions or 
railway crossings, 

e) fails to keep to the right-hand side of the road in places with poor visibility, 

f) turns, drives backwards or contrary to the direction of traffic, or attempts to 
do so on a motorway or a main road or 

g) fails to make vehicles which have stopped or broken down recognisable at a 
sufficient distance although this is required to ensure the safety of traffic, 

and thereby endangers the life or limb of another person or property of significant value 
belonging to another, incurs a penalty of imprisonment for a term not exceeding five years or 
a fine. 
(2) In the cases under subsection (1) no. 1, the attempt is punishable. 
(3) Whoever, in the cases under subsection (1), 

1. causes the danger by negligence or 

2. acts negligently and causes the danger by negligence 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. 

Section 315d 
Illegal motor racing 

(1) Whoever, in road traffic, 

1. organises or conducts an illegal motor race, 

2.  participates in an illegal motor race as the driver of a motor vehicle or 

3.  moves with inappropriate speed as the driver of a motor vehicle and in gross 
violation of road traffic regulations and carelessly in order to achieve maximum speed 
incurs a penalty of imprisonment for a term not exceeding two years or a fine. 

(2) Whoever, in the cases under subsection (1) no. 2 or 3, endangers the life or limb of 
another person or property of significant value belonging to another incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(3) In the cases under subsection (1) no. 1, the attempt is punishable. 
(4) Whoever causes the danger by negligence in the cases under subsection (2) incurs a 
penalty of imprisonment for a term not exceeding three years or a fine. 
(5) Whoever, in the cases under subsection (2), causes another person’s death or serious 
damage to another person’s health or causes damage to the health of a large number of 
people incurs a penalty of imprisonment for a term of between one year and 10 years, in less 
serious cases imprisonment for a term of between six months and five years. 

Section 315e 
Rail traffic on roads 

Insofar as track railways participate in road traffic, only the provisions concerning the 
protection of road traffic (section 315b and section 315c) apply. 

Section 315f 
Confiscation 

Motor vehicles relating to an offence under section 315d (1) no. 2 or no. 3, (2), (4) or (5) may 
be confiscated. Section 74a applies. 

Section 316 
Driving under influence of drink or drugs 
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(1) Whoever drives a vehicle in traffic (sections 315 to 315e) although they are not in a 
condition to drive the vehicle safely due to having consumed alcoholic drinks or other 
intoxicating substances incurs a penalty of imprisonment for a term not exceeding one year 
or a fine, unless the offence is subject to a penalty under section 315a or 315c. 
(2) Whoever commits the offence negligently also incurs the penalty specified in subsection 
(1). 

Section 316a 
Attacking driver to commit robbery 

(1) Whoever, for the purposes of committing robbery (section 249 or 250), theft using force 
(section 252) or extortion with use of force or threat of force (section 255), attacks the life or 
limb or decision-making freedom of the driver of a motor vehicle or a passenger, and thereby 
exploits the specific conditions applicable in road traffic, incurs a penalty of imprisonment for 
a term of at least five years. 
(2) In less serious cases, the penalty is imprisonment for a term of between one year and 10 
years. 
(3) If, by committing the offence, the offender at least recklessly causes another person’s 
death, the penalty is imprisonment for life or imprisonment for a term of at least 10 years. 

Section 316b 
Disruption of public services 

(1) Whoever prevents or disrupts the operation of 

1. enterprises or facilities which serve the public supply of postal services or public 
transportation, 

2. a facility which serves the public supply of water, light, heat or power, or an 
enterprise which serves the vital needs of the population or 

3. an installation or a facility serving public order and safety 

by destroying, damaging, removing, altering or rendering unusable an object used in its 
operation, or whoever taps electrical energy which is intended for its operation incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) In especially serious cases, the penalty is imprisonment for a term of between six months 
and 10 years. An especially serious case typically occurs where, by committing the offence, 
the offender disrupts the supply of vital goods to the population, in particular water, light, 
heat or power. 

Section 316c 
Attacks on air and maritime traffic 

(1) Whoever 

1. uses force or attacks a person’s decision-making freedom or engages in other 
practices in order to gain control over or influence the navigation of 

a) an aircraft deployed in civil air traffic which is in flight or 

b) a ship deployed in civil maritime traffic or 

2.  uses firearms or undertakes to cause an explosion or a fire in order to destroy 
or damage such an aircraft or ship or any cargo on board 

incurs a penalty of imprisonment for a term of at least five years. An aircraft which has 
already been boarded by members of the crew or passengers or the loading of the cargo of 
which has already begun or which has not yet been deboarded by members of the crew or 
passengers or the unloading of the cargo of which has not yet been completed is equivalent 
to an aircraft in flight. 
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(2) In less serious cases, the penalty is imprisonment for a term of between one year and 10 
years. 
(3) If, by committing the offence, the offender at least recklessly causes another person’s 
death, the penalty is imprisonment for life or imprisonment for a term of at least 10 years. 
(4) Whoever, whilst preparing to commit an offence under subsection (1), produces, 
procures for themselves or another, stores or gives to another firearms, explosives or other 
materials or equipment designed to cause an explosion or a fire incurs a penalty of 
imprisonment for a term of between six months and five years. 

Section 317 
Disruption of telecommunications systems 

(1) Whoever prevents or endangers the operation of a telecommunications system which 
serves public purposes by destroying, damaging, removing, altering or rendering unusable 
an object which serves its operation, or whoever taps electrical energy intended for its 
operation incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) Whoever commits the offence by negligence incurs a penalty of imprisonment for a term 
not exceeding one year or a fine. 

Section 318 
Causing damage to important facilities 

(1) Whoever damages or destroys water pipes, sluices, weirs, dikes, dams or other water 
works, or bridges, ferries, roads or bulwarks, or equipment used in mining operations for 
water control, ventilation or for transporting employees in and out, and thereby endangers 
the life or limb of another person, incurs a penalty of imprisonment for a term of between 
three months and five years. 
(2) The attempt is punishable. 
(3) If, by committing the offence, the offender causes serious damage to another person’s 
health or damage to a large number of people’s health, the penalty is imprisonment for a 
term of between one year and 10 years. 
(4) If, by committing the offence, the offender causes another person’s death, the penalty is 
imprisonment for a term of at least three years. 
(5) In less serious cases under subsection (3), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (4) imprisonment 
for a term of between one year and 10 years. 
(6) Whoever, in the cases under subsection (1), 

1. causes the danger by negligence or 

2. acts negligently and causes the danger by negligence 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 319 
Dangerous construction practices 

(1) Whoever, in the planning, management or execution of the construction or the demolition 
of an edifice, violates generally accepted good engineering practice, and thereby endangers 
the life or limb of another person, incurs a penalty of imprisonment for a term not exceeding 
five years or a fine. 
(2) Whoever, in the exercise of a profession or trade, contravenes generally accepted good 
engineering practice in the planning, management or execution of a project to install 
technical fixtures in an edifice or to modify installed fixtures of this type, and thereby 
endangers the life or limb of another person, incurs the same penalty. 
(3) Whoever causes the danger by negligence incurs a penalty of imprisonment for a term 
not exceeding three years or a fine. 
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(4) Whoever, in the cases under subsections (1) and (2), acts negligently and causes the 
danger by negligence incurs a penalty of imprisonment for a term not exceeding two years or 
a fine. 

Section 320 
Active remorse 

(1) The court may, at its discretion, mitigate the penalty (section 49 (2)) in the cases under 
section 316c (1) if the offender voluntarily abandons further commission of the offence or 
otherwise prevents the result. 
(2) The court may, at its discretion, mitigate the penalty (section 49 (2)) under the following 
provisions or dispense with imposing a penalty pursuant to these provisions if the offender, 
in the cases under 

1. section 315 (1), (3) no. 1 or (5), 

2. section 315b (1), (3) or (4), (3) in conjunction with section 315 (3) no. 1, 

3. section 318 (1) or (6) no. 1, 

4. section 319 (1) to (3), 

voluntarily averts the danger before substantial damage occurs. 
(3) Whoever, 

1. in the cases under 

a) section 315 (6), 

b) section 315b (5), 

c) section 318 (6) no. 2, 

d) section 319 (4), 

voluntarily averts the danger before substantial damage occurs or 

2.  in the cases under section 316c (4), voluntarily abandons the further 
commission of the offence or otherwise averts the danger 

does not incur a penalty under the preceding provisions. 
(4) If the danger is averted or the result is prevented before substantial damage occurs 
without any action on the offender’s part, the offender’s voluntary and earnest efforts to 
achieve that objective suffice. 

Section 321 
Supervision of conduct 

In the cases under sections 306 to 306c, section 307 (1) to (3), section 308 (1) to (3), section 
309 (1) to (4), section 310 (1) and section 316c (1) no. 2, the court may make an order for 
the supervision of conduct (section 68 (1)). 

Section 322 
Confiscation 

If an offence under sections 306 to 306c, 307 to 314 or section 316c has been committed, 

1. objects arising from the offence or used or intended for use in its commission or 
preparation and 

2. objects relating to one of the offences under sections 310 to 312, section 314 or 
316c 

may be confiscated. 
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Section 323 
(repealed) 

Section 323a 
Intoxication 

(1) Whoever intentionally or negligently puts themselves into a state of intoxication by 
consuming alcoholic drinks or other intoxicating substances incurs a penalty of imprisonment 
for a term not exceeding five years or a fine if they commit an unlawful act whilst in this state 
and cannot be punished on account thereof because they lacked criminal responsibility due 
to the intoxication or if this cannot be ruled out. 
(2) The penalty may not be more severe than the penalty provided for the offence which was 
committed in a state of intoxication. 
(3) The offence is prosecuted only upon request, upon authorisation or request by a foreign 
state if the act which was committed in a state of intoxication can be prosecuted only upon 
request, authorisation or request by a foreign state. 

Section 323b 
Jeopardising addiction treatment 

Whoever knowingly and without the permission of the director of the facility or of the 
director’s agent procures for or gives alcoholic drinks or other intoxicating substances to 
another who has been placed in an addiction treatment facility by official order or without that 
person’s consent or encourages said person to consume such substances incurs a penalty 
of imprisonment for a term not exceeding one year or a fine. 

Section 323c 
Failure to render assistance; obstruction of persons rendering assistance 

(1) Whoever does not render assistance in the case of an accident or a common danger or 
emergency although it is necessary and can reasonably be expected under the 
circumstances, in particular if it is possible without substantial danger to that person and 
without breaching other important duties, incurs a penalty of imprisonment for a term not 
exceeding one year or a fine. 
(2) Whoever obstructs a person who is rendering or wishes to render assistance to another 
person in such a situation incurs the same penalty. 

Chapter 29 
Offences against environment 

Section 324 
Water pollution 

(1) Whoever, without being authorised to do so, contaminates a body of water or otherwise 
negatively alters its properties incurs a penalty of imprisonment for a term not exceeding five 
years or a fine. 
(2) The attempt is punishable. 
(3) If the offender acts negligently, the penalty is imprisonment for a term not exceeding 
three years or a fine. 

Section 324a 
Soil pollution 

(1) Whoever, in breach of duties under administrative law, introduces, allows substances to 
penetrate or releases substances into the soil, and thereby contaminates it or otherwise 
negatively alters it  

1. in a manner which is capable of causing damage to the health of another, to 
animals or plants, other property of significant value or a body of water or 

2. to a significant extent, 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
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(2) The attempt is punishable. 
(3) If the offender acts negligently, the penalty is imprisonment for a term not exceeding 
three years or a fine. 

Section 325 
Air pollution 

(1) Whoever, in the operation of a facility, in particular a plant or machine, in breach of duties 
under administrative law, causes alterations of the air which are capable of causing damage 
to the health of another, to animals or plants or other property of significant value outside the 
area belonging to the facility incurs a penalty of imprisonment for a term not exceeding five 
years or a fine. The attempt is punishable. 
(2) Whoever, in the operation of a facility, in particular a plant or machine, in breach of duties 
under administrative law, releases harmful substances in significant amounts into the air 
outside the grounds of the facility incurs a penalty of imprisonment for a term not exceeding 
five years or a fine. 
(3) Whoever, in breach of duties under administrative law, releases harmful substances in a 
significant amount into the air incurs a penalty of imprisonment for a term not exceeding 
three years or a fine, unless the offence is subject to a penalty under subsection (2). 
(4) If, in the cases under subsections (1) and (2), the offender acts negligently, the penalty is 
imprisonment for a term not exceeding three years or a fine. 
(5) If, in the cases under subsection (3), the offender acts recklessly, the penalty is 
imprisonment for a term not exceeding one year or a fine. 
(6) ‘Harmful substances’ within the meaning of subsections (2) and (3) are substances which 
are capable of 

1. causing damage to the health of another, to animals or plants or other property 
of significant value or 

2. permanently contaminating or otherwise negatively and permanently altering a 
body of water, the air or soil. 

(7) Subsection (1), also in conjunction with subsection (4), does not apply to motor vehicles, 
railway vehicles, aircraft or watercraft. 

Section 325a 
Causing noise, vibrations and non-ionising radiation 

(1) Whoever, in the operation of a facility, in particular a plant or machine, in breach of duties 
under administrative law, causes noise which is capable of causing damage to the health of 
another outside the area belonging to the facility incurs a penalty of imprisonment for a term 
not exceeding three years or a fine. 
(2) Whoever, in the operation of a facility, in particular a plant or machine, in breach of duties 
under administrative law which serve to protect against noise, vibrations or non-ionising 
radiation, endangers the health of another, animals which are not their own or property of 
significant value belonging to another incurs a penalty of imprisonment for a term not 
exceeding five years or a fine. 
(3) If the offender acts negligently, the penalty 

1. in the cases under subsection (1) is imprisonment for a term not exceeding two 
years or a fine, 

2. in the cases under subsection (2) is imprisonment for a term not exceeding 
three years or a fine. 

(4) Subsections (1) to (3) do not apply to motor vehicles, railway vehicles, aircraft or 
watercraft.  

Section 326 
Unauthorised waste management 
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(1) Whoever, without being authorised to do so, outside a facility which is authorised therefor 
or in substantial deviation from the prescribed or authorised procedure, collects, ships, 
treats, utilises, stores, deposits, discharges, disposes of or trades in, brokers or otherwise 
commercialises waste which 

1. contains or can produce poisons or disease agents which constitute a public 
danger and can be communicated to humans or animals, 

2. is carcinogenic, mutagenic or toxic to reproduction in humans, 

3. is prone to explode, is spontaneously combustible or of more than merely minor 
radioactive quality or 

4. because of its nature, composition or quantity is capable of 

a) permanently contaminating or otherwise negatively altering a body of water, 
the air or soil or 

b) endangering an animal or plant population 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) Whoever, contrary to a prohibition or without the required permit, ships into, out of or 
through the area of territorial scope of this statute waste within the meaning of subsection (1) 
incurs the same penalty. 
(3) Whoever, in breach of duties under administrative law, fails to deliver radioactive waste 
incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
(4) In the cases under subsections (1) and (2), the attempt is punishable. 
(5) If the offender acts negligently, the penalty 

1. in the cases under subsections (1) and (2) is imprisonment for a term not 
exceeding three years or a fine, 

2. in the cases under subsections (3) is imprisonment for a term not exceeding 
one year or a fine. 

(6) The act does not entail criminal liability if harmful effects on the environment, in particular 
on humans, bodies of water, the air, the soil, livestock or agricultural crops, are obviously 
ruled out on account of the small quantity of waste involved. 

Section 327 
Unauthorised operation of facilities 

(1) Whoever 

1. operates a nuclear facility, possesses an operational or decommissioned 
nuclear facility or in whole or in part dismantles such a facility or substantially modifies its 
operation or 

2. substantially modifies a plant in which nuclear fuels are used or its location 

without the required permit or contrary to an enforceable prohibition incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
(2) Whoever operates 

1. a facility which requires a permit or any other facility within the meaning of the 
Emission Control Act (Immissionsschutzgesetz) whose operation has been prohibited in 
order to protect against hazards, 

2. a pipeline facility for the transportation of water-polluting substances within the 
meaning of the Environmental Impact Analysis Act (Gesetz über die 
Umweltverträglichkeitsprüfung) which requires a permit, 
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3. a waste disposal facility within the meaning of the Closed Substance Cycle Act 
(Kreislaufwirtschaftsgesetz) or 

4. a sewage treatment facility under section 60 (3) of the Federal Water Act 
(Wasserhaushaltsgesetz) 

without the permit or planning approval required under the relevant statute or contrary to an 
enforceable prohibition based on the relevant legislation incurs a penalty of imprisonment for 
a term not exceeding three years or a fine. Whoever, without the required permit or planning 
approval or contrary to an enforceable prohibition, operates a facility in another Member 
State of the European Union in which harmful substances or mixtures are stored or used or 
in which dangerous activities are carried out in a manner which is capable of causing 
damage to the life or limb of another person or of causing serious damage to animals or 
plants, bodies of water, the air or soil outside the facility incurs the same penalty.  
(3) If the offender acts negligently, the penalty 

1. in the cases under subsection (1) is imprisonment for a term not exceeding 
three years or a fine, 

2. in the cases under subsection (2) is imprisonment for a term not exceeding two 
years or a fine. 

Section 328 
Unauthorised handling of radioactive substances and other hazardous substances 

and goods 
(1) Whoever produces, stores, transports, treats, processes or otherwise uses, imports or 
exports 

1. nuclear fuels without the required permit or contrary to an enforceable 
prohibition or 

2. other radioactive substances which by their nature, composition or quantity are 
capable of causing another’s death or serious damage to another’s health or of causing 
serious damage to animals or plants, bodies of water, the air or soil through ionising 
radiation, without the required permit or contrary to an enforceable prohibition 

incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) Whoever 

1. fails to deliver nuclear fuels which they are obliged promptly to deliver on the 
basis of the Atomic Energy Act (Atomgesetz), 

2. delivers nuclear fuels or the substances referred to in subsection (1) no. 2 to 
unauthorised persons or procures their delivery to unauthorised persons, 

3. causes a nuclear explosion or 

4. induces another to commit one of the offences referred to in no. 3 or supports 
such an activity 

incurs the same penalty. 
(3) Whoever, in breach of duties under administrative law, 

1. in the operation of a facility, in particular a plant or technical installation, stores, 
treats, processes or otherwise uses radioactive substances or hazardous substances and 
mixtures under Article 3 of Regulation (EC) No 1272/2008 of the European Parliament 
and of the Council of 16 December 2008 on classification, labelling and packaging of 
substances and mixtures, amending and repealing Directives 67/548/EEC and 
1999/45/EC and amending Regulation (EC) No 1907/2006 (OJ L 353, 31.12.2008, p. 1), 
as last amended by Regulation (EC) No 790/2009 (OJ L 235, 5.9.2009, p. 1) or 
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2. transports, ships, packs, unpacks, loads or unloads, receives from or gives to 
another hazardous goods,  

and thereby endangers the health of another, animals or plants, bodies of water, the air or 
soil, or property of significant value belonging to another incurs a penalty of imprisonment for 
a term not exceeding five years or a fine. 
(4) The attempt is punishable. 
(5) If, in the cases under subsection (1), the offender acts negligently, the penalty is 
imprisonment for a term not exceeding three years or a fine. 
(6) Subsections (4) and (5) do not apply to acts referred to in subsection (2) no. 4. 

Section 329 
Endangering protected areas 

(1) Whoever, contrary to a statutory instrument enacted on the basis of the Emission Control 
Act relating to an area which requires special protection against harmful environmental 
impacts through air pollution or noise or in which a great increase in harmful environmental 
impacts can be expected during periods of thermal inversion, operates facilities within the 
area incurs a penalty of imprisonment for a term not exceeding three years or a fine. 
Whoever operates facilities in such an area contrary to an enforceable order issued on the 
basis of a statutory instrument as referred to in sentence 1 incurs the same penalty. 
Sentences 1 and 2 do not apply to motor vehicles, railway vehicles, aircraft or watercraft. 
(2) Whoever, contrary to a statutory instrument or an enforceable prohibition enacted to 
protect a water or mineral spring conservation area, 

1. operates in-plant facilities relating to the handling of substances posing a water 
hazard, 

2. operates pipeline facilities to transport substances which pose a water hazard 
or transports such substances or 

3. mines gravel, sand, clay or other solid substances within the framework of a 
commercial operation 

incurs a penalty of imprisonment for a term not exceeding three years or a fine. A facility of a 
public enterprise is also an in-plant facility within the meaning of sentence 1. 
(3) Whoever, contrary to a statutory instrument or an enforceable prohibition enacted to 
protect a nature conservation area, an area provisionally set aside as a nature conservation 
area or a national park, 

1. mines or extracts mineral resources or other soil components, 

2. makes excavations or deposits, 

3. creates, alters or removes bodies of water, 

4. drains moors, swamps, marshes or other wetlands, 

5. clears woodland, 

6. kills, catches, hunts or destroys or removes, in whole or in part, the eggs of 
animals of a specially protected species within the meaning of the Federal Nature 
Conservation Act (Bundesnaturschutzgesetz), 

7. damages or removes plants of a specially protected species within the meaning 
of the Federal Nature Conservation Act or 

8. erects a building, 

and thereby significantly interferes with the specific protected purpose, incurs a penalty of 
imprisonment for a term not exceeding five years or a fine. 
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(4) Whoever, in breach of duties under administrative law, causes substantial damage in a 
Natura 2000 Area  

1.  to the habitat of a species listed in Annex I to Directive 2009/147/EC of the 
European Parliament and of the Council of 30 November 2009 on the conservation of 
wild birds (OJ L 20, 26.1.2010, p. 7) or in Annex II of Council Directive 92/43/EEC of 21 
May 1992 on the conservation of natural habitats and of wild fauna and flora (OJ L 206, 
22.7.1992, p. 7), as last amended by Council Directive 2013/17/EU (OJ L 158, 
10.06.2013, p. 193) or 

2.  to a type of natural habitat listed in Annex I of Council Directive 92/43/EEC of 21 
May 1992 on the conservation of natural habitats and of wild fauna and flora (OJ L 206, 
22.7.1992, p. 7), as last amended by Council Directive 2013/17/EU (OJ L 158, 
10.06.2013, p. 193) 

which is of relevance to the conservation aims or the protective aim of such an area incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(5) If the offender acts negligently, the penalty 

1. in the cases under subsections (1) and (2) is imprisonment for a term not 
exceeding two years or a fine, 

2. in the cases under subsection (3) is imprisonment for a term not exceeding 
three years or a fine. 

(6) If, in the cases under subsection (4), the offender acts recklessly, the penalty is 
imprisonment for a term not exceeding three years or a fine. 

Section 330 
Especially serious offences against environment 

(1) In especially serious cases of an intentional offence under sections 324 to 329, the 
penalty is imprisonment for a term of between six months and 10 years. An especially 
serious case typically occurs where the offender 

1. interferes with a body of water, the soil or a conservation area within the 
meaning of section 329 (3) in such a manner that the interference cannot be eliminated or 
only at extraordinary expense or after a lengthy period of time, 

2. endangers the public water supply, 

3. permanently damages a population of animals or plants of a strictly protected 
species, 

4. acts out of avarice. 

(2) Whoever, by committing an intentional offence under sections 324 to 329, 

1. places another person in danger of death or at risk of serious damage to health 
or places a large number of people at risk of damage to health or 

2. causes another person’s death, 

incurs a penalty of imprisonment for a term of between one year and 10 years in the cases 
under no. 1, imprisonment for a term of at least three years in the cases under no. 2, unless 
the act is subject to a penalty under section 330a (1) to (3). 
(3) In less serious cases under subsection (2) no. 1, the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (2) no. 2 
imprisonment for a term of between one year and 10 years. 

Section 330a 
Causing severe danger by releasing poisons 
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(1) Whoever diffuses or releases substances which contain or can produce poisons, and 
thereby causes the danger of another person’s death or serious damage to another person’s 
health or the danger of damage to a large number of people’s health, incurs a penalty of 
imprisonment for a term of between one year and 10 years. 
(2) If, by committing the offence, the offender causes another person’s death, the penalty is 
imprisonment for a term of at least three years. 
(3) In less serious cases under subsection (1), the penalty is imprisonment for a term of 
between six months and five years, in less serious cases under subsection (2) imprisonment 
for a term of between one year and 10 years. 
(4) Whoever causes the danger by negligence in the cases under subsection (1) incurs a 
penalty of imprisonment for a term not exceeding five years or a fine. 
(5) Whoever acts recklessly in the cases under subsection (1) and causes the danger by 
negligence incurs a penalty of imprisonment for a term not exceeding three years or a fine. 

Section 330b 
Active remorse 

(1) In the cases under section 325a (2), section 326 (1) to (3), section 328 (1) to (3) and 
section 330a (1), (3) and (4), the court may, at its discretion, mitigate the penalty (section 49 
(2)) or dispense with imposing a penalty pursuant to these provisions if the offender 
voluntarily averts the danger or eliminates the condition he or she caused before substantial 
damage occurs. Under the same conditions, the offender does not incur the penalty 
specified in section 325a (3) no. 2, section 326 (5), section 328 (5) and section 330a (5). 
(2) If the danger is averted or the unlawfully caused situation eliminated without any action 
on the offender’s part, the offender’s voluntary and earnest efforts to achieve that objective 
suffice. 

Section 330c 
Confiscation 

If an offence under section 326, section 327 (1) or (2), section 328, section 329 (1), (2) or 
(3), the latter also in conjunction with (5), or (4), also in conjunction with (6), has been 
committed, 

1. objects arising from the offence or used or intended for use in its commission or 
preparation and 

2. objects relating to the offence 

may be confiscated. Section 74a applies. 

Section 330d 
Definitions 

(1) For the purposes of this chapter, 

1. ‘body of water’ means surface water, ground water and the sea; 

2. ‘nuclear facility’ means a facility for the production or treatment, or processing or 
fission of nuclear fuels or for the enrichment of irradiated nuclear fuels; 

3. ‘hazardous goods’ means goods within the meaning of the Transportation of 
Hazardous Goods Act (Gesetz über die Beförderung gefährlicher Güter) or a statutory 
instrument based thereon and within the meaning of the provisions relating to the 
international transportation of hazardous goods in the specific territories of their 
application; 

4. ‘duty under administrative law’ means a duty arising from 

a) a legal provision, 

b) a court decision, 
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c) an enforceable administrative act, 

d) an enforceable condition or 

e) a contract under public law, to the extent that the duty could also have been 
imposed by administrative act 

and which serves to protect against hazards or harmful environmental impacts, in 
particular on humans, animals or plants, bodies of water, the air or soil; 

5. ‘acting without a permit, planning approval or other permission’ also means 
acting on the basis of a permit, planning approval or other permission which was effected 
by threats, taking and giving of bribes or collusion, or which was obtained by deception by 
supplying incorrect or incomplete particulars. 

(2) For the purposes of applying sections 311, 324a, 325, 326, 327 and 328 in cases where 
the offence was committed in another Member State of the European Union, 

1. a duty under administrative law, 

2.  a prescribed or authorised procedure, 

3.  a prohibition, 

4.  a ban, 

5.  an authorised facility, 

6.  a permit and 

7.  planning approval 

also means the respective duties, procedures, prohibitions, bans, authorised facilities, 
permits and planning approvals on the basis of a legal provision of the other Member State 
of the European Union or on the basis of an act of state of the Member State of the 
European Union. This only applies insofar as a legal act of the European Union or a legal act 
of the European Atomic Community is being implemented or applied which serves to protect 
against hazards or harmful environmental impacts, in particular to humans, animals or 
plants, bodies of water, the air and soil. 

Chapter 30 
Offences committed in public office 

Section 331 
Accepting benefits 

(1) Public officials, European officials or persons entrusted with special public service 
functions who demand, allow themselves to be promised or accept a benefit for themselves 
or for a third party in return for the discharge of a duty incur a penalty of imprisonment for a 
term not exceeding three years or a fine. 
(2) Judges, members of a court of the European Union or arbitrators who demand, allow 
themselves to be promised or accept a benefit for themselves or a third party in return for the 
fact that they performed or will in the future perform a judicial act incur a penalty of 
imprisonment for a term not exceeding five years or a fine. The attempt is punishable. 
(3) The offence does not entail criminal liability pursuant to subsection (1) if offenders allow 
themselves to be promised or accept a benefit which they did not demand and the 
competent authority, within the scope of its powers, either previously authorised the 
acceptance or offenders promptly make a report to the competent authority and it authorises 
the acceptance. 

Section 332 
Taking bribes 
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(1) Public officials, European officials or persons entrusted with special public service 
functions who demand, allow themselves to be promised or accept a benefit for themselves 
or for a third party in return for the fact that they performed or will in the future perform an 
official act, and thereby breached or would breach their official duties, incur a penalty of 
imprisonment for a term of between six months and five years. In less serious cases, the 
penalty is imprisonment for a term not exceeding three years or a fine. The attempt is 
punishable. 
(2) Judges, members of a court of the European Union or arbitrators who demand, allow 
themselves to be promised or accept a benefit for themselves or for a third party in return for 
the fact that they performed or will in the future perform a judicial act, and thereby breached 
or would breach their judicial duties, incur a penalty of imprisonment for a term of between 
one year and 10 years. In less serious cases, the penalty is imprisonment for a term of 
between six months and five years. 
(3) If offenders demand, allow themselves to be promised or accept a benefit in return for a 
future act, then subsections (1) and (2) already apply if they have indicated to the other 
person that they are willing 

1. to breach their duties by doing the act or 

2. to the extent that the act is within their discretion, to allow themselves to be 
influenced by the benefit when exercising their discretion. 

Section 333 
Granting benefits 

(1) Whoever offers, promises or grants a public official, a European official, a person 
entrusted with special public service functions or a soldier in the Federal Armed Forces a 
benefit for that person or a third party in return for the discharge of a duty incurs a penalty of 
imprisonment for a term not exceeding three years or a fine. 
(2) Whoever offers, promises or grants a judge, a member of a court of the European Union 
or an arbitrator a benefit for that person or a third party in return for the fact that they 
performed or will in the future perform a judicial act incurs a penalty of imprisonment for a 
term not exceeding five years or a fine. 
(3) The offence does not entail criminal liability pursuant to subsection (1) if the competent 
authority, within the scope of its powers, either previously authorised the recipient’s 
acceptance of the benefit or authorises it upon prompt reporting by the recipient. 

Section 334 
Giving bribes 

(1) Whoever offers, promises or grants a public official, a European official, a person 
entrusted with special public service functions or a soldier in the Federal Armed Forces a 
benefit for that person or a third party in return for the fact that they have performed or would 
in future perform an official act, and thereby breached or would breach their official duties, 
incurs a penalty of imprisonment for a term of between three months and five years. In less 
serious cases, the penalty is imprisonment for a term not exceeding two years or a fine. 
(2) Whoever offers, promises or grants a judge, a member of a court of the European Union 
or an arbitrator a benefit for that person or a third party in return for the fact that they 

1. performed a judicial act and thereby breached their judicial duties or 

2. would perform a judicial act and would thereby breach their judicial duties 

incurs a penalty of imprisonment for a term of between three months and five years in the 
cases under no. 1, imprisonment for a term of between six months and five years in the 
cases under no. 2. The attempt is punishable. 
(3) If offenders offer, promise or grant the benefit in return for a future act, then subsections 
(1) and (2) already apply if they attempt to induce others 
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1. to breach their duties by doing the act or 

2. to the extent that the act is within their discretion, to allow themselves to be 
influenced by the benefit when exercising their discretion. 

Section 335 
Especially serious cases of taking and giving bribes 

(1) In especially serious cases 

1. of an offence under 

a) section 332 (1) sentence 1, also in conjunction with (3), and 

b) section 334 (1) sentence 1 and (2), in each case also in conjunction with (3), 

the penalty is imprisonment for a term of between one year and 10 years and 

2. of an offence under section 332 (2), also in conjunction with (3), the penalty is 
imprisonment for a term of at least two years. 

(2) An especially serious case within the meaning of subsection (1) typically occurs where 

1. the act relates to a major benefit, 

2. the offender accepts continued benefits which are demanded in return for the 
fact that the offender would perform an official act in the future or 

3. the offender acts on a commercial basis or as a member of a gang whose 
purpose is the continued commission of such offences. 

Section 335a 
Foreign and international officials 

(1) For the purposes of applying section 331 (2), section 333 (2) and sections 332 and 334, 
in each case also in conjunction with section 335, to an offence relating to a future judicial 
act or a future official act, the following are equal to 

1. a judge: 

a member of a foreign or an international court; 

2. any other public official: 

a)  an official of a foreign state and a person entrusted with performing public 
functions for a foreign state, 

b)  an official of an international organisation and a person entrusted with 
performing functions for an international organisation, 

c)  a soldier of a foreign state and a soldier entrusted with performing functions 
for an international organisation. 

(2) For the purposes of applying section 331 (1) and section 333 (1) and (3) to an offence 
relating to a future judicial act or a future official act, the following are equal to 

1. a judge: 

a member of the International Criminal Court; 

2. any other public official: 

a member of staff of the International Criminal Court. 

(3) For the purposes of applying section 333 (1) and (3) to an offence relating to a future 
official act, the following are equal to 
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1. a soldier in the Federal Armed Forces: 

a soldier in the non-German troops of one of the member states of the North 
Atlantic Treaty Organization deployed in Germany and who are residing in 
Germany at the time of the unlawful act; 

2. any other public official: 

a member of staff of these troops; 

3. a person entrusted with special public service functions: 

a person who is employed by the troops or acts for them and has been formally 
obliged by general or specific instructions issued by a higher service unit of the 
troops to conscientiously discharge his or her duties. 

Section 336 
Omission of official act 

The omission to act is equivalent to the performance of an official act or of a judicial act 
within the meaning of sections 331 to 335a. 

Section 337 
Remuneration for arbitrators 

Remuneration for arbitrators is only deemed to be a benefit within the meaning of sections 
331 to 335 if arbitrators demand it, allow it to be promised to them or accept it from a party 
unbeknown to the other, or if one party offers, promises or grants it to them unbeknown to 
the other. 

Section 338 
(repealed) 

Section 339 
Judicial perversion of justice 

Judges, other public officials or arbitrators who, in the course of conducting or deciding a 
legal matter, bend the law for the benefit or to the detriment of a party incur a penalty of 
imprisonment for a term of between one year and five years. 

Section 340 
Bodily harm in public office  

(1) Public officials who, in the course of discharging their duties or in relation to their duties, 
commit bodily harm or allow it to be committed incur a penalty of imprisonment for a term of 
between three months and five years. In less serious cases, the penalty is imprisonment for 
a term not exceeding five years or a fine. 
(2) The attempt is punishable. 
(3) Sections 224 to 229 apply accordingly to offences under subsection (1) sentence 1. 

Sections 341 and 342 
(repealed) 

Section 343 
Extortion of testimony 

(1) Whoever, in the capacity as a public official who is involved in 

1. criminal proceedings, proceedings to impose detention by official order, 

2. regulatory fines proceedings or 

3. disciplinary proceedings, disciplinary court or professional disciplinary court 
proceedings, 
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physically abuses another, otherwise uses force against another, threatens another with 
force or psychologically abuses another in order to coerce that person into testifying or 
declaring something in the proceedings or to refrain from doing so incurs a penalty of 
imprisonment for a term of between one year and 10 years. 
(2) In less serious cases, the penalty is imprisonment for a term of between six months and 
five years. 

Section 344 
Prosecution of innocent persons 

(1) Whoever, in the capacity as a public official who is involved in criminal proceedings other 
than proceedings to order a measure not involving deprivation of liberty (section 11 (1) no. 
8), intentionally or knowingly prosecutes an innocent person or a person who cannot 
otherwise by law be prosecuted, or makes efforts to bring about such a prosecution, incurs a 
penalty of imprisonment for a term of between one year and 10 years, in less serious cases 
imprisonment for a term of between three months and five years. Sentence 1 applies 
analogously to a public official who is involved in proceedings to impose detention by official 
order. 
(2) Whoever, in the capacity as a public official involved in proceedings to order a measure 
not involving deprivation of liberty (section 11 (1) no. 8), intentionally or knowingly 
prosecutes a person who cannot by law be prosecuted, or makes efforts to bring about such 
a prosecution, incurs a penalty of imprisonment for a term of between three months and five 
years. Sentence 1 applies analogously to a public official involved in 

1. regulatory fines proceedings or 

2. disciplinary proceedings, disciplinary court or professional disciplinary court 
proceedings. 

The attempt is punishable. 

Section 345 
Enforcement against innocent persons 

(1) Whoever, in the capacity as a public official who is involved in the enforcement of a 
sentence of imprisonment, a measure of reform and prevention involving deprivation of 
liberty, or detention by official order, enforces such a penalty, measure or detention although 
it cannot by law be enforced incurs a penalty of imprisonment for a term of between one year 
and 10 years, in less serious cases imprisonment for a term of between three months and 
five years. 
(2) If the offender acts recklessly, the penalty is imprisonment for a term not exceeding one 
year or a fine. 
(3) Whoever, in the capacity as a public official who is involved in the enforcement of a 
penalty or a measure (section 11 (1) no. 8), other than in the cases under subsection (1), 
enforces a penalty or measure although it cannot by law be enforced incurs a penalty of 
imprisonment for a term of between three months and five years. Whoever, in the capacity 
as a public official who is involved in the enforcement of 

1. juvenile detention, 

2. a fine or incidental legal consequences under the law on regulatory offences, 

3. a coercive fine or arrest for disobedience to court orders or 

4. a disciplinary measure or a measure imposed by a disciplinary court or 
professional disciplinary court, 

enforces such a legal consequence although it cannot by law be enforced incurs the same 
penalty. The attempt is punishable. 
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Sections 346 and 347 
(repealed) 

Section 348 
Making false records in public office 

(1) Public officials who are authorised to record public documents and who, within their area 
of competence, falsely record a legally relevant fact or falsely register or enter it into public 
registers, books or data files incur a penalty of imprisonment for a term not exceeding five 
years or a fine. 
(2) The attempt punishable. 

Sections 349 to 351 
(repealed) 

Section 352 
Demanding excessive fees 

(1) Public officials, lawyers or other persons providing legal assistance who charge fees or 
other remuneration for the discharge of official functions, if they charge fees or remuneration 
which they know are not due to them in the first place or only in a lesser amount, incur a 
penalty of imprisonment for a term not exceeding one year or a fine. 
(2) The attempt is punishable. 

Section 353 
Levying excessive taxes; benefit reduction 

(1) Public officials who are charged with collecting taxes, fees or other fiscal charges for a 
public treasury, if they collect fiscal charges which they know are not due in the first place or 
only in a lesser amount and do not deposit, in full or in part, the unlawfully collected amount 
with the treasury, incur a penalty of imprisonment for a term of between three months and five 
years. 
(2) Whoever, in the capacity as a public official, in the course of official disbursements of 
money or in kind unlawfully withholds amounts from the recipient and charges the account as 
if the disbursements had been made in full incurs the same penalty. 

Section 353a 
Breach of trust in Foreign Service 

(1) Whoever, whilst representing the Federal Republic of Germany to a foreign government, 
a community of states or an intergovernmental institution, contravenes an official instruction 
or, with the intention of misleading the Federal Government, files untrue reports of a factual 
nature incurs a penalty of imprisonment for a term not exceeding five years or a fine. 
(2) The offence is prosecuted only upon authorisation by the Federal Government. 

Section 353b 
Breach of official secrecy and special obligation of secrecy 

(1) Whoever, without being authorised to do so, discloses a secret which has been disclosed 
or otherwise become known to them in the capacity as  

1. a public official, 

2. a person entrusted with special public service functions or 

3. a person who discharges duties or exercises powers under the law on staff 
representation, 

and thereby jeopardises important public interests, incurs a penalty of imprisonment for a 
term not exceeding five years or a fine. Offenders who, by committing the offence, have 
negligently jeopardised important public interests incur a penalty of imprisonment for a term 
not exceeding one year or a fine. 
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(2) Whoever, other than in the cases under subsection (1), without being authorised to do so, 
allows an object or information 

1. which they are obliged to keep secret on the basis of a resolution of a legislative 
body of the Federation or of one of its Länder or one of their committees or 

2.  which they have been formally put under an obligation to keep secret by 
another official agency under notice of criminal liability for a breach of the obligation to 
maintain secrecy 

to come to the attention of another or makes it publicly known, and thereby jeopardises 
important public interests, incurs a penalty of imprisonment for a term not exceeding three 
years or a fine. 
(3) The attempt is punishable. 
(3a) Acts of aiding by one of those persons referred to in section 53 (1) sentence 1 no. 5 of 
the Code of Criminal Procedure are not deemed unlawful if they are restricted to the receipt, 
analysis or publication of the secret or of the object or the information in respect of which a 
special duty of secrecy exists. 
(4) The offence is prosecuted only upon authorisation. Such authorisation is granted by 

1. the president of the legislative body 

a)  in the cases under subsection (1) if the secret became known to the offender 
during his or her service in or for a legislative body of the Federation or of one of 
the Länder, 

b)  in the cases under subsection (2) no. 1; 

2. the highest federal authority 

a) in the cases under subsection (1) if the secret became known to the offender 
during his or her service otherwise in or for an authority or in another official 
agency of the Federation or for such an agency, 

b)  in the cases under subsection (2) no. 2 if the offender was put under an 
obligation by an official agency of the Federation; 

3. the highest Land authority in all other cases under subsection (1) and 
subsection (2) no. 2. 

Section 353c 
(repealed) 

Section 353d 
Unlawful disclosure concerning judicial hearings 

Whoever 

1. publicly communicates information regarding a court hearing from which the 
public was excluded or about the content of an official document which concerns the 
matter, despite a statutory prohibition, 

2. without being authorised to do so and contrary to an obligation of confidentiality 
imposed by the court on the basis of a statute discloses facts which came to their 
attention in a non-public judicial hearing or through an official document which concerns 
the matter or 

3. publicly communicates verbatim all or essential parts of the bill of indictment or 
other official documents in criminal proceedings, regulatory fines proceedings or 
disciplinary proceedings before they have been addressed in a public hearing or before 
the proceedings have been concluded 
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incurs a penalty of imprisonment for a term not exceeding one year or a fine. 

Section 354 
(repealed) 

Section 355 
Breach of tax secrecy 

(1) Whoever, without being authorised to do so, discloses or uses 

1. circumstances of another which became known to them in their capacity as a 
public official 

a) in administrative proceedings, an audit procedure or judicial proceedings in 
tax matters, 

b) in criminal proceedings on account of a tax offence or in regulatory fines 
proceedings on account of a breach of tax regulations, 

c) on another occasion by means of a communication by a revenue authority or 
through the legally required submission of a tax assessment notice or a 
certificate concerning the findings made on taxation or 

2. the business or trade secret of another which became known to them in their 
capacity as a public official in one of the proceedings listed in no. 1 

incurs a penalty of imprisonment for a term not exceeding two years or a fine. Circumstances 
of another or a business or trade secret of another are deemed to have become known to 
the offender in the capacity as a public official in one of the proceedings referred to in 
sentence 1 no. 1 if they result from data to which the offender had access and which the 
offender retrieved without being authorised to do so. 
(2) The following are equal to a public official within the meaning of subsection (1): 

1. persons entrusted with special public service functions, 

2. officially consulted experts and 

3. office holders in the churches and other religious communities under public law. 

(3) The act is prosecuted only upon request by the official superior or the victim. In the case 
of offences by officially consulted experts, the head of the authority whose proceedings have 
been affected is entitled to file a request in addition to the victim. 

Section 356 
Betrayal of client 

(1) Lawyers or other persons rendering legal assistance who, in relation to matters confided 
to them in this capacity, serve both parties in the same legal matter with counsel and 
assistance in breach of their duty incur a penalty of imprisonment for a term of between three 
months and five years. 
(2) Offenders who collude with the opposing party to the detriment of their client incur a 
penalty of imprisonment for a term of between one year and five years. 

Section 357 
Incitement of subordinate to commit offence 

(1) Superiors who incite or undertake to incite a subordinate to commit an unlawful act in 
public office or allow such an unlawful act to be committed by their subordinate incur the 
penalty provided for this unlawful act. 
(2) The same provision applies to public officials to whom oversight or control over the 
official business of another public official has been transferred, insofar as the unlawful act 
committed by the supervised public official concerns the business subject to oversight or 
control. 
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Section 358 
Incidental legal consequences 

In addition to a sentence of imprisonment of at least six months for an offence under sections 
332, 335, 339, 340, 343 and 344, section 345 (1) and (3), sections 348, 352 to 353b (1), 
sections 355 and 357, the court may deprive the person of the capacity to hold public office 
(section 45 (2)). 
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Section 3
Meaning of ‘connected’

Cases shall be deemed to be connected if one person is accused of having committed more than one offence
or if, in the case of one offence, more than one person is charged as an offender or participant, or is charged
with handling stolen data, aiding after the fact, obstructing prosecution or punishment, or handling stolen goods.
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Joinder and severance of pending criminal cases

(1) The court may make an order directing the joinder of connected or the severance of joined criminal cases
even after the opening of the main proceedings, upon application by the public prosecution office, the
defendant or ex officio.

(2) The court of higher rank to whose district the other courts belong shall be competent to make the order. If
there is no such court, it shall be for the common upper court to decide.
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Decisive proceedings
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shall be decisive in respect of the proceedings.
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Section 6
Review of substantive jurisdiction

At all stages of the proceedings the court shall, ex officio, review its substantive jurisdiction.
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Venue at place of commission

(1) Venue shall be deemed to be established in the court in whose district the offence was committed.
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territorial scope of this federal statute, only the court in whose district the publication appeared shall be deemed
to have jurisdiction pursuant to subsection (1). However, in cases of insult initiated by private prosecution, the
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Section 8
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(1) Venue shall also be deemed to be established in the court in whose district the indicted accused has his
domicile at the time the charges are preferred.
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(2) If the indicted accused has no domicile within the territorial scope of this federal statute, venue shall also be
determined by his habitual residence and, if such place of residence is not known, by his last domicile.

table of contents

Section 9
Venue at place of apprehension

Venue shall also be deemed to be established in the court in whose district the accused was apprehended.
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Section 10
Venue for offences committed abroad on board ships or aircraft

(1) If the offence was committed outside the territorial scope of this statute on a ship authorised to fly the
federal flag, the competent court shall be the court in whose district the ship’s home port is located or the port
within the territorial scope of this statute first reached by the ship after commission of the offence.

(2) Subsection (1) shall apply accordingly to aircraft authorised to bear the nationality sign of the Federal
Republic of Germany.

table of contents

Section 10a
Venue for offences committed abroad at sea

If no venue is established for an offence committed at sea outside the territorial scope of this statute, the venue
shall be Hamburg; the competent local court shall be Hamburg Local Court.
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Section 11
Venue for offences committed abroad by extraterritorial German nationals and German civil servants

(1) In the case of Germans who enjoy the right of extraterritoriality, as well as of civil servants of the Federal
Government or of one of the Länder employed abroad, venue shall be determined by the domicile which they
had in Germany. If they had no such domicile, the seat of the Federal Government shall be considered their
domicile.

(2) These provisions shall not apply to honorary consuls.
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Section 11a
Venue for offences committed abroad by soldiers on special foreign deployment

If an offence is committed outside the territorial scope of this statute by soldiers of the Federal Armed Forces on
special deployment abroad (section 62 (1) of the Act on the Legal Status of Military Personnel
(Soldatengesetz)), venue shall be deemed to be established in the court competent for the City of Kempten.
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Section 12
Concurrence of more than one venue

(1) If more than one court has jurisdiction pursuant to the provisions of sections 7 to 11a and 13a, the court
which first opened the investigation shall take precedence.

(2) The investigation and decision may, however, be transferred to one of the other competent courts by the
common upper court.
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Section 13
Venue for connected criminal cases

(1) Venue for connected criminal cases each of which, pursuant to the provisions of sections 7 to 11, would be
subject to the jurisdiction of different courts, shall be deemed to be established in each court having jurisdiction
over one of the criminal cases.

(2) If more than one connected criminal case is pending before different courts, they may be joined, in whole or
in part, before one of the courts where such courts so agree, upon application by the public prosecution office.
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If no such agreement is reached, the common upper court shall, upon application by the public prosecution
office or an indicted accused, decide whether and in which court the cases shall be joined.

(3) Cases which have been joined may be severed in the same manner.

table of contents

Section 13a
Determination of jurisdiction by Federal Court of Justice

If venue cannot be established in any court within the territorial scope of this federal statute or if such court
cannot be ascertained, the Federal Court of Justice shall decide which court shall be competent.

table of contents

Section 14
Determination of jurisdiction by common upper court

If a dispute arises between courts as regards jurisdiction, the common upper court shall decide which court
shall conduct the investigation and give the decision.

table of contents

Section 15
Venue established by assignment due to competent court’s impediment

If a competent court is, in an individual case, legally or factually hindered from exercising its judicial authority or
if it is feared that a hearing before such a court might endanger public safety, the next upper court shall assign
the investigation and decision to an equivalent court in another district.

table of contents

Section 16
Review of local jurisdiction; objection of lack of jurisdiction

Prior to the opening of the main proceedings, the court shall, ex officio, review its local jurisdiction. Thereafter, it
may declare its lack of jurisdiction only upon an objection being filed by the defendant. The defendant may file
such an objection in the course of the main hearing only prior to the commencement of his examination on the
charges.

table of contents

Sections 17 and 18
(repealed)

table of contents

Section 19
Determination of jurisdiction in event of disputed jurisdiction

Where more than one court, one of which is competent, has stated in decisions which are no longer
contestable that it lacks jurisdiction, the common upper court shall designate the competent court.

table of contents

Section 20
Investigatory acts by court lacking jurisdiction

Individual investigatory acts by a court lacking jurisdiction shall not be ineffective by virtue of that lack of
jurisdiction alone.

table of contents

Section 21
Powers in exigent circumstances

A court lacking jurisdiction must conduct those investigatory acts which are to be undertaken in its district
where delay is likely to jeopardise the success of the investigation.

table of contents

Chapter 3
Exclusion and challenge of court personnel
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table of contents

Section 22
Debarment from exercising judicial office by law

A judge shall be barred by law from exercising his judicial office

1.  if he himself was aggrieved by the offence;

2.  if he is or was the spouse, the life partner, the guardian or the carer of the accused or of the aggrieved
person;

3.  if he is or was lineally related or related by marriage, collaterally related to the third degree or related by
marriage to the second degree to the accused or to the aggrieved person;

4.  if he has acted in the case as an official of the public prosecution office, as a police officer, as a lawyer
(Rechtsanwalt) representing the aggrieved person or as defence counsel;

5.  if he has been heard in the case as a witness or expert.

table of contents

Section 23
Debarment of judges for participating in contested decision

(1) A judge who was involved in reaching a decision contested by way of appellate remedy shall be barred by
law from participating in the decision of the court of higher instance.

(2) A judge who was involved in reaching a decision which was contested by application to reopen the
proceedings shall be barred by law from participating in decisions related to proceedings to reopen the case. If
the contested decision was taken by a court of higher instance, a judge who participated in the original decision
of the court of lower instance shall also be barred. Sentences 1 and 2 shall apply accordingly to participation in
decisions to prepare the reopening of the proceedings.

table of contents

Section 24
Challenge of judge; fear of bias

(1) A judge may be challenged both where he has been barred by law from exercising judicial office and for fear
of bias.

(2) A challenge for fear of bias may be brought where there is reason to doubt the impartiality of a judge.

(3) The public prosecution office, the private prosecutor and the accused may exercise the right of challenge.
The court personnel appointed to participate in the decision shall be named upon the request of the parties
entitled to exercise the right of challenge.

table of contents

Section 25
Time point for challenge

(1) The challenge on grounds of fear of bias of an adjudicating judge shall be admissible prior to
commencement of examination of the first defendant as to the defendant’s personal circumstances or, during
the main hearing on an appeal on points of fact and law (Berufung) or an appeal on points of law (Revision),
prior to commencement of the rapporteur’s statement. All grounds for the challenge shall be stated at the same
time.

(2) Thereafter, a judge may be challenged only

1.  if the circumstances on which the challenge is based occurred later or became known to the person entitled
to challenge at a later date and

2.  if the right of challenge is asserted without delay.

A challenge shall no longer be admissible once the defendant has had the last word.

table of contents

Section 26
Procedure for challenge
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(1) The motion for challenge shall be filed with the court of which the judge is a member; it may be made orally
to be recorded by the court registry. The court may request that the applicant provide, within an appropriate
period, written grounds for a motion for challenge which was filed in the main hearing.

(2) The grounds for the challenge and, in the case under section 25 (2), the fact that the request was submitted
in time must be substantiated. The taking of an oath to substantiate a challenge shall not be admissible. To
substantiate a challenge, reference may be made to the testimony of the challenged judge.

(3) The challenged judge shall make an official statement concerning the grounds for challenge.

table of contents

Section 26a
Rejection of inadmissible motion for challenge

(1) The challenge of a judge shall be rejected by the court as being inadmissible if

1.  the challenge is not made in time,

2.  there is no disclosure of the grounds for the challenge or of any means of substantiating the challenge, or
such disclosure is not made within the time limit specified in section 26 (1) sentence 2 or

3.  it is obvious that the challenge is made merely to delay the proceedings or for purposes which are irrelevant
to the proceedings.

(2) The court shall reach a decision on a rejection pursuant to subsection (1) without excluding the challenged
judge from the bench. In the case under subsection (1) no. 3, a unanimous decision and disclosure of the
circumstances constituting the grounds for rejection shall be required. If a commissioned or requested judge, a
judge in preparatory proceedings or a criminal court judge is challenged, he shall decide himself whether the
challenge is to be rejected as inadmissible.

table of contents

Section 27
Decision on admissible motion for challenge

(1) If the challenge is not rejected as inadmissible, the court of which the challenged person is a member shall
decide on the motion of challenge without the challenged person’s participation.

(2) If a judge of the adjudicating criminal division is challenged, the criminal division shall decide the issue in the
composition of the court prescribed for decisions made outside the main hearing.

(3) If a judge at the local court is challenged, another judge of the same court shall decide. A decision shall not
be required if the person challenged considers the motion for challenge to be well-founded.

(4) If the court which is to give a decision lacks a quorum after exclusion of the challenged judge, the next
superior court shall decide.

table of contents

Section 28
Appellate remedy

(1) An order declaring a challenge to be well-founded shall not be contestable.

(2) An immediate complaint may be lodged against an order rejecting the challenge as inadmissible or
unfounded. If the order concerns an adjudicating judge, it may only be contested together with the judgment.

table of contents

Section 29
Performance of non-deferrable acts

(1) Prior to conclusion of the motion for challenge, a challenged judge shall perform only such acts as may not
be deferred. If a judge is challenged before the commencement of the main hearing and the decision on the
challenge would delay the commencement of the main hearing, the main hearing may be held before a
decision is taken on the motion for challenge, up until the point at which the public prosecutor reads out the bill
of indictment.

(2) If a judge is challenged during the main hearing and if the decision on the challenge (sections 26a and 27)
would require an interruption of the main hearing, the main hearing may be continued until such time as a
decision on the challenge may be taken without delaying the main hearing; a decision on the challenge shall be
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taken no later than the beginning of the day following the next day of the hearing and always prior to
commencement of the closing speeches. If the challenge is declared well-founded and the main hearing thus
need not be suspended, that part of the hearing completed after submission of the motion for challenge shall be
repeated. This shall not apply to such acts as may not be deferred. After submission of the motion for
challenge, decisions which may also be taken outside the main hearing may be taken with the participation of
the challenged person only if they may not be deferred.

(3) If the court has requested, pursuant to section 26 (1) sentence 2 that the applicant provide, within a
specified period, written grounds for the motion for challenge, subsection (2) shall apply accordingly, with the
proviso that a decision is to be taken on the motion for challenge by the start of day following the next day of
the hearing and always prior to commencement of the closing speeches.

table of contents

Section 30
Judge’s self-recusal and ex officio challenge

The court competent to decide on a motion for challenge shall also decide where no such motion has been filed
but a judge reports circumstances which might justify his being challenged or if for other reasons doubts arise
as to whether a judge is barred by law.

table of contents

Section 31
Lay judges, registry clerks

(1) The provisions of this chapter shall apply accordingly to lay judges as well as to registry clerks and to other
persons assisting as recording clerks.

(2) It shall be for the presiding judge to decide. In a grand criminal division and a criminal division with lay
judges, it shall be for the judicial members of the bench to decide. If a recording clerk has been assigned to a
judge, the latter shall decide on his challenge or disqualification.
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Chapter 4
Management of files and communications in proceedings

table of contents

Section 32
Electronic file management; authorisation to issue statutory instruments

(1) Files may be kept in electronic form. The Federal Government and the Land governments shall each, by
statutory instrument, determine for their respective area of responsibility the date from which files may be kept
in electronic form. They may restrict the introduction of electronic file management to individual courts or
prosecuting authorities or to generally determined proceedings, and they may determine that files which are
being kept in paper form are to continue to be kept in paper form even after electronic file management has
been introduced; where such restrictions are applied, the statutory instrument may specify that it be
determined, in an administrative provision of which public notice is to be given, in which proceedings which files
are to be kept in electronic form. This authorisation may also be delegated, by statutory instrument, to the
competent federal or Land ministries.

(2) The Federal Government and the Land governments shall each, by statutory instrument, determine for their
respective area of responsibility which organisational and technical parameters reflecting the state of the art are
to apply to the management of electronic files, including the data protection, data security and accessibility
requirements to be complied with. They may, by statutory instrument, delegate this authorisation to the
competent federal or Land ministries.

(3) The Federal Government shall determine, by statutory instrument requiring the approval of the Bundesrat,
which standards apply in respect of the transmission of electronic files between the prosecuting authorities and
the courts. It may, by statutory instrument not requiring the approval of the Bundesrat, delegate this
authorisation to the competent federal ministries.

table of contents

Section 32a
Electronic communications with prosecuting authorities and courts; authorisation to issue statutory

instruments

(1) It shall be permissible to submit electronic documents to the prosecuting authorities and courts in
accordance with the provisions of the following subsections.
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(2) Electronic documents must be suitable for being processed by the prosecuting authority or the court. The
Federal Government shall determine, by statutory instrument requiring the approval of the Bundesrat, those
technical parameters which are suitable for the transmission and processing of such files.

(3) When kept as electronic documents, documents requiring the written form and a signature must bear a
qualified electronic signature of the person responsible for them or else must be signed by the person
responsible and submitted via a secure method of transmission.

(4) ‘Secure method of transmission’ means

1.  the postbox and mailing service which is linked to a De-Mail account if the sender is securely logged in
within the meaning of section 4 (1) sentence 2 of the De-Mail Act (De-Mail-Gesetz) when he sends the
message and he requests confirmation of being securely logged in pursuant to section 5 (5) of the De-Mail Act,

2.  the method of transmission between a special electronic legal mailbox pursuant to section 31a of the
Federal Code for Lawyers (Bundesrechtsanwaltsordnung), or a corresponding electronic mailbox established
on a legal basis, and the authorityʼs or the courtʼs electronic mailroom,

3.  the method of transmission between an authorityʼs or a public-law legal entityʼs mailbox which has been
established by means of an identification procedure and the authority’s or the courtʼs electronic mailroom;
further details shall be regulated by statutory instrument as referred to in subsection (2) sentence 2,

4.  other methods of transmission which are standardised across Germany and which have been determined by
statutory instrument issued by the Federal Government with the approval of the Bundesrat for which the
authenticity and integrity of the data and accessibility are guaranteed.

(5) An electronic document shall be deemed to have been received as soon as it has been stored on the device
designated by the authority or court for such receipt. The sender shall be sent automatic confirmation of the
date and time of receipt.

(6) If an electronic document is not suitable for being processed by the authority or court, the sender shall be
promptly notified thereof, with reference being made to the fact that the document has not been validly received
and to applicable technical parameters. An electronic document shall be deemed to have been received on the
date and time of its earlier submission if the sender promptly re-submits it in a form which is suitable for being
processed by the authority or the court and he substantiates that it corresponds exactly to the content of the
initially submitted document.

table of contents

Section 32b
Creation and transmission of electronic documents used by prosecuting authorities and courts;

authorisation to issue statutory instruments

(1) If a document used by the prosecuting authorities or courts is drawn up as an electronic document, all those
persons responsible for the document must add their names to the document. Documents requiring the written
form and a signature must in addition bear a qualified electronic signature of all the persons responsible for
them.

(2) An electronic document shall be deemed to have been added to the files as soon as it has been stored in
the electronic file by a person responsible or such person has occasioned such storage.

(3) If files are kept in electronic form, the prosecuting authorities and the courts are, as a rule, to transmit
documents to each other as electronic documents. Bills of indictment, applications for the making of summary
penalty orders outside of main hearings, appeals on points of fact and law and their grounds, appeals on points
of law, their grounds and responses, as well as court decisions drawn up as electronic documents are to be
transmitted as electronic documents. Where this is temporarily not possible for technical reasons, transmission
in paper form shall be permissible; upon request, an electronic document is also to be filed.

(4) Copies and certified copies may be issued in paper form or in electronic form. Electronically certified copies
must bear a qualified electronic signature of the person certifying the copies. If a certified copy is issued in
paper form by transferring an electronic document which bears a qualified electronic signature or which was
submitted via a secure method of transmission, the note certifying the document must include the result of an
authenticity and integrity check of the electronic document.

(5) The Federal Government shall, by statutory instrument requiring the approval of the Bundesrat, determine
the standards applicable to the drawing up of electronic documents and their transmission between the
prosecuting authorities and the courts. It may, by statutory instrument not requiring the approval of the
Bundesrat, delegate this authorisation to the competent federal ministries.
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Section 32c
Electronic forms; authorisation to issue statutory instruments

The Federal Government may, by statutory instrument requiring the approval of the Bundesrat, introduce
electronic forms. The statutory instrument may determine that the information contained in the form is to be
transmitted, in full or in part, in a structured, machine-readable format. The forms are to be made available for
use on an Internet communications platform specified in the statutory instrument. The statutory instrument may
determine that, in derogation from section 32a (3), identification of the user of the form may be provided by
means of electronic proof of identity pursuant to section 18 of the Act on Identity Cards
(Personalausweisgesetz), section 12 of the eID Card Act (eID-Karte-Gesetz) or section 78 (5) of the Residence
Act (Aufenthaltsgesetz). The Federal Government may, by statutory instrument not requiring the approval of the
Bundesrat, delegate this authorisation to the competent federal ministries.

table of contents

Section 32d
(not yet in force)

table of contents

Section 32e
Conversion of documents for file management purposes

(1) Documents which do not correspond to the form in which a particular file is being kept (source documents)
are to be converted into the corresponding form. It shall be permissible to convert source documents being held
as evidence into the corresponding form.

(2) When converting documents, technology reflecting the state of the art is to be used to ensure that the
converted document corresponds to the source document both visually and in terms of content.

(3) When converting a non-electronic source document into an electronic document, proof of conversion is to
be added which records which procedures were used in the conversion and that it corresponds both visually
and in terms of content to the source document. If the electronic document serves to replace papers used by
the prosecuting authorities or courts which have been signed by hand by the person responsible, the proof of
conversion must bear a qualified electronic signature of the registry clerk of the court registry. When converting
an electronic source document which bears a qualified electronic signature or which was submitted via a
secure method of transmission, an entry is to be made in the files of the result of the authenticity and integrity
check done on the source document.

(4) In ongoing proceedings, source documents which are not being held as evidence must be stored or held in
safekeeping for at least six months following conversion. They may be stored or held in safekeeping up to the
end of that calendar year, at most, in which statutory limitation commences. Once proceedings have been
concluded, source documents which are not being held as evidence may be stored or held in safekeeping up to
the end of that calendar year, at most, which follows the conclusion of the proceedings.

(5) Source documents which are not being held as evidence may be examined under the same conditions as
apply to secured evidence. Whoever is authorised to inspect the files shall be authorised to examine them.

table of contents

Section 32f
Inspection of files; authorisation to issue statutory instrument

(1) Inspection of electronic files shall be granted by means of making the content of the file available for
retrieval. Upon specific request, inspection of the files shall be granted by means of inspection of the electronic
files on official premises. A hard copy of the files or a data carrier containing the content of the electronic file
shall be transmitted on the basis of a request, which must include specific reasons, only if the person making
the application has a justified interest therein. Where important reasons constitute an obstacle to inspection of
the files in the manner provided for under sentence 1, such inspection may also be granted without a request in
the manner provided for under sentences 2 and 3.

(2) Inspection of files which are available in paper form shall be granted by means of inspection of the files on
official premises. Unless precluded for important reasons, inspection of the files may also be granted by making
the content of the files available for retrieval or by making a copy of the files available to be taken away. Upon
special request, defence counsel or lawyers shall be given the files to take away for inspection on their own
business or private premises, unless this is precluded for important reasons.

(3) Decisions concerning the manner in which inspection of the files is to be granted in accordance with
subsections (1) and (2) shall not be contestable.
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(4) Technical and organisational measures are to be taken to guarantee that third parties cannot obtain
knowledge of the content of the files whilst the files are laid open for inspection. The name of the person to
whom inspection of the files is granted is to be identified in perpetuity by applying technical measures reflecting
the state of the art to the files retrieved and to transmitted electronic documents.

(5) Persons who are granted inspection of the files may, neither in full nor in part, publicly disseminate those
files, documents, hard copies or copies which were surrendered to them pursuant to subsection (1) or (2), nor
may they be transmitted or made available to third parties for purposes other than the proceedings in question.
They may use personal data which they have acquired in accordance with subsection (1) or (2) only for the
purpose for which they were granted inspection of the files. They may use these data for other purposes only if
they could be permitted information about them or inspection of the files for those purposes. Persons who are
granted inspection of the files are to be made aware of the limitations as to use.

(6) The Federal Government shall, by statutory instrument requiring the approval of the Bundesrat, determine
the standards applicable to inspection of electronic files. It may, by statutory instrument not requiring the
approval of the Bundesrat, delegate this authorisation to the competent federal ministries.
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Chapter 4a
Court decisions

table of contents

Section 33
Right to be heard before decision is rendered

(1) A decision of the court rendered in the course of the main hearing shall be taken after hearing the parties to
the proceedings.

(2) A decision of the court rendered outside a main hearing shall be taken after a written or oral declaration by
the public prosecution office.

(3) If a decision has been taken pursuant to subsection (2), another party shall be heard before facts or
evidentiary conclusions in respect of which he has not yet been heard are used to his detriment.

(4) If remand detention, seizure or other measures have been ordered, subsection (3) shall not apply if the prior
hearing would jeopardise the purpose of such an order. Special provisions governing the hearing of the parties
shall not be affected by subsection (3).

table of contents

Section 33a
Restoration of status quo ante following breach of right to be heard

If the court has, in an order, violated the right of a party to be heard in a manner which might affect the outcome
of the case and if such party has no right to lodge a complaint nor any other legal remedy against this order,
then as far as the detriment still exists the court shall make an order, either ex officio or upon application,
reverting the proceedings to the situation before the decision in question was given. Section 47 shall apply
accordingly.

table of contents

Section 34
Reasons for contestable and rejection decisions

Decisions which may be contested by appellate remedy as well as those refusing an application shall include
reasons.

table of contents

Section 34a
Legal force by virtue of order following rejection of appellate remedy

If, after an appellate remedy has been sought in time, the contested decision immediately enters into force by
virtue of an order, it shall be deemed to have entered into force at the end of the day on which the order was
given.

table of contents

Section 35
Notification of decisions
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(1) Decisions which are delivered in the presence of the person to whom they refer shall be notified to him
orally. He shall be given a copy upon request.

(2) Other decisions shall be notified by service thereof. Where notification of the decision does not start time
running in respect of a time limit, the decision may be notified informally.

(3) Papers served on individuals who are not at liberty shall be read out to them upon request.

table of contents

Section 35a
Instruction on appellate remedies

Upon notification of a decision which is contestable by way of appellate remedy within a given time limit, the
person concerned shall be informed of the options for contesting such decision and of the relevant time limits
and the procedures prescribed. Upon notification of a judgment, the defendant shall also be informed of the
legal consequences arising out of section 40 (3) and out of section 350 (2) and, if an appeal on points of fact
and law is admissible against the judgment, about the legal consequences arising out of sections 329 and 330.
Where a negotiated agreement (section 257c) has preceded a judgment, the person concerned shall also be
informed that he is in any case free in his decision to seek an appellate remedy.
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Chapter 4b
Procedure in respect of service
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Section 36
Service and enforcement of decisions

(1) The presiding judge shall order service of the decisions. The court registry shall ensure that service is
effected.

(2) Decisions requiring enforcement shall be submitted to the public prosecution office, which shall take any
necessary action. This shall not apply to decisions concerning order during the sittings.

table of contents

Section 37
Procedure for service

(1) The provisions of the Code of Civil Procedure (Zivilprozessordnung) shall apply accordingly to the
procedure for service.

(2) If service which is intended to be made on a party is effected on several persons authorised to receive it,
time limits shall be calculated from the date on which the last person was served.

(3) If a translation of the judgment is to be made available to a party to the proceedings pursuant to section 187
(1) and (2) of the Courts Constitution Act, the judgment shall be served together with the translation. In such
cases, service on the other parties to the proceedings shall be effected at the same time as service pursuant to
sentence 1.
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Section 38
Direct summons

Persons participating in criminal proceedings who have the authority to summon witnesses and experts directly
shall charge the court bailiff with service of the summons.

table of contents

Section 39
(repealed)
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Section 40
Service by publication
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(1) If service on an accused upon whom a summons to the main hearing has not yet been served cannot be
effected in Germany in the prescribed manner and if compliance with the provisions for service abroad appears
impracticable or will presumably be unsuccessful, service by publication shall be admissible. Service shall be
considered effected where two weeks have elapsed since the notice was displayed.

(2) If the summons to the main hearing has previously been served on the defendant, then service on him by
publication shall be admissible if it cannot be effected in Germany in the prescribed manner.

(3) In proceedings concerning an appeal on points of fact and law or an appeal on points of law filed by the
defendant, service by publication shall already be admissible if it is not possible to effect service at an address
at which service was last effected or which the defendant last provided.

table of contents

Section 41
Service on public prosecution office

Service on the public prosecution office shall be made by electronic transmission (section 32b (3)) or by
producing the original copy of the paper to be served. If a time limit begins to run upon service and service is
made by producing the original copy, the public prosecution office shall make a note on the original of the day
of production. In the case of electronic transmission, the date and time of receipt (section 32a (5) sentence 1)
must be included in the records.

table of contents

Chapter 5
Time limits and restoration of status quo ante

table of contents

Section 42
Calculation of time limits determined in days

When calculating a time limit determined in days, the day on which the time or the event determining the
beginning of the time limit falls shall not be counted.

table of contents

Section 43
Calculation of time limits determined in weeks and months

(1) A time limit determined in weeks or months shall expire at the end of the day of the last week or the last
month whose name or number corresponds to the day on which the time limit began; if the last month lacks
such a day, the time limit shall expire at the end of the last day of that month.

(2) If the end of a time limit falls on a Sunday, a general public holiday or a Saturday, the time limit shall expire
at the end of the next working day.

table of contents

Section 44
Restoration of status quo ante following failure to observe time limits

If a person was prevented from observing a time limit through no fault of his own, he shall be granted
restoration of the status quo ante upon application. Failure to observe the time limit for filing an appellate
remedy shall not be considered a fault if instruction pursuant to section 35a sentences 1 and 2, section 319 (2)
sentence 3 or section 346 (2) sentence 3 has not been given.

table of contents

Section 45
Requirements of application for restoration of status quo ante

(1) The application for restoration of the status quo ante shall be filed with the court where the time limit should
have been observed within one week after the reason for non-compliance no longer applies. To observe the
time limit, it shall be sufficient for the application to be filed in time with the court which is to decide on the
application.

(2) The facts justifying the application shall be substantiated at the time the application is filed or during the
proceedings concerning the application. The omitted act shall subsequently be undertaken within the time limit
for filing the application. Where this is done, restoration may also be granted without an application being filed.
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table of contents

Section 46
Jurisdiction, appellate remedy

(1) The decision on the application shall be taken by the court which would have been competent to decide on
the facts of the case if the act concerned had been completed on time.

(2) A decision granting the application shall not be contestable.

(3) An immediate complaint may be lodged against a decision refusing an application.

table of contents

Section 47
No suspension of enforcement

(1) An application for restoration of the status quo ante shall not suspend enforcement of a court decision.

(2) The court may, however, order that enforcement be postponed.

(3) If restoration of the status quo ante annuls the legal effect of a court decision, then warrants of arrest or
orders for placement, as well as other orders which were in force at the time the court decision took effect, shall
become effective again. In the case of a warrant of arrest or an order for placement, the court granting
restoration of the status quo ante shall make an order revoking such warrant of arrest or order for placement if
it is evident that the requirements therefor are no longer met. If this is not the case, the court competent
pursuant to section 126 (2) shall review the detention without delay.
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Chapter 6
Witnesses
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Section 48
Obligations on witnesses; summons

(1) Witnesses shall be obliged to appear before the judge on the date set down for their examination. They
shall have the duty to testify if no exception admissible by statute applies.

(2) A witness summons shall specify procedural requirements serving the interests of the witness, the forms of
assistance available to witnesses as well as the legal consequences of failure to appear.

(3) If the witness is also the aggrieved person, then account shall be taken at all times of his particular
vulnerability throughout hearings, examinations and other investigatory acts concerning him. An examination
shall, in particular, be made

1.   as to whether an imminent risk of serious detriment to the witness’s well-being requires measures to be
taken pursuant to section 168e or section 247a,

2.   as to whether any of the witness’s overriding interests meriting protection require that the public be
excluded pursuant to section 171b (1) of the Courts Constitution Act and

3.   as to what extent it is possible to refrain from asking non-essential questions concerning the witness’s
personal sphere of life pursuant to section 68a (1).

Account is, further, to be taken of the witness’s personal situation and the nature and circumstances of the
offence.

table of contents

Section 49
Examination of Federal President

The Federal President shall be examined in his place of abode. He shall not be summoned to the main hearing.
The record of his examination by the court shall be read out at the main hearing.

table of contents

Section 50
Examination of members of parliament and of government
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(1) Members of the Bundestag, of the Bundesrat, of a Land parliament or of a second chamber shall be
examined whilst present at their place of assembly.

(2) Members of the Federal Government or of a Land government shall be examined at their government office
or, if they are not there, at the place where they are.

(3) Any deviation from the foregoing provisions shall require,

in the case of members of a body mentioned in subsection (1), the approval of that body,

in the case of members of the Federal Government, the approval of the Federal Government,

in the case of members of a Land government, the approval of the Land government.

(4) Members of the legislative bodies mentioned in subsection (1) and members of the Federal Government or
of a Land government, if examined outside the main hearing, shall not be summoned to such hearing. The
record of their judicial examination shall be read out at the main hearing.
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Section 51
Consequences of witness’s failure to appear in court

(1) A witness who has been properly summoned yet fails to appear shall be charged with the costs attributable
to his failure to appear. At the same time, an administrative fine shall be imposed on him and an order made for
arrest for disobedience to court orders if the administrative fine cannot be collected. A witness may also be
brought before the court by force; section 135 shall apply accordingly. In the case of repeated non-appearance,
the administrative measure may be imposed a second time.

(2) No costs shall be charged nor any administrative measure imposed if the witness provides a sufficient and
timely excuse for his non-appearance. If such excuse is not provided in time pursuant to sentence 1, the
charging of costs and the imposition of a administrative measure shall be dispensed with only if it is
demonstrated that the delayed excuse is not the witness’s fault. If the witness is sufficiently excused thereafter,
the orders made shall be revoked subject to the conditions of sentence 2.

(3) Authority to order such measures shall also be vested in the judge in the preliminary investigation as well as
in a commissioned and a requested judge.

table of contents

Section 52
Right of accused’s relatives to refuse testimony

(1) The following persons may refuse to testify:

1.  the accused’s fiancé or fiancée;

2.  the accused’s spouse, even if the marriage no longer exists;

2a.  the accused’s life partner, even if the life partnership no longer exists;

3.  a person who is or was lineally related or related by marriage, collaterally related to the third degree or
related by marriage to the second degree to the accused.

(2) If minors, due to the lack of intellectual maturity, or minors or persons placed in care, due to mental illness or
disability, have no sufficient understanding of the importance of their right of refusal to testify, then testimony
may be taken from such persons only if they are willing to testify and if their statutory representative also
agrees to their examination. If the statutory representative is himself accused, he may not decide on the
exercise of the right of refusal to testify; if both parents are entitled to act as statutory representative, the same
shall apply to the parent who is not accused.

(3) Persons who are entitled to refuse to testify and, in cases under subsection (2), also their representatives
authorised to decide on the exercise of the right of refusal to testify shall be instructed concerning their right
prior to each examination. They may revoke the waiver of this right during the examination.

table of contents

Section 53
Right to refuse testimony on professional grounds

(1) The following persons may also refuse to testify:
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1.  clergy, concerning that information which was confided to them or which became known to them in their
capacity as spiritual advisers;

2.  defence counsel of the accused, concerning that information which was confided to them or which became
known to them in this capacity;

3.  lawyers and non-lawyer providers of legal services who have been admitted to a bar association, patent
attorneys, notaries, certified public accountants, sworn auditors, tax consultants (Steuerberater) and tax
representatives (Steuerbevollmächtigte), doctors, dentists, psychological psychotherapists, psychotherapists
specialising in the treatment of children and juveniles, pharmacists and midwives, concerning that information
which was confided to them or which became known to them in this capacity; subject to section 53a, the same
shall not apply to in-house lawyers (section 46 (2) of the Federal Code for Lawyers) and in-house patent
attorneys (section 41a (2) of the Federal Code for Patent Attorneys (Patentanwaltsordnung)) in respect of that
which was confided to them or became known to them in this capacity;

3a.  members or representatives of a recognised counselling agency under sections 3 and 8 of the Act on
Pregnancies in Conflict Situations (Schwangerschaftskonfliktgesetz), concerning that information which was
confided to them or which became known to them in this capacity;

3b.  drug dependency counsellors in a counselling agency recognised or set up by an authority, a body, an
institution or a foundation under public law, concerning that information which was confided to them or which
became known to them in this capacity;

4.  Members of the Bundestag, of the Federal Convention, of the European Parliament from the Federal
Republic of Germany or of a Land parliament, concerning persons who have confided certain facts to them in
their capacity as members of these bodies or to whom they have confided facts in this particular capacity, as
well as concerning the facts themselves;

5.  individuals who are or have been professionally involved in the preparation, production or dissemination of
printed matter, broadcasts, film documentaries or in the information and communication services involved in
instruction or in the formation of opinion.

The persons designated in sentence 1 no. 5 may refuse to testify concerning the author or contributor of
comments and documentation or concerning any other informant or the information communicated to them in
their professional capacity, including its content, as well as concerning the content of materials which they have
produced themselves and matters which have received their professional attention. This shall only apply insofar
as this concerns contributions, documentation, information and materials for the editorial element of their
activity or information and communication services which have been editorially reviewed.

(2) The persons designated in subsection (1) sentence 1 nos. 2 to 3b may not refuse to testify if they have been
released from their obligation of secrecy. The right of the persons designated in subsection (1) sentence 1 no. 5
to refuse to testify concerning the content of materials which they themselves have produced and matters
which have received their professional attention shall lapse if the testimony is required to assist in investigating
a serious criminal offence (Verbrechen) or if the subject of the investigation is

1.  a crime against peace and of endangering the democratic state under the rule of law or of treason and of
endangering external security (sections 80a, 85, 87, 88, 95, also in conjunction with sections 97b, 97a, 98 to
100a of the Criminal Code (Strafgesetzbuch)),

2.  a crime against sexual self-determination under sections 174 to 176 and section 177 (2) no. 1 of the
Criminal Code or

3.  money laundering or concealing unlawfully acquired assets under section 261 (1) to (4) of the Criminal Code

and an investigation of the facts and circumstances or an investigation as to the whereabouts of the accused
would otherwise offer no prospect of success or would be much more difficult. The witness may refuse to testify
even in such cases, however, where testimony would result in disclosure of the identity of the author or
contributor of comments and documentation or of any other informant, or of the information communicated to
him in his professional capacity pursuant to subsection (1) sentence 1 no. 5 or of the content of such
communications.

table of contents

Section 53a
Right of persons involved to refuse testimony

(1) Persons who, in the context of

1.   a contractual relationship,

2.   a measure preparatory to vocational training or
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3.   some other ancillary activity,

are involved in the professional activity of persons who have the right to refuse testimony on professional
grounds pursuant to section 53 (1) sentence 1 nos. 1 to 4 shall be equal to those persons. The decision as to
whether or not such persons shall exercise their right to refuse to testify shall be taken by the persons with the
right to refuse testimony on professional grounds, unless such a decision cannot be obtained within a
foreseeable time.

(2) Release from the obligation of secrecy (section 53 (2) sentence 1) shall apply equally to the persons
involved referred to in subsection (1).

table of contents

Section 54
Authorisation for members of public service to testify

(1) The special provisions of civil service law shall apply to the examination of judges, civil servants and other
persons in the public service as witnesses concerning circumstances covered by their official obligation of
secrecy, as well as to permission to testify.

(2) Members of the Bundestag, of a Land parliament, of the Federal Government or of a Land government, as
well as employees of a federal or Land parliamentary group shall be subject to the special provisions applicable
to them.

(3) The Federal President may refuse to testify if his testimony would be detrimental to the welfare of the
Federation or of one of the Länder.

(4) These provisions shall also apply if the persons referred to in the above are no longer members of the
public service or employees of a parliamentary group or if their terms of office have expired, insofar as the
events concerned occurred or became known to them during their terms of service, employment or office.

table of contents

Section 55
Right to refuse to give information

(1) Any witness may refuse to answer any questions the reply to which would subject him or one of the relatives
indicated in section 52 (1) to the risk of being prosecuted for an offence or a regulatory offence.

(2) The witness shall be instructed as to his right to refuse to answer.
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Section 56
Substantiation of grounds for refusal to testify

The fact on which a witness bases his refusal to testify in the cases under sections 52, 53 and 55 is to be
substantiated upon request. A sworn declaration by the witness shall be sufficient.

table of contents

Section 57
Instruction

Before examination, witnesses shall be warned that they must tell the truth and shall be instructed as to the
criminal law consequences of incorrect or incomplete statements. They shall be informed of the possibility that
they may be placed under oath. If they are placed under oath, they shall be instructed on the importance of the
oath and on the fact that the oath may be taken with or without religious affirmation.

table of contents

Section 58
Examination; confrontation

(1) Witnesses shall be examined individually and in the absence of the witnesses who are to be heard
subsequently.

(2) A confrontation with other witnesses or with the accused in the preliminary investigation shall be admissible
if this appears necessary for the further proceedings. Defence counsel shall be permitted to be present during a
confrontation with the accused. He is to be given prior notice of the date set down for the confrontation. He
shall not be entitled to have the date postponed on account of his being prevented from attending.
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Section 58a
Video and audio recording of examination

(1) A video and audio recording may be made of the examination of a witness. The examination shall, after
evaluation of the relevant circumstances, be recorded and conducted as a judicial examination

1.  if the interests meriting protection of persons under 18 years of age as well as of persons who as children or
juveniles have been aggrieved by one of the offences under section 255a (2) can thus be better safeguarded or

2.  if there is a concern that it will not be possible to examine the witness during the main hearing and the
recording is required in order to establish the truth.

(2) Use of the audio-visual recording shall be admissible only for the purposes of the criminal prosecution and
only insofar as it is required in order to establish the truth. Section 101 (8) shall apply accordingly. Sections 147
and 406e shall apply accordingly, subject to the proviso that copies of the recording may be made available to
persons entitled to inspect the files. The copies may not be duplicated nor may they be passed on. They are to
be returned to the public prosecution office as soon as there is no further legitimate interest in using them. The
transfer of the recording or the release of copies to persons or authorities other than those aforementioned
shall be subject to the consent of the witness.

(3) If the witness does not consent to a copy of the recording of his examination as a witness being made
available pursuant to subsection (2) sentence 3, then instead a written transcript of the recording shall be
released to the persons entitled to inspect the files in accordance with sections 147 and 406e. The person who
produces the transcript shall sign, making the addendum that he confirms the accuracy of the transcript. The
right to view the recording pursuant to sections 147 and 406e shall remain unaffected. The witness is to be
informed of the right to refuse his consent under sentence 1.
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Section 58b
Examination by way of audio-visual transmission

The examination of a witness outside the main hearing may be effected in such a way that the witness is
located somewhere other than the place where the person is being examined and the examination is
simultaneously transmitted audio-visually to the place where the witness is located and to the examination
room.
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Section 59
Administration of oath

(1) Witnesses shall not be placed under oath unless the court, at its discretion, deems it necessary because of
the decisive importance of the statement or in order to obtain a true statement. The reason why the witness is
placed under oath need not be specified in the record, unless the witness is examined outside the main
hearing.

(2) Witnesses shall be placed under oath individually after they have been examined. Except as otherwise
provided, the oath shall be taken at the main hearing.

table of contents

Section 60
Prohibitions in respect of administration of oath

An oath shall not be administered

1.  to persons who are under 18 years of age at the time of the examination or who have no sufficient
understanding of the nature and importance of the oath due to their lack of intellectual maturity or mental illness
or disability;

2.  to persons who are suspected of having committed the offence which forms the subject of the investigation
or of having participated in it, or who are suspected of handling stolen data, aiding after the fact, obstructing
prosecution or punishment, or handling stolen goods, or who have already been sentenced in respect thereof.
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Section 61
Right to refuse to give testimony under oath
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The relatives of the accused indicated in section 52 (1) shall have the right to refuse to give testimony under
oath. They are to be instructed accordingly.
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Section 62
Administration of oath in preparatory proceedings

Administration of an oath in the preparatory proceedings shall be admissible

1.  in exigent circumstances or

2.  if the witness is expected to be unavailable at the main hearing

and the conditions of section 59 (1) apply.
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Section 63
Administration of oath on examination by commissioned or requested judge

If the witness is examined by a commissioned or requested judge, an oath shall be administered where
admissible if so demanded in the commission or request from the court.

table of contents

Section 64
Form of oath

(1) An oath with religious affirmation shall be administered in such a way that the judge addresses the following
words to the witness:

‘You swear by God the Almighty and Omniscient that, to the best of your knowledge, you have told the pure
truth and have not concealed anything’,

whereupon the witness says the words:

‘I swear, so help me God’.

(2) The oath without religious affirmation shall be administered in such a way that the judge addresses the
following words to the witness:

‘You swear that, to the best of your knowledge, you have told the pure truth and have not concealed anything’,

whereupon the witness says the words:

‘I swear’.

(3) If a witness indicates that, as a member of a religious denomination or of a community professing a creed,
he wants to use a formula of affirmation used by such denomination or community, he may add it to the oath.

(4) The person swearing the oath shall raise his right hand when taking the oath.
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Section 65
Affirmation of truth of testimony equivalent to oath

(1) If a witness states that he does not wish to swear an oath for reasons of faith or conscience, he shall affirm
the truth of his testimony. The affirmation shall be equivalent to an oath; the witness shall be informed of this
fact.

(2) The truth of the statement shall be affirmed in such a way that the judge addresses the following words to
the witness:

‘You are aware of your responsibility before the court and affirm that, to the best of your knowledge, you have
told the pure truth and have not concealed anything’,

whereupon the witness says:

‘Yes’.

(3) Section 64 (3) shall apply accordingly.
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Section 66
Taking of oath by hearing or speech impaired persons

(1) Hearing or speech impaired persons may choose to take the oath by repeating the form of oath or by writing
down and signing the form of oath or with the help of a person who facilitates communication to be appointed
by the court. The court shall provide appropriate technical aids. The hearing or speech impaired person is to be
instructed as to his right to choose.

(2) The court may require that the oath be taken in written form or order the attendance of a person who
facilitates communication if the hearing or speech impaired person has not exercised his right to choose under
subsection (1) or if it is not possible, or only with disproportionate effort, to take the oath in the manner chosen
pursuant to subsection (1).

(3) Sections 64 and 65 shall apply accordingly.
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Section 67
Reliance on prior oath

If a witness, after having been examined under oath, is examined a second time in the same preliminary
investigation or in the same main proceedings, the judge, instead of administering a second oath, may have the
witness confirm the accuracy of his statement by reference to the oath previously taken.
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Section 68
Examination as to witness’s identity; limitation of information, victim protection

(1) The examination shall begin with the witness being asked to state his first name, last name, name at birth,
age, occupation and place of residence. A witness who has made observations in his official capacity may state
his place of work instead of his place of residence.

(2) A witness shall, furthermore, be permitted to state his business address or place of work or another address
at which documents can be served instead of stating his place of residence if there is well-founded reason to
fear that legally protected interests of the witness or of another person might be endangered or that witnesses
or another person might be improperly influenced if the witness states his place of residence. If the conditions
of sentence 1 obtain at the main hearing, the presiding judge shall permit the witness not to state his place of
residence.

(3) If there is well-founded reason to fear that revealing the identity or the place of residence or whereabouts of
the witness would endanger the witness’s or another person’s life, limb or liberty, the witness may be permitted
not to provide personal identification data or to provide such data only in respect of an earlier identity. However,
if so asked at the main hearing, he shall be required to state in what capacity the facts he is indicating became
known to him.

(4) If there are sufficient indications that the conditions of subsection (2) or (3) obtain, the witness is to be
advised of the rights provided thereunder. In the case under subsection (2), the witness shall be assisted in
specifying an address at which documents can be served. Documentation establishing the witness’s place of
residence or identity shall be kept by the public prosecution office. They shall only be included in the files when
the fear of danger ceases.

(5) Subsections (2) to (4) shall also apply after conclusion of the examination of the witness. Insofar as the
witness was permitted not to provide data, it must be ensured in the course of the provision of information from
or inspection of the files that these data are not made known to other persons, unless a danger within the
meaning of subsections (2) and (3) appears to be ruled out.
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Section 68a
Limitation of right to ask questions to protect privacy

(1) Questions concerning facts which might dishonour the witness or a person who is his relative within the
meaning of section 52 (1) or which concern their personal sphere of life are to be asked only if they cannot be
dispensed with.

(2) Questions concerning circumstances justifying the witness’s credibility in the case at hand, in particular
concerning his relationship with the accused or the aggrieved person, are to be asked insofar as this is
necessary. A witness is to be asked about his previous convictions only if their establishment is necessary in
order to decide whether the conditions of section 60 no. 2 have been met or to determine his credibility.
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table of contents

Section 68b
Assistance of legal counsel for witnesses

(1) Witnesses may avail themselves of the assistance of legal counsel. Assisting legal counsel who appears at
the examination of a witness shall be permitted to be present. He may be barred from the examination if certain
facts justify the assumption that his presence would not only negligibly hinder the orderly taking of evidence. As
a rule, this shall be the case if, on the basis of certain facts, it can be assumed that

1.   assisting counsel participated in the offence to be investigated or in handling stolen data, aiding after the
fact, obstruction of prosecution or punishment, or handling of stolen goods connected therewith,

2.   the testimony of the witness will be influenced by the fact that assisting counsel appears to be committed
not only to the interests of the witness or

3.  assisting counsel will use information obtained during the examination for the suppression of evidence within
the meaning of section 112 (2) no. 3 or will pass on such information in a manner which is detrimental to the
purpose of the investigation.

(2) A witness who does not have the assistance of legal counsel at his examination and whose interests
meriting protection cannot be taken into account in another way shall be assigned such counsel for the duration
of the examination if special circumstances obtain from which it is evident that the witness is unable to exercise
his rights himself at his examination. Section 142 (1) shall apply accordingly.

(3) Decisions pursuant to subsection (1) sentence 3 and subsection (2) sentence 1 shall not be contestable.
The grounds therefor shall be documented, insofar as this does not jeopardise the purpose of the investigation.
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Section 69
Examination as to subject matter

(1) The witness shall be directed to state, without prompting or interruption, all he knows about the subject of
his examination. The subject of the investigation and the name of the accused, if there is an accused, shall be
indicated to the witness before the examination.

(2) If so required, further questions shall be asked in order to clarify and complete the statement as well as to
establish the grounds on which the witness’s knowledge is based. Witnesses who have been aggrieved by the
offence shall in particular be given the opportunity to make submissions concerning the effects which it had on
them.

(3) The provision in section 136a shall apply accordingly to the examination of a witness.
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Section 70
Consequences of undue refusal to testify or take oath

(1) A witness who without having a legal reason therefor refuses to testify or to take an oath shall be charged
with the costs caused by such refusal. At the same time an administrative fine shall be imposed on him and, if
the fine cannot be recovered, an order shall be made for arrest for disobedience to court orders.

(2) Detention may also be ordered to force a witness to testify; such detention shall not, however, extend
beyond the termination of those particular proceedings, nor beyond a period of six months.

(3) The judge in the preliminary investigation and any commissioned or requested judge shall also have the
authority to order such measures.

(4) If these measures have been exhausted, they may not be repeated in the same proceedings or in other
proceedings if the same offence is the subject of the proceedings.
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Section 71
Compensation of witnesses

Witnesses shall be compensated pursuant to the Judicial Remuneration and Compensation Act
(Justizvergütungs- und -entschädigungsgesetz).

table of contents
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Chapter 7
Experts and inspection

table of contents

Section 72
Application of provisions concerning witnesses to experts

The provisions of Chapter 6 concerning witnesses shall apply accordingly to experts, except as otherwise
provided under the following sections.

table of contents

Section 73
Selection of experts

(1) The judge shall select the experts to be consulted and shall determine their number. He shall agree with
them on a time limit within which their opinions may be rendered.

(2) If experts are publicly appointed for certain kinds of opinions, other persons are to be selected only if this is
required by special circumstances.

table of contents

Section 74
Challenge of experts

(1) An expert may be challenged for the same reasons that a judge may be challenged. However, the fact that
the expert was examined as a witness shall not be a ground for challenge.

(2) The public prosecution office, the private prosecutor and the accused shall have a right of challenge. The
appointed experts shall be made known to the persons entitled to challenge, unless special circumstances
present an obstacle thereto.

(3) The ground for challenge shall be substantiated; the taking of an oath to substantiate a challenge shall be
precluded.
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Section 75
Expert’s obligation to render opinion

(1) A person appointed as an expert must comply with the appointment if he has been publicly appointed to
render opinions of the required kind or if he publicly and commercially practises the science, art or trade the
knowledge of which is a prerequisite for rendering an opinion or if he has been publicly appointed or authorised
to exercise such profession.

(2) The obligation to render an opinion shall also be incumbent upon a person who has stated his willingness to
do so before the court.

table of contents

Section 76
Expert’s privilege of refusal to render opinion

(1) An expert may refuse to render an opinion for the same reasons for which a witness may refuse to testify.
An expert may also be released from his obligation to render an opinion for other reasons.

(2) The special provisions of civil service law shall apply to the examination of judges, civil servants and other
persons in the public service as experts. Members of the Federal Government or of a Land government shall
be subject to the special provisions applicable to them.

table of contents

Section 77
Expert’s failure to appear in court or undue refusal to render opinion

(1) In the case of the non-appearance or refusal of an expert obliged to render an opinion, he shall be charged
with the costs caused by his non-appearance or refusal. An administrative fine shall be imposed on him at the
same time. In the case of repeated disobedience, the administrative fine may be assessed a second time in
addition to the costs.
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(2) If an expert obliged to render an opinion refuses to agree upon a reasonable time limit pursuant to section
73 (1) sentence 2 or if he fails to observe the time limit agreed upon, an administrative fine may be imposed on
him. The assessment of an administrative fine must be preceded by a warning and the setting of an extension
to the time limit. In the case of repeated failure to observe the time limit, the administrative fine may be
assessed again.
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Section 78
Judicial direction of expert’s activity

The judge shall guide the expert’s participation insofar as he deems this necessary.
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Section 79
Administration of oath to expert

(1) An expert may be placed under oath at the discretion of the court.

(2) The oath shall be taken after the opinion has been rendered; it shall contain the assurance that the expert
has rendered his opinion impartially and to the best of his knowledge and belief.

(3) If the expert has been sworn generally to render opinions of the kind concerned, a reference to his oath
shall be sufficient.

table of contents

Section 80
Preparation of opinion through further clarification

(1) The expert may, at his request, be given further details in order to be able to prepare his opinion by means
of examining witnesses or the accused.

(2) He may, for the same purpose, be permitted to inspect the file, to be present at the examination of
witnesses or of the accused, and to address questions to them directly.

table of contents

Section 80a
Preparation of opinion during preliminary investigation

An expert shall already be given the opportunity during the preliminary investigation to prepare the opinion to
be rendered at the main hearing if it is expected that an order will be made for the accused’s placement in a
psychiatric hospital, in an addiction treatment facility or in preventive detention.

table of contents

Section 81
Placement of accused during preparation of opinion

(1) When preparing an opinion on the accused’s mental condition the court may, after hearing an expert and
defence counsel, order that the accused be taken to a public psychiatric hospital and placed under observation
there.

(2) The court shall make the order pursuant to subsection (1) only if the accused is strongly suspected of
having committed the offence. The court may not make this order if it is disproportionate to the importance of
the matter or to the penalty or measure of reform and prevention to be expected.

(3) In the preparatory proceedings, it shall be for the court which would be competent to open the main
proceedings to decide.

(4) An immediate complaint against the order shall be admissible. It shall have suspensive effect.

(5) The period of placement in a psychiatric hospital pursuant to subsection (1) may not exceed a total of six
weeks.

table of contents

Section 81a
Physical examination of accused; permissible physical interventions
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(1) A physical examination of the accused may be ordered for the purposes of establishing facts which are of
relevance for the proceedings. For this purpose, the taking of blood samples and other bodily intrusions which
are effected by a physician in accordance with the rules of medical science for the purpose of examination shall
be admissible without the consent of the accused, provided no detriment to his health is to be expected.

(2) The authority to give such order shall be vested in the judge and, if a delay would endanger the success of
the examination, also in the public prosecution office and its investigators (section 152 of the Courts
Constitution Act). In derogation from sentence 1, the taking of blood samples shall not require a judicial order if
certain facts give rise to the suspicion that one of the offences under section 315a (1) no. 1 and (2) and (3),
section 315c (1) no. 1 (a) and (2) and (3) or section 316 of the Criminal Code has been committed.

(3) Blood samples or other cell tissue taken from the accused may be used only for the purposes of the criminal
proceedings for which they were taken or in other criminal proceedings pending; they shall be destroyed
without delay as soon as they are no longer required for such purposes.
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Section 81b
Photographs and fingerprints of accused

Photographs and fingerprints of the accused may be taken, even against his will, and measurements may be
made of him and other similar measures taken with regard to him insofar as is required for the purposes of
conducting the criminal proceedings or of the police records department.

table of contents

Section 81c
Examination of other persons

(1) Persons other than the accused who might be called as witnesses may be examined without their consent
only insofar as establishing the truth involves ascertaining whether their body shows a particular trace or
consequence of an offence.

(2) Examinations to ascertain descent and the taking of blood samples from persons other than the accused
shall be admissible without such persons’ consent provided no detriment to their health is to be expected and
the measure is indispensable for establishing the truth. The examinations and the taking of blood samples may
only ever be carried out by a physician.

(3) Examinations or the taking of blood samples may be refused for the same reasons as testimony may be
refused. If minors, due to the lack intellectual maturity, or if minors or persons placed in care, due to mental
illness or disability, do not have sufficient understanding of the importance of their right of refusal, their statutory
representative shall decide; section 52 (2) sentence 2 and (3) shall apply accordingly. If the statutory
representative is precluded from taking a decision (section 52 (2) sentence 2) or is prevented from taking a
decision in time for other reasons and the immediate examination or taking of blood samples appears
necessary to secure evidence, such measures shall be admissible only upon special order by the court and, if
the court cannot be reached in time, by the public prosecution office. The decision ordering the measures shall
not be contestable. The evidence furnished pursuant to sentence 3 may be used in further proceedings only
with the consent of the statutory representative authorised to give such consent.

(4) Measures under subsections (1) and (2) shall be inadmissible if, on evaluation of the circumstances as a
whole, the person concerned cannot reasonably be expected to undergo such measures.

(5) The authority to give such order shall be vested in the court and, if a delay would endanger the success of
the examination, also in the public prosecution office and its investigators (section 152 of the Courts
Constitution Act); subsection (3) sentence 3 shall remain unaffected. Section 81a (3) shall apply accordingly.

(6) The provisions of section 70 shall apply accordingly to cases where the person concerned refuses to
undergo an examination. Direct force may be used only upon special order of the judge. The order shall
presuppose either that the person concerned insists upon the refusal despite the imposition of an administrative
fine or that there are exigent circumstances.
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Section 81d
Physical examination by persons of same sex

(1) If the physical examination might violate the sense of shame of the person to be examined, it shall be
carried out by a person of the same sex or by a female or male physician. Where there is a legitimate interest,
a request that a physician of a particular sex be appointed to perform the examination shall be granted. Upon
the request of the person concerned, a trusted person is to be admitted. The person concerned is to be
instructed as to the provisions of sentences 2 and 3.
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(2) This provision shall also be applicable where the person concerned consents to the examination.
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Section 81e
Molecular and genetic analysis

(1) Material obtained by means of measures under section 81a (1) or section 81c may be subjected to
molecular and genetic analysis in order to establish the person’s DNA profile, descent and sex, and these data
may be matched with reference material insofar as this is necessary to establish the facts. Other
determinations may not be made; examinations designed to make such determinations shall be inadmissible.

(2) Examinations which are admissible pursuant to subsection (1) may also be carried out on material which
has been found, secured or seized. Subsection (1) sentence 2 and section 81a (3) half-sentence 1 shall apply
accordingly. Section 81f (1) shall apply accordingly if the identity of the person from whom this material was
taken is known.

table of contents

Section 81f
Procedure for molecular and genetic analysis

(1) Without the written consent of the person concerned, examinations pursuant to section 81e (1) may be
ordered only by the court and, in exigent circumstances, by the public prosecution office and its investigators
(section 152 of the Courts Constitution Act). A person who consents is to be instructed as to the purpose for
which the data to be obtained will be used.

(2) The written order shall only appoint experts who are publicly appointed, who are obliged under the
Obligations Act (Verpflichtungsgesetz) or who are publicly appointed and who are not members of the authority
conducting the investigations or who belong to an organisational unit of such authority which, both in terms of
its organisation and its area of work, is separate from the official agency conducting the investigations to carry
out the examinations pursuant to section 81e. The experts shall take technical and organisational steps to
ensure that no inadmissible molecular and genetic analyses can be carried out and that no unauthorised third
parties have access to information concerning the analyses. The material to be analysed shall be given to the
expert with no indication of the name, address, or date or month of birth of the individual concerned. If the
expert is not a public agency, section 38 of the Federal Data Protection Act (Bundesdatenschutzgesetz) shall
apply, subject to the proviso that the supervisory authority shall also monitor compliance with data protection
rules even if it has no sufficient indication that such rules are being violated and the expert is not automatically
processing personal data in data files.
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Section 81g
DNA profiling

(1) If the accused person is suspected of having committed an offence of substantial significance or a crime
against sexual self-determination, then for the purposes of establishing identity in future criminal proceedings
cell tissue may be collected from him and subjected to molecular and genetic analysis for the purposes of
establishing the accused person’s DNA profile or sex if the nature of the offence or the way it was committed,
the personality of the accused or other information provide grounds for assuming that criminal proceedings will
be conducted against him in the future in respect of a criminal offence of substantial significance. If the person
concerned habitually commits other offences, this may be deemed to be equivalent to an offence of substantial
significance by reference to the level of the injustice done.

(2) The cell tissue collected may be used only for the molecular and genetic analysis referred to in subsection
(1); it shall be destroyed without delay once it is no longer required for that purpose. Information other than that
required in order to establish the accused person’s DNA profile or sex may not be ascertained during the
examination; tests to establish such information shall be inadmissible.

(3) Without the written consent of the accused, the collection of cell tissue may be ordered only by the court
and, in exigent circumstances, by the public prosecution office and its investigators (section 152 of the Courts
Constitution Act). Without the written consent of the accused, the molecular and genetic analysis of cell tissue
may be ordered only by the court. Persons who are to give their consent are to be instructed as to the purpose
for which the data to be obtained will be used. Section 81f (2) shall apply accordingly. In its written reasons the
court shall specify, in relation to the particular case concerned,

1.  the determining facts relevant to ascertaining the severity of the offence,

2.  the information giving rise to the assumption that the accused will be the subject of criminal proceedings in
the future as well as
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3.  an evaluation of the relevant circumstances in each case.

(4) Subsections (1) to (3) shall apply accordingly if the person concerned has been convicted of the offence
with binding effect or was not convicted merely on the grounds that

1.  lack of criminal responsibility has been proved or cannot be ruled out,

2.  he is unfit to stand trial on the grounds of insanity or

3.  lack of criminal responsibility has been proved or cannot be ruled out (section 3 of the Youth Courts Act
(Jugendgerichtsgesetz)),

and the corresponding entry in the Federal Central Criminal Register or the Youth Register has not yet been
deleted.

(5) The data collected may be stored at the Federal Criminal Police Office and used in accordance with the
Federal Criminal Police Office Act (Bundeskriminalamtgesetz). The same shall apply

1.  subject to the conditions of subsection (1) to the data obtained pursuant to section 81e (1) in respect of an
accused person as well as

2.  to the data obtained pursuant to section 81e (2).

The data may be transmitted only for the purposes of criminal proceedings, to avert a danger and to provide
international mutual assistance in respect thereof. In the case under sentence 2 no. 1 the accused is to be
informed without delay that the data have been stored and is to be instructed that he may apply for a court
decision.
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Section 81h
Serial DNA screening

(1) If certain facts give rise to the suspicion that a serious criminal offence against life, physical integrity,
personal liberty or sexual self-determination has been committed, then, with their written consent, persons who
manifest certain significant features which may be assumed to apply to the offender

1.  may have cell tissue collected from them,

2.  such cell tissue shall be subjected to a molecular and genetic analysis to establish a person’s sex and the
DNA profile and

3.  the DNA profiles established automatically matched against the DNA profiles of trace material,

insofar as this is necessary in order to ascertain whether the trace material originated from such persons or
from their relatives in the direct line or in the collateral line up to the third degree and the measure is not
disproportionate to the severity of the offence, in particular in view of the number of persons affected by the
measure.

(2) Any measure under subsection (1) shall require a court order. This order shall be made in writing. The order
shall designate the persons concerned by reference to certain significant features and shall give reasons. A
prior hearing of the persons concerned shall not be required. The decision ordering the measure shall not be
contestable.

(3) Section 81f (2) shall apply accordingly to implementation of the measure. The cell tissue collected shall be
destroyed without delay as soon as it is no longer needed for the purposes of the analysis referred to in
subsection (1). Insofar as the data relating to the DNA profiles established by the measure are no longer
needed to investigate the facts, they shall be deleted without delay. The fact of the destruction and deletion
shall be documented.

(4) The persons concerned are to be instructed in writing that the measure may only be implemented with their
consent. Before giving their consent, they shall also be notified in writing that

1.  the cell tissue collected is to be used exclusively to establish a person’s DNA profile, descent and sex and
that it will be destroyed without delay as soon as it is no longer required for this purpose,

2.  the test result will be automatically matched against the DNA profiles of trace material to establish whether
the trace materials originate from them or from their relatives in the direct line or collaterally up to the third
degree,

3.  the result of the matching can be used to the detriment of the person concerned or a person related to him
in the direct line or collaterally up to the third degree and
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4.  that the DNA profiles established shall not be stored by the Federal Criminal Police Office for the purposes
of establishing identity in future criminal proceedings.
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Section 82
Form of opinion in preliminary investigation

In the preliminary investigation the judge shall decide whether the experts are to render their opinion in writing
or orally.
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Section 83
Order for rendering of new opinion

(1) The judge may order that a new opinion be rendered by the same or by other experts if he considers the
opinion insufficient.

(2) The judge may order that an opinion be rendered by another expert if the first expert was successfully
challenged after rendering his opinion.

(3) In important cases, the opinion of a specialist authority may be obtained.
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Section 84
Compensation of experts

Experts shall be compensated pursuant to the Judicial Remuneration and Compensation Act.

table of contents

Section 85
Expert witnesses

The provisions concerning evidence by witnesses shall apply where experienced persons have to be examined
to prove past facts or conditions the observation of which required special professional knowledge.
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Section 86
Judicial inspection

If a judicial inspection takes place, the facts as found shall be stated in the record and such record shall include
information regarding any missing traces or signs whose presence could have been expected given the special
nature of the case.
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Section 87
Post-mortem, autopsy, exhumation

(1) A post-mortem examination shall be carried out by a member of the public prosecution office, upon
application by the public prosecution office also by the judge, with a physician being called in as an expert. The
physician shall not be called in if this is evidently unnecessary for the clarification of the facts.

(2) An autopsy shall be performed by two physicians. One of them must be a court physician or the head of a
public forensic or pathology institute or a physician of the institute entrusted with this task and having specialist
knowledge of forensic medicine. The autopsy is not to be performed by the physician who treated the deceased
person during the illness which directly preceded his death. However, that physician may be asked to attend
the autopsy to give information relating to the deceased’s medical history. The public prosecution office may
attend the autopsy. Upon application by the public prosecution office, the autopsy shall be carried out in the
judge’s presence.

(3) For the purpose of examination or autopsy, it shall be admissible to exhume a corpse which has been
interred.

(4) The autopsy and exhumation of an interred corpse shall be ordered by the judge; the public prosecution
office shall be authorised to order such action if a delay would endanger the success of the investigation.
Where exhumation is ordered, notification of a relative of the deceased person shall be ordered at the same
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time if the relative can be located without particular difficulty and such notification does not jeopardise the
purpose of the investigation.
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Section 88
Identification of deceased before autopsy

(1) The identity of the deceased person shall be established before autopsy. In particular, persons who knew
the deceased person may be questioned to this end and forensic identification measures taken. Cell tissue may
be removed and subjected to a molecular and genetic analysis for the purpose of establishing identity and sex;
section 81f (2) shall apply accordingly to the molecular and genetic analysis.

(2) If there is an accused, the corpse shall be shown to him for the purpose of identification.
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Section 89
Extent of autopsy

Insofar as the condition of the corpse permits it, the autopsy shall always include the opening of the head, the
chest cavity and the abdomen.
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Section 90
Autopsy of newborn

If an autopsy is performed on a newborn child, the examination shall in particular be directed at answering the
question of whether it was alive after or during birth and whether it was mature or at least capable of continuing
its life outside the womb.
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Section 91
Examination of corpse upon suspicion of poisoning

(1) If poisoning is suspected, the suspicious substances found in the corpse or elsewhere shall be examined by
a chemist or by a specialist authority appointed for such examination.

(2) An order may be made for this examination to be performed with the assistance or under the direction of a
physician.
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Section 92
Opinions upon suspicion of counterfeiting of money or official stamps

(1) If counterfeiting of money or official stamps is suspected, the money or official stamps shall, if necessary, be
submitted to the authority which issues genuine money or genuine official stamps of that kind. The opinion of
this authority shall be obtained as to the falsity or falsification as well as concerning the probable method of
counterfeiting.

(2) If money or official stamps of a foreign currency are involved, the opinion of a German authority may be
sought in lieu of an opinion by the respective foreign authority.
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Section 93
Handwriting analysis

Experts may be called in to conduct a handwriting comparison to ascertain the authenticity or falsity of written
papers as well as to ascertain their author.

table of contents

Chapter 8
Investigation measures
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Section 94
Securing and seizure of objects for evidentiary purposes
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(1) Objects which may be of importance, as evidence, for the investigation shall be taken into custody or
otherwise secured.

(2) Such objects shall be seized if they are in the custody of a person and are not surrendered voluntarily.

(3) Subsections (1) and (2) shall also apply to driving licences which are to be confiscated.

(4) The surrender of movable property shall be governed by sections 111n and 111o.
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Section 95
Obligation to surrender

(1) A person who has an object of the above-mentioned kind in his custody shall be obliged to produce it and to
surrender it upon request.

(2) In the case of non-compliance, the administrative measures and means of compulsion set out in section 70
may be used against such person. This shall not apply to persons who are entitled to refuse to testify.

table of contents

Section 96
Papers in official custody

The submission or surrender of files or other papers which are in the official custody of authorities or public
officials may not be requested if their highest service authority declares that publication of the content of such
files or papers would be detrimental to the welfare of the Federation or of one of the Länder. Sentence 1 shall
apply accordingly to files and other papers held in the custody of a Member of the Bundestag or of a Land
parliament or of an employee of a federal or Land parliamentary group if the authority responsible for granting
authorisation to give testimony has made the relevant declaration.
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Section 97
Prohibition of seizure

(1) The following objects shall not be subject to seizure:

1.  written correspondence between the accused and the persons who, under section 52 or section 53 (1)
sentence 1 nos. 1 to 3b may refuse to testify;

2.  notes made by the persons referred to in section 53 (1) sentence 1 nos. 1 to 3b concerning confidential
information confided to them by the accused or concerning other circumstances covered by the right of refusal
to testify;

3.  other objects, including the findings of medical examinations, which are covered by the right of the persons
referred to in section 53 (1) sentence 1 nos. 1 to 3b to refuse to testify.

(2) These restrictions shall only apply if these objects are in the custody of a person entitled to refuse to testify,
unless the object concerned is an electronic health card as defined in section 291a of the Fifth Book of the
Social Code (Sozialgesetzbuch V). The restrictions on seizure shall not apply if certain facts give rise to the
suspicion that the person entitled to refuse to testify participated in the offence or in handling stolen data, aiding
after the fact, obstructing prosecution or punishment, or handling stolen goods, or if the objects concerned were
derived from an offence or have been used or are intended for use in committing an offence or if they emanate
from an offence.

(3) Subsections (1) and (2) shall apply accordingly insofar as those persons who are involved, pursuant to
section 53a (1) sentence 1 in the professional activity of the persons referred to in section 53 (1) sentence 1
nos. 1 to 3b have the right to refuse to testify.

(4) The seizure of objects shall be inadmissible insofar as they are covered by the right of the persons referred
to in section 53 (1) sentence 1 no. 4 to refuse to testify. This protection from seizure shall also extend to objects
which have been entrusted by the persons referred to in section 53 (1) sentence 1 no. 4 to the persons involved
in their professional activity pursuant to section 53a (1) sentence 1. Sentence 1 shall apply accordingly insofar
as the persons who are involved, pursuant to section 53a (1) sentence 1 in the professional activity of those
persons referred to in section 53 (1) sentence 1 no. 4 are entitled to refuse to testify.

(5) The seizure of papers, audio and video media, data carriers, images or other depictions in the custody of
persons referred to in section 53 (1) sentence 1 no. 5 or of the editorial office, the publishing house, the printing
works or the broadcasting company shall be inadmissible insofar as they are covered by the right of such
persons to refuse to testify. Subsection (2) sentence 3 and section 160a (4) sentence 2 shall apply accordingly,
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the provision on participation in subsection (2) sentence 3, however, only where the particular facts give rise to
a strong suspicion of participation; in these cases, too, seizure shall only be admissible, however, where it is
not disproportionate to the importance of the case having regard to the basic rights arising out of Article 5 (1)
sentence 2 of the Basic Law (Grundgesetz) and the investigation of the factual circumstances or the
establishment of the whereabouts of the offender would otherwise offer no prospect of success or would be
much more difficult.
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Section 98
Procedure for seizure

(1) Seizure may be ordered only by the court and, in exigent circumstances, by the public prosecution office
and its investigators (section 152 of the Courts Constitution Act). Seizure pursuant to section 97 (5) sentence 2
on the premises of an editorial office, publishing house, printing works or broadcasting company may be
ordered only by the court.

(2) An official who has seized an object without a court order is, as a rule, to apply for court confirmation within
three days if neither the person concerned nor an adult relative was present at the time of seizure or if the
person concerned and, if he was absent, an adult relative of that person expressly objected to the seizure. The
person concerned may at any time apply for a court decision. The competence of the court shall be determined
by section 162. The person concerned may also submit the application to the local court in whose district the
seizure took place, which shall then forward the application to the competent court. The person concerned shall
be instructed as to his rights.

(3) If, after public charges have been preferred, the public prosecution office or one of its investigators has
effected seizure, the court shall be notified of the seizure within three days; the objects seized shall be put at its
disposal.

(4) If it is necessary to effect seizure in an official building or an installation or facility of the Federal Armed
Forces which is not open to the general public, the superior authority of the Federal Armed Forces shall be
requested to carry out such seizure. The requesting agency shall be entitled to participate. No such request
shall be necessary if the seizure is to be made in places which are inhabited exclusively by persons other than
members of the Federal Armed Forces.
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Section 98a
Dragnet investigation

(1) Notwithstanding sections 94, 110 and 161, if there are sufficient factual indications to show that an offence
of substantial significance has been committed

1.  relating to the illegal trade in narcotics or weapons or the counterfeiting of money or official stamps,

2.  relating to national security (sections 74a and 120 of the Courts Constitution Act),

3.  relating to offences constituting a public danger,

4.  relating to the endangering of life or limb, sexual self-determination or personal liberty,

5.  on a commercial or habitual basis or

6.  by a member of a gang or in some other organised way,

personal data relating to individuals who manifest certain significant features which may be presumed to apply
to the offender may be automatically matched against other data in order to exclude individuals who are not
under suspicion or to identify individuals who manifest other significant features relevant to the investigations.
This measure may be ordered only if other means of establishing the facts or determining the offender’s
whereabouts would offer much less prospect of success or would be much more difficult.

(2) For the purposes of subsection (1), the storing agency shall extract from the database the data required for
matching purposes and shall transmit them to the prosecuting authorities.

(3) Insofar as isolating the data for transmission from other data requires disproportionate effort, the other data
shall, upon order, also be transmitted. Their use shall not be admissible.

(4) Upon request by the public prosecution office, the storing agency shall assist the agency effecting the data
match.

(5) Section 95 (2) shall apply accordingly.

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p0494
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p0499


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 30/176

table of contents

Section 98b
Procedure for dragnet investigation

(1) Matching and transmission of data may be ordered only by the court and, in exigent circumstances, also by
the public prosecution office. Where the public prosecution office has made the order, it shall request court
confirmation without delay. The order shall become ineffective if it is not confirmed by the court within three
working days. The order shall be made in writing. It shall name the person obliged to transmit the data and shall
be limited to the data and matching features required for the particular case. The transmission of data may not
be ordered where special rules on use, being provisions under federal law or under the corresponding Land
law, present an obstacle to their use. Sections 96, 97 and section 98 (1) sentence 2 shall apply accordingly.

(2) Administrative measures and means of compulsion (section 95 (2)) may be ordered only by the court and, in
exigent circumstances, also by the public prosecution office; the imposition of detention shall be reserved to the
court.

(3) Where data were transmitted on data media, these shall be returned without delay once the data matching
has been completed. Personal data transferred to other data media shall be deleted without delay once they
are no longer required for the criminal proceedings.

(4) Upon completion of a measure under section 98a, the agency responsible for monitoring compliance with
data protection rules by public bodies shall be notified.
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Section 98c
Automated data matching with available data

In order to investigate an offence or to determine the whereabouts of a person sought in connection with
criminal proceedings, personal data from criminal proceedings may be automatically matched with other data
stored for the purposes of criminal prosecution or enforcement of sentence, or in order to avert a danger.
Special rules on use presenting an obstacle thereto, being provisions under federal law or under the
corresponding Land law, shall remain unaffected.

table of contents

Section 99
Seizure of postal items

Seizure of postal items and telegrams addressed to the accused which are held in the custody of persons or
enterprises providing or collaborating in the provision of postal or telecommunications services on a commercial
basis shall be admissible. Seizure of postal items and telegrams shall also be admissible where known facts
support the conclusion that they derived from the accused or are intended for him and that their content is of
relevance to the investigation.

table of contents

Section 100
Procedure for seizure of postal items

(1) Only the court and, in exigent circumstances, the public prosecution office shall be authorised to implement
seizure (section 99).

(2) Seizure ordered by the public prosecution office, even if it has not yet resulted in a delivery, shall become
ineffective if it is not confirmed by the court within three working days.

(3) The court shall have the authority to open the delivered postal items. The court may transfer this authority to
the public prosecution office insofar as this is necessary so as not to endanger the success of the investigation
by delay. The transfer shall not be contestable; it may be revoked at any time. As long as no order has been
made pursuant to sentence 2 the public prosecution office shall immediately forward the delivered postal items
to the court, leaving any unopened postal items sealed.

(4) It shall be for the court competent pursuant to section 98 to decide on a seizure ordered by the public
prosecution office. The court which ordered or confirmed the seizure shall decide whether to open an item
which has been delivered.

(5) Postal items in respect of which no order for opening has been made are to be forwarded to the intended
recipient without delay. The same shall apply insofar as there is no necessity to retain the postal items once
opened.
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(6) Such part of a retained postal item as it does not appear expedient to withhold for the purposes of the
investigation is to be transmitted to the intended recipient in the form of a copy.
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Section 100a
Telecommunications surveillance

(1) Telecommunications may be intercepted and recorded even without the knowledge of the persons
concerned if

1.  certain facts give rise to the suspicion that a person has, either as an offender or participant, committed a
serious crime of the kind referred to in subsection (2) or, in cases where there is criminal liability for attempt,
has attempted to commit such an offence or has prepared such a crime by committing an offence,

2.  the offence is one of particular severity in the individual case as well and

3.  other means of establishing the facts or determining the accused’s whereabouts would be much more
difficult or would offer no prospect of success.

Telecommunications may also be intercepted and recorded in such a manner that technical means are used to
interfere with the information technology systems used by the person concerned if this is necessary to enable
interception and recording in unencrypted form in particular. The content and the circumstances of the
communication stored in the person concerned’s information technology systems may be intercepted and
recorded if they could also have been intercepted and recorded in encrypted form during ongoing transmission
processes in the public telecommunications network.

(2) Serious crimes for the purposes of subsection (1) no. 1 shall be

1.  under the Criminal Code:

a)  offences against peace, high treason, endangering the democratic state under the rule of law, treason and
endangering external security under sections 80a to 82, 84 to 86, 87 to 89a, section 89c (1) to (4) and sections
94 to 100a,

b)  taking of bribes by and giving of bribes to elected officials under section 108e,

c)  offences against national defence under sections 109d to 109h,

d)  offences against public order under sections 129 to 130,

e)  counterfeiting of money and official stamps under sections 146 and 151, in each case also in conjunction
with section 152, as well as section 152a (3) and section 152b (1) to (4),

f)  offences against sexual self-determination in cases under sections 176a and 176b and, under the conditions
of section 177 (6) sentence 2 no. 2, in cases under section 177,

g)  dissemination, procurement and possession of child and youth pornography under section 184b (1) and (2)
and section 184c (2),

h)  murder under specific aggravating circumstances (Mord) and murder (Totschlag) under sections 211 and
212,

i)    offences against personal liberty under section 232, section 232a (1) to (5), section 232b, section 233 (2),
sections 233a, 234, 234a, 239a and 239b,

j)    gang theft under section 244 (1) no. 2 and aggravated gang theft under section 244a,

k)  robbery or extortion under sections 249 to 255,

l)    commercial handling of stolen goods, handling as a member of a gang and commercial handling as a
member of a gang under sections 260 and 260a,

m)  money laundering or concealing unlawfully acquired assets under section 261 (1), (2) and (4); if criminal
liability is based on the fact that impunity pursuant to section 261 (9) sentence 2 is ruled out under section 261
(9) sentence 3, then only where the object is derived from one of the serious crimes referred to in nos. 1 to 11,

n)  fraud and computer fraud under the conditions of section 263 (3) sentence 2 and in the case under section
263 (5), in each case also in conjunction with section 263a (2),

o)  subsidy fraud under the conditions of section 264 (2) sentence 2 and in the case under section 264 (3) in
conjunction with section 263 (5),
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p)  sports betting fraud and manipulation of professional sports competitions under the conditions of section
265e sentence 2,

q)  withholding and misappropriation of wages or salaries under the conditions of section 266a (4) sentence 2
no. 4,

r)  offences involving forgery of documents under the conditions of section 267 (3) sentence 2 and in the case
under section 267 (4), in each case also in conjunction with section 268 (5) or section 269 (3), as well as under
section 275 (2) and section 276 (2),

s)  bankruptcy under the conditions of section 283a sentence 2,

t)  offences against competition under section 298 and, under the conditions of section 300 sentence 2, under
section 299,

u)  offences constituting a public danger in the cases under sections 306 to 306c, section 307 (1) to (3), section
308 (1) to (3), section 309 (1) to (4), section 310 (1), sections 313 and 314, section 315 (3), section 315b (3), as
well as sections 361a and 361c,

v)  taking and giving of a bribe under sections 332 and 334;

2.  under the Fiscal Code (Abgabenordnung):

a)  tax evasion under the conditions of section 370 (3) sentence 2 no. 5,

b)  commercial, violent and gang smuggling under section 373,

c)  handling goods obtained by tax evasion as defined in section 374 (2);

3.  under the Anti-Doping Act (Anti-Doping-Gesetz):

offences under section 4 (4) no. 2 (b);

4.  under the Asylum Act (Asylgesetz):

a)  inducement to submit fraudulent applications for asylum under section 84 (3),

b)  commercial and organised incitement to submit fraudulent applications for asylum under section 84a;

5.  under the Residence Act:

a)  smuggling of foreigners into the federal territory under section 96 (2),

b)  smuggling of foreigners into the federal territory resulting in death and smuggling for gain and as an
organised gang under section 97;

6.  under the Foreign Trade and Payments Act (Außenwirtschaftsgesetz):

intentional offences under sections 17 and 18;

7.  under the Narcotics Act (Betäubungsmittelgesetz):

a)  offences under one of the provisions referred to in section 29 (3) sentence 2 no. 1, subject to the conditions
set out therein,

b)  offences under section 29a, section 30 (1) nos. 1, 2 and 4, and sections 30a and 30b;

8.  under the Precursors Control Act (Grundstoffüberwachungsgesetz):

offences under section 19 (1), subject to the conditions of section 19 (3) sentence 2;

9.  under the War Weapons Control Act (Gesetz über die Kontrolle von Kriegswaffen):

a)  offences under section 19 (1) to (3), section 20 (1) and (2), and section 20a (1) to (3), each also in
conjunction with section 21,

b)  offences under section 22a (1) to (3);

9a.  under the New Psychoactive Substances Act (Neue-psychoaktive-Stoffe-Gesetz):

  offences under section 4 (3) no. 1 (a);

10.  under the Code of Crimes against International Law (Völkerstrafgesetzbuch):
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a)  genocide under section 6,

b)  crimes against humanity under section 7,

c)  war crimes under sections 8 to 12,

d)  crimes of aggression under section 13;

11.  under the Weapons Act (Waffengesetz):

a)  offences under section 51 (1) to (3),

b)  offences under section 52 (1) no. 1 and no. 2 (c) and (d), and section 52 (5) and (6).

(3) Such order may be made only against the accused or against persons in respect of whom it may be
assumed, on the basis of certain facts, that they are receiving or transmitting messages intended for or
originating from the accused, or that the accused is using their telephone connection or information technology
system.

(4) On the basis of the order for the interception or recording of telecommunications, all those providing or
collaborating in the provision of telecommunications services on a commercial basis shall enable the court, the
public prosecution office and its investigators (section 152 of the Courts Constitution Act) to take these
measures and shall provide the necessary information without delay. Whether and to what extent precautionary
measures are to be taken in this respect shall follow from the Telecommunications Act
(Telekommunikationsgesetz) and from the Telecommunications Interception Ordinance (Telekommunikations-
Überwachungsverordnung) issued thereunder. Section 95 (2) shall apply accordingly.

(5) In the case of measures under subsection (1) sentences 2 and 3, it must be ensured that technical means
are in place so that

1.  only the following can be intercepted and recorded:

a)  ongoing telecommunications (subsection (1) sentence 2) or

b)  the content and circumstances of the communication which could also have been intercepted and recorded
from the date on which the order was made pursuant to section 100e (1) during ongoing transmission
processes in the public telecommunications network (subsection (1) sentence 3);

2.  only those changes are made to the information technology system which are essential in order to capture
the data; and

3.  the changes made are automatically reversed once the measure is concluded, insofar as this is technically
possible.

The means used shall provide protection against unauthorised access using methods reflecting the state of the
art. Copied data shall be protected against modification, unauthorised deletion and authorised inspection using
methods reflecting the state of the art.

(6) A record is to be made of the following each time technical means are used:

1.  the designation of the technical means and the time of their use,

2.  information required to identify the information technology system and changes made which are not only
transient,

3.  information enabling the identification of the data captured and

4.  the unit implementing the measure.
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Section 100b
Covert remote search of information technology systems

(1) Technical means may be used even without the knowledge of the person concerned to gain covert access
to an information technology system used by the person concerned and to extract data from that system
(‘covert remote search of information technology systems’) if

1.  certain facts give rise to the suspicion that a person has, either as an offender or participant, committed an
especially serious crime as referred to in subsection (2) or, in cases where there is criminal liability for attempt,
has attempted to commit such an offence,

2.  the offence is one of particular severity in the individual case as well and
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3.  other means of establishing the facts or determining the accused’s whereabouts would be significantly more
difficult or offer no prospect of success.

(2) Particularly serious crimes within the meaning of subsection (1) no. 1 shall be

1.  under the Criminal Code:

a)  offences of high treason, endangering the democratic state under the rule of law, treason and endangering
external security under sections 81, 82, 89a, section 89c (1) to (4), under section 94, section 95 (3) and section
96 (1), in each case also in conjunction with section 97b, as well as under section 97a, section 98 (1) sentence
2, section 99 (2), section 100 and section 100a (4),

b)  forming criminal organisations under section 129 (1) in conjunction with subsection (5) sentence 3 and
forming terrorist organisations under section 129a (1), (2) and (4) and (5) sentence 1 alternative 1, in each case
also in conjunction with section 129b (1),

c)  counterfeiting of money and official stamps under sections 146 and 151, in each case also in conjunction
with section 152, as well as under section 152a (3) and section 152b (1) to (4),

d)  crimes against sexual self-determination in the cases under section 176a (2) no. 2 or (3) and, under the
conditions of section 177 (6) sentence 2 no. 2, in the cases under section 177,

e)  dissemination, procurement and possession of child pornography in the cases under section 184b (2),

f)  murder under specific aggravating circumstances and murder under sections 211 and 212,

g)  offences against personal liberty under section 234, section 234a (1) and (2), sections 239a and 239b and
human trafficking under section 232 (3), forced prostitution and forced labour under section 232a (3) and (4) or
(5) half-sentence 2, section 232b (3) or (4) in conjunction with section 232a (4) or (5) half-sentence 2 and
exploitation involving deprivation of liberty under section 233a (3) or (4) half-sentence 2,

h)  gang theft under section 244 (1) no. 2 and aggravated gang theft under section 244a,

i)    aggravated robbery and robbery resulting in death under section 250 (1) or (2) and section 251,

j)    extortion with use of force and threats under section 255 and an especially serious case of extortion under
section 253 under the conditions of section 253 (4) sentence 2,

k)  commercial handling of stolen goods, handling as a member of a gang and commercial handling as a
member of a gang under sections 260 and 260a,

l)    an especially serious case of money laundering or concealing unlawfully acquired assets under section 261
under the conditions of section 261 (4) sentence 2; if criminal liability is based on the fact that impunity pursuant
to section 261 (9) sentence 2 is ruled out under section 261 (9) sentence 3, then only where the object is
derived from one of the especially serious crimes referred to in nos. 1 to 7,

(m)  an especially serious case of taking and giving of a bribe under section 335 (1) under the conditions of
section 335 (2) nos. 1 to 3;

2.  under the Asylum Act:

a)  inducement to submit fraudulent applications for asylum under section 84 (3),

b)  commercial and organised incitement to submit fraudulent applications for asylum under section 84a (1);

3.  under the Residence Act:

a)  smuggling of foreigners into the federal territory under section 96 (2),

b)  smuggling of foreigners into the federal territory resulting in death and smuggling for gain and as an
organised gang under section 97;

4.  under the Narcotics Act:

a)  an especially serious case of an offence under section 29 (1) sentence 1 no. 1, 5, 6, 10, 11 or 13 and (3),
subject to the conditions of section 29 (3) sentence 2 no. 1,

b)  an offence under section 29a, section 30 (1) nos. 1, 2 and 4 or section 30a;

5.  under the War Weapons Control Act:

a)  an offence under section 19 (2) or section 20 (1), in each case also in conjunction with section 21;
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b)  an especially serious case of an offence under section 22a (1) in conjunction with (2);

6.  under the Code of Crimes against International Law:

a)  genocide under section 6,

b)  crimes against humanity under section 7,

c)  war crimes under sections 8 to 12,

d)  crimes of aggression under section 13;

7.  under the Weapons Act:

a)  an especially serious case of an offence under section 51 (1) in conjunction with (2),

b)  an especially serious case of an offence under section 52 (1) no. 1 in conjunction with (5).

(3) The measure may be directed only against the accused. Interference with the information technology
systems of other persons shall be permissible only where it is to be assumed, on the basis of certain facts, that

1.  the accused designated in the order made pursuant to section 100e (3) uses the other person’s information
technology systems and

2.  the interference with the accused’s information technology systems alone will not lead to the establishment
of the facts or to the determination of the whereabouts of a co-accused.

The measure may be taken even if it unavoidably affects other persons.

(4) Section 100a (5) and (6) shall apply accordingly, with the exception of (5) sentence 1 no. 1.
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Section 100c
Acoustic surveillance of private premises

(1) Private speech on private premises may be intercepted and recorded using technical means even without
the knowledge of the person concerned if

1.  certain facts give rise to the suspicion that a person has, either as an offender or participant, committed an
especially serious crime as referred to in section 100b (2) or, in cases where there is criminal liability for
attempt, has attempted to commit such an offence,

2.  the offence is one of particular severity in the individual case as well,

3.  on the basis of factual indications it may be assumed that the surveillance will result in the recording of
statements by the accused which would be of significance in establishing the facts or determining the
whereabouts of a co-accused; and

4.  other means of establishing the facts or determining a co-accused’s whereabouts would be
disproportionately more difficult or would offer no prospect of success.

(2) The measure may be directed only against the accused and may be implemented only on the private
premises of the accused. The measure shall be admissible on the private premises of other persons only if it
can be assumed, on the basis of certain facts, that

1.  the accused named in the order made pursuant to section 100e (3) is present on those premises and

2.  applying the measure on the accused’s premises alone will not lead to the establishment of the facts or to
the determination of a co-accused person’s whereabouts.

The measure may be taken even if it unavoidably affects other persons.
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Section 100d
Core area of private conduct of life; persons authorised to refuse to give evidence

(1) If there are factual indications to assume that a measure under sections 100a to 100c will only lead to
findings in the core area of the private conduct of life, the measure shall be inadmissible.

(2) Findings in the core area of the private conduct of life which are made on the basis of a measure under
sections 100a to 100c may not be used. Recordings of such findings must be deleted without delay. The fact
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that such findings were made and their deletion shall be documented.

(3) Where possible in the case of measures under section 100b, technical means shall be employed to ensure
that data concerning the core area of the private conduct of life are not captured. Findings made on the basis of
measures under section 100b which concern the core area of the private conduct of life shall be deleted without
delay or submitted to the court ordering the measure by the public prosecution office for a decision as to their
usability and deletion. The court’s decision concerning the usability of the data shall be binding in respect of the
further proceedings.

(4) Measures pursuant to section 100c may be ordered only if on the basis of factual indications it may be
assumed that statements concerning the core area of the private conduct of life will not be covered by the
surveillance. The interception and recording is to be interrupted without delay if during the surveillance
indications arise that statements concerning the core area of the private conduct of life are being recorded.
Where a measure has been interrupted, it may be recommenced subject to the conditions of sentence 1. In
cases of doubt, the public prosecution office shall seek a decision from the court without delay concerning the
interruption or continuation of the measure; section 100e (5) shall apply accordingly. If it is considered a
possibility that the use of findings already made pursuant to subsection (2) will be prohibited, the public
prosecution office must also apply to the court for a decision without delay. Subsection (3) sentence 3 shall
apply accordingly.

(5) In the cases under section 53, measures under sections 100b and 100c shall be inadmissible; if during or
after implementation of the measure it becomes apparent that a case under section 53 exists, then subsection
(2) shall apply accordingly. In the cases under sections 52 and 53a, information acquired through measures
under sections 100b and 100c may be used only if, taking into consideration the significance of the underlying
relationship of trust, this is not disproportionate to the interest in establishing the facts or determining the
whereabouts of an accused person. Section 160a (4) shall apply accordingly.

table of contents

Section 100e
Procedure for measures under sections 100a to 100c

(1) Measures under section 100a may be ordered by the court only upon the application of the public
prosecution office. In exigent circumstances, the public prosecution office may also make the order. An order
issued by the public prosecution office shall become ineffective if it is not confirmed by the court within three
working days. The order shall be limited to a maximum duration of three months. An extension of no more than
three months in each case shall be admissible if, taking into account the information obtained in the course of
the investigation, the conditions for the order continue to exist.

(2) Measures pursuant to sections 100b and 100c may be ordered only upon the application of the public
prosecution office by the division of the regional court stipulated in section 74a (4) of the Courts Constitution Act
in the district in which the public prosecution office is located. In exigent circumstances, the order may also be
made by the presiding judge. His order shall become ineffective unless it is confirmed by the criminal division
within three working days. The order shall be limited to a maximum duration of one month. An extension of the
measure for subsequent periods of no more than one month shall be admissible provided the conditions for the
measure continue to exist, taking into account the information obtained in the course of the investigation. If the
duration of the order has been extended for a total period of six months, the higher regional court shall decide
on any further extension orders.

(3) The order shall be given in writing. The operative part of the order shall indicate

1.  the name and address of the person against whom the measure is directed, where known,

2.  the alleged offence on the basis of which the measure is being ordered,

3.  the type, extent, duration and end date of the measure,

4.  the type of information to be obtained by carrying out the measure and its relevance for the proceedings,

5.  in the case of measures under section 100a, the telephone number or another identifier of the connection to
be intercepted or the end device, insofar as certain facts do not lead to the assumption that it is assigned to
another end device; in the case under section 100a (1) sentences 2 and 3, as precise a designation as possible
of the information technology system to be interfered with,

6.  in the case of measures under section 100b, as precise a designation as possible of the information
technology system from which data are to be captured,

7.  in the case of measures under section 100c, the private premises or rooms to be surveilled.

(4) The reasons for the ordering or extension of measures under sections 100a to 100c shall specify the
requirements and main considerations underlying the decision. In particular, the following shall be stated in
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relation to each individual case:

1.  the particular facts on which the suspicion is based,

2.  the essential considerations concerning the necessity and proportionality of the measure,

3.  the factual indications as stated in section 100d (4) sentence 1 in the case of measures under section 100c.

(5) If the conditions on which the order was based are no longer met, the measures taken on the basis of the
order shall be terminated without delay. The court which made the order shall be informed about the results of
the measure following its termination. In the case of measures under sections 100b and 100c, the court
ordering the measure shall also be informed about the course of the measure. If the conditions for the order no
longer exist, the court shall order the termination of the measures, unless termination has already been initiated
by the public prosecution office. Termination of a measure under sections 100b and 100c may also be ordered
by the presiding judge.

(6) Personal data which have been obtained and are usable on the basis of measures under sections 100b and
100c may be used for other purposes subject to the following conditions:

1.  The data may be used in other criminal proceedings without the consent of the persons being kept under
surveillance only for the purposes of investigating an offence in respect of which measures under section 100b
or 100c could be ordered or to establish the whereabouts of a person accused of such an offence.

2.  The use of the data, even such data as are acquired pursuant to section 100d (5) sentence 1 half-sentence
2 for the purposes of averting danger, is only admissible to avert an existing danger of death in an individual
case or to avert an imminent danger to the life or liberty of a person or to the security or existence of the state
or to objects of significant value which serve to supply the population, are of culturally outstanding value or are
referred to in section 305 of the Criminal Code. The data may also be used to avert an imminent danger to
other significant assets in individual cases. If the data are no longer required for the purposes of averting the
danger or for a pre-judicial or judicial review of the measures implemented to avert the danger, recordings of
such data are to be deleted without delay by the authority responsible for averting the danger. The fact of
deletion is to be documented. If deletion is postponed merely for the purposes of a pre-judicial or judicial
review, the data may be used solely for this purpose; access is to be denied for any use for other purposes.

3.  If usable personal data have been obtained by means of a relevant police measure, such data may not be
used in criminal proceedings without the consent of the person under surveillance by virtue of such measure,
except for the purpose of investigating an offence in respect of which measures under section 100b or 100c
could be ordered or to determine the whereabouts of a person accused of such offence.

table of contents

Section 100f
Acoustic surveillance outside of private premises

(1) Words spoken in a non-public context outside of private premises may be intercepted and recorded by
technical means even without the knowledge of the persons concerned if certain facts give rise to the suspicion
that a person has, either as an offender or participant, committed one of the offences referred to in section 100a
(2), which may in an individual case also be a serious crime or, in cases where there is criminal liability for
attempt, has attempted to commit such an offence and other means of establishing the facts or determining the
accused’s whereabouts would offer no prospect of success or would be much more difficult.

(2) The measure may only be directed against an accused person. Such a measure may only be ordered
against other persons if it is to be assumed, on the basis of certain facts, that they are in contact with an
accused or that such contact will be established, the measure will result in the establishment of the facts or the
determination of an accused’s whereabouts and other means of establishing the facts or determining an
accused’s whereabouts would offer no prospect of success or would be much more difficult.

(3) The measure may be taken even if it unavoidably affects third parties.

(4) Section 100e (1) and (3), and (5) sentence 1 shall apply accordingly.

table of contents

Section 100g
Traffic data capture

(1) If certain facts give rise to the suspicion that a person has, either as an offender or participant,

1.  committed an offence of substantial significance in the individual case as well, in particular one of the
offences referred to in section 100a (2) or, in cases where there is criminal liability for attempt, has attempted to
commit such an offence or has prepared such an offence by committing another offence or
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2.  committed an offence by means of telecommunications,

then traffic data (section 96 (1) of the Telecommunications Act) may be captured insofar as this is necessary to
establish the facts and capturing the data stands in appropriate relation to the importance of the matter. In the
case under sentence 1 no. 2, the measure shall be permissible only if other means of establishing the facts
would offer no prospect of success. The capture of location data pursuant to this subsection shall be
permissible only in respect of traffic data arising in the future or in real time and only in the case under sentence
1 no. 1 insofar as they are necessary to establish the facts or to determine the accused’s whereabouts.

(2) If certain facts give rise to the suspicion that someone has, as an offender or participant, committed one of
the especially serious crimes designated in sentence 2 or, in cases where there is criminal liability for attempt,
has attempted to commit such a crime and the act weighs particularly heavily in the individual case as well,
then traffic data stored in accordance with section 113b of the Telecommunications Act may be captured insofar
as establishing the facts or determining the accused’s whereabouts would be considerably difficult in some
other way or would be futile and the data capture stands in appropriate relation to the importance of the matter.
Particularly serious crimes within the meaning of sentence 1 shall be

1.  under the Criminal Code:

a)  offences of high treason, endangering the democratic state under the rule of law, treason and endangering
external security under sections 81, 82 and 89a, section 94, section 95 (3) and section 96 (1), in each case also
in conjunction with section 97b, as well as under section 97a, section 98 (1) sentence 2, section 99 (2), section
100 and section 100a (4),

b)  especially serious cases of breach of the peace under section 125a, forming criminal organisations under
section 129 (1) in conjunction with (5) sentence 3 and forming terrorist organisations under section 129a (1), (2)
and (4), and (5) sentence 1 alternative 1, in each case also in conjunction with section 129b (1),

c)  offences against sexual self-determination in the cases under sections 176a and 176b and, under the
conditions of section 177 (6) sentence 2 no. 2, in the cases under section 177,

d)  dissemination, procurement and possession of child and youth pornography in the cases under section
184b (2) and section 184 (2),

e)  murder under specific aggravating circumstances and murder under sections 211 and 212,

f)  offences against personal liberty in the cases under section 234, section 234a (1) and (2), sections 239a and
239b, forced prostitution and forced labour under section 232a (3) or (4) or (5) half-sentence 2, section 232b (3)
or (4) in conjunction with section 232a (4) or (5) half-sentence 2 and exploitation involving deprivation of liberty
under section 233a (3) or (4) half-sentence 2,

g)  theft by burglary of dwellings under section 244 (4), aggravated gang theft under section 244a (1),
aggravated robbery under section 250 (1) or (2), robbery resulting in death under section 251, extortion with
use of force or threat of force under section 255 and an especially serious case of extortion under section 253
under the conditions of section 253 (4) sentence 2, commercial handling of stolen goods under section 260a
(1), an especially serious case of money laundering and concealing unlawfully acquired assets under section
261 under the conditions of section 261 (4) sentence 2,

h)  offences constituting a public danger in the cases under sections 306 to 306c, section 307 (1) to (3), section
308 (1) to (3), section 309 (1) to (4), section 310 (1), sections 313 and 314, section 315 (3), section 315b (3)
and sections 316a to 316c;

2.  under the Residence Act:

a)  smuggling of foreigners into the federal territory under section 96 (2),

b)  smuggling of foreigners into the federal territory resulting in death or smuggling for gain and as an organised
gang under section 97;

3.  under the Foreign Trade and Payments Act:

offences under section 17 (1) to (3) and section 18 (7) and (8);

4.  under the Narcotics Act:

a)  an especially serious case of an offence under section 29 (1) sentence 1 no. 1, 5, 6, 10, 11 or 13 or (3),
subject to the conditions of section 29 (3) sentence 2 no. 1,

b)  an offence under section 29a, section 30 (1) nos. 1, 2 and 4 or section 30a;

5.  under the Precursors Control Act:



30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 39/176

an offence under section 19 (1) under the conditions of section 19 (3) sentence 2;

6.  under the War Weapons Control Act:

a)  an offence under section 19 (2) or section 20 (1), in each case in conjunction with section 21,

b)  an especially serious crime under section 22a (1) in conjunction with (2);

7.  under the Code of Crimes against International Law:

a)  genocide under section 6,

b)  crimes against humanity under section 7,

c)  war crimes under sections 8 to 12,

d)  crimes of aggression under section 13;

8.  under the Weapons Act:

a)  an especially serious case of an offence under section 51 (1) in conjunction with (2),

b)  an especially serious case of an offence under section 52 (1) no. 1 in conjunction with (5);

(3) The capture of all traffic data acquired from a radio cell (radio cell inquiry) shall be permissible only

1.  if the conditions of subsection (1) sentence 1 no. 1 are met,

2.  insofar as the data capture stands in appropriate relationship to the importance of the matter and

3.  insofar as other means of establishing the facts or determining the accused’s whereabouts would offer no
prospect of success or would be much more difficult.

Recourse may be taken to traffic data stored pursuant to section 113b of the Telecommunications Act for the
purposes of a radio cell inquiry only under the conditions of subsection (2).

(4) Traffic data capture pursuant to subsection (2), also in conjunction with subsection (3) sentence 2, which is
directed against one of the persons referred to in section 53 (1) sentence 1 nos. 1 to 5 and which will
presumably produce findings about which that person is likely to be able to refuse to give evidence shall be
inadmissible. Findings gained regardless may not be used in court. Recordings thereof shall be deleted without
delay. The fact that the recordings were obtained and deleted shall be documented. Sentences 2 to 4 shall
apply accordingly where an investigatory measure which is not directed against one of the persons referred to
in section 53 (1) sentence 1 nos. 1 to 5 produces findings concerning that person about which the person is
likely to be able to refuse to give evidence. Section 160a (3) to (4) shall apply accordingly.

(5) If the telecommunications traffic data are not captured by the provider of publicly accessible
telecommunications services, then general provisions shall apply after conclusion of the communication
process.

table of contents

Section 100h
Other measures outside of private premises

(1) Even without the knowledge of the persons concerned

1.  photographs or other images may be taken or

2.  other special technical devices intended specifically for surveillance purposes may be used

outside of private premises where other means of establishing the facts or determining an accused’s
whereabouts would offer less prospect of success or would be more difficult. A measure under sentence 1 no. 2
shall be admissible only if the subject of the enquiry is an offence of substantial significance.

(2) The measures may only be directed against an accused person. In respect of other persons,

1.  measures under subsection (1) no. 1 shall be admissible only if other means of establishing the facts or
determining an accused’s whereabouts would offer much less prospect of success or would be much more
difficult;

2.  measures under subsection (1) no. 2 shall be admissible only if it is to be assumed, on the basis of certain
facts, that they are in contact with an accused person or that such contact will be established, the measure will
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result in the establishment of the facts or the determination of an accused’s whereabouts and other means
would offer no prospect of success or would be much more difficult.

(3) The measures may be taken even if they unavoidably affect third parties.

table of contents

Section 100i
Technical investigation measures in respect of mobile terminals

(1) If certain facts give rise to the suspicion that a person has, either as an offender or participant, committed an
offence of substantial significance, in the individual case as well, in particular one of the offences referred to in
section 100a (2) or, in cases where there is criminal liability for attempt, has attempted to commit such an
offence or has prepared such an offence by committing another offence, then technical means may be used to
determine

1.  the device ID of a mobile end terminal and the card number of the card used therein as well as

2.  the location of a mobile end terminal,

insofar as this is necessary to establish the facts or determine the whereabouts of the accused person.

(2) Personal data concerning third parties may be collected in the course of such measures only if, for technical
reasons, this is unavoidable to achieve the objectives of subsection (1). Such data may not be used for any
purpose beyond the data match done to locate the device ID and card number sought, and the data are to be
deleted without delay once the measure has been completed.

(3) Section 100a (3) and section 100e (1) sentences 1 to 3, as well as (3) sentence 1 and (5) sentence 1 shall
apply accordingly. The order shall be limited to a maximum period of six months. An extension of no more than
six months in each case shall be admissible if the conditions of subsection (1) continue to exist.
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Section 100j
Subscriber data request

(1) Insofar as it is necessary to establish the facts or determine the whereabouts of an accused person,
information on data collected pursuant to sections 95 and 111 of the Telecommunications Act may be requested
from any person providing or collaborating in the provision of telecommunications services on a commercial
basis (section 113 (1) sentence 1 of the Telecommunications Act). If the request for information under sentence
1 refers to data by means of which access to terminal equipment or to storage media installed in such terminal
equipment or physically separate therefrom are protected (section 113 (1) sentence 2 of the
Telecommunications Act), information may only be requested if the statutory requirements for the use of such
data are met.

(2) The information referred to in subsection (1) may also be requested by reference to an Internet Protocol
address assigned to a specific time (section 113 (1) sentence 3, section 113c (1) no. 3 of the
Telecommunications Act).

(3) Requests for information as referred to in subsection (1) sentence 2 may be ordered by the court only upon
application by the public prosecution office. In exigent circumstances, the order may also be made by the public
prosecution office or its investigators (section 152 of the Courts Constitution Act). In this case, a court decision
is to be sought without delay. Sentences 1 to 3 shall not apply if the data subject already has or must have
knowledge of the request for information or if the use of the data has already been permitted by a court
decision. The fulfilment of the conditions of sentence 4 shall be documented.

(4) In the cases under subsection (1) sentence 2 and subsection (2), the data subject shall be notified of the
request for information. Notification shall take place insofar as and as soon as this can be effected without
thwarting the purpose of the information. It shall be dispensed with where overriding interests meriting
protection of third parties or of the data subject himself constitute an obstacle thereto. Where notification is
deferred pursuant to sentence 2 or dispensed with pursuant to sentence 3, the reasons therefor shall be
documented.

(5) Based on a request for information pursuant to subsection (1) or (2), any person providing or collaborating
in the provision of telecommunications services on a commercial basis shall transmit, without delay, the data
required for the provision of the information. Section 95 (2) shall apply accordingly.

table of contents

Section 101
Procedural rules for undercover measures
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(1) Unless otherwise provided, measures under sections 98a, 99, 100a to 100f, 100h, 100i, 110a and 163d to
163f shall be subject to the following regulations.

(2) Decisions and other documentation concerning measures under sections 100b, 100c and 100f, section
100h (1) no. 2 and section 110a shall be deposited at the public prosecution office. They shall be added to the
files only if the conditions concerning notification under subsection (5) are met.

(3) Personal data which were collected by means of measures under subsection (1) are to be labelled
accordingly. Following transfer of the data to another agency, the labelling is to be maintained by such agency.

(4) The following persons shall be notified of measures under subsection (1):

1.  in the case under section 98a, the persons concerned in respect of whom further investigations were carried
out following evaluation of the data,

2.  in the case under section 99, the sender and the addressee of the postal item,

3.  in the case under section 100a, the participants in the telecommunications under surveillance,

4.  in the case under section 100b, the person targeted and other persons significantly affected thereby,

5.  in the case under section 100c,

a)  the accused person against whom the measure was directed,

b)  other persons under surveillance,

c)  persons who owned or lived on the private premises under surveillance at the time the measure was
effected,

6.  in the case under section 100f, the person targeted and other persons significantly affected thereby,

7.  in the case under section 100h (1), the person targeted and other persons significantly affected thereby,

8.  in the case under section 100i, the person targeted,

9.  in the case under section 110a,

a)  the person targeted,

b)  persons significantly affected thereby,

c)  persons whose private premises which are not generally accessible to the public were entered by the
undercover investigator,

10.  in the case under section 163d, the data subjects in respect of whom further investigations were carried out
following evaluation of the data,

11.  in the case under section 163e, the person targeted and the person whose personal data were reported,

12.  in the case under section 163f, the person targeted and other persons significantly affected thereby.

Mention is to be made in the notification of the option of subsequent legal protection pursuant to subsection (7)
and of the applicable time limit. Notification shall be dispensed with where overriding interests of a person
concerned meriting protection constitute an obstacle thereto. Furthermore, notification of a person referred to in
sentence 1 no. 2 and no. 3 who was not the target of the measure may be dispensed with if such person was
only tangentially affected by the measure and it may be assumed that the person has no interest in being
notified. Inquiries to determine the identity of one of the persons referred to in sentence 1 are only to be made if
this appears necessary, taking into account the degree of invasiveness of the measure in respect of the person
concerned, the effort associated with establishing their identity, as well as the resulting detriment for such
person or other persons.

(5) Notification shall be given as soon as it can be effected without endangering the purpose of the
investigation, the life, physical integrity and personal liberty of another or significant assets, in the case under
section 110a including the possibility of the continued use of the undercover investigator. If notification is
deferred pursuant to sentence 1, the reasons shall be documented.

(6) If notification is deferred pursuant to subsection (5) and has not been given within 12 months after
completion of the measure, any further deferral of notification shall be subject to the approval of the court. The
court shall decide upon the duration of any further deferrals. The court may approve the permanent
dispensation with notification if there is a probability bordering on certainty that the requirements for notification
will not be fulfilled, even in the future. If several measures have been taken within a short period of time, the
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time period referred to in sentence 1 shall begin to run upon conclusion of the last measure. In the case of
measures under sections 100b and 100c, the time period referred to in sentence 1 shall be six months.

(7) Court decisions pursuant to subsection (6) shall be taken by the court competent to order the measure. In
all other cases, the court situated where the competent public prosecution office is located shall be competent.
Even after completion of the measure and for up to two weeks following their notification, the persons referred
to in subsection (4) sentence 1 may apply to the court competent pursuant to sentence 1 for a review of the
lawfulness of the measure as well as of the manner and means of its implementation. An immediate complaint
against the decision shall be admissible. If public charges have been preferred and the defendant has been
notified, the court seized of the matter shall decide upon the application in its concluding decision.

(8) Personal data acquired by means of the measure which are no longer necessary for the purposes of
criminal prosecution or a possible court review of the measure shall be deleted without delay. The fact of the
deletion is to be documented. Insofar as deletion of the data has been deferred merely for the purposes of a
possible court review of the measure, the data shall not be used for any other purpose without the consent of
the data subjects; access to the data is to be restricted accordingly.

table of contents

Section 101a
Court decision; labelling and analysis of data; notification requirements in respect of traffic data

capture

(1) In the case of traffic data capture pursuant to section 100g, section 100a (3) and (4) and section 100e shall
apply accordingly, with the proviso that

1.  the operative part of the decision pursuant to section 100e (3) sentence 2 must also clearly designate the
data to be transferred and the period during which they are to be transferred,

2.  the person obliged to provide information pursuant to section 100a (4) sentence 1 must also give notification
of which of the data he has transferred were stored pursuant to section 113b of the Telecommunications Act.

In the cases under section 100g (2), also in conjunction with section 100g (3) sentence 2, in derogation from
sentence 1, section 100e (1) sentence 2 shall not apply. In the case of radio cell inquiries pursuant to section
100g (3), in derogation from section 100e (3) sentence 2 no. 5, a designation of the telecommunications which
is strictly limited as to space and time and a sufficiently precise designation shall suffice.

(2) If a measure under section 100g is ordered or extended, the reasons shall in particular present, in respect of
the individual case, the essential considerations taken into account when assessing the necessity for and
appropriateness of the measure, including as regards the extent of the data to be captured and the period for
which they are to be captured.

(3) Personal data which were captured by means of measures under section 100g shall be labelled accordingly
and analysed without delay. The labelling shall clearly indicate whether the data were stored in accordance with
section 113b of the Telecommunications Act. After transmission to another agency, the receiving agency is to
retain the original labelling. Section 101 (8) shall apply accordingly as regards the deletion of personal data.

(4) Usable personal data which have been captured by means of measures under section 100g (2), also in
conjunction with section 100g (3) sentence 2, may be used without the consent of the persons involved in the
telecommunications concerned only for the following other purposes and only in accordance with the following
provisions:

1.  in other criminal proceedings to investigate an offence on the basis of which a measure under section 100g
(2), also in conjunction with section 100g (3) sentence 2, could be ordered or to establish the whereabouts of a
person accused of such an offence,

2.  transmission for the purposes of averting a concrete threat to the life, limb or liberty of a person or the
existence of the Federation or one of the Länder (section 113c (1) no. 2 of the Telecommunications Act).

The transmitting agency shall keep a record of the fact of the data transmission and its purpose. If the data
referred to in sentence 1 no. 2 are no longer needed to avert the danger or are no longer needed for the pre-
judicial or judicial review of the measures taken to avert the danger, the agency responsible for averting the
danger shall delete any recordings of these data without delay. A record shall be made of the fact of the
deletion. Where the deletion has only been postponed for the purpose of a possible pre-judicial or judicial
review, the data may only be used for this purpose; they shall be blocked for uses for other purposes.

(5) If usable personal data which had been stored pursuant to section 113b of the Telecommunications Act
have been acquired through a relevant measure under police law, they may be used in criminal proceedings
without the consent of the persons involved in the telecommunications concerned only to investigate an offence
on the basis of which a measure under section 100g (2), also in conjunction with (3) sentence 2, could be
ordered or to establish the whereabouts of a person accused of such an offence.
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(6) Those involved in the telecommunications concerned shall be informed of the fact that the traffic data are
being captured pursuant to section 100g. Section 101 (4) sentences 2 to 5 and (5) to (7) shall apply
accordingly, with the proviso that

1.  the competent court must order that the notification referred to in section 101 (4) sentence 3 is not
necessary;

2.  in derogation from section 101 (6) sentence 1, the postponement of notification referred to in section 101 (5)
sentence 1 must always be ordered by the competent court and the first postponement must be limited to a
period of a maximum of 12 months.
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Section 101b
Statistics; reporting requirements

(1) By 30 June of each year following the reporting year in question, the Länder and the Federal Public
Prosecutor General shall submit to the Federal Office of Justice a report detailing those measures ordered
within their remit under sections 100a, 100b, 100c and 100g. The Federal Office of Justice shall produce a
summary of the measures ordered nationwide during the reporting year and shall publish it on the Internet.
Before publication on the Internet, the Federal Government shall submit to the Bundestag a report detailing
those measures ordered pursuant to section 100c in the previous calendar year.

(2) The summaries of measures taken pursuant to section 100a shall include the following information:

1.  the number of proceedings in which measures were ordered pursuant to section 100a (1);

2.  the number of orders to intercept telecommunications pursuant to section 100a (1), distinguishing between
initial and follow-up orders;

3.  in each case, the underlying offence by reference to the categories listed in section 100a (2);

4.  the number of proceedings in which interference with an information technology system used by the person
concerned pursuant to section 100a (1) sentences 2 and 3

a)  was ordered by court decision and

b)  was actually carried out.

(3) The summaries of measures taken pursuant to section 100b shall include the following information:

1.  the number of proceedings in which measures were ordered pursuant to section 100b (1);

2.  the number of orders to intercept telecommunications pursuant to section 100b (1), distinguishing between
initial and follow-up orders;

3.  in each case, the underlying offence by reference to the categories listed in section 100b (2);

4.  the number of proceedings in which interference with an information technology system used by the person
concerned was actually carried out.

(4) The reports concerning measures taken pursuant to section 100c shall include the following information:

1.  the number of proceedings in which measures were ordered pursuant to section 100c (1);

2.  in each case, the underlying offence by reference to the categories listed in section 100b (2);

3.  whether the proceedings are related to the prosecution of organised crime;

4.  the number of premises under surveillance in each of the proceedings, distinguishing between private
premises and other premises, as well as between premises belonging to the accused and premises belonging
to third parties;

5.  the number of persons under surveillance in each of the proceedings, indicating whether or not they were
accused persons;

6.  the duration of each individual surveillance measure, indicating the duration of the order, the length of the
extension of the order and the duration of the interception;

7.  how frequently a measure under section 100d (4) and section 100e (5) was interrupted or discontinued;

8.  whether the persons concerned were informed (section 101 (4) to (6)) or, if not, the grounds for refraining
from informing them;
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9.  whether the surveillance measure produced results which are or may be expected to be of relevance to the
proceedings;

10.  whether the surveillance measure produced results which are or may be expected to be of relevance to
other criminal proceedings;

11.  where the surveillance measure failed to produce any relevant results: the reasons for this, distinguishing
between technical and other reasons;

12.  the costs of the measure, distinguishing between costs in respect of translation services and other costs.

(5) The summaries of measures taken pursuant to section 100g shall include the following information:

1.   differentiated according to measures taken pursuant to section 100g (1), (2) and (3):

a)  the number of proceedings in which such measures were carried out;

b)  the number of initial orders for such measures;

c)  the number of follow-up orders for such measures;

2.  broken down by the number of past weeks for which the traffic data capture was ordered, in each case from
the date of the order:

a)  the number of orders made pursuant to section 100g (1);

b)  the number of orders made pursuant to section 100g (2);

c)  the number of orders made pursuant to section 100g (3);

d)  the number of orders which were partially unsuccessful because some of the requested data were not
available;

e)  the number of orders which were unsuccessful because no data were available.
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Section 102
Search of accused’s premises and person

A body search, a search of the property and of the private and other premises of a person who, as an offender
or participant, is suspected of committing an offence or of handling stolen data or is suspected of aiding after
the fact or of obstructing prosecution or punishment or of handling stolen goods may be made for the purpose
of his apprehension, as well as in cases where it may be presumed that the search will lead to the discovery of
evidence.
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Section 103
Search of other persons’ premises

(1) Searches in respect of other persons shall be admissible only for the purpose of apprehending the accused
or to follow up the traces of an offence or to seize certain objects and only if certain facts support the conclusion
that the person, trace or object sought is located on the premises to be searched. For the purposes of
apprehending an accused who is strongly suspected of having committed an offence under section 89a or
section 89c (1) to (4) of the Criminal Code or under section 129a, also in conjunction with section 129b (1) of
the Criminal Code, or one of the offences designated in such provision, a search of private and other premises
shall also be admissible if they are located in a building in which it may be assumed, on the basis of certain
facts, that the accused is located.

(2) The restrictions of subsection (1) sentence 1 shall not apply to premises where the accused was
apprehended or which he entered during the pursuit.

table of contents

Section 104
Night-time search

(1) Private premises, business premises and enclosed property may be searched during the night only in
pursuit of a person caught in the act, in exigent circumstances or for the purpose of re-apprehending an
escaped prisoner.
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(2) This restriction shall not apply to premises which are accessible at night to anyone or which are known to
the police as shelters or gathering places of offenders, as depots of property obtained through offences, or as
hiding places for gambling, illegal trafficking in narcotics or weapons, or prostitution.

(3) Night-time shall include, in the period from 1 April to 30 September, the hours between 9 pm and 4 am and,
in the period from 1 October to 31 March, the hours between 9 pm and 6 am.
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Section 105
Procedure for searches

(1) Searches may be ordered only by the judge and, in exigent circumstances, also by the public prosecution
office and its investigators (section 152 of the Courts Constitution Act). Searches pursuant to section 103 (1)
sentence 2 shall be ordered by the judge; in exigent circumstances, the public prosecution office shall be
authorised to order such searches.

(2) If private premises, business premises or enclosed property are to be searched in the absence of the judge
or public prosecutor, a municipal official or two members of the community in the district in which the search is
carried out shall be called in, if possible, to assist. The persons called in as members of the community may not
be police officers or the public prosecution office’s investigators.

(3) If it is necessary to carry out a search in an official building or in an installation or facility of the Federal
Armed Forces which is not open to the general public, the superior authority of the Federal Armed Forces shall
be requested to carry out such a search. The requesting agency shall be entitled to participate. No such
request shall be necessary if the search is to be carried out on premises which are inhabited exclusively by
persons other than members of the Federal Armed Forces.
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Section 106
Calling in occupant of premises to be searched

(1) The occupant of the premises or the possessor of the objects to be searched may be present at the search.
If he is absent, his representative, an adult relative, a person living in his household or a neighbour shall, if
possible, be called in to assist.

(2) In the cases under section 103 (1), the purpose of the search shall be made known to the occupant or to the
person called in to assist in his absence before the search begins. This provision shall not apply to the
occupants of the premises indicated in section 104 (2).
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Section 107
Notification of reason for search; inventory

Upon conclusion of the search, the person affected thereby shall, upon his request, be given written notification
indicating the reason for the search (sections 102 and 103) and, in the case under section 102, the offence.
Upon request, he shall also be given a list of the objects which were taken into custody or seized; if nothing
suspicious was found, however, he shall be given a certificate to this effect.
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Section 108
Seizure of other objects

(1) If objects which indicate that another offence has been committed are found during a search, they shall be
provisionally seized even though they are not connected with the ongoing investigation. The public prosecution
office shall be informed thereof. Sentence 1 shall not apply to searches carried out pursuant to section 103 (1)
sentence 2.

(2) If objects as defined in subsection (1) sentence 1 which relate to the termination of a patient’s pregnancy
are found on the premises of a physician, their use for evidential purposes in criminal proceedings against the
patient shall be inadmissible in respect of an offence under section 218 of the Criminal Code.

(3) If objects as defined in subsection (1) sentence 1 are found on the premises of a person indicated in section
53 (1) sentence 1 no. 5, such objects being covered by the right of the person indicated to refuse to testify, the
object shall only be admissible as evidence in criminal proceedings insofar as the subject of these criminal
proceedings is an offence which is punishable by a minimum sentence of imprisonment of at least five years
and is not an offence under section 353b of the Criminal Code.
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Section 109
Marking of seized objects

Objects taken into custody or seized shall be precisely recorded and, in order to prevent mistakes arising, shall
be marked with an official seal or in some other appropriate manner.

table of contents

Section 110
Examination of identity papers and electronic storage media

(1) The public prosecution office and, if it so orders, its investigators (section 152 of the Courts Constitution Act)
shall have the authority to examine identity papers belonging to the person affected by the search.

(2) In all other respects, officials shall be authorised to examine identity papers found by them only if the holder
permits such examination. Otherwise, they shall deliver any identity papers the examination of which they deem
necessary to the public prosecution office in an envelope, which is to be sealed with the official seal in the
presence of the holder.

(3) The examination of an electronic storage medium on the premises of the person affected by the search may
be extended to also cover physically separate storage media insofar as they are accessible from the storage
medium if there is a concern that the data sought would otherwise be lost. Data which may be of significance
for the investigation may be secured; section 98 (2) shall apply accordingly.
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Section 110a
Undercover investigators

(1) Undercover investigators may be used to investigate offences if there are sufficient factual indications
showing that an offence of substantial significance has been committed

1.  in the sphere of the illegal trade in drugs or weapons, of counterfeiting of money or official stamps,

2.  in the sphere of state security (sections 74a and 120 of the Courts Constitution Act),

3.  on a commercial or habitual basis or

4.  by a member of a gang or in some other organised way.

Undercover investigators may also be used to investigate serious criminal offences if certain facts substantiate
the risk of a repetition. Their use shall be admissible only if other means of investigating the serious criminal
offence would offer no prospect of success or would be much more difficult. Undercover investigators may also
be used to investigate serious criminal offences if the special significance of the offence makes the operation
necessary and other measures offer no prospect of success.

(2) Undercover investigators shall be police officers who carry out investigations using a changed and lasting
identity (legend) which is conferred on them. They may take part in legal transactions using their legend.

(3) Where it is indispensable for building up or maintaining a legend, relevant documents may be drawn up,
altered and used.
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Section 110b
Procedure for deployment of undercover investigators

(1) The use of an undercover investigator shall be admissible only after the consent of the public prosecution
office has been obtained. In exigent circumstances and if the decision of the public prosecution office cannot be
obtained in time, such decision shall be obtained without delay; the measure shall be terminated if the public
prosecution office does not give its consent within three working days. Consent shall be given in writing and for
a specified period. Extensions shall be admissible provided the conditions for the use of undercover
investigators continue to apply.

(2) Use of undercover investigators

1.  concerning a specific accused or

2.  which involve the undercover investigator entering private premises which are not generally accessible

shall require the consent of the court. In exigent circumstances, the consent of the public prosecution office
shall suffice. If the public prosecution office’s decision cannot be obtained in time, such decision shall be
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obtained without delay. The measure shall be terminated if the court does not give its consent within three
working days. Subsection (1) sentences 3 and 4 shall apply accordingly.

(3) The identity of the undercover investigator may be kept secret even after the operation has ended. The
public prosecution office and the court responsible for the decision as to whether to consent to the use of the
undercover investigator may require the identity to be revealed to them. In all other cases, maintaining the
secrecy of identity in criminal proceedings shall be admissible pursuant to section 96, in particular if there is
reason to fear that revealing the identity would endanger the life, limb or liberty of the undercover investigator or
of another person or would jeopardise the continued use of the undercover investigator.
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Section 110c
Powers of undercover investigators

Undercover investigators are permitted to enter private premises using their legend with the consent of the
entitled person. Such consent may not be obtained by any pretence of a right of access extending beyond the
use of the legend. In all other respects, the undercover investigator’s powers shall be governed by this statute
and by other legal provisions.
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Section 111
Setting up of checkpoints at public places

(1) If certain facts give rise to the suspicion that an offence under section 89a or section 89c (1) to (4) of the
Criminal Code or under section 129a, also in conjunction with section 129b (1), of the Criminal Code, one of the
offences designated in such provision or an offence under section 250 (1) no. 1 of the Criminal Code has been
committed, then checkpoints may be set up on public roads, squares and at other publicly accessible places if
facts justify the assumption that this measure may lead to the apprehension of the offender or to the securing of
evidence which may serve clarification of the offence. At a checkpoint, all persons shall be obliged to establish
their identity and to subject themselves or objects found on them to a search.

(2) The order to set up a checkpoint shall be made by the judge; in exigent circumstances, the public
prosecution office and its investigators (section 152 of the Courts Constitution Act) shall be authorised to make
such order.

(3) Section 106 (2) sentence 1, section 107 sentence 2 half-sentence 1, sections 108 and 109, section 110 (1)
and (2), and sections 163b and 163c shall apply accordingly to the search and establishment of identity
pursuant to subsection (1).
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Section 111a
Provisional disqualification from driving

(1) If there are cogent reasons to believe that a person will be disqualified from driving (section 69 of the
Criminal Code), the judge may make an order provisionally disqualifying the accused from driving. Certain
types of motor vehicles may be exempted from provisional disqualification from driving if special circumstances
justify the assumption that the purpose of the measure will not be jeopardised thereby.

(2) The provisional disqualification from driving shall be revoked if the reason for it no longer applies or if the
court does not disqualify the accused from driving in the judgment.

(3) The provisional disqualification from driving shall have the effect of an order or confirmation of seizure of the
driving licence issued by a German authority. This shall also apply if the driving licence was issued by an
authority of a Member State of the European Union or of another Contracting Party to the Agreement on the
European Economic Area if the holder is ordinarily resident in Germany.

(4) If a driving licence has been seized because it may be disqualified pursuant to section 69 (3) sentence 2 of
the Criminal Code and if a judicial decision concerning seizure is required, the latter shall be replaced by the
decision on provisional disqualification.

(5) A driving licence which has been taken into custody, secured or seized because it may be disqualified
pursuant to section 69 (3) sentence 2 of the Criminal Code shall be returned to the accused if the judge refuses
to provisionally disqualify the accused from driving on account of the absence of the conditions of subsection
(1) or the judge revokes the withdrawal, or if the court does not disqualify the accused from driving in the
judgment. However, if a driving ban is imposed in the judgment pursuant to section 44 of the Criminal Code, the
return of the driving licence may be postponed if the accused does not protest.
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(6) Provisional disqualification from driving shall be endorsed on foreign driving licences other than those
referred to in subsection (3) sentence 2. The driving licence may be seized pending such endorsement (section
94 (3), section 98).
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Section 111b
Seizure to secure confiscation or rendering unusable of object

(1) If it is reasonable to assume that the conditions for the confiscation or rendering unusable of an object are
met, the object may be seized to secure enforcement. If there are cogent reasons justifying this assumption,
such seizure shall be ordered. Section 94 (3) shall remain unaffected.

(2) Sections 102 to 110 shall apply accordingly.
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Section 111c
Enforcement of seizure

(1) The seizure of movable property shall be enforced by way of taking the property into custody. It may also be
indicated by marking with a seal or in some other manner.

(2) The seizure of a claim or another property right which is not subject to the provisions governing compulsory
enforcement against immovable property shall be enforced by way of attachment. The provisions of the Code
of Civil Procedure governing compulsory enforcement in respect of claims and other property rights shall apply
analogously. The request in respect of making the declarations referred to in section 840 (1) of the Code of Civil
Procedure shall be included in the order of attachment.

(3) The seizure of land or of a right which is subject to the provisions governing compulsory enforcement
against immovable property shall be enforced by way of making an entry in the Land Registry. The provisions of
the Act on Enforced Auction and Receivership (Gesetz über die Zwangsversteigerung und Zwangsverwaltung)
governing the scope of the seizure in the case of forced sale shall apply accordingly.

(4) The seizure of a ship, a ship construction or an aircraft shall be enforced pursuant to subsection (1). If the
property has been entered in the Register of Ships, the Register of Ship Constructions or in the Register of
Liens on Aircraft, an entry in respect of the seizure shall be made in the relevant register. Registrable ship
constructions or aircraft may be registered for entry to that end; the provisions governing applications by
persons entitled to request entry in the register by virtue of an executory title shall apply accordingly in this
case.
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Section 111d
Effect of enforcement of seizure; return of movable property

(1) The enforcement of seizure of an object shall have the same effect as the prohibition of disposal within the
meaning of section 136 of the Civil Code (Bürgerliches Gesetzbuch). The effect of the seizure shall not be
affected by the opening of insolvency proceedings against the person concerned’s assets; measures taken
pursuant to section 111c cannot be contested in such proceedings.

(2) The seized movable property may be returned to the person concerned if he pays a sum of money equal to
the value of the asset. The sum paid shall take the place of the asset. It may also be surrendered to the person
concerned, subject to revocation at any time, for his further use until the conclusion of the proceedings; the
measure can be made dependent on the person concerned providing security or complying with certain
conditions.
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Section 111e
Asset seizure to secure confiscation of equivalent sum of money

(1) If it is reasonable to assume that the conditions for confiscation of the equivalent sum of money are met,
seizure of the person concerned’s movable and immovable assets may be ordered to secure enforcement. If
there are cogent reasons justifying this assumption, such asset seizure shall be ordered.

(2) Asset seizure may also be ordered to secure enforcement of a fine and the anticipated costs of the criminal
proceedings where a judgment or summary penalty order has been made against the accused.

(3) There shall be no seizure to secure the costs of enforcement.
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(4) The claim to be secured, including the amount of money, shall be designated in the order. In addition, the
order shall indicate a sum of money which the person concerned may deposit in order to avert enforcement of
and demand the setting aside of the seizure; section 108 (1) of the Code of Civil Procedure shall apply
accordingly.

(5) Sections 102 to 110 shall apply accordingly.

(6) The possibility of issuing an order pursuant to section 324 of the Fiscal Code shall prove no obstacle to
issuing an order pursuant to subsection (1).
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Section 111f
Enforcement of asset seizure

(1) Asset seizure in respect of movable property, of a claim or another property right which is not subject to
compulsory enforcement against immovable property shall be enforced by way of attachment. Sections 928
and 930 of the Code of Civil Procedure shall apply analogously. Section 111c (2) sentence 3 shall apply
accordingly.

(2) Asset seizure in respect of land or of a right which is governed by the provisions on compulsory
enforcement against immovable property shall be enforced by means of entering a debt-securing mortgage.
Sections 928 and 932 of the Code of Civil Procedure shall apply analogously.

(3) Asset seizure in respect of a ship, a ship under construction or an aircraft shall be enforced pursuant to
subsection (1). If the property has been entered in the Register of Ships, the Register of Ship Constructions or
in the Register of Liens on Aircraft, sections 928 and 931 of the Code of Civil Procedure shall apply
analogously.

(4) In the cases under subsection (2) and subsection (3) sentence 2, an entry shall also be made regarding the
prohibition of disposal pursuant to section 111h (1) sentence 1 in conjunction with section 136 of the Civil Code.
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Section 111g
Setting aside of enforcement of asset seizure

(1) If the person concerned deposits the sum of money determined in accordance with section 111e (4), the
asset seizure measure shall be set aside.

(2) If the seizure was ordered by virtue of a fine or the anticipated costs of the criminal proceedings, asset
seizure measures shall be set aside upon application by the defendant if he needs the attached item to pay the
costs of his defence, his own maintenance or the maintenance of his family.
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Section 111h
Effect of enforcement of asset seizure

(1) Enforcement of asset seizure in respect of an object shall have the same effect as the prohibition of disposal
within the meaning of section 136 of the Civil Code. Section 80 (2) sentence 2 of the Insolvency Code
(Insolvenzordnung) shall apply to the security interest arising upon enforcement of asset seizure.

(2) Compulsory enforcement in respect of objects attached by way of enforcing asset seizure shall not be
admissible for the duration of the enforcement of seizure. Enforcement of an order in accordance with section
324 of the Fiscal Code shall remain unaffected insofar as the right of seizure arose by virtue of an offence.
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Section 111i
Insolvency proceedings

(1) If at least one aggrieved person has become entitled, by virtue of the offence, to claim the sum of money
equal to the value of that which was obtained and if insolvency proceedings have been opened against the
debtor’s assets, the security interest referred to in section 111h (1) in respect of the object or the proceeds
generated by its realisation shall expire as soon as it forms part of the insolvency estate. The security interest
shall not expire in respect of objects located in a state in which the opening of the insolvency proceedings is not
recognised. Sentences 1 and 2 shall apply accordingly to a lien in respect of the security deposited pursuant to
section 111g (1).

(2) If there are several aggrieved persons and either the value of the object secured by means of enforcing the
asset seizure or the proceeds generated by its realisation are not sufficient to satisfy the aggrieved persons’
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claims to payment of a sum of money equal to the value of that which was obtained to which they have become
entitled by virtue of the offence and which they have asserted vis-à-vis the public prosecution office, then the
public prosecution office shall file a request to open insolvency proceedings against the debtor’s assets. The
public prosecution office shall refrain from filing such request to open insolvency proceedings if there is justified
reason to doubt that the insolvency proceedings will be opened on the basis of such request.

(3) If a surplus remains following the final distribution, the state shall acquire a lien up to the amount of the
attached assets over the debtor’s claim to surrender of such surplus. The insolvency administrator shall
surrender the amount of the surplus to the public prosecution office.
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Section 111j
Procedure for ordering seizure and asset seizure

(1) Seizure and asset seizure shall be ordered by the court. In exigent circumstances, the order may also be
made by the public prosecution office. Under the conditions of sentence 2, the public prosecution office’s
investigators (section 152 of the Courts Constitution Act) shall also be competent to seize movable property.

(2) Where the public prosecution office has ordered seizure or asset seizure, it shall apply to the court for
confirmation of the order within one week. This shall not apply where the seizure of movable property has been
ordered. In all cases, the person concerned may apply for a court decision. The competence of the court shall
be governed by section 162.
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Section 111k
Procedure for enforcing seizure and asset seizure

(1) Seizure and asset seizure shall be enforced by the public prosecution office. Where such asset seizure is to
be enforced pursuant to the provisions governing the attachment of movable property, this may be done by the
authority designated in section 2 of the Act on the Recovery of Claims of the Judicial Authorities
(Justizbeitreibungsgesetz), by the court bailiff, the public prosecution office or its investigators (section 152 of
the Courts Constitution Act). The seizure of movable property may also be enforced by the public prosecution
office’s investigators (section 152 of the Courts Constitution Act). Section 98 (4) shall apply accordingly.

(2) Section 37 (1) shall apply to service, subject to the proviso that the task of enforcing the order may also be
delegated to the public prosecution office’s investigators (section 152 of the Courts Constitution Act). Section
174 of the Code of Civil Procedure shall apply accordingly as regards service to a financial institution
authorised to conduct business in Germany.

(3) The person concerned may apply for a decision from the court competent in accordance with section 162 in
respect of measures taken in the course of enforcing the seizure or asset seizure.
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Section 111l
Notification requirements

(1) The public prosecution office shall give the aggrieved person notice of the enforcement of seizure or asset
seizure.

(2) In the case of seizure of movable property, such notification shall include a reference to the regulatory
content of provisions governing the procedure for surrender under sections 111n and 111o.

(3) In the case of enforcement of asset seizure, the public prosecution office shall at the same time invite the
aggrieved person to declare whether he wishes to claim the sum of money equal to the value of that which was
obtained by virtue of the offence and the amount thereof. Notification shall include a reference to the regulatory
content of section 111h (2) and of the procedure pursuant to section 111i (2), section 459h (2) and section 459k.

(4) Notification may be made by means of publication once in the Federal Gazette if notification of each
individual aggrieved person would involve disproportionate effort. Notification may also be published in some
other suitable manner. The same shall apply if the aggrieved person is unknown or his whereabouts are not
known. Personal data may be published only if it is essential that they be published to safeguard the aggrieved
person’s rights. After completion of the relevant measures, the public prosecution office shall have the
notification deleted.
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Section 111m
Management of seized or attached items
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(1) The public prosecution office shall be responsible for managing items which have been seized pursuant to
section 111c or attached by way of asset seizure pursuant to section 111f. It may delegate such administrative
tasks to its investigators (section 152 of the Courts Constitution Act) or to a court bailiff. In appropriate cases,
these tasks may also be delegated to another person.

(2) The person concerned may apply for a decision from the court competent pursuant to section 162 against
measures taken in the course of performing the tasks referred to in subsection (1).

table of contents

Section 111n
Surrender of movable property

(1) If movable property which has been seized or otherwise secured pursuant to section 94 or which has been
seized pursuant to section 111c (1) is no longer required for the purposes of the criminal proceedings, it shall be
surrendered to the last person having possession of it.

(2) In derogation from subsection (1), the object shall be surrendered to the aggrieved person who has been
deprived of it by the offence if that person is known.

(3) If the claim of a third party stands in the way of the object being surrendered to the last person having
possession of it or to the aggrieved person, the property shall be surrendered to the third party if that third party
is known.

(4) Such surrender shall be effected only if the conditions therefor are manifestly met.

table of contents

Section 111o
Procedure for surrender

(1) In the preparatory proceedings and after final conclusion of the proceedings, the decision in respect of the
surrender of movable objects shall lie with the public prosecution office, in all other cases with the court seized
of the matter.

(2) The persons concerned may apply to the court competent pursuant to section 162 for a decision against a
direction issued by the public prosecution office and its investigators.
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Section 111p
Emergency sale

(1) An object which has been seized pursuant to section 111c or attached pursuant to section 111f may be sold
if there is a danger of its deterioration or of its suffering a significant loss in value, or if its storage, maintenance
or upkeep gives rise to significant costs or difficulties (emergency sale). The proceeds of sale shall take the
place of the object sold.

(2) The emergency sale shall be ordered by the public prosecution office. Its investigators (section 152 of the
Courts Constitution Act) shall have this authority if there is a danger of the object deteriorating before a decision
can be obtained from the public prosecution office.

(3) The persons affected by the seizure or attachment shall be heard before the order is made. The order, as
well as the time and place of the sale, shall be made known to them insofar as this appears feasible.

(4) The public prosecution office shall be responsible for conducting the emergency sale. The public
prosecution office may delegate this task to its investigators (section 152 of the Courts Constitution Act). In all
other respects, the provisions of the Code of Civil Procedure concerning the realisation of objects shall apply
analogously to the emergency sale.

(5) The person concerned may apply to the court competent pursuant to section 162 for a decision against the
emergency sale and its enforcement. The court, in exigent cases the presiding judge, may order the
suspension of the sale.
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Section 111q
Seizure of material and equipment

(1) The seizure of material or of equipment within the meaning of section 74d of the Criminal Code may not be
ordered pursuant to section 111b (1) if its prejudicial consequences, in particular jeopardising the public interest
in prompt dissemination, are manifestly disproportionate to the importance of the matter.
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(2) Severable parts of the material which do not contain anything of a criminal nature shall be excluded from
seizure. Further limitations on the seizure may be included in the order.

(3) The seizure may be averted if the person concerned excludes from reproduction or dissemination that part
of the material giving rise to the seizure.

(4) It shall be for the court to order the seizure of periodically printed material or of the equipment used for or
intended for its production within the meaning of section 74d of the Criminal Code. Seizure of other printed
material or of the equipment used for or intended for its production within the meaning of section 74d of the
Criminal Code may also, in exigent circumstances, be ordered by the public prosecution office. The order made
by the public prosecution office shall become ineffective if it is not confirmed by the court within three days.
Those parts of the material giving rise to the seizure shall be designated in the order for seizure.

(5) Seizure in accordance with subsection (4) shall be set aside if public charges have not been preferred or
independent confiscation has not been applied for within two months. If the time limit set in sentence 1 is not
sufficient due to the particular scope of the investigations, the court may, upon application by the public
prosecution office, extend the time limit by another two months. The application may be repeated once. Before
preferring public charges or applying for independent confiscation, the seizure is to be set aside upon
application therefor by the public prosecution office.
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Chapter 9
Arrest and provisional arrest

table of contents

Section 112
Conditions for remand detention; grounds for arrest

(1) Remand detention may be ordered against the accused if he is strongly suspected of having committed the
offence and if there is a ground for arrest. It may not be ordered if it is disproportionate to the significance of the
case or to the penalty or measure of reform and prevention likely to be imposed.

(2) A ground for arrest shall exist if, on the basis of certain facts,

1.  it is established that the accused is at large or in hiding,

2.  considering the circumstances of the individual case, there is a risk that the accused will evade the criminal
proceedings (risk of flight) or

3.  the accused’s conduct gives rise to the strong suspicion that he will

a)  destroy, alter, remove, suppress or falsify evidence or

b)  improperly influence the co-accused, witnesses or experts or

c)  cause others to do so

and if, therefore, the danger exists that establishment of the truth will be made more difficult (risk of the
suppression of evidence).

(3) Remand detention may also be ordered against an accused who is strongly suspected pursuant to section
308 (1) to (3) of the Criminal Code of having committed an offence under section 6 (1) no. 1 or section 13 (1) of
the Code of Crimes against International Law or section 129a (1) or (2), also in conjunction with section 129b
(1) or under section 211, 212, 226, 306b or 306c of the Criminal Code or insofar as life or limb of another have
been endangered by the offence, even if there are no grounds for arrest pursuant to subsection (2).

table of contents

Section 112a
Danger of recidivism as ground for arrest

(1) A ground for arrest shall also exist if the accused is strongly suspected of

1.  having committed an offence under sections 174, 174a, 176 to 178 or under section 238 (2) and (3) of the
Criminal Code or

2.  having repeatedly or continually committed an offence which seriously undermines the legal order under
section 89a, section 89c (1) to (4), section 125a, sections 224 to 227, sections 243, 244, 249 to 255 or 260,
section 263, sections 306 to 306c or section 316a of the Criminal Code or under section 29 (1) sentence 1 no.
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1 or no. 10 or (3), section 29a (1), section 30 (1), section 30a (1) of the Narcotics Act, or under section 4 (3) no.
1 (a) of the New Psychoactive Substances Act

and certain facts substantiate the risk that prior to final conviction he will commit further serious crimes of the
same nature or will continue the offence, detention is required to avert the imminent danger and, in the cases
under no. 2, imprisonment for a term exceeding one year is expected to be imposed. When assessing the
strong suspicion of the accused’s having committed an offence within the meaning of sentence 1 no. 2,
consideration shall also be given to offences which are or have been the subject of other, including finally
concluded, proceedings.

(2) Subsection (1) shall not apply if the conditions for issuing a warrant of arrest under section 112 are met and
the conditions for the suspension of enforcement of the warrant of arrest under section 116 (1) and (2) are not
met.
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Section 113
Remand detention for less serious offences

(1) If the offence is punishable only by imprisonment for a term not exceeding six months or a fine of up to 180
daily rates, then remand detention may not be ordered on the ground of a risk of the suppression of evidence.

(2) In such cases, remand detention may be imposed on the ground of a risk of flight only if the accused

1.  has previously evaded the proceedings against him or has made preparations for flight,

2.  has no permanent residence or residence within the territorial scope of this statute or

3.  cannot establish his identity.
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Section 114
Warrant of arrest

(1) Remand detention shall be imposed by the judge in a written warrant of arrest.

(2) The warrant of arrest shall indicate

1.  the accused,

2.  the offence of which he is strongly suspected, the time and place of its commission, the statutory elements
of the offence and the penal provisions to be applied,

3.  the ground for arrest as well as

4.  the facts disclosing the strong suspicion of the offence and the ground for arrest, unless disclosure would
endanger national security.

(3) If it appears that section 112 (1) sentence 2 is applicable or if the accused invokes that provision, the
grounds for not applying it shall be stated.

table of contents

Section 114a
Issuance of warrant of arrest; translations

A copy of the warrant of arrest shall be handed over to the accused at the time of his arrest; if he does not have
a sufficient command of the German language, he shall additionally be provided with a translation in a language
he understands. If it is not possible for a copy and, where necessary, a translation to be handed over to him, he
must be informed without delay, in a language he understands, of the grounds for his arrest and the
accusations levied against him. In that case, the copy of the warrant of arrest and, where necessary, a
translation shall subsequently be handed over to him without delay.

table of contents

Section 114b
Instruction of arrested accused

(1) The arrested accused shall be instructed as to his rights without delay and in writing in a language he
understands. If written instruction is clearly insufficient, oral instruction shall also be given. The same procedure
shall apply accordingly if it is not possible to give instruction in writing; written instruction shall, however, be
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given subsequently insofar as this can reasonably be done. The accused shall confirm in writing that he was
given instruction; if he refuses, this shall be documented.

(2) In the instruction pursuant to subsection (1) the accused shall be advised that he

1.  shall, without delay, at the latest on the day after his apprehension, be brought before the court which is to
examine him and decide on his further detention,

2.  has the right to reply to the accusation or to remain silent,

3.  may request that evidence be taken in his defence,

4.  may at any time, including before his examination, consult with defence counsel of his choice,

4a.  may, in the cases under section 140 (1) and (2), request the appointment of defence counsel in accordance
with the provisions of section 141 (1) and (3),

5.  has the right to demand an examination by a female or male physician of his choice,

6.  may notify a relative or a person trusted by him, provided the purpose of the investigation is not significantly
endangered thereby,

7.  may, in accordance with the provisions of section 147 (4), apply to inspect the files and, under supervision,
to view items of evidence in official custody if he has no defence counsel and

8.  may, if remand detention is continued after he is brought before the competent judge,

a)  lodge a complaint against the warrant of arrest or apply for a review of detention (section 117 (1) and (2))
and an oral hearing (section 118 (1) and (2)),

b)  in the event of inadmissibility of the complaint, make an application for a court decision pursuant to section
119 (5) and

c)  make an application for a court decision pursuant to section 119a (1) against official decisions and measures
in the enforcement of remand detention.

The accused is to be advised of defence counsel’s right to inspect the files under section 147. An accused who
does not have a sufficient command of the German language or who is hearing or speech impaired shall be
advised in a language he understands that he may, in accordance with the provisions of section 187 (1) to (3) of
the Courts Constitution Act, demand that an interpreter or a translator be called in free of charge for the entire
criminal proceedings. A foreign national shall be advised that he may demand notification of the consular
representation of his home state and have messages communicated to the same.

table of contents

Section 114c
Notification of relatives

(1) An arrested accused shall be given the opportunity without delay to notify a relative or a person trusted by
him, provided the purpose of the investigation is not significantly endangered thereby.

(2) If detention is enforced against the arrested accused after he is brought before the court, the court shall
order that one of his relatives or a person trusted by him be notified without delay. The same duty shall exist in
respect of every further decision on the continuation of detention.

table of contents

Section 114d
Information communicated to penal institution

(1) The court shall communicate a copy of the warrant of arrest along with the request for admission to the
penal institution competent for the accused. In addition, it shall inform the penal institution of

1.  the public prosecution office in charge of the proceedings and the court competent pursuant to section 126,

2.  the persons notified pursuant to section 114c,

3.  decisions and other measures under section 119 (1) and (2),

4.  other decisions given in the proceedings, insofar as this is necessary for the performance of the duties of the
penal institution,
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5.  dates set down for the main hearing and information following therefrom which is necessary for the
performance of the duties of the penal institution,

6.  the time of the entry into force of the judgment and

7.  other personal data of the accused which the penal institution requires in the performance of its duties,
especially data concerning his personality and other relevant criminal proceedings.

Sentences 1 and 2 shall apply accordingly in the event of changes in the communicated facts. Communications
shall be dispensed with insofar as the facts have already otherwise become known to the penal institution.

(2) The public prosecution office shall support the court in the performance of its duties under subsection (1)
and shall, in particular, communicate ex officio to the penal institution the data referred to in subsection (1)
sentence 2 no. 7 as well as decisions and other measures it has taken pursuant to section 119 (1) and (2). The
public prosecution office shall also transmit a copy of the bill of indictment to the penal institution and
communicate the preferment of charges to the court competent pursuant to section 126 (1).

table of contents

Section 114e
Information passed on by penal institution

The penal institution shall communicate ex officio to the court and to the public prosecution office information
obtained during the enforcement of remand detention insofar as such information, in the opinion of the penal
institution, is of importance for the performance of the recipient’s duties and it has not already otherwise
become known to them. Other rights of the penal institution to communicate information to the court and to the
public prosecution office shall remain unaffected.
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Section 115
Appearance before competent judge

(1) If the accused is apprehended on the basis of a warrant of arrest, he shall be brought before the competent
court without delay.

(2) The court shall examine the accused concerning the subject of the accusation without delay following the
arrest and no later than on the following day.

(3) During the examination, the incriminating circumstances shall be pointed out to the accused and he shall be
informed of his right to reply to the accusation or to remain silent. He shall be given the opportunity to remove
grounds for suspicion and arrest and to present those facts which speak in his favour.

(4) If remand detention is continued, the accused shall be informed of the right of complaint as well as of other
legal remedies (section 117 (1) and (2), section 118 (1) and (2), section 119 (5), section 119a (1)). Section 304
(4) and (5) shall remain unaffected.

table of contents

Section 115a
Appearance before judge at nearest local court

(1) If the accused cannot be brought before the competent court at the latest on the day after his apprehension,
he shall be brought before the nearest local court without delay, no later than the day following his
apprehension.

(2) Once the accused has been brought before it, the court shall examine him without delay, no later than the
following day. Section 115 (3) shall apply at this examination, to the extent possible. If it transpires in the course
of the examination that the warrant of arrest has been revoked, that an application for its revocation has been
made by the public prosecution office (section 120 (3)) or that the person apprehended is not the person
designated in the warrant of arrest, the apprehended person shall be released. If he raises other objections to
the warrant of arrest or its enforcement which are not manifestly unfounded or if the court has doubts regarding
the continuation of detention, it shall inform the competent court and the competent public prosecution office
without delay, using the fastest means available in the circumstances; the competent court shall without delay
review whether the warrant of arrest is to be revoked or its enforcement suspended.

(3) If the accused is not released, he shall, at his request, be brought before the competent court for
examination in accordance with section 115. The accused shall be informed of this right and shall be instructed
pursuant to section 115 (4).

table of contents
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Section 116
Suspension of enforcement of warrant of arrest

(1) The judge shall suspend enforcement of a warrant of arrest which is justified merely by a risk of flight if there
is a sufficiently substantiated expectation that the purpose of remand detention may also be achieved by less
severe measures. The following measures, in particular, may be considered:

1.  the direction to report at certain times to the judge, the prosecuting authority or to a specific office to be
designated by them,

2.  the direction not to leave one’s place of residence or stay or a certain area without the permission of the
judge or the prosecuting authority,

3.  the direction not to leave one’s private premises except under the supervision of a designated person,

4.  the provision of security by the accused or another person.

(2) The judge may also suspend enforcement of a warrant of arrest which is justified on account of the risk of
suppression of evidence if less severe measures sufficiently give rise to the expectation that they will
considerably reduce the risk of the suppression of evidence. In particular, a direction not to have contact with
co-accused persons, witnesses or experts may be considered.

(3) The judge may suspend enforcement of a warrant of arrest issued in accordance with section 112a if there
are sufficient grounds to assume that the accused will comply with certain directions and that the purpose of
detention will be fulfilled thereby.

(4) In the cases under subsections (1) to (3), the judge shall order enforcement of the warrant of arrest if

1.  the accused grossly contravenes the duties and restrictions imposed upon him,

2.  the accused makes preparations for flight, remains absent without sufficient excuse upon proper summons
to appear or shows in any other manner that the trust placed in him was not justified or

3.  new circumstances have arisen which necessitate the arrest.

table of contents

Section 116a
Suspension upon provision of security

(1) Security shall be provided by depositing cash, securities, pledges or a guarantee issued by suitable
persons. Any diverging provisions in a statutory instrument issued under the Act on Payments to and from
Courts and Judicial Authorities (Gesetz über den Zahlungsverkehr mit Gerichten und Justizbehörden) shall
remain unaffected.

(2) The judge shall determine the amount and type of security at his discretion.

(3) An accused person who is not resident within the territorial scope of this statute and applies for suspension
of enforcement of the warrant of arrest upon provision of security must authorise a person residing within the
district of the competent court to receive service on his behalf.
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Section 116b
Relationship between remand detention and other measures involving deprivation of liberty

Enforcement of remand detention shall precede the enforcement of detention pending extradition, provisional
detention pending extradition, detention pending deportation and detention pending exit from the federal
territory. Enforcement of other measures involving deprivation of liberty shall precede the enforcement of
remand detention, unless the court rules otherwise because the purpose of remand detention so requires.
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Section 117
Review of detention

(1) As long as the accused is in remand detention, he may at any time apply for a court hearing as to whether
the warrant of arrest is to be revoked or its enforcement suspended in accordance with section 116 (review of
detention).

(2) A complaint shall be inadmissible if an application has been made for a review of detention. The right of
complaint against the decision on the application shall remain unaffected.
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(3) The judge may order specific investigations which may be important for the subsequent decision concerning
continuation of remand detention, and he may conduct a further review after completion of such investigations.

(4) (repealed)

(5) (repealed)
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Section 118
Procedure for review of detention

(1) In the case of a review of detention being carried out, a decision shall be given after an oral hearing upon
application by the accused or ex officio at the court’s discretion.

(2) If a complaint has been lodged against the warrant of arrest, then, upon application by the accused or ex
officio, a decision may also be given in the complaint proceedings after an oral hearing.

(3) If remand detention has been upheld following an oral hearing, the accused shall have a right to a further
oral hearing only if remand detention has continued for at least three months and at least two months of
remand detention have elapsed since the last oral hearing.

(4) A right to an oral hearing shall not exist as long as the main hearing is in process or after a judgment has
been pronounced which imposes a sentence of imprisonment or a measure of reform and prevention involving
deprivation of liberty.

(5) The oral hearing shall be held without delay; unless the accused consents thereto, it may not be scheduled
more than two weeks after receipt of the application.
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Section 118a
Oral hearing for review of remand detention

(1) The public prosecution office, the accused and defence counsel shall be notified of the place and time of the
oral hearing.

(2) The accused shall be brought to the hearing, unless he has waived his right to be present at the hearing or
unless great distance or sickness of the accused or other insurmountable obstacles prevent his being brought
to the hearing. The court may order that, under the conditions of sentence 1, the oral hearing shall be
conducted in such a way that the accused is located somewhere other than the court and the hearing is
simultaneously transmitted audio-visually to the place where the accused is located and to the courtroom. If the
accused is not brought to the oral hearing and if the procedure pursuant to sentence 2 is not followed, defence
counsel shall safeguard his rights at the hearing. In that case, the accused shall be assigned defence counsel
for the oral hearing if he does not yet have such counsel. Sections 142, 143 and 145 shall apply accordingly.

(3) The parties present shall be heard during the oral hearing. The court shall determine the type and extent of
evidence to be taken. A record shall be drawn up of the hearing; sections 271 to 273 shall apply accordingly.

(4) The decision shall be pronounced at the end of the oral hearing. If this is not possible, the decision shall be
given within one week at the latest.
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Section 118b
Application of provisions concerning appellate remedies

Sections 297 to 300 and section 302 (2) shall apply accordingly to applications for a review of detention
(section 117 (1)) and to applications for an oral hearing.

table of contents

Section 119
Restrictions during remand detention relating to grounds for arrest

(1) Insofar as necessary to avert the risk of flight, suppression of evidence or repetition (sections 112 and
112a), restrictions may be imposed upon a detained accused. In particular, an order may be made that

1.  visitation and telecommunications shall be subject to permission,

2.  visitation, telecommunications, correspondence and parcels shall be monitored,
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3.  the handing over of items during visitation shall be subject to permission,

4.  the accused shall be separated from individual or all other detainees,

5.  his placement and presence on premises shared with other detainees shall be restricted or ruled out.

The orders shall be made by the court. If its order cannot be obtained in time, the public prosecution office or
the penal institution may make a provisional order. The order shall be submitted to the court for approval within
three working days, unless it has in the meantime ceased to be operative. The accused shall be informed of
orders. The order referred to in sentence 2 no. 2 shall include the authorisation to terminate visitation and
telecommunications as well as to hold correspondence and parcels.

(2) Implementation of the order shall be incumbent upon the authority making the order. The court may
revocably transfer the implementation of orders to the public prosecution office, which may avail itself of the
services of its investigators and the penal institution in effecting such implementation. The transfer shall not be
contestable.

(3) Where the surveillance of telecommunications has been ordered pursuant to subsection (1) sentence 2 no.
2, the persons with whom the accused is communicating shall be informed of the intended surveillance
immediately after the connection has been established. The information may be given by the accused himself.
The accused shall be advised in good time prior to the commencement of telecommunications of the duty to so
inform.

(4) Sections 148 and 148a shall remain unaffected. They shall apply accordingly to communications between
the accused and

1.  the probation office competent for his case,

2.  the authority competent for supervision of his conduct,

3.  the court assistance agency competent for his case,

4.  the Bundestag and the Länder parliaments,

5.  the Federal Constitutional Court and the Land constitutional court competent for his case,

6.  the Land ombudsman competent for his case,

7.  the Federal Commissioner for Data Protection and Freedom of Information, the agencies of the Länder
competent for the monitoring of compliance with data protection provisions in the Länder and the supervisory
authorities pursuant to section 38 of the Federal Data Protection Act,

8.  the European Parliament,

9.  the European Court of Human Rights,

10.  the European Court of Justice,

11.  the European Data Protection Supervisor,

12.  the European Ombudsman,

13.  the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment,

14.  the European Commission against Racism and Intolerance,

15.  the United Nations Human Rights Committee,

16.  the United Nations Committee on the Elimination of Racial Discrimination and the United Nations
Committee on the Elimination of Discrimination against Women,

17.  the United Nations Committee against Torture, its Subcommittee on Prevention of Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment and the corresponding national preventive mechanisms,

18.  the persons mentioned in section 53 (1) sentence 1 nos. 1 and 4 in regard to the content specified therein,

19.  unless the court orders otherwise,

a)  the prison advisory boards and

b)  the consular representation of his home state.
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The measures necessary to determine the existence of the conditions of sentences 1 and 2 shall be taken by
the authority competent pursuant to subsection (2).

(5) An application for a court decision may be made against decisions or other measures taken pursuant to this
provision, unless the legal remedy of complaint is admissible. The application shall not have suspensive effect.
The court may, however, make provisional orders.

(6) Subsections (1) to (5) shall also apply where another measure involving deprivation of liberty (section 116b)
is enforced against an accused in respect of whom remand detention has been ordered. In this case as well,
the competence of the court shall be governed by section 126.
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Section 119a
Court decision on measure taken by enforcing authority

(1) An application for a court decision may be made against an official decision or measure in the enforcement
of remand detention. An application for a court decision may also be made if an official decision applied for in
the enforcement of remand detention is not given within three weeks.

(2) The application for a court decision shall not have suspensive effect. The court may, however, make
provisional orders.

(3) The authority competent for the decision or measure relating to enforcement may also file a complaint
against the decision of the court.
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Section 120
Revocation of warrant of arrest

(1) The warrant of arrest shall be revoked as soon as the conditions for remand detention no longer apply or if
continued remand detention is disproportionate to the importance of the case or to the anticipated penalty or
measure of reform and prevention. In particular, it is to be revoked if the accused is acquitted or if the opening
of the main proceedings is refused or if the proceedings are terminated other than provisionally.

(2) The accused’s release shall not be delayed by the fact that an appellate remedy is being sought.

(3) The warrant of arrest shall also be revoked if the public prosecution office makes the relevant application
before public charges have been preferred. The public prosecution office may order the release of the accused
simultaneously with such application.

table of contents

Section 121
Continuation of remand detention beyond six months

(1) As long as a judgment has not been given imposing a sentence of imprisonment or a measure of reform
and prevention involving deprivation of liberty, then remand detention for one and the same offence exceeding
a period of six months shall be enforced only if the particular difficulty or the unusual extent of the investigations
or some other important reason do not yet admit pronouncement of judgment and justify continuation of remand
detention.

(2) In the cases under subsection (1), the warrant of arrest shall be revoked upon expiry of the six-month
period, unless enforcement of the warrant of arrest is suspended pursuant to section 116 or the higher regional
court orders remand detention to continue.

(3) If the case file is submitted to the higher regional court prior to the expiry of the time limit referred to in
subsection (2), the running of the time limit shall be suspended pending that court’s decision. If the main
proceedings commenced prior to the expiry of the time limit, the running of the time limit shall be suspended
until pronouncement of the judgment. If the main proceedings are suspended and the case file is forwarded to
the higher regional court without delay upon suspension of the proceedings, the running of the time limit shall
likewise be suspended pending that court’s decision.

(4) In cases over which a criminal division has jurisdiction pursuant to section 74a of the Courts Constitution
Act, the decision shall be given by the higher regional court competent pursuant to section 120 or 120a of the
Courts Constitution Act. In cases over which a higher regional court has jurisdiction pursuant to section 120 of
the Courts Constitution Act, the Federal Court of Justice shall decide instead.
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Section 122
Special review of detention by higher regional court

(1) In the cases under section 121, the competent court shall submit the files via the public prosecution office to
the higher regional court for decision if it deems the continuation of remand detention necessary or if the public
prosecution office so requests.

(2) The accused and his defence counsel shall be heard prior to the decision. The higher regional court may
decide on the continuation of remand detention after an oral hearing; in that case, section 118a shall apply
accordingly.

(3) If the higher regional court orders continuation of remand detention, section 114 (2) no. 4 shall apply
accordingly. In respect of the further review of remand detention (section 117 (1)), the higher regional court
shall have jurisdiction until a judgment is given imposing a sentence of imprisonment or a measure of reform
and prevention involving deprivation of liberty. It may refer the review of remand detention to the court having
jurisdiction pursuant to the general provisions for a period not exceeding three months. In the cases under
section 118 (1), the higher regional court shall decide on an application for an oral hearing at its discretion.

(4) Reviews of whether the conditions of section 121 (1) are met shall also be reserved for the higher regional
court in the further course of the proceedings. This review must be repeated no later than every three months.

(5) The higher regional court may suspend enforcement of the warrant of arrest in accordance with section 116.

(6) If more than one accused person is in remand detention in the same case, the higher regional court may
decide on the continuation of remand detention even of those accused persons for whom it would not yet be
competent pursuant to section 121 and to the aforementioned provisions.

(7) If the Federal Court of Justice has jurisdiction, it shall decide instead of the higher regional court.
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Section 122a
Maximum duration of remand detention in case of danger of recidivism

In the cases under section 121 (1), enforcement of remand detention may not be maintained for longer than
one year if it is based on the grounds for arrest under section 112a.
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Section 123
Revocation of measures to suspend enforcement of detention

(1) A measure serving to suspend enforcement of detention (section 116) shall be revoked if

1.  the warrant of arrest has been revoked or

2.  remand detention or imprisonment or a measure of reform and prevention involving deprivation of liberty is
being enforced.

(2) A security not yet forfeited shall be discharged under the same conditions.

(3) Anyone who has provided security for the accused may bring about its discharge either by causing the
accused to appear within a time limit to be set by the court or by reporting facts which warrant a suspicion that
the accused intends to flee and doing so early enough to allow for the accused to be arrested.
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Section 124
Forfeiture of security paid

(1) A security not yet discharged shall be forfeited to the Treasury if the accused evades the investigation or the
commencement of imprisonment or the measure of reform and prevention involving deprivation of liberty.

(2) Prior to the decision, the accused as well as the person who has provided security for the accused shall be
requested to make a statement. They shall be entitled only to lodge an immediate complaint against the
decision. Before a decision is given concerning the complaint, these persons and the public prosecution office
shall be given the opportunity to support their applications orally and to discuss the investigations which were
made.

(3) In respect of the person who has provided security for the accused, the decision declaring forfeiture shall
have the effect of a final judgment passed by a civil court judge and declared provisionally enforceable. After
expiry of the time limit for lodging a complaint, the decision shall take binding effect as a final civil judgment.
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Section 125
Competence for issuance of warrant of arrest

(1) Prior to the preferment of public charges, it shall be for the judge at the local court within whose district
venue is vested or where the accused is residing to issue the warrant of arrest upon application by the public
prosecution office or, if a public prosecutor cannot be reached and there are exigent circumstances, ex officio.

(2) After public charges have been preferred, the warrant of arrest shall be issued by the court seized of the
case and, if an appeal on points of law has been filed, by the court whose judgment is being contested. In
urgent cases, the presiding judge may also issue the warrant of arrest.
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Section 126
Competence for further court decisions

(1) Prior to the preferment of public charges, the court which issued the warrant of arrest shall be competent in
respect of further court decisions and measures relating to remand detention, suspension of its enforcement
(section 116), its enforcement (section 116b) and applications pursuant to section 119a. If the warrant of arrest
has been issued by a court hearing the complaint, jurisdiction shall rest with the court which gave the preceding
decision. If the preparatory proceedings are conducted at another place or if remand detention is enforced at
another place, the court may, upon application by the public prosecution office, transfer its jurisdiction to the
local court competent for that other place. If that place is divided into more than one court district, the Land
government shall issue a statutory instrument determining which local court is to be competent. The Land
government may delegate this authorisation to the Land department of justice.

(2) After public charges have been preferred, the court seized of the case shall have jurisdiction. During
proceedings on an appeal on points of law, the court whose judgment is being contested shall have jurisdiction.
Individual measures, in particular those under section 119, shall be ordered by the presiding judge. In urgent
cases, he may also revoke the warrant of arrest or suspend its enforcement (section 116) if the public
prosecution office consents thereto; otherwise, the decision of the court shall be obtained without delay.

(3) The court hearing the appeal on points of law may revoke the warrant of arrest if it quashes the contested
judgment and in arriving at this decision it is evident that the conditions of section 120 (1) are met.

(4) Sections 121 and 122 shall remain unaffected.

(5) Where, pursuant to the legislation of the Länder concerning the enforcement of remand detention, a
measure requires a prior court order or the approval of the court, competence shall lie with the local court in
whose district the measure is to be enforced. Where a Land maintains a facility for the purpose of enforcing
remand detention on the territory of another Land, the Länder concerned may agree that competence shall lie
with the local court in whose district the supervisory authority responsible for that facility has its seat. Section
121b of the Prison Act (Strafvollzugsgesetz) shall apply accordingly to the proceedings.
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Section 126a
Provisional placement

(1) If there are cogent reasons to believe that someone has committed an unlawful act whilst lacking criminal
responsibility or whilst in a state of diminished responsibility (sections 20 and 21 of the Criminal Code) and that
his placement in a psychiatric hospital or in an addiction treatment facility will be ordered, the court may make
an order for placement directing that he be provisionally placed in one of these institutions if public safety so
requires.

(2) Sections 114 to 115a, section 116 (3) and (4), and sections 117 to 119a, 123, 125 and 126 shall apply
accordingly with respect to provisional placement. Sections 121 and 122 shall apply accordingly, subject to the
proviso that the higher regional court shall review whether the conditions for provisional placement continue to
apply.

(3) The order for placement shall be revoked if the conditions for provisional placement no longer apply or if the
court does not order placement in a psychiatric hospital or in an addiction treatment facility in its judgment.
Release shall not be delayed by the fact that appellate remedies have been sought. Section 120 (3) shall apply
accordingly.

(4) If the person committed has a statutory representative or a legal representative as defined in section 1906
(5) of the Civil Code, the latter shall also be notified of any decisions pursuant to subsections (1) to (3).
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Section 127
Provisional arrest

(1) If a person is caught in the act or is being pursued, any person shall be authorised to arrest him
provisionally, even without judicial order, if there is reason to suspect flight or if his identity cannot be
immediately established. The establishment of the identity of a person by the public prosecution office or by
police officers shall be governed by section 163b (1).

(2) In exigent circumstances, the public prosecution office and police officers shall also be authorised to make a
provisional arrest if the conditions for issuance of a warrant of arrest or of an order for placement are met.

(3) In the case of an offence which can be prosecuted upon application only, provisional arrest shall also be
admissible where no application has yet been filed. This shall apply accordingly if an offence may be
prosecuted only with authorisation or upon request to prosecute.

(4) Sections 114a to 114c shall apply accordingly to provisional arrest by the public prosecution office and by
police officers.

table of contents

Section 127a
Exemption from ordering or continuation of provisional arrest

(1) If the accused has no permanent residence or residence within the territorial scope of this statute and if the
conditions for a warrant of arrest are met only on account of a risk of flight, the court may dispense with
ordering or continuing his arrest if

1.  it is not expected that a sentence of imprisonment or a measure of reform and prevention involving
deprivation of liberty will be ordered on account of the offence and

2.  the accused provides adequate security for the fine to be expected and the costs of the proceedings.

(2) Section 116a (1) and (3) shall apply accordingly.
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Section 127b
Provisional arrest and warrant of arrest in accelerated proceedings

(1) The public prosecution office and police officers shall also be authorised to provisionally arrest a person
caught in the act or being pursued

1.  if it is probable that an immediate decision will be taken in accelerated proceedings and

2.  if, on the basis of certain facts, it is to be feared that the arrested person will fail to appear at the main
hearing.

Sections 114a to 114c shall apply accordingly.

(2) A warrant of arrest (section 128 (2) sentence 2) may be issued on the grounds set out in subsection (1)
against an individual who is strongly suspected of having committed the offence only if it is to be expected that
the main hearing will be held within one week after the arrest. The warrant of arrest shall be limited to a
maximum period of one week, running from the day of the arrest.

(3) The decision to issue the warrant of arrest shall be given by the judge responsible for conducting the
accelerated proceedings.
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Section 128
Appearance before judge following provisional arrest

(1) The arrested person shall, without delay, be brought before the judge of the local court in whose district he
was arrested, at the latest on the day after his arrest, unless he has been released. The judge shall examine
the person brought before him in accordance with section 115 (3).

(2) If the judge does not consider the arrest justified or if he considers that the reasons therefor no longer apply,
he shall order release. Otherwise, he shall issue a warrant of arrest or an order for placement upon application
by the public prosecution office or, if the public prosecutor cannot be reached, ex officio. Section 115 (4) shall
apply accordingly.

table of contents
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Section 129
Appearance before judge following provisional arrest after preferment of public charges

If public charges have already been preferred against the arrested person, he shall be brought before the
competent court either immediately or upon the direction of the judge before whom he was first brought; this
court shall, at the latest on the day after the arrest, decide on the arrested person’s release, detention or
provisional placement.
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Section 130
Warrant of arrest prior to filing request to prosecute

If, because of a suspected offence which may be prosecuted only upon request, a warrant of arrest is issued
before the request is filed, the person entitled to file such a request, or, if there are several such entitled
persons, then at least one of them, shall be immediately informed of the issuance of the warrant of arrest and
be notified that the warrant of arrest will be revoked if the request is not filed within a time limit to be determined
by the judge, which shall not exceed one week. If no request to prosecute is filed within this time limit, the
warrant of arrest shall be revoked. This shall apply accordingly if an offence may be prosecuted only upon
authorisation or upon a request to prosecute. Section 120 (3) shall apply.
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Chapter 9a
Further measures to secure criminal prosecution and enforcement of sentence
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Section 131
Alert for arrest

(1) The judge or the public prosecution office and, in exigent circumstances, its investigators (section 152 of the
Courts Constitution Act) may issue an alert for arrest on the basis of a warrant for arrest or an order for
placement.

(2) If the conditions are met for a warrant of arrest or an order for placement the issuance of which cannot be
awaited without endangering the success of the investigations, the public prosecution office and its
investigators (section 152 of the Courts Constitution Act) may order measures under subsection (1) if this is
necessary for a provisional arrest. The decision on the issuance of a warrant of arrest or an order for placement
shall be obtained without delay and at the latest within one week.

(3) In the case of an offence of substantial significance, the judge and the public prosecution office may, in the
cases under subsections (1) and (2), also order public searches if other means of determining the accused’s
whereabouts would offer much less prospect of success or would be much more difficult. In exigent
circumstances and if the judge or the public prosecution office cannot be reached in time, the public
prosecution office’s investigators (section 152 of the Courts Constitution Act) shall also be entitled to exercise
this power, subject to the same conditions. In the cases under sentence 2, the decision of the public
prosecution office shall be obtained without delay. The order shall become ineffective if it is not confirmed within
24 hours.

(4) The accused shall be named and, where necessary, described as accurately as possible; an image may be
attached. The offence of which he is suspected, the place and time of its commission, as well as circumstances
which may be relevant for his apprehension may be indicated.

(5) Sections 115 and 115a shall apply accordingly.
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Section 131a
Alert to determine whereabouts

(1) An alert may be issued requiring determination of the whereabouts of an accused or of a witness if his
whereabouts are not known.

(2) Subsection (1) shall also apply to alerts referring to the accused insofar as they are necessary to secure a
driving licence, to carry out identification measures, to conduct a DNA analysis or to establish his identity.

(3) A public search may also be ordered in the case of an offence of substantial significance on the basis of an
alert requiring determination of the whereabouts of an accused or of a witness if the accused is strongly
suspected of having committed the offence and where other means of determining his whereabouts would offer
much less prospect of success or would be much more difficult.
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(4) Section 131 (4) shall apply accordingly. When determining the whereabouts of a witness it shall be made
clear that the person sought is not the accused. There shall be no public search if overriding interests of the
witness meriting protection present an obstacle thereto. Images of the witness may be used only if other means
of determining his whereabouts would offer no prospect of success or would be much more difficult.

(5) The alerts referred to in subsections (1) and (2) may be issued in all search instruments used by the
prosecuting authorities.
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Section 131b
Publication of images of accused or witness

(1) Publication of images of an accused who is suspected of having committed an offence of substantial
significance shall also be admissible if investigating an offence, in particular establishing the identity of an
unknown offender, by other means would offer much less prospect of success or would be much more difficult.

(2) Publication of images of a witness and references to the criminal proceedings underlying such publication
shall also be admissible if investigating an offence of substantial significance, in particular establishing the
identity of the witness, by other means would offer no prospect of success or would be much more difficult. The
publication must make it clear that the person in the image is not an accused person.

(3) Section 131 (4) sentence 1 half-sentence 1 and sentence 2 shall apply accordingly.
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Section 131c
Ordering and confirmation of searches

(1) Searches pursuant to section 131a (3) and section 131b may be ordered only by the judge and, in exigent
circumstances, also by the public prosecution office and its investigators (section 152 of the Courts Constitution
Act). Searches pursuant to section 131a (1) and (2) shall be ordered by the public prosecution office; in exigent
circumstances, they may also be ordered by its investigators (section 152 of the Courts Constitution Act).

(2) In cases of continuous publication in electronic media, as well as in cases of repeated publication on
television and in periodically printed matter, the order made by the public prosecution office and its investigators
(section 152 of the Courts Constitution Act) pursuant to subsection (1) sentence 1 shall become ineffective if
they are not confirmed by a judge within one week. In all other cases, search orders made by the public
prosecution office’s investigators (section 152 of the Courts Constitution Act) shall become ineffective if they
are not confirmed by the public prosecution office within one week.
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Section 132
Provision of security; authorised recipient

(1) If an accused who is strongly suspected of having committed an offence has no permanent residence or
residence within the territorial scope of this statute and the conditions for a warrant of arrest are not met, an
order may be made so as to ensure that criminal proceedings are conducted to the effect that the accused

1.  provide adequate security for the anticipated fine and the costs of the proceedings and

2.  authorise a person residing within the district of the competent court to accept service.

Section 116a (1) shall apply accordingly.

(2) This order may be made only by the judge and, in exigent circumstances, also by the public prosecution
office and its investigators (section 152 of the Courts Constitution Act).

(3) If the accused fails to comply with the order, means of transportation and other objects which the accused
has on his person and which belong to him may be seized. Sections 94 and 98 shall apply accordingly.
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Chapter 9b
Provisional disqualification from exercising profession
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Section 132a
Ordering and revocation of provisional disqualification from exercising profession
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(1) If there are cogent reasons to believe that disqualification from exercising a profession will be ordered
(section 70 of the Criminal Code), the judge may make an order provisionally prohibiting the accused from
exercising his profession, branch of profession, trade or branch of trade. Section 70 (3) of the Criminal Code
shall apply accordingly.

(2) The provisional disqualification from exercising a profession shall be revoked if the reason therefor no
longer exists or if the court does not order disqualification from exercising a profession in the judgment.
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Chapter 10
Examination of accused
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Section 133
Summons

(1) The accused shall be summoned in writing to the examination.

(2) The summons may include a warning that the accused will be brought before the court in the case of non-
compliance.
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Section 134
Appearance before judge

(1) An order may be made that the accused be brought before the court immediately if reasons exist which
would justify the issuance of a warrant of arrest.

(2) The order shall precisely describe the accused and the offence with which he is charged; the reason for his
being brought before the court shall be indicated.
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Section 135
Immediate examination

The accused shall, without delay, be brought before the judge and examined by him. He may not be kept in
custody by virtue of the order for longer than the end of the day following the day on which he was first brought
before the court.
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Section 136
First examination

(1) At the commencement of the first examination, the accused shall be informed of the offence with which he is
charged and of the applicable criminal law provisions. He shall be advised that the law grants him the right to
respond to the charges or not to make any statement on the charges and the right, at any stage, even prior to
his examination, to consult defence counsel of his choice. If the accused wishes to consult defence counsel
prior to his examination, he shall be provided with information which makes it easier for him to be able to
contact such defence counsel. Reference is thereby to be made to any emergency legal services which are
available. He shall, further, be advised that he may request evidence to be taken in his defence and, under the
conditions of section 140 (1) and (2), request the appointment of defence counsel in accordance with section
141 (1) and (3); in the latter case, reference shall be made to the resulting costs referred to in section 465. In
appropriate cases, the accused shall also be informed that he may make a written statement and of the
possibility of victim–offender mediation.

(2) The examination is to give the accused the opportunity to dispel the grounds for suspecting him and to
assert the facts which speak in his favour.

(3) At the first examination of the accused, consideration shall also be given to ascertaining his personal
situation.
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Section 136a
Prohibited examination methods; prohibited evidence

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1210
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1211
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1214
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1217
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1219
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1223


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 66/176

(1) The accused’s freedom to make up his mind and to manifest his will must not be impaired by ill-treatment,
induced fatigue, physical intervention on the body, the administration of drugs, torture, by means of deception
or hypnosis. Compulsion may be used only insofar as this is permitted by criminal procedure law. Threatening
the accused with measures not permitted under the provisions of criminal procedure law and holding out the
prospect of an advantage not envisaged by statute shall be prohibited.

(2) Measures which impair the accused’s memory or his capacity to understand the wrongfulness of an act shall
not be permitted.

(3) The prohibitions under subsections (1) and (2) shall apply irrespective of the accused’s consent. Statements
which were obtained in breach of this prohibition shall not be used, even if the accused consents to their use.

table of contents

Chapter 11
Defence
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Section 137
Accused’s right to assistance of defence counsel

(1) The accused may avail himself of the assistance of defence counsel at any stage of the proceedings. No
more than three defence counsel may be chosen.

(2) If the accused has a statutory representative, the latter may also engage defence counsel independently.
Subsection (1) sentence 2 shall apply accordingly.
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Section 138
Own choice of defence counsel

(1) Lawyers (Rechtsanwälte) and professors of law at German institutions of higher education as defined in the
Framework Act for Higher Education (Hochschulrahmengesetz) who are qualified to hold judicial office may be
engaged as defence counsel.

(2) Other persons may be engaged only with the approval of the court. In cases where the assistance of
defence counsel is mandatory and the person chosen is not amongst the persons who may be appointed as
defence counsel, such person may additionally be admitted as counsel of the accused’s own choice only
together with one who may be so appointed.

(3) If witnesses, private prosecutors, private accessory prosecutors, persons entitled to private accessory
prosecution and aggrieved persons can avail themselves of the assistance of a lawyer or representation by a
lawyer, they may, in accordance with subsection (1) and subsection (2) sentence 1, also choose the other
persons designated therein.
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Section 138a
Exclusion of defence counsel

(1) Defence counsel shall be excluded from participating in proceedings if he is strongly suspected or
suspected to a degree justifying the opening of the main proceedings

1.  of being involved in the offence which constitutes the subject of investigation,

2.  of abusing communications with an accused who is not at liberty for the purpose of committing offences or
seriously endangering the security of a penal institution or

3.  of having committed an act which, in the event of the accused’s conviction, would constitute handling stolen
data, aiding after the fact, obstruction of prosecution or punishment, or handling stolen goods.

(2) Defence counsel shall also be excluded from participating in proceedings the subject of which is an offence
under section 129a, also in conjunction with section 129b (1), of the Criminal Code if certain facts give rise to
the suspicion that he has committed or is committing one of the acts designated in subsection (1) nos. 1 and 2.

(3) The exclusion shall be revoked

1.  as soon as its conditions are no longer met, not, however, for the sole reason that the accused has been
released,
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2.  if defence counsel is acquitted in main proceedings which were opened on account of the facts leading to
exclusion or if a culpable breach of professional duties in relation to these facts is not determined in a judgment
handed down by a disciplinary court,

3.  if, within one year after exclusion, main criminal proceedings or professional disciplinary proceedings have
not been opened or a summary penalty order has not been made on the basis of the facts leading to exclusion.

An exclusion which is to be revoked in accordance with no. 3 may be maintained for a limited time, at the most,
however, for one more year if the particular difficulty or the particular scope of the case or another important
reason does not yet permit a decision to be taken on the opening of the main proceedings.

(4) As long as defence counsel is excluded, he may not defend the accused in other proceedings governed by
statute either. He may not visit an accused who is not at liberty in relation to other matters.

(5) As long as defence counsel is excluded, he may not defend other accused persons in the same
proceedings either or in other proceedings if such proceedings are based on an offence under section 129a,
also in conjunction with section 129b (1), of the Criminal Code and where exclusion was ordered during
proceedings which were also based on such an offence. Subsection (4) shall apply accordingly.
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Section 138b
Exclusion of defence counsel in case of danger to national security

Defence counsel shall also be excluded from participating in proceedings the subject of which is one of the
offences designated in section 74a (1) no. 3 and section 120 (1) no. 3 of the Courts Constitution Act or breach
of the duties under section 138 of the Criminal Code concerning the offences of high treason or endangering
external security under sections 94 to 96, 97a and 100 of the Criminal Code if, in view of certain facts, there is
reason to believe that his participation would endanger the security of the Federal Republic of Germany.
Section 138a (3) sentence 1 no. 1 shall apply accordingly.

table of contents

Section 138c
Competence for decision on exclusion of defence counsel

(1) Decisions under sections 138a and 138b shall be given by the higher regional court. If the Federal Public
Prosecutor General is conducting the investigations in the preparatory proceedings or if the proceedings are
pending before the Federal Court of Justice, the Federal Court of Justice shall decide. If the proceedings are
pending before a panel of the higher regional court or of the Federal Court of Justice, another panel shall
decide.

(2) After public charges have been preferred and until final conclusion of the proceedings, the court which is
competent pursuant to subsection (1) shall decide, upon submission by the court before which the proceedings
are pending and otherwise upon application by the public prosecution office. The submission shall be made
upon application by the public prosecution office or ex officio through the intervention of the public prosecution
office. If defence counsel who is a member of a bar association is to be excluded, a copy of the public
prosecution office’s application pursuant to sentence 1 or the submission by the court shall be communicated to
the president of the competent bar association. The latter may make submissions in the proceedings.

(3) The court before which the proceedings are pending may order the rights of defence counsel under sections
147 and 148 to be suspended pending an order on exclusion by the court competent under subsection (1); it
may also order suspension of such rights with respect to the cases designated in section 138a (4) and (5). Prior
to the preferment of public charges and subsequent to final conclusion of the proceedings, the order under
sentence 1 shall be given by the court which has to decide on exclusion of defence counsel. The order shall
take the form of an incontestable decision. For the duration of the order, the court shall appoint another defence
counsel to exercise the rights under sections 147 and 148. Section 142 shall apply accordingly.

(4) If the court before which the proceedings are pending makes a submission pursuant to subsection (2)
during the main hearing, it shall simultaneously interrupt or suspend the main hearing until a decision is given
by the court competent pursuant to subsection (1). The main hearing may be interrupted for up to 30 days.

(5) If defence counsel, on his own initiative or at the request of the accused, withdraws from participation in the
proceedings after an application for his exclusion has been filed pursuant to subsection (2) or the matter has
been submitted to the court competent to decide, this court may continue the exclusion proceedings with the
aim of determining whether the participation of defence counsel who has withdrawn is admissible in the
proceedings. The determination of inadmissibility shall be equivalent to exclusion within the meaning of
sections 138a, 138b and 138d.

(6) If defence counsel has been excluded from participating in the proceedings, costs caused by the
suspension can be imposed on him. The decision on this shall be taken by the court before which the
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proceedings are pending.
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Section 138d
Procedure for exclusion of defence counsel

(1) A decision on the exclusion of defence counsel shall be given after an oral hearing.

(2) Defence counsel shall be summoned to the oral hearing. The time limit for the summons shall be one week;
it may be reduced to three days. The public prosecution office, the accused and, in the cases under section
138c (2) sentence 3, the president of the bar association shall be notified of the date of the oral hearing.

(3) The oral hearing may be held without defence counsel if he has been properly summoned and has had his
attention drawn in the summons to the fact that the oral hearing may be conducted in his absence.

(4) Those parties who are present at the oral hearing shall be heard. Section 247a (2) sentence 1 shall apply
accordingly to the hearing of the president of the bar association. The extent to which evidence is taken shall
be determined by the court at its duty-bound discretion. A record shall be drawn up of the hearing; sections 271
to 273 shall apply accordingly.

(5) The decision shall be pronounced at the end of the oral hearing. If this is not possible, the decision shall be
given no later than within one week.

(6) An immediate complaint shall be admissible against a decision excluding defence counsel for the reasons
designated in section 138a or concerning a case referred to in section 138b. The president of the bar
association shall not be entitled to lodge a complaint. A decision rejecting the exclusion of defence counsel
pursuant to section 138a shall not be contestable.
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Section 139
Transferral of defence to trainee lawyer

A lawyer engaged as defence counsel may, with the consent of the person who selected him, entrust the
defence to a person who has undergone legal training and who has passed the first examination for the judicial
service and has been employed within the judicial service for at least one year and three months.

table of contents

Section 140
Mandatory defence

(1) The participation of defence counsel shall be mandatory if

1.  the main hearing at first instance is held at the higher regional court or at the regional court;

2.  the accused is charged with a serious criminal offence;

3.  the proceedings may result in an order prohibiting the exercise of a profession;

4.  remand detention under section 112 or 112a or provisional placement under section 126a or section 275a
(6) is enforced against an accused;

5.  the accused has been in an institution for at least three months based on judicial order or with the approval
of the judge and will not be released from such institution at least two weeks prior to commencement of the
main hearing;

6.  placement of the accused pursuant to section 81 is being considered for the purpose of preparing an opinion
on his mental condition;

7.  proceedings for preventive detention are conducted;

8.  the previous defence counsel is excluded from participating in the proceedings by a decision;

9.  a lawyer has been assigned to the aggrieved person pursuant to section 397a and section 406h (3) and (4).

(2) In all other cases, the presiding judge shall appoint defence counsel upon application or ex officio if the
assistance of defence counsel appears necessary due to the severity of the offence, due to the difficult factual
or legal situation, or if it is evident that the accused cannot defend himself. Applications filed by accused
persons with a speech or hearing impairment shall be granted.
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(3) The appointment of defence counsel pursuant to subsection (1) no. 5 may be revoked if the accused is
released from the institution at least two weeks prior to commencement of the main hearing. The appointment
of defence counsel pursuant to subsection (1) no. 4 shall remain effective for the further proceedings under the
conditions of subsection (1) no. 5, unless another defence counsel is appointed.
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Section 141
Court-appointed defence counsel

(1) In the cases under section 140 (1) nos. 1 to 3 and 5 to 9 and (2), defence counsel shall be appointed by the
court as soon as an indicted accused who has no defence counsel has been requested in accordance with
section 201 to reply to the bill of indictment.

(2) If it only subsequently appears that defence counsel is needed, he shall be appointed immediately.

(3) Defence counsel may also be appointed in the course of the preliminary investigation. The public
prosecution office shall request such appointment if, in its opinion, the assistance of defence counsel will be
necessary pursuant to section 140 (1) or (2). Upon conclusion of the investigations (section 169a), he shall be
appointed upon application by the public prosecution office. The court before which the judicial examination is
to be conducted shall appoint defence counsel to the accused if the public prosecution office so requests or if,
on account of the importance of the examination, it appears necessary for defence counsel to be involved in
order to safeguard the rights of the accused. In the case under section 140 (1) no. 4 defence counsel shall be
appointed without delay after the commencement of enforcement.

(4) The judge presiding over the court seized of the case shall decide on the appointment. Before preferring
charges, the local court in whose district the public prosecution office or its relevant office has its seat, or the
court competent pursuant to section 162 (1) sentence 3 shall decide; in the case under section 140 (1) no. 4,
the court competent pursuant to section 126 or section 275a (6) shall decide.
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Section 142
Selection of defence counsel to be appointed

(1) Prior to the appointment of defence counsel, the accused shall be given the opportunity to name defence
counsel of his choice within a time limit to be specified. It shall be for the presiding judge to appoint such
defence counsel, unless there is an important reason for him not doing so.

(2) In the cases under section 140 (1) nos. 2, 5 and 9, and section 140 (2), persons who have undergone legal
training and have passed the prescribed first examination for the judicial service and have been employed
within the judicial service for at least one year and three months may also be appointed as defence counsel in
proceedings at first instance, but not before the court to whose judges they have been assigned for training.
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Section 143
Revocation of appointment of defence counsel

The appointment of defence counsel by the court shall be revoked if another defence counsel is soon to be
chosen and such counsel accepts the mandate.
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Section 144
(repealed)
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Section 145
Court-appointed defence counsel’s failure or refusal to appear

(1) If, in a case where defence is mandatory, defence counsel fails to appear at the main hearing, leaves at an
inappropriate time or refuses to carry on the defence, the presiding judge shall immediately appoint another
defence counsel for the defendant. However, the court may also decide to suspend the hearing.

(2) If mandatory defence counsel is appointed only during the course of the main hearing in accordance with
section 141 (2), the court may decide to suspend the main hearing.

(3) The hearing shall be interrupted or suspended if the newly appointed defence counsel declares that he does
not have the time needed to prepare the defence.
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(4) If a suspension becomes necessary through the fault of defence counsel, he shall be charged with the costs
incurred.
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Section 145a
Service on defence counsel

(1) Defence counsel of choice whose power of attorney is recorded in the files as well as court-appointed
defence counsel are considered authorised to receive notifications and other communications on behalf of the
accused.

(2) A summons for the accused may be served on defence counsel only if he is expressly authorised to receive
summonses by power of attorney recorded in the files. Section 116a (3) shall remain unaffected.

(3) If a decision is served on defence counsel pursuant to subsection (1), the accused shall be informed
thereof; he shall be provided with a copy of the decision at the same time. If a decision is served on the
accused, defence counsel shall be simultaneously informed thereof even if the files contain no power of
attorney; he shall also be provided with a copy of the decision.
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Section 146
Prohibition of joint defence counsel

Defence counsel may not appear for more than one person accused of the same offence. Nor may he appear
in a single set of proceedings for more than one person accused of different offences.

table of contents

Section 146a
Rejection of accused’s own choice of defence counsel

(1) If a person has been chosen as defence counsel although the conditions of section 137 (1) sentence 2 or of
section 146 are met, he shall be rejected as defence counsel as soon as this becomes evident; the same shall
apply if the conditions of section 146 are met after he has been chosen. If, in the cases under section 137 (1)
sentence 2, more than one defence counsel gives notification of their mandate and if this means that the
maximum number of counsel has been exceeded, they shall all be rejected. The decision to reject defence
counsel shall be taken by the court before which the proceedings are pending or which would be competent to
hear the main proceedings.

(2) Acts by defence counsel prior to his rejection shall not be ineffective merely on account of the conditions of
section 137 (1) sentence 2 or of section 146 being met.
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Section 147
Right to inspect files, right of inspection; accused’s right to information

(1) Defence counsel shall be authorised to inspect those files which are available to the court or which would
have to be submitted to the court if charges were preferred as well as to view items of evidence in official
custody.

(2) If the fact that the investigations have been concluded has not yet been recorded in the file, defence
counsel may be refused inspection of the files or of individual parts of the files as well as the viewing of items of
evidence in official custody insofar as this may jeopardise the purpose of the investigation. If the conditions of
sentence 1 are met and if the accused is in remand detention or if, in the case of provisional arrest, this has
been requested, information of relevance for the assessment of the lawfulness of such deprivation of liberty
shall be made available to defence counsel in suitable form; to this extent, as a rule, inspection of the files shall
be granted.

(3) At no stage of the proceedings may defence counsel be refused inspection of records drawn up of the
examination of the accused or of such judicial investigatory acts to which defence counsel was or should have
been admitted, nor may he be refused inspection of expert opinions.

(4) An accused who has no defence counsel shall be authorised, applying subsections (1) to (3) accordingly, to
inspect the files and to view, under supervision, items of evidence in official custody insofar as the purpose of
the investigation even in other criminal proceedings cannot be endangered thereby and the overriding interests
of third parties meriting protection do not constitute an obstacle thereto. If the files are not kept in electronic
form, instead of granting inspection of the files, copies of the files may be made available to the accused.
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(5) The public prosecution office shall decide whether to grant inspection of the files in preparatory proceedings
and after final conclusion of the proceedings; in all other cases, the presiding judge of the court seized of the
case shall be competent to decide. If the public prosecution office refuses inspection of the files after noting the
termination of the investigations in the file, if it refuses inspection pursuant to subsection (3) or if the accused is
not at liberty, a decision by the court competent pursuant to section 162 may be applied for. Sections 297 to
300, 302, 306 to 309, 311a and 473a shall apply accordingly. These decisions shall be given without reasons if
their disclosure might jeopardise the purpose of the investigation.

(6) If the reason for refusing inspection of the files has not already ceased to exist, the public prosecution office
shall revoke the order no later than upon conclusion of the investigations. Defence counsel or an accused who
has no defence counsel shall be notified as soon as he once again has the unrestricted right to inspect the files.

(7) (repealed)
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Section 148
Accused’s communications with defence counsel

(1) The accused shall be entitled to communicate with defence counsel in writing as well as orally even when
he is not at liberty.

(2) If an accused who is not at liberty is strongly suspected of having committed an offence under section 129a,
also in conjunction with section 129b (1), of the Criminal Code, the court shall order that in communications
with defence counsel any papers or other items shall be rejected if the sender does not agree to their being first
submitted to the court competent pursuant to section 148a. If no warrant of arrest has been issued for an
offence under section 129a, also in conjunction with section 129b (1), of the Criminal Code, the decision shall
be given by the court which would be competent to issue a warrant of arrest. If the written correspondence
referred to in sentence 1 is subject to surveillance, devices which rule out the possibility of handing over papers
and other items shall be put in place in respect of conversations with defence counsel.
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Section 148a
Implementation of surveillance measures

(1) The judge of the local court in whose district the penal institution is located shall be competent as regards
the implementation of surveillance measures under section 148 (2). If a report of an offence is to be made
pursuant to section 138 of the Criminal Code, papers or other items in respect of which there is an obligation to
report an offence shall be provisionally taken into custody. The provisions concerning seizure shall remain
unaffected.

(2) A judge who is entrusted with implementing surveillance measures may not be or become seized of the
subject of the investigation. The judge shall keep secret any knowledge which he obtains during surveillance;
section 138 of the Criminal Code shall remain unaffected.
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Section 149
Admission of assisting counsel

(1) The spouse or life partner of a defendant shall be admitted to the main hearing to give assistance in the
defence and shall be heard upon his or her request. The time and place of the main hearing shall be
communicated to him or her in time.

(2) The same rule shall apply to a defendant’s statutory representative.

(3) In the preliminary investigation, the decision whether to admit such assistance shall be left to the judge’s
discretion.

table of contents

Section 150
(repealed)
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Book 2
Proceedings at first instance

table of contents
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Chapter 1
Public charges
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Section 151
Principle of indictment

The opening of a judicial investigation shall be conditional upon the preferment of charges.
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Section 152
Indicting authority; principle of mandatory prosecution

(1) The public prosecution office shall be authorised to prefer public charges.

(2) Except as otherwise provided by law, the public prosecution office shall be obliged to take action in relation
to all prosecutable criminal offences, provided there are sufficient factual indications.

table of contents

Section 152a
Provisions of Land law governing prosecution of elected representatives

The law of a Land concerning the conditions under which a criminal prosecution may be instituted or continued
against members of a legislative body shall also apply to the other Länder of the Federal Republic of Germany
and to the Federation.

table of contents

Section 153
Non-prosecution of petty offences

(1) Where a less serious criminal offence (Vergehen) is the subject of the proceedings, the public prosecution
office may dispense with prosecution with the consent of the court competent to open the main proceedings if
the offender’s guilt is considered to be minor and there is no public interest in the prosecution. The consent of
the court shall not be required in the case of a less serious criminal offence which is not subject to an increased
minimum sentence and if the consequences ensuing from the offence are minor.

(2) If charges have already been preferred, the court, with the consent of the public prosecution office and the
indicted accused, may terminate the proceedings at any stage thereof under the conditions of subsection (1).
The consent of the indicted accused shall not be required if the main hearing cannot be conducted for the
reasons stated in section 205 or is conducted in his absence in the cases under section 231 (2) and sections
232 and 233. The decision shall be given by way of an order. The order shall not be contestable.
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Section 153a
Non-prosecution subject to imposition of conditions and directions

(1) In a case involving a less serious criminal offence, the public prosecution office, with the consent of the
accused and of the court competent to order the opening of the main proceedings, may dispense with the
preferment of public charges and concurrently impose conditions on and issue directions to the accused if
these are of such a nature as to eliminate the public interest in criminal prosecution and if the degree of guilt
does not present an obstacle thereto. In particular, the following conditions and instructions may be considered:

1.  rendering of a specified service in order to make reparations for damage caused by the offence,

2.  payment of a sum of money to a non-profit-making institution or to the Treasury,

3.  rendering of some other service of a non-profit-making nature,

4.  compliance with duties to pay a specified amount in maintenance,

5.  making of a serious attempt to reach a mediated agreement with the aggrieved person (victim–offender
mediation), thereby trying to make reparation for the offence, in full or to a predominant extent, or to strive
therefor,

6.  participation in a social skills training course or
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7.  participation in a supplementary course pursuant to section 2b (2) sentence 2 or a driving aptitude course
pursuant to section 4a of the Road Transportation Act (Straßenverkehrsgesetz).

The public prosecution office shall set a time limit within which the accused is to comply with the conditions and
directions and which, in the cases under sentence 2 nos. 1 to 3, 5 and 7, shall be a maximum of six months
and, in the cases under sentence 2 nos. 4 and 6, a maximum of one year. The public prosecution office may
subsequently revoke the conditions and directions and may extend the time limit once for a period of three
months; with the consent of the accused it may also subsequently impose or change conditions and directions.
If the accused complies with the conditions and directions, the offence can no longer be prosecuted as a less
serious criminal offence. If the accused fails to comply with the conditions and directions, no compensation
shall be given for any contribution made towards compliance. Section 153 (1) sentence 2 shall apply
accordingly in the cases under sentence 2 nos. 1 to 6. Section 246a (2) shall apply accordingly.

(2) Where public charges have already been preferred, the court may, with the consent of the public
prosecution office and of the indicted accused, provisionally terminate the proceedings and concurrently impose
the conditions on and issue directions to the indicted accused as referred to in subsection (1) sentences 1 and
2. Subsection (1) sentences 3 to 6 and 8 shall apply accordingly. The decision under sentence 1 shall be made
by way of an order. The order shall not be contestable. Sentence 4 shall also apply to a finding that conditions
and directions imposed pursuant to sentence 1 have been complied with.

(3) The running of the period of limitation shall be suspended for the duration of the time period set for
compliance with the conditions and directions.

(4) In the case under subsection (1) sentence 2 no. 6, also in conjunction with subsection (2), section 155b
shall apply accordingly, subject to the proviso that personal data from the criminal proceedings which do not
concern the accused may only be transmitted to the agency in charge of conducting the social skills training
course to the extent the data subjects have consented to such transmission. Sentence 1 shall apply accordingly
if a direction to participate in a social skills training course is given pursuant to other criminal law provisions.
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Section 153b
Non-prosecution where imposition of penalty may be dispensed with

(1) If the conditions under which the court might dispense with imposing a penalty are met, the public
prosecution office may, with the consent of the court which would have jurisdiction over the main hearing,
dispense with the preferment of public charges.

(2) If charges have already been preferred, the court may, with the consent of the public prosecution office and
of the indicted accused, terminate proceedings at any time prior to commencement of the main hearing.
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Section 153c
Non-prosecution of offences committed abroad

(1) The public prosecution office may dispense with prosecuting offences

1.  which have been committed outside the territorial scope of this statute or which a participant to an act
committed outside the territorial scope of this statute has committed within the territorial scope thereof,

2.  which a foreign national committed in Germany on a foreign ship or aircraft,

3.  if, in the cases under sections 129 and 129a, in each case also in conjunction with section 129b (1), of the
Criminal Code, the organisation does not, or does not mainly, exist in Germany and the participatory acts
committed in Germany are of lesser importance or are limited to mere membership.

Offences for which there is criminal liability under the Code of Crimes against International Law shall be subject
to section 153f.

(2) The public prosecution office may dispense with prosecuting an offence if a sentence has already been
enforced against the accused abroad in respect of that offence and the sentence which is to be expected in
Germany would be negligible after taking the foreign sentence into account or if the accused has already been
acquitted abroad by a final judgment in respect of the offence.

(3) The public prosecution office may also dispense with prosecuting offences committed within the territorial
scope of this statute but through an act committed outside that territorial scope if the conduct of proceedings
would pose the risk of serious detriment to the Federal Republic of Germany or if other public interests of
overriding importance present an obstacle to prosecution.

(4) If charges have already been preferred, the public prosecution office may, in the cases under subsection (1)
nos. 1 and 2 and under subsection (3), withdraw the charges at any stage of the proceedings and terminate the

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1348
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1351


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 74/176

proceedings if the conduct of proceedings would pose the risk of serious detriment to the Federal Republic of
Germany or if other public interests of overriding importance present an obstacle to prosecution.

(5) If offences of the kind designated in section 74a (1) nos. 2 to 6 and in section 120 (1) nos. 2 to 7 of the
Courts Constitution Act are the subject of the proceedings, such powers shall be vested in the Federal Public
Prosecutor General.
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Section 153d
Non-prosecution of offences against national security due to overriding public interests

(1) The Federal Public Prosecutor General may dispense with prosecuting offences of the kind designated in
section 74a (1) nos. 2 to 6 and in section 120 (1) nos. 2 to 7 of the Courts Constitution Act if the conduct of
proceedings would pose a risk of serious detriment to the Federal Republic of Germany or if other overriding
public interests present an obstacle to prosecution.

(2) If charges have already been preferred, the Federal Public Prosecutor General may withdraw the charges
under the conditions of subsection (1) at any stage of the proceedings and terminate the proceedings.
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Section 153e
Non-prosecution of offences against national security for active remorse (tätige Reue)

(1) If offences of the kind designated in section 74a (1) nos. 2 to 4 and in section 120 (1) nos. 2 to 7 of the
Courts Constitution Act are the subject of the proceedings, the Federal Public Prosecutor General, with the
consent of the higher regional court competent pursuant to section 120 of the Courts Constitution Act, may
dispense with prosecuting such an offence if the offender, subsequently to the offence and before he has
learned of the discovery thereof, contributed towards averting a danger to the existence or the security of the
Federal Republic of Germany or its constitutional order. The same shall apply if the offender has made such
contribution by disclosing to an agency after the offence such knowledge as he had with respect to activities
involving high treason, endangering the democratic state under the rule of law, treason and endangering
external security.

(2) If charges have already been preferred, the higher regional court competent pursuant to section 120 of the
Courts Constitution Act may, with the consent of the Federal Public Prosecutor General, terminate the
proceedings if the conditions of subsection (1) are met.

table of contents

Section 153f
Non-prosecution of offences under Code of Crimes against International Law

(1) The public prosecution office may dispense with prosecuting an act for which there is criminal liability
pursuant to sections 6 to 15 of the Code of Crimes against International Law in the cases under section 153c
(1) nos. 1 and 2 if the accused is not resident in Germany and is not expected to so reside. If, in the cases
under section 153c (1) no. 1, the accused is a German national, however, this shall only apply if the offence is
being prosecuted before an international court of justice or by a state on whose territory the offence was
committed or a citizen of which was injured by the offence.

(2) The public prosecution office may in particular dispense with prosecuting an offence for which there is
criminal liability pursuant to sections 6 to 12, 14 and 15 of the Code of Crimes against International Law in the
cases under section 153c (1) nos. 1 and 2 if

1.  no German national is suspected of having committed the offence,

2.  the offence was not committed against a German national,

3.  no suspect is or is expected to be staying in Germany,

4.  the offence is being prosecuted by an international court of justice or by a state on whose territory the
offence was committed, a citizen of which is either suspected of the offence or was injured by the offence.

The same shall apply if a foreigner who is accused of an offence which was committed abroad is resident in
Germany but the requirements of sentence 1 nos. 2 and 4 are met and transfer to an international court of
justice or extradition to the prosecuting state is admissible and envisaged.

(3) If, in the cases under subsection (1) or (2), public charges have already been preferred, the public
prosecution office may, at any stage of the proceedings, withdraw the charges and terminate the proceedings.
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Section 154
Partial termination upon commission of several offences

(1) The public prosecution office may dispense with prosecuting an offence

1.  if the penalty or the measure of reform and prevention in which the prosecution might result is not
particularly significant in addition to a penalty or measure of reform and prevention which has been imposed
with binding effect upon the accused for another offence or which he can expect for another offence or

2.  beyond that, if a judgment is not to be expected for such offence within a reasonable time and if a penalty or
measure of reform and prevention which was imposed with binding effect upon the accused or which he can
expect for another offence appears sufficient to have an influence on the offender and to defend the legal order.

(2) If public charges have already been preferred, the court may, upon the application of the public prosecution
office, provisionally terminate the proceedings at any stage.

(3) If the proceedings were provisionally terminated on account of a penalty or measure of reform and
prevention already imposed with binding effect for another offence, the proceedings may be resumed, unless
barred by limitation in the meantime, if the penalty or measure of reform and prevention imposed with binding
effect is subsequently not enforced.

(4) If the proceedings were provisionally terminated on account of a penalty or measure of reform and
prevention which is to be expected for another offence, the proceedings may be resumed, unless barred by
limitation in the meantime, within three months after the judgment imposed for the other offence has entered
into force.

(5) If the court has provisionally terminated the proceedings, a court order shall be required for their
resumption.
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Section 154a
Limitation of prosecution

(1) If individual severable parts of an offence or individual violations amongst several violations of law
committed as a result of the same offence are not particularly significant

1.  for a penalty or measure of reform and prevention to be expected or

2.  in addition to a penalty or measure of reform and prevention which has been imposed with binding effect
upon the accused for another offence or which he can expect to be imposed for another offence,

then prosecution may be limited to the other parts of the offence or the other violations of law. Section 154 (1)
no. 2 shall apply accordingly. The limitation shall be included in the records.

(2) After the bill of indictment has been filed, the court, with the consent of the public prosecution office, may
introduce this limitation at any stage of the proceedings.

(3) The court may at any stage of the proceedings reintroduce into the proceedings those parts of the offence
or violations of law which were not considered. An application by the public prosecution office for reintroduction
shall be granted. If parts of an offence which were not considered are reintroduced, section 265 (4) shall apply
accordingly.
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Section 154b
Non-prosecution in case of extradition and expulsion

(1) The preferment of public charges may be dispensed with if the accused is extradited to a foreign
government on account of the offence.

(2) The same shall apply if he is to be extradited to a foreign government or transferred to an international
criminal court of justice on account of another offence and the penalty or the measure of reform and prevention
which might result from the domestic prosecution is negligible in comparison to the penalty or measure of
reform and prevention which has been imposed on him with binding effect abroad or which he can expect to be
imposed abroad.

(3) The preferment of public charges may also be dispensed with if the accused is deported or removed from or
refused entry to the territorial scope of this federal statute.

(4) If, in the cases under subsections (1) to (3), public charges have already been preferred, the court shall,
upon application by the public prosecution office, provisionally terminate the proceedings. Section 154 (3) to (5)
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shall apply accordingly, subject to the proviso that the time limit in subsection (4) shall be one year.
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Section 154c
Non-prosecution of victim of coercion (Nötigung) or extortion

(1) If coercion or extortion (sections 240 and 253 of the Criminal Code) was committed by issuing a threat to
disclose an offence, the public prosecution office may dispense with prosecuting the offence the disclosure of
which was threatened, unless expiation is imperative on account of the severity of the offence.

(2) If the victim of coercion, extortion or of human trafficking (sections 240, 253 and 232 of the Criminal Code)
reports such an offence (section 158) and if, as a result, a less serious criminal offence committed by the victim
comes to light, the public prosecution office may dispense with prosecution of the less serious criminal offence,
unless expiation is imperative due to the severity of the offence.
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Section 154d
Prosecution following prior civil-law or administrative-law issue

If the preferment of public charges for a less serious criminal offence depends on the evaluation of a question
which must be determined according to civil law or administrative law, the public prosecution office may set a
time limit to decide the question in civil proceedings or in administrative proceedings. The person who reported
the offence shall be notified thereof. After this time limit has expired without any result, the public prosecution
office may terminate the proceedings.

table of contents

Section 154e
Non-prosecution of casting of false suspicion or insult

(1) Public charges shall not be preferred for the casting of false suspicion or for insult (sections 164 and 185 to
188 of the Criminal Code) as long as criminal or disciplinary proceedings are pending in respect of the reported
or alleged offence.

(2) If public charges have already been preferred or a private prosecution has been filed, the court shall
terminate the proceedings until the criminal or disciplinary proceedings in respect of the reported or alleged
offence are concluded.

(3) Pending the conclusion of the criminal or disciplinary proceedings in respect of the reported or alleged
offence, the statute of limitation shall not run in respect of prosecution for casting false suspicion or insult.

table of contents

Section 154f
Termination in case of temporary obstacles

If the absence of the accused or some other personal impediment prevents the opening or conduct of the main
proceedings for a considerable time and if public charges have not yet been preferred, the public prosecution
office may provisionally terminate the proceedings after it has clarified the facts as far as possible and it has
secured the evidence insofar as necessary.

table of contents

Section 155
Scope of judicial investigation and decision

(1) The investigation and decision shall extend only to the offence specified and to the persons accused in the
charges.

(2) Within these limits, the courts shall be authorised and obliged to act independently; in particular, they shall
not be bound by the parties’ applications when applying criminal law.

table of contents

Section 155a
Victim–offender mediation

At every stage of the proceedings the public prosecution office and the court are to examine whether it is
possible to reach a mediated agreement between the accused and the aggrieved person. In appropriate cases,
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they are to work towards such mediation. An agreement may not be accepted against the express will of the
aggrieved person.
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Section 155b
Conduct of victim–offender mediation

(1) For the purposes of victim–offender mediation or restitution, the public prosecution office and the court may
transmit the necessary personal data ex officio or upon application by an agency which they have
commissioned to carry out the mediation. The commissioned agency may be granted inspection of the files
insofar as the provision of information would require disproportionate effort. A non-public agency shall be
informed that the transmitted information may be used solely for the purposes of the victim–offender mediation
or for restitution.

(2) The commissioned agency may only process and use the personal data transmitted pursuant to subsection
(1) to the extent that this is necessary to carry out the victim–offender mediation or the restitution and provided
that the data subject’s interests meriting protection do not present an obstacle thereto. The commissioned
agency may only collect personal data and only process and use such information to the extent that the data
subject has given his consent and that this is necessary to carry out the victim–offender mediation or the
restitution. Upon conclusion of their activity they shall report to the public prosecution office or the court to the
necessary extent.

(3) If the commissioned agency is not a public agency, the provisions of Part II of the Federal Data Protection
Act shall also apply if the information is not processed in or from data files.

(4) Documentation containing the personal data referred to in subsection (2) sentences 1 and 2 shall be
destroyed by the commissioned agency upon expiry of one year following conclusion of the criminal
proceedings. The public prosecution office or the court shall inform the commissioned agency ex officio and
without delay of the time when proceedings are concluded.
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Section 156
Withdrawal of charges

The public charges may not be withdrawn after the opening of the main proceedings.

table of contents

Section 157
Meaning of ‘indicted accused’ and ‘defendant’

Within the meaning of this statute, the ‘indicted accused’ is an accused person against whom public charges
have been preferred, and the ‘defendant’ is an accused person or indicted accused in respect of whom a
decision has been taken to open the main proceedings.

table of contents

Chapter 2
Preparation of public charges

table of contents

Section 158
Report of offence; request to prosecute

(1) An offence may be reported orally or in writing to and a request to prosecute may be filed orally or in writing
with the public prosecution office, the police authorities and police officers, and the local courts. An offence
which is reported orally shall be recorded in writing. Upon application, the aggrieved person is to be provided
with written confirmation of receipt of his report. Such confirmation is to include a short summary of the
aggrieved person’s statements regarding the time and place of commission of the offence, and of the type of
offence reported. Issuance of such confirmation may be refused if the purpose of the investigation, including in
relation to other criminal proceedings, appears to be jeopardised.

(2) In the case of offences which may be prosecuted only upon request, the request shall be made in writing or
orally for the record to a court or to the public prosecution office; if the request is made to another authority, it
shall be made in writing.

(3) If an aggrieved person resident in Germany reports an offence committed in another Member State of the
European Union, the public prosecution office shall, upon the request of the aggrieved person, transmit the
report to the competent prosecuting authority of the other Member State if the offence is not subject to German
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criminal law or if prosecution of the offence is dispensed with pursuant to section 153c (1) sentence 1 no. 1,
also in conjunction with section 153f. Transmission may be dispensed with if

1.  the offence and the circumstances of relevance for its prosecution are already known to the competent
foreign authority or

2.  the injustice done by means of the offence is minor and it would have been possible for the aggrieved
person to report the offence abroad.

(4) If the aggrieved person does not speak German, he shall be provided with the necessary assistance in
order to be able to report the offence in a language which he speaks. In such cases, the written confirmation of
the report referred to in subsection (1) sentences 3 and 4 shall, upon application, be translated into a language
he understands; subsection (1) sentence 5 shall remain unaffected.
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Section 159
Obligation to report finding of corpse and suspicion of unnatural death

(1) If there are indications that a person has died an unnatural death or if the corpse of an unknown person is
found, the police and local authorities shall be obliged to inform the public prosecution office or the local court
thereof without delay.

(2) The written permission of the public prosecution office shall be required for burial.

table of contents

Section 160
Obligation to clarify facts

(1) As soon as the public prosecution office obtains knowledge of a suspected offence, either through a report
of an offence or by other means, it shall investigate the facts in order to decide whether public charges are to
be preferred.

(2) The public prosecution office shall ascertain both incriminating and exonerating circumstances and shall
ensure that evidence the loss of which is to be feared is taken.

(3) The public prosecution office shall also investigate those circumstances which are important for the
determination of the legal consequences of the act. To that end, it may avail itself of the services of the court
assistance agency.

(4) A measure shall be inadmissible if special provisions regulating its application, being provisions under
federal law or under the corresponding Land law, present an obstacle thereto.

table of contents

Section 160a
Measures directed at persons entitled to refuse testimony on professional grounds

(1) An investigation measure directed at a person designated in section 53 (1) sentence 1 no. 1, 2 or 4, a
lawyer or a non-lawyer provider of legal services who has been admitted to a bar association shall be
inadmissible if it is expected to produce information in respect of which such person would have the right to
refuse to testify. Any information which is obtained nonetheless may not be used. Any recording of such
information is to be deleted without delay. The fact that the information was obtained and deleted shall be
included in the records. If information about a person referred to in sentence 1 is obtained through an
investigation measure which is not aimed at such person and in respect of which such person may refuse to
testify, sentences 2 to 4 shall apply accordingly.

(2) Insofar as a person designated in section 53 (1) sentence 1 nos. 3 to 3b or no. 5 might be affected by an
investigation measure and it is to be expected that information would thereby be obtained in respect of which
the person would have the right to refuse to testify, this shall be given particular consideration in the context of
examining proportionality; if the proceedings do not concern an offence of substantial significance, then, in
principle, no overriding interest in prosecuting the offence is to be presumed. Insofar as is expedient, the
measure should be dispensed with or, to the extent possible for this type of measure, restricted. Sentence 1
shall apply accordingly to the use of information for evidential purposes. Sentences 1 to 3 shall not apply to
lawyers and non-lawyer providers of legal services who have been admitted to a bar association.

(3) Subsections (1) and (2) shall apply accordingly insofar as the persons designated in section 53a would have
the right to refuse to testify.

(4) Subsections (1) to (3) shall not apply if certain facts give rise to the suspicion that the person who is entitled
to refuse to testify participated in the offence or in handling stolen data, aiding after the fact, obstruction of
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prosecution or punishment, or handling stolen goods. If the offence may be prosecuted only upon request or
only upon authorisation, sentence 1 shall apply in the cases under section 53 (1) sentence 1 no. 5 as soon as
and insofar as the request to prosecute has been filed or the authorisation granted.

(5) Section 97, section 100d (5) and section 100g (4) shall remain unaffected.
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Section 160b
Discussion of status of proceedings with parties

The public prosecution office may discuss the status of the proceedings with the parties to the proceedings,
insofar as this appears suitable to expedite the proceedings. The essential content of this discussion shall be
included in the records.

table of contents

Section 161
Public prosecution office’s general investigatory powers

(1) For the purpose indicated in section 160 (1) to (3), the public prosecution office shall be entitled to request
information from all the authorities and to make investigations of any kind, either itself or through the police
authorities and police officers, provided there are no other statutory provisions specifically regulating their
powers. The police authorities and police officers shall be obliged to comply with the request or order of the
public prosecution office and shall be entitled, in such cases, to request information from all the authorities.

(2) If measures under this statute are admissible only if the commission of particular offences is suspected,
personal data which have been obtained as a result of a corresponding measure taken pursuant to another
statute may be used as evidence in criminal proceedings without the consent of the person affected by the
measure only to investigate one of the offences in respect of which such a measure could have been ordered to
investigate the offence pursuant to this statute. Section 100e (6) no. 3 shall remain unaffected.

(3) Personal data obtained on or from private premises by technical means for the purpose of personal
protection during covert investigations under police law may be used as evidence, having regard to the
principle of proportionality (Article 13 (5) of the Basic Law) only after determination of the lawfulness of the
measure by the local court (section 162 (1)) in whose district the authority making the order is located; in
exigent circumstances, a judicial decision is to be sought without delay.

table of contents

Section 161a
Examination of witnesses and experts by public prosecution office

(1) Witnesses and experts shall be obliged to appear before the public prosecution office upon being
summoned and to make a statement on the subject matter or to render their opinion. Unless otherwise
provided, the provisions of Chapters 6 and 7 of Part 1 concerning witnesses and experts shall apply
accordingly. The judge reserves the right to examine witnesses and experts under oath.

(2) If a witness or expert fails or refuses to appear without justification, the public prosecution office shall have
the authority to take the measures provided in sections 51, 70 and 77. However, the court competent pursuant
to section 162 reserves the right to impose detention.

(3) A decision from the court competent pursuant to section 162 may be sought against decisions of the public
prosecution office pursuant to subsection (2) sentence 1. The same shall apply where the public prosecution
office has taken decisions within the meaning of section 68b. Sections 297 to 300, 302, 306 to 309, 311a and
473a shall each apply accordingly. Court decisions as referred to in sentences 1 and 2 shall not be contestable.

(4) If the public prosecution office requests another public prosecution office to examine a witness or expert, the
powers under subsection (2) sentence 1 shall also be vested in the requested public prosecution office.

(5) Section 185 (1) and (2) of the Courts Constitution Act shall apply accordingly.

table of contents

Section 162
Investigating judge

(1) If the public prosecution office considers a judicial investigation to be necessary, it shall submit its
applications prior to the preferment of public charges to the local court in the district of which it is located or in
which the branch of the public prosecution office submitting the application is located. If the public prosecution
office additionally considers it necessary that a warrant of arrest be issued or an order for placement be made,
it may also, without prejudice to sections 125 and 126a, submit such an application before the court designated
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in sentence 1. The local court in the district of which the investigation procedures are to be carried out shall be
competent to undertake examinations and inspections if the public prosecution office submits its application to
such court in order to expedite proceedings or to avoid inconvenience to the persons concerned.

(2) The court shall examine whether, given the circumstances of the case, the investigation applied for is
permitted by law.

(3) After the preferment of public charges, the court seized of the matter shall be the competent court. During
proceedings on an appeal on points of law, the court whose judgment is being contested shall be the
competent court. After final conclusion of the proceedings, subsections (1) and (2) shall apply accordingly.
Following an application for the reopening of proceedings, the court competent to decide in the reopened
proceedings shall be the competent court.
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Section 163
Role of police in preliminary investigation

(1) The authorities and officers of the police force are to investigate offences and take all measures which may
not be deferred in order to prevent the concealment of facts. To this end, they shall be authorised to request
and, in exigent circumstances, to demand information from all authorities, as well as to conduct investigations
of any kind, insofar as there are no other statutory provisions which specifically regulate their powers.

(2) The authorities and officers of the police force shall transmit their records to the public prosecution office
without delay. If it appears necessary that a judicial investigation be performed promptly, transmission directly to
the local court shall be possible.

(3) Upon being summoned by the public prosecution office’s investigators, witnesses shall be obliged to appear
in court and make a statement on the subject matter if the summons was issued on the public prosecution
office’s behalf. Unless otherwise provided, the provisions of Part 6 of Book 1 shall apply accordingly. The court
reserves the right to examine witnesses under oath.

(4) The public prosecution office shall decide

1.  whether a person has the status of witness or whether he has the right to refuse to testify or provide
information if there are doubts as to these matters or such doubts arise in the course of the examination,

2.  whether a person is permitted, pursuant to section 68 (3) sentence 1, not to provide personal details or only
concerning a previous identity,

3.  whether to assign counsel to a witness pursuant to section 68b (2) and

4.  whether to impose one of the measures provided for under sections 51 and 70 in the event of a witness’s
non-appearance in court without justification or refusal to give testimony without justification; the court
competent pursuant to section 162 shall have the right to determine the sentence of imprisonment.

In all other respects, the person conducting the examination shall take all necessary decisions.

(5) An application may be made for a court decision by the court competent pursuant to section 162 against
decisions taken by police officers pursuant to section 68b (1) sentence 3 and against decisions taken by the
public prosecution office pursuant to subsection (4) sentence 1 nos. 3 and 4. Sections 297 to 300, 302, 306 to
309, 311a and 473a shall apply accordingly. Court decisions as referred to in sentence 1 shall not be
contestable.

(6) Section 52 (3) and section 55 (2) shall apply accordingly to instruction given to experts by police officers. In
the cases under section 81c (3) sentences 1 and 2, section 52 (3) shall also apply accordingly to examinations
by police officers.

(7) Section 185 (1) and (2) of the Courts Constitution Act shall apply analogously.

table of contents

Section 163a
Examination of accused

(1) The accused shall be examined prior to conclusion of the investigations at the latest, unless the
proceedings are terminated. Section 58a (1) sentence 1 and (2) and (3) and section 58b shall apply
accordingly. In simple matters it shall be sufficient to give the accused the opportunity to respond in writing.

(2) If the accused applies for evidence to be taken in his defence, such evidence shall be taken if it is of
importance.
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(3) The accused shall be obliged to appear before the public prosecution office if summoned. Sections 133 to
136a and section 168c (1) and (5) shall apply accordingly. Upon application by the accused, the court
competent pursuant to section 162 shall decide on the lawfulness of his being made to appear. Sections 297 to
300, 302, 306 to 309, 311a and 473a shall apply accordingly. The decision of the court shall not be contestable.

(4) The accused shall be informed of the offence with which he is charged when he is first examined by police
officers. In all other respects, section 136 (1) sentences 2 to 6 and (2) and (3) and section 136a shall apply to
the examination of the accused by police officers. Section 168c (1) and (5) shall apply accordingly to defence
counsel.

table of contents

Section 163b
Measures to establish identity

(1) If somebody is suspected of having committed an offence, the public prosecution office and police officers
may take the measures necessary to establish his identity; section 163a (4) sentence 1 shall apply accordingly.
The suspect may be kept in custody if his identity cannot be established by other means or only with
considerable difficulty. Under the conditions of sentence 2, it shall be admissible to search the suspect and the
objects found on him as well as to carry out measures for identification purposes.

(2) If and so far as it is necessary to investigate an offence, the identity of a person who is not suspected of an
offence may also be established; section 69 (1) sentence 2 shall apply accordingly. Measures of the kind
designated in subsection (1) sentence 2 may not be taken if they are disproportionate to the importance of the
matter; measures of the kind designated in subsection (1) sentence 3 may not be taken against the will of the
person concerned.

table of contents

Section 163c
Deprivation of liberty to establish identity

(1) A person affected by a measure under section 163b may not under any circumstances be kept in custody
longer than is necessary to establish his identity. The arrested person shall be brought without delay before the
judge at the local court in the district of which he has been apprehended for the purpose of deciding on the
admissibility and continuation of the deprivation of liberty, unless it would presumably take longer to obtain a
decision from the judge than it would to establish his identity. Sections 114a to 114c shall apply accordingly.

(2) Deprivation of liberty for the purpose of establishing identity shall not exceed a total of 12 hours.

(3) Once identity has been established, the documentation prepared in connection with the establishment shall
be destroyed in the cases under section 163b (2).

table of contents

Section 163d
Storage and matching of data obtained at checkpoints

(1) If certain facts give rise to the suspicion that

1.  an offence under section 111 or

2.  an offence under section 100a (2) nos. 6 to 9 and 11

has been committed, the data concerning the identity of persons obtained at a checkpoint by the border police,
in the case under no. 1 also data obtained at checkpoints pursuant to section 111, as well as the circumstances
which may be important for investigating the offence or for apprehending the offender may be electronically
stored if facts justify the assumption that the evaluation of the data may lead to the apprehension of the
offender or to the investigation of the offence and the measure is not disproportionate to the importance of the
matter. This shall also apply where, in the case under sentence 1, passports and identity cards are
automatically machine-read. The data may only be transmitted to prosecuting authorities.

(2) Measures of the kind designated in subsection (1) may be ordered only by the judge, in exigent
circumstances also by the public prosecution office and its investigators (section 152 of the Courts Constitution
Act). If the public prosecution office or one of its investigators has made the order, the public prosecution office
shall apply for judicial confirmation of such order without delay. Section 100e (1) sentence 3 shall apply
accordingly.

(3) The order shall be given in writing. It shall describe the person whose data are to be stored as precisely as
possible, by making reference to particular features or characteristics in the light of the information available
about the suspect or suspects at the time of the order. The order shall specify the nature and duration of the

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1477
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1480
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1484


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 82/176

measures. It shall be limited to a particular area and to a maximum period of three months. One extension of no
more than three further months shall be admissible if the conditions of subsection (1) continue to apply.

(4) If the conditions for issuance of the order no longer exist or if the purpose of the measures set out in the
order has been fulfilled, the measures are to be terminated without delay. The personal data obtained by means
of the measures are to be deleted without delay as soon as they are not or no longer required for the criminal
proceedings; storage of the data exceeding the duration of the measures (subsection (3)) by more than three
months shall be inadmissible. The public prosecution office shall be notified of the deletion.

(5) (repealed)
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Section 163e
Order for observation during police checks

(1) An order may be made for police observation during police checks allowing for personal identification data
to be taken if there are sufficient factual indications to show that an offence of substantial significance has been
committed. The order may be directed only against the accused person and only where other means of
establishing the facts or determining the offender’s whereabouts would offer much less prospect of success or
would be much more difficult. The measure shall be admissible against other persons if it can be assumed, on
the basis of certain facts, that they are linked to the offender or that such a link is being established, that the
measure will lead to the establishment of the facts or to the determination of the offender’s whereabouts and
using other means would offer much less prospect of success or would be much more difficult.

(2) The license plate number of a motor vehicle or the identification number or external marking of a watercraft,
an aircraft or a container may be included in the notice if the vehicle, watercraft or aircraft is registered in the
name of a person in respect of whom a notice has been issued pursuant to subsection (1) or if the vehicle,
watercraft, aircraft or container is being used by that person or by another person whose identity is yet
unknown and who is suspected of having committed an offence of substantial significance.

(3) Should such a person be encountered, personal data about an individual accompanying the person referred
to in the notice or about a person operating a vehicle, watercraft or an aircraft included in the notice pursuant to
subsection (2) or about a person using a container included in the notice pursuant to subsection (2) may also
be communicated.

(4) The order for police observation may only be given by the court. In exigent circumstances, the order may
also be made by the public prosecution office. If the public prosecution office has made the order, it shall apply
for court confirmation without delay. Section 100e (1) sentence 3 shall apply accordingly. The order shall be
limited to a maximum of one year. It may be extended by no more than three months in each case, insofar as
the conditions for making the order continue to apply.
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Section 163f
Longer-term observation

(1) If there are sufficient factual indications showing that an offence of substantial significance has been
committed, then an order may be made for the planned observation of the accused

1.  to last for a continuous period exceeding 24 hours or

2.  to take place on more than two days

(longer-term observation). The measure may be ordered only if other means of establishing the facts or
determining the offender’s whereabouts would offer much less prospect of success or would be much more
difficult. The measure shall be admissible against other persons if it can be assumed, on the basis of certain
facts, that they are linked to the offender or that such a link is being established, that the measure will lead to
the establishment of the facts or determination of the offender’s whereabouts and using other means would
offer much less prospect of success or would be much more difficult.

(2) The measure may be taken even if it unavoidably affects third parties.

(3) Such measures may be ordered only by the court and, in exigent circumstances, also by the public
prosecution office and its investigators (section 152 of the Courts Constitution Act). An order made by the public
prosecution office or one of its investigators shall become ineffective if it is not confirmed by the court within
three working days. Section 100e (1) sentences 4 and 5 and (3) sentence 1 shall apply accordingly.

(4) (repealed)
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Section 164
Arrest of persons disrupting official activities

The official directing official activities on the ground shall be authorised to apprehend persons who intentionally
disturb his official activities or oppose orders given by him within the scope of his authority and to have them
kept in custody until completion of his official activities, but not beyond the next day.
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Section 165
Judicial investigatory acts in exigent circumstances

In exigent circumstances, the judge may, even without an application, undertake the necessary investigatory
acts if a public prosecutor is not available.
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Section 166
Accused’s applications to take evidence during judicial examination

(1) If the accused is examined by a judge and if during this examination he applies for certain exonerating
evidence to be taken, the judge shall, insofar as he considers it of importance, take such evidence if loss of
evidence is to be feared or if the taking of the evidence may justify the accused’s release.

(2) If the evidence is to be taken in another district, the judge may request the judge in that district to take this
evidence.
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Section 167
Further directions issued by public prosecution office

In the cases under sections 165 and 166, the authority to give further directions shall lie with the public
prosecution office.
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Section 168
Record of judicial investigatory acts

A record shall be made of each judicial investigatory act. A registry clerk shall be called in to make such record;
the judge may dispense with this if he considers the presence of a recording clerk not to be necessary. In
urgent cases, the judge may call in a person to be sworn in by him as recording clerk.

table of contents

Section 168a
Form of record of judicial investigatory acts

(1) The record must indicate the place and date of the hearing as well as the names of the persons who were
involved and participated and must state whether the essential procedural formalities were observed. Section
68 (2) and (3) shall remain unaffected.

(2) The content of the record may be provisionally recorded in regular shorthand, by stenotype, tape recorder or
by comprehensible abbreviations. In this case, the record shall be produced without delay after conclusion of
the hearing. The provisional record is to be placed on file or, if it is not suitable for such purposes, shall be kept
together with the files at the registry. Tape recordings may be erased once the proceedings have been
concluded with binding effect or have been otherwise terminated.

(3) That part of the record which concerns the persons participating in the hearing shall be read to them for
approval, or shall be submitted to them for inspection or displayed to them on a screen. The fact of their
approval shall be noted down. The parties shall sign the record or shall state therein why this was not done. If
the content of the record has only been recorded provisionally, it shall be sufficient for the record to be read out
or played back. The record shall indicate that this was done and that approval was given or which objections
were raised. The displaying on a screen, reading out or submission for inspection or the playing back may be
omitted if the participating persons, insofar as it concerns them, dispense with this after the recording; the
record shall indicate that such waiver was pronounced.

(4) The record shall be signed by the judge as well as by the recording clerk. If the content of the record has
been recorded in full or in part by means of a tape recorder and without involving a recording clerk, the judge
and the person who produced the record shall sign it. The latter shall sign, making the addendum that he
confirms the accuracy of the transcript. Proof of inaccuracy of the transcript shall be admissible.
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table of contents

Section 168b
Record of investigating authoritiesʼ investigatory acts

(1) The result of investigatory acts of the investigating authorities shall be included in the record.

(2) The examination of the accused, witnesses and experts shall be recorded pursuant to sections 168 and
168a insofar as this can be done without considerably delaying the investigations. If no record is made of the
accused’s examination, the fact that his defence counsel participated in the examination shall be documented.

(3) The instruction of the accused prior to his examination pursuant to section 136 (1) and section 163a shall be
documented. The same shall apply to the accused’s decision as to whether he wishes to consult his own choice
of defence counsel prior to his examination.

table of contents

Section 168c
Right to be present during judicial examination

(1) The public prosecutor and defence counsel shall be permitted to be present during the judicial examination
of the accused. Following the examination, they shall be given the opportunity to comment or to ask the
accused questions. Questions or statements which are inappropriate or of no relevance to the matter may be
rejected.

(2) The public prosecutor, accused and defence counsel shall be permitted to be present during the judicial
examination of a witness or an expert. Following the examination they shall be given the opportunity to
comment or to ask the examined person questions. Questions or statements which are inappropriate or of no
relevance to the matter may be rejected. Section 241a shall apply accordingly.

(3) The judge may exclude an accused from being present at the hearing if his presence would jeopardise the
purpose of the investigation. This shall in particular apply if it is to be feared that a witness will not tell the truth
in the presence of the accused.

(4) If an accused who is not at liberty has defence counsel, he shall be entitled to be present only at those
hearings which are held at the court of the place where he is in custody.

(5) The persons entitled to be present shall be given prior notice of the dates set down for the hearings.
Notification shall be dispensed with if it would endanger the success of the investigation. Persons entitled to be
present shall not have the right to request a change of the date set down for a hearing if they are prevented
from being present.
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Section 168d
Right to be present during judicial inspection

(1) The public prosecutor, the accused and defence counsel shall be permitted to be present at the hearing
when a judicial inspection is made. Section 168c (3) sentence 1, (4) and (5) shall apply accordingly.

(2) If experts are consulted at the judicial inspection, the accused may request that the experts to be proposed
by him for the main hearing be summoned to the hearing and, if the judge rejects the application, the accused
may have them summoned himself. The experts named by the accused shall be permitted to participate in the
inspection and the required investigation if the activity of the experts appointed by the judge is not impeded
thereby.
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Section 168e
Separate examination of witnesses

If there is an imminent risk of serious detriment to a witness’s well-being in the event of his being examined in
the presence of persons entitled to be present and if that risk cannot be averted in some other way, the judge
shall examine the witness separately from those entitled to be present. There shall be simultaneous audio-
visual transmission of the examination to the latter. The rights of participation of those entitled to be present
shall otherwise remain unaffected. Sections 58a and 241a shall apply accordingly. The decision referred to in
sentence 1 shall not be contestable.
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Section 169
Investigating judges at higher regional court and Federal Court of Justice
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(1) In cases under the jurisdiction of a higher regional court as the court of first instance pursuant to section 120
or 120b of the Courts Constitution Act, the duties incumbent upon the judge at the local court in preparatory
proceedings may also be performed by investigating judges of that higher regional court. If the Federal Public
Prosecutor General is conducting the investigations, the investigating judges at the Federal Court of Justice
shall take their place.

(2) The investigating judge at the higher regional court competent for a case may also order investigatory acts
even if they are not to be performed in the district of such court.
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Section 169a
Note of conclusion of investigations

If the public prosecution office is considering preferring public charges, it shall make a note in the files that the
investigations have been concluded.

table of contents

Section 170
Decision to prefer public charges

(1) If the investigations offer sufficient reason to prefer public charges, the public prosecution office shall prefer
them by submitting a bill of indictment to the competent court.

(2) Otherwise, the public prosecution office shall terminate the proceedings. The public prosecutor shall notify
the accused thereof if he was examined as such or a warrant of arrest was issued against him; the same shall
apply if he requested such notice or if there is a particular interest in the notification.
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Section 171
Order terminating proceedings

If the public prosecution office does not grant an application to prefer public charges or if, after conclusion of the
investigations, it orders the proceedings to be terminated, it shall notify the applicant, indicating the reasons. If
the applicant is also the aggrieved person, the order shall indicate to him the possibility of contesting the
decision and the time limit provided therefor (section 172 (1)). Section 187 (1) sentence 1 and (2) of the Courts
Constitution Act shall apply accordingly to aggrieved persons who would be entitled to join a public prosecution
as private accessory prosecutor pursuant to section 395, insofar as they make a request for a translation.

table of contents

Section 172
Complaint by aggrieved person; proceedings to compel public charges

(1) If the applicant is also the aggrieved person, he shall be entitled to lodge a complaint against the notification
made pursuant to section 171 with the official with supervisory authority over the public prosecution office within
two weeks after receipt of such notification. On the filing of the complaint with the public prosecution office, the
time limit shall be deemed to have been observed. Time shall not start to run if no instruction was given
pursuant to section 171 sentence 2.

(2) The applicant may, within one month after receipt of notification, apply for a court decision in respect of the
dismissal of the complaint by the superior official of the public prosecution office. He shall be instructed as to
this right and as to the form such application shall take; the time limit shall not run if no instruction has been
given. The application shall be inadmissible if the sole subject of the proceedings is an offence which can be
prosecuted by the aggrieved person by way of a private prosecution or if the public prosecution office has
dispensed with preferring public charges in accordance with section 153 (1), section 153a (1) sentences 1 and
7, or section 153b (1); the same shall apply in the cases under sections 153c to 154 (1) as well as those under
sections 154b and 154c.

(3) The application for a court decision must indicate both the facts which are intended to substantiate the
preferment of public charges and the evidence. The application must be signed by a lawyer; legal aid shall be
governed by the same provisions as apply in civil litigation. The application shall be submitted to the court
competent to decide.

(4) The higher regional court shall be competent to decide on the application. Sections 120 and 120b of the
Courts Constitution Act shall apply analogously.
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Section 173
Court procedure after filing of application

(1) Upon the request of the court, the public prosecution office shall submit to the court the records of the
hearings conducted so far.

(2) The court may inform the accused of the application, setting him a time limit for making a statement in reply.

(3) The court may order investigations to prepare its decision and may entrust such investigations to a
commissioned or requested judge.
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Section 174
Dismissal of application

(1) The court shall dismiss the application if there are no sufficient grounds to prefer public charges and shall
notify the applicant, the public prosecution office and the accused of the dismissal.

(2) If the application has been dismissed, public charges may be preferred only on the basis of new facts or
evidence.
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Section 175
Order for preferment of public charges

If, after hearing the accused, the court considers the application to be well-founded, it shall order the
preferment of public charges. This order shall be carried out by the public prosecution office.
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Section 176
Applicant’s provision of security

(1) Prior to deciding on the application, the court may make an order requiring the applicant to provide security
for the costs which are likely to be incurred by the Treasury and the accused in respect of the proceedings on
the application. Security shall be provided by depositing cash, shares or bonds. Any diverging provisions in a
statutory instrument issued under the Act on Payments to and from Courts and Judicial Authorities shall remain
unaffected. The court shall, at its discretion, determine the amount of security to be provided. At the same time,
the court shall specify a time limit within which the security is to be provided.

(2) If the security is not provided within the time limit specified, the court shall declare the application withdrawn.
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Section 177
Costs

The costs resulting from the proceedings on the application shall be imposed on the applicant in the cases
under section 174 and section 176 (2).
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Chapter 3
(repealed)
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Chapter 4
Decision on opening of main proceedings
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Section 198
(repealed)
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Section 199
Decision on opening of main proceedings
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(1) The court which is competent for the main hearing shall decide whether main proceedings are to be opened
or whether proceedings are to be provisionally terminated.

(2) The bill of indictment shall contain the application to open the main proceedings. The file shall be submitted
to the court together with the bill of indictment.
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Section 200
Content of bill of indictment

(1) The bill of indictment shall indicate the indicted accused, the offence with which he is charged, the time and
place of its commission, its statutory elements and the criminal provisions which are to be applied (the
charges). The evidence, the court before which the main hearing is to be held and defence counsel shall also
be indicated. If witnesses are designated, their place of residence or whereabouts shall be indicated, whereby
indication of the full address shall not be required. In the cases under section 68 (1) sentence 2 and (2)
sentence 1, indicating the name of the witness shall be sufficient. If reference is made to a witness whose
identity is not to be revealed either in full or in part, this fact shall be indicated; the same shall apply accordingly
to the confidentiality of the witness’s place of residence or whereabouts.

(2) The bill of indictment shall also set out the relevant results of the investigations. This may be dispensed with
if the charges are preferred before a criminal court judge.
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Section 201
Communication of bill of indictment

(1) The presiding judge shall communicate the bill of indictment to the indicted accused and at the same time
shall summon him to state, within a time limit to be set, whether he wants to apply for individual evidence to be
taken before the decision to open main proceedings or whether he wants to raise objections to the opening of
main proceedings. The bill of indictment shall also be communicated to a private accessory prosecutor and to a
person entitled to private accessory prosecution who has applied therefor; section 145a (1) and (3) shall apply
accordingly.

(2) The court shall decide on the applications and objections. The decision shall not be contestable.
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Section 202
Order for taking of additional evidence

Before the court decides on the opening of the main proceedings, it may order individual evidence to be taken
to help to investigate the case. The order shall not be contestable.
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Section 202a
Discussion of status of proceedings with parties

If the court is considering opening main proceedings, it may discuss the status of the proceedings with the
parties, insofar as this appears suitable to expedite the proceedings. The essential content of this discussion
shall be documented.
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Section 203
Decision to open main proceedings

The court shall decide to open main proceedings if, in the light of the results of the preparatory proceedings,
there appear to be sufficient grounds to suspect that the indicted accused has committed an offence.
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Section 204
Decision not to open main proceedings

(1) If the court decides not to open main proceedings, the order must show whether its decision is based on
factual or on legal grounds.

(2) The indicted accused shall be given notification of the order.
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Section 205
Termination due to temporary obstacles

The court may make an order provisionally terminating the proceedings if the absence of the indicted accused
or some other personal impediment prevents the main hearing being held for a considerable time. The
presiding judge shall secure the evidence, insofar as this is necessary.
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Section 206
Applications not binding on court

The court shall not be bound in the formulation of its decision by the public prosecution office’s applications.
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Section 206a
Termination due to impediments

(1) If a procedural impediment arises after the main proceedings have been opened, the court may terminate
the proceedings by an order made outside the main hearing.

(2) The order shall be contestable by immediate complaint.
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Section 206b
Termination following legislative amendment

If a provision under criminal law which is applicable at the time at which the offence was committed is amended
prior to the decision and if pending criminal court proceedings concern an offence which was punishable under
the former law but which is no longer punishable under the new law, the court shall terminate the proceedings
by an order made outside the main hearing. The order shall be contestable by immediate complaint.
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Section 207
Content of order opening main proceedings

(1) In the order by which the main proceedings are opened, the court shall admit the charges for the main
hearing and designate the court before which the main hearing is to take place.

(2) The court shall specify in the order the amendments subject to which it admits the charges for the main
hearing if

1.  charges have been preferred for more than one offence and the opening of the main proceedings is refused
in regard to some of them,

2.  prosecution is to be limited in accordance with section 154a to individual severable parts of an offence or
such parts are to be reintroduced into the proceedings,

3.  a different legal assessment of the act is reached than in the bill of indictment or

4.  prosecution is limited in accordance with section 154a to some of several violations of the law committed by
means of the same offence or such violations of law are reintroduced into the proceedings.

(3) In the case under subsection (2) nos. 1 and 2, the public prosecution office shall submit a new bill of
indictment corresponding to the order. Presentation of the relevant results of investigations may be dispensed
with.

(4) The court shall at the same time decide ex officio whether remand detention or provisional placement shall
be ordered or continued.
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Section 208
(repealed)
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Section 209
Competence to open proceedings

(1) If the court with which the bill of indictment has been filed considers the jurisdiction of a court of lower rank
in its district to be established, it shall open the main proceedings before such court.

(2) If the court with which the bill of indictment has been filed considers the jurisdiction of a court of higher rank
to whose district it belongs to be established, it shall submit the files through the public prosecution office to
such court for decision.
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Section 209a
Special functional jurisdictions

For the purposes of section 4 (2), section 209 and section 210 (2), the following shall be deemed equivalent to
courts of higher rank:

1.  the special criminal divisions pursuant to section 74 (2) and sections 74a and 74c of the Courts Constitution
Act within their district vis-à-vis the general criminal divisions and amongst themselves in the order designated
in section 74e of the Courts Constitution Act and

2.  the youth courts vis-à-vis the courts competent for general criminal matters of the same rank when it comes
to decisions on whether cases are to be tried before the youth courts

a)  under section 33 (1), section 103 (2) sentence 1 and section 107 of the Youth Courts Act or

b)  as youth protection matters (section 26 (1) sentence 1, section 74b sentence 1 of the Courts Constitution
Act).
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Section 210
Appellate remedies against order opening or refusing to open proceedings

(1) The defendant cannot contest the order by which the main proceedings were opened.

(2) The public prosecution office shall be entitled to lodge an immediate complaint against an order refusing the
opening of the main proceedings or an order by which, in deviation from the application of the public
prosecution office, the proceedings have been referred to a court of lower rank.

(3) If the court hearing the complaint allows the complaint, it may at the same time decide that the main hearing
is to be held before another chamber of the court which made the order pursuant to subsection (2) or by a
neighbouring court of the same rank and in the same Land. In proceedings in which a higher regional court has
decided in the first instance, the Federal Court of Justice may decide that the main hearing shall be held before
another panel of the same court.
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Section 211
Resumption following refusal to open main proceedings

If the opening of the main proceedings was refused by an order which is no longer contestable, the action may
be resumed only on the basis of new facts or evidence.
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Chapter 5
Preparation of main hearing
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Section 212
Discussion of status of proceedings with parties

Section 202a shall apply accordingly after the main proceedings have been opened.
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Section 213
Setting of date for main hearing

(1) The date for the main hearing shall be set down by a presiding judge.
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(2) In particularly extensive first-instance proceedings before the regional court or higher regional court in which
the main hearing will presumably last more than 10 days, the presiding judge shall coordinate the course of the
main hearing with defence counsel, the public prosecution office and representatives of the private accessory
prosecutor before setting the date for the main hearing.

table of contents

Section 214
Summonses issued by presiding judge; gathering of evidence

(1) The summonses required for the main hearing shall be ordered by the presiding judge. The presiding judge
shall at the same time order the notifications of the date of the hearing required pursuant to section 397 (2)
sentence 3, section 406d (1) and section 406h (2) sentence 2; section 406d (4) shall apply accordingly. The
court registry shall ensure that the summonses are issued and notifications dispatched.

(2) If it is to be expected that the main hearing will continue over a long period, the presiding judge shall order
that all or individual witnesses and expert witnesses be summoned to appear on a date later than the beginning
of the main hearing.

(3) The public prosecution office shall be entitled to summon additional persons directly.

(4) The public prosecution office shall ensure that the objects serving as evidence are produced. This may also
be done by the court.

table of contents

Section 215
Service of order opening main proceedings

The order concerning the opening of the main proceedings shall be served on the defendant at the latest with
the summons. In the cases under section 207 (3), this shall apply accordingly to a bill of indictment
subsequently submitted.

table of contents

Section 216
Summoning of defendant

(1) A defendant who is at liberty shall be summoned in writing and warned that he will be arrested and brought
before the court if he fails to appear without excuse. In the cases under section 232, the warning may be
omitted.

(2) A defendant who is not at liberty shall be summoned pursuant to section 35 and notified of the date of the
main hearing. The defendant shall then be asked what applications, if any, he is to make for his defence at the
main hearing.

table of contents

Section 217
Time limit for summons

(1) A period of at least one week must elapse between service of the summons (section 216) and the day of the
main hearing.

(2) If this time limit has not been observed, the defendant may request suspension of the hearing at any time
prior to commencement of his examination on the charges.

(3) The defendant may waive observance of this time limit.

table of contents

Section 218
Summoning of defence counsel

Court-appointed defence counsel shall always be summoned in addition to the defendant; defence counsel of
choice shall be summoned if the court was notified of such choice. Section 217 shall apply accordingly.

table of contents

Section 219
Defendant’s applications to take evidence
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(1) If the defendant requests that witnesses or experts be summoned or that other evidence be produced for
the main hearing, he shall make his applications to the presiding judge, indicating the facts on which evidence
is to be taken. He shall be notified of the direction made following this request.

(2) If the defendant’s applications concerning evidence are granted, they shall be communicated to the public
prosecution office.

table of contents

Section 220
Direct summons by defendant

(1) If the presiding judge rejects the application to summon a person, the defendant may have him summoned
directly. He shall be authorised to do so even without a previous application.

(2) A person directly summoned shall be obliged to appear only if, at the time of the summons, the statutory
reimbursement for travel expenses and absence from work is offered him in cash or proved to have been
deposited at the registry.

(3) If it transpires at the main hearing that the examination of a person directly summoned was useful for the
purpose of clarifying the matter, the court shall, upon application, order the granting of statutory reimbursement
from the Treasury to such person.

table of contents

Section 221
Ex officio gathering of evidence

The presiding judge may also ex officio order the production of further items serving as evidence.

table of contents

Section 222
Naming of witnesses and expert witnesses

(1) The court shall provide the public prosecution office and the defendant with the names of the summoned
witnesses and expert witnesses in good time, indicating their place of residence or whereabouts. If the public
prosecution office makes use of its right under section 214 (3), it shall provide the court and the defendant with
the names of the summoned witnesses and experts in good time, indicating their place of residence or
whereabouts. Section 200 (1) sentences 3 to 5 shall apply analogously.

(2) The defendant shall provide the court and the public prosecution office in good time with the names of the
witnesses and experts directly summoned by him or to be brought to the main hearing, indicating their place of
residence or whereabouts.

table of contents

Section 222a
Notification of composition of court

(1) If the main hearing at first instance is held before a regional court or a higher regional court, the composition
of the court shall be communicated no later than on commencement of the main hearing, indicating the
presiding judge and the additional judges and additional lay judges called in. The presiding judge may make an
order communicating the composition prior to the main hearing; communication on behalf of the defendant shall
be made to his defence counsel. If the composition, as communicated, changes, this shall be indicated no later
than on commencement of the main hearing.

(2) If communication about the composition or about a change in the composition of the court is received less
than one week prior to the commencement of the main hearing, the court may, upon application by the
defendant, defence counsel or the public prosecution office, interrupt the main hearing to examine the
composition if this is requested at the latest prior to the commencement of the examination of the first
defendant on the charges.

(3) The documentation which determines the composition may be inspected on behalf of the defendant only by
his defence counsel or by a lawyer, on behalf of the private accessory prosecutor only by a lawyer.

table of contents

Section 222b
Objections to composition of court
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(1) Where the composition of the court was communicated pursuant to section 222a, an objection that the
court’s composition does not comply with the rules may be raised only up to the commencement of the
examination of the first defendant on the charges at the main hearing. The facts on the basis of which the
composition is alleged to be contrary to the rules shall be indicated. All objections are to be raised at the same
time. If made outside the main hearing, the objection shall be made in writing; section 345 (2), and for the
private accessory prosecutor section 390 (2), shall apply accordingly.

(2) The court shall decide on the objection in the composition required for decisions made outside the main
hearing. If it considers the objection to be well-founded, it shall declare itself not to be properly composed. If an
objection results in a change in the composition of the court, section 222a shall not apply to the new
composition.

table of contents

Section 223
Examination by commissioned or requested judges

(1) The court may order that a witness or an expert be examined by a commissioned or requested judge if
illness or infirmity or other insurmountable impediments prevent him from appearing at the main hearing for a
longer or indefinite period of time.

(2) The same rule shall apply where a witness or an expert cannot reasonably be expected to appear due to
the great distance involved.

(3) (repealed)

table of contents

Section 224
Notification of parties of date of hearing

(1) The public prosecution office, the defendant and defence counsel shall be notified in advance of the dates
set down for the examination; their presence at the examination shall not be required. Notification may be
dispensed with if it would endanger the success of the investigation. The record made thereof shall be
submitted to the public prosecution office and defence counsel.

(2) If a defendant who is not at liberty has defence counsel, he shall be entitled to be present only at those
court hearings which are held at the court at the place where he is in custody.

table of contents

Section 225
Judicial inspection by commissioned or requested judges

The provisions of section 224 shall apply if a judicial inspection is to be made in preparation of the main
hearing.

table of contents

Section 225a
Change of jurisdiction prior to main hearing

(1) If a court, prior to the commencement of a main hearing, considers the substantive jurisdiction of a court of
higher rank to be established, it shall submit the files to this court via the public prosecution office; section 209a
no. 2 (a) shall apply accordingly. The court to which the matter has been referred shall make an order indicating
whether it accepts the case.

(2) If the files are submitted to a court of higher rank by a criminal court judge or by a court with lay judges, the
defendant may request the taking of specific evidence within a certain time limit to be determined at the time of
submission. The presiding judge at the court to which the case has been referred shall decide on the
application.

(3) The defendant and the court before which the main hearing is to be held shall be named in the order
accepting the case. Section 207 (2) nos. 2 to 4, (3) and (4) shall apply accordingly. Contestability of the order
shall be governed by section 210.

(4) The procedure described in subsections (1) to (3) shall also apply if the court, prior to the commencement of
the main hearing, considers an objection raised by the defendant pursuant to section 6a to be well-founded and
a special criminal division which has priority pursuant to section 74e of the Courts Constitution Act has
jurisdiction. If the court which considers the jurisdiction of another criminal division to be established has priority
over the latter pursuant to section 74e of the Courts Constitution Act, it shall refer the case to that chamber with
binding effect; contestability of the decision on the referral shall be governed by section 210.

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1662
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1666
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1669
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p1671


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 93/176

table of contents

Chapter 6
Main hearing

table of contents

Section 226
Uninterrupted presence

(1) The main hearing shall be conducted in the uninterrupted presence of the persons called upon to reach a
judgment, as well as of the public prosecution office and a registry clerk.

(2) The criminal court judge may dispense with the requirement that a registry clerk attend the main hearing.
The decision shall not be contestable.

table of contents

Section 227
More than one public prosecutor and defence counsel

More than one official of the public prosecution office and more than one defence counsel may participate in the
main hearing and share their respective duties.

table of contents

Section 228
Suspension and interruption

(1) The court shall decide on the suspension of a main hearing and on its interruption pursuant to section 229
(2). The presiding judge shall be competent to order brief interruptions.

(2) An impediment to defence counsel’s appearance shall, without prejudice to the provision in section 145, not
entitle the defendant to request suspension of the hearing.

(3) If the time limit set in accordance with section 217 (1) has not been complied with, the presiding judge shall
inform the defendant of his right to request suspension of the hearing.

table of contents

Section 229
Maximum period of interruption

(1) A main hearing may be interrupted for a period of up to three weeks.

(2) A main hearing may also be interrupted for a period of up to one month if it has been conducted for at least
10 days prior thereto.

(3) If a defendant or a person called upon to reach a judgment is unable, due to illness, to appear at a main
hearing which has already continued for at least 10 days, the running of the time limits referred to in
subsections (1) and (2) shall be suspended for the duration of the incapacity, up to a maximum of six weeks;
these time periods shall expire no earlier than 10 days after the suspension has ended. The court shall
determine the commencement and end date of the suspension in an incontestable decision.

(4) If the main hearing has not been resumed at the latest by the day following expiry of the time limit referred
to in the previous subsections, the main hearing shall recommence. If the day following expiry of the time limit
is a Sunday, a general public holiday or a Saturday, the main hearing may be resumed on the next working day.

(5) If a temporary technical fault prevents the court from continuing the main hearing on the day following expiry
of the time limit designated in the previous subsections or, in the case under subsection (4) sentence 2, on the
next working day, then in derogation from subsection (4) sentence 1 it shall be permissible to resume the main
hearing immediately after the technical fault has been eliminated, at the latest, though, 10 days following expiry
of the time limit. The court shall determine by incontestable decision that a technical fault within the meaning of
sentence 1 exists.

table of contents

Section 230
Defendant’s failure to appear

(1) No main hearing shall be held against a defendant who fails to appear.
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(2) If insufficient excuse has been provided for the defendant’s failure to appear, an order shall be made to
bring him before the court or a warrant of arrest shall be issued insofar as this is necessary in order to conduct
the main hearing.

table of contents

Section 231
Defendant’s duty to be present

(1) A defendant who has appeared may not absent himself from the hearing. The presiding judge may take
appropriate measures to prevent the defendant from absenting himself; he may also have the defendant kept in
custody during any interruption of the hearing.

(2) If the defendant nevertheless absents himself or fails to appear when an interrupted main hearing is
resumed, the main hearing may be concluded in his absence if he has already been examined on the charges,
the court does not consider his further presence to be necessary and he was informed in the summons that the
main hearing may, in such cases, be concluded in his absence.

table of contents

Section 231a
Bringing about of unfitness to stand trial with intent

(1) If the defendant has intentionally and culpably placed himself in a condition which precludes his fitness to
stand trial and if, as a result, he knowingly prevents the proper conduct or continuation of the main hearing in
his presence, the main hearing shall, if he has not yet been heard on the charges, be conducted or continued in
his absence, unless the court considers his presence to be indispensable. The procedure described in
sentence 1 shall only apply if the defendant has, after proceedings have been opened, had the opportunity to
make a statement on the charges before the court or a commissioned judge.

(2) As soon as the defendant is again fit to stand trial, the presiding judge shall inform him of the essential
content of the proceedings during his absence, unless pronouncement of judgment has commenced.

(3) The court shall decide whether to hold the hearing in the absence of the defendant pursuant to subsection
(1) after hearing a physician as an expert. The decision may already be given prior to the beginning of the main
hearing. An immediate complaint against the decision shall be admissible; it shall have suspensive effect. A
main hearing which has already commenced shall be interrupted until a decision on the immediate complaint is
made; the interruption may last up to 30 days even if the conditions of section 229 (2) are not met.

(4) Defence counsel shall be appointed for any defendant who is not represented by defence counsel as soon
as a hearing in the absence of the defendant is being considered in accordance with subsection (1).

table of contents

Section 231b
Continuation after defendant’s removal to maintain public order

(1) If the defendant is removed from the courtroom for disorderly conduct or arrested for disobedience to court
orders (section 177 of the Courts Constitution Act), the hearing may be conducted in his absence if the court
does not consider his further presence to be indispensable and as long as it is to be feared that the defendant’s
presence would be seriously detrimental to the progress of the main hearing. In any event, the defendant shall
be given the opportunity to make a statement on the charges.

(2) As soon as the defendant is allowed back into the courtroom, the procedure described in section 231a (2)
shall apply.

table of contents

Section 231c
Leave of absence of individual defendants and court-appointed defence counsel

If the main hearing is held in respect of more than one defendant, the court may order that individual
defendants, in the case of mandatory defence also their defence counsel, be permitted, upon application, to
absent themselves during individual parts of the hearing, unless these parts of the hearing concern them. The
order shall indicate those parts of the hearing for which such permission is given. Permission may be revoked
at any time.

table of contents

Section 232
Conduct of hearing despite defendant’s failure to appear
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(1) The main hearing may be held in the defendant’s absence if he was properly summoned and the summons
referred to the fact that the hearing may take place in his absence and if only a fine of up to 180 daily rates, a
warning with sentence reserved, a driving ban, confiscation, destruction or rendering unusable of an object, or
a combination thereof is to be expected. An increased penalty or a measure of reform and prevention may not
be imposed in his absence. Disqualification from driving shall be admissible if the defendant was informed
about this possibility in the summons.

(2) The main hearing shall not take place without the defendant if the summons was effected by publication.

(3) A record of a judicial examination of the defendant shall be read out at the main hearing.

(4) A judgment given in the defendant’s absence must be served on him personally, together with reasons for
the judgment, unless it is served on his defence counsel pursuant to section 145a (1).

table of contents

Section 233
Defendant’s release from obligation to appear

(1) The defendant may, upon his application, be released from the obligation to appear at the main hearing if
only imprisonment for a term not exceeding six months, a fine not exceeding 180 daily rates, a warning with
sentence reserved, a driving ban, confiscation, destruction or rendering unusable of an object, or a combination
thereof is expected to be imposed. An increased penalty or a measure of reform and prevention may not be
imposed in his absence. Disqualification from driving shall be admissible.

(2) If the defendant is released from the obligation to appear at the main hearing, he shall be examined on the
charges by a commissioned or requested judge. In this connection, he shall be advised of the legal
consequences which are admissible at the hearing in his absence and be asked whether he upholds his
application to be released from the obligation to appear at the main hearing. In lieu of a request or a
commission referred to in sentence 1, the court may also conduct the examination on the charges outside the
main hearing in such a way that the defendant is located somewhere other than the court and the examination
is simultaneously transmitted audio-visually to the place where the defendant is located and to the courtroom.

(3) The public prosecution office and defence counsel shall be informed of the date set down for the
examination; their presence at the examination shall not be required. The record of the examination shall be
read out at the main hearing.

table of contents

Section 234
Representation of absent defendant

If the main hearing can be held in the defendant’s absence, he shall be entitled to be represented by defence
counsel with a documented power of attorney.

table of contents

Section 234a
Rights of defence counsel representing absent defendant

If the main hearing is held in the defendant’s absence, it shall be sufficient for the information required under
section 265 (1) and (2) to be given to defence counsel; the defendant’s consent pursuant to section 245 (1)
sentence 2 and pursuant to section 251 (1) no. 1 and (2) no. 3 shall not be required if defence counsel takes
part in the main hearing.

table of contents

Section 235
Restoration of status quo ante in case of hearing in defendant’s absence

If the main hearing was held in the defendant’s absence pursuant to section 232, he may apply for restoration
of the status quo ante in respect of the judgment within one week after its service subject to the same
conditions as apply in the case of failure to comply with a time limit; he may at any time request restoration of
the status quo ante if he did not obtain knowledge of the summons to the main hearing. The defendant shall be
instructed of this right when the judgment is served on him.

table of contents

Section 236
Order for defendant to appear in person
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The court shall at all times have the power to order that the defendant appear in person and to enforce this by
an order to bring him before the court or by a warrant of arrest.
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Section 237
Joinder of several criminal cases

If there is a connection between more than one criminal case pending before the same court, the court may
order that they be joined for the purpose of being heard together, even if this connection is not the one specified
in section 3.

table of contents

Section 238
Conduct of hearing

(1) The presiding judge shall conduct the hearing, examine the defendant and take the evidence.

(2) The court shall decide on an objection by a party to the proceedings that an order by the presiding judge
relating to the conduct of the hearing is inadmissible.

table of contents

Section 239
Cross-examination

(1) The presiding judge shall leave the examination of witnesses and experts named by the public prosecution
office and by the defendant to the public prosecution office and defence counsel upon concurring application by
both. Witnesses and experts named by the public prosecution office shall first be examined by the public
prosecution office; those named by the defendant shall first be examined by defence counsel.

(2) After this examination, the presiding judge shall also ask the witnesses and experts such questions as he
deems necessary for the further clarification of the case.

table of contents

Section 240
Right to ask questions

(1) The presiding judge shall permit the associate judges, upon request, to address questions to the defendant,
witnesses and experts.

(2) The presiding judge shall give similar permission to the public prosecution office, to the defendant, defence
counsel and to the lay judges. Direct questioning of a defendant by a co-defendant shall be inadmissible.

table of contents

Section 241
Presiding judge’s right to reject questions

(1) A person who abuses his right under section 239 (1) to examine a witness may be deprived of this right by
the presiding judge.

(2) In the cases under section 239 (1) and section 240 (2), the presiding judge may reject inappropriate or
irrelevant questions.

table of contents

Section 241a
Examination of underage witnesses by presiding judge

(1) The examination of witnesses under 18 years of age shall be conducted solely by the presiding judge.

(2) The persons referred to in section 240 (1) and (2) sentence 1 may request the presiding judge to ask the
witnesses further questions. The presiding judge may permit these persons to put questions to witnesses
directly if, according to his duty-bound discretion, no detriment to the well-being of the witness is to be
expected.

(3) Section 241 (2) shall apply accordingly.

table of contents
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Section 242
Decision on admissibility of questions

In the case of any doubts as to the admissibility of a question, the court shall decide.
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Section 243
Course of main hearing

(1) The main hearing shall begin with the case being called up. The presiding judge shall determine whether
the defendant and defence counsel are present and whether the evidence has been produced and, in
particular, whether the summoned witnesses and experts are present.

(2) The witnesses shall leave the courtroom. The presiding judge shall examine the defendant on his personal
situation.

(3) Thereupon, the public prosecutor shall read out the charges. In the cases under section 207 (3), he shall
base these on the new bill of indictment. In the cases under section 207 (2) no. 3, the public prosecutor shall
read out the charges and submit the legal assessment on which the decision to open the main hearing was
based; he may, in addition, express his own divergent legal opinion. In the cases under section 207 (2) no. 4,
he shall take into account any amendments ordered by the court when admitting the case for a main hearing.

(4) The presiding judge shall state whether discussions pursuant to sections 202a and 212 have taken place,
whether their subject matter has been the possibility of a negotiated agreement (section 257c) and, if so, their
essential content. This duty shall also obtain in the further course of the main hearing, insofar as changes have
occurred in regard to the information given at the commencement of the main hearing.

(5) The defendant shall then be informed that he may choose to respond to the charges or not to make any
statement on the charges. If the defendant is prepared to respond, he shall be examined on the charges in
accordance with section 136 (2). Upon application, in particularly extensive first-instance proceedings before a
regional court or higher regional court in which the main hearing will presumably last more than 10 days,
defence counsel shall be given the opportunity to make a statement on the defendant’s behalf before the
defendant’s examination; this statement may not anticipate the closing speech. The presiding judge may
require that defence counsel submit any further statement in writing if otherwise the course of proceedings
would be significantly delayed; section 249 (2) sentence 1 shall apply accordingly. The defendant’s previous
convictions shall be disclosed only insofar as they are relevant to the decision. The presiding judge shall decide
when such convictions are to be disclosed.
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Section 244
Taking of evidence; inquisitorial system; rejection of applications to take evidence

(1) After examination of the defendant, evidence shall be taken.

(2) The court shall, in order to establish the truth, ex officio extend the taking of evidence to all facts and means
of proof which are relevant to the decision.

(3) An application to take evidence shall be rejected if the taking of such evidence is inadmissible. In all other
cases, an application to take evidence may be rejected only if the taking of such evidence is superfluous
because the matter is common knowledge, if the fact to be proved is irrelevant to the decision or has already
been proved, if the evidence is wholly inappropriate or unobtainable, the application is made to protract the
proceedings or if an important allegation which is intended to offer proof in exoneration of the defendant may be
treated as if the alleged fact were true.

(4) Except as otherwise provided, an application to take evidence by examining an expert may also be rejected
if the court itself possesses the necessary specialist knowledge. The hearing of another expert may even be
refused if the opposite of the alleged fact has already been proved by the first expert opinion; this rule shall not
apply to cases where the professional competence of the first expert is in doubt, if his opinion is based on
incorrect factual suppositions, if the opinion contains contradictions or if the new expert has means of research
at his disposal which seem to be superior to the ones of an earlier expert.

(5) An application to take evidence by inspection may be rejected if the court, according to its duty-bound
discretion, deems the inspection not to be necessary to establish the truth. Applications to take evidence by
examining a witness may be rejected under the same condition if the witness has to be summoned from
abroad. An application for the taking of evidence by reading out a source document may be rejected if,
according to the court’s duty-bound discretion, there is no reason to doubt that it corresponds in terms of
content to the transmitted document.
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(6) A court order shall be required if an application to take evidence is rejected. After concluding the ex officio
taking of evidence, the presiding judge may determine an appropriate period for the submission of applications
to take evidence. A decision on applications to take evidence submitted after the end of the period determined
may be given in the judgment; this shall not apply if it was not possible to submit an application to take
evidence before the expiry of the period determined. If an application to take evidence is submitted after the
end of the period determined, the facts which made it impossible to meet the deadline shall be substantiated in
the application.

table of contents

Section 245
Extent of taking of evidence; evidence produced

(1) The taking of evidence shall be extended to all witnesses and experts who were summoned by the court
and who appeared, as well as to the other evidence produced by the court or the public prosecution office
pursuant to section 214 (4), unless the taking of evidence is inadmissible. The taking of certain evidence may
be dispensed with if the public prosecution office, defence counsel and the defendant consent thereto.

(2) The court shall be obliged to extend the taking of evidence to the witnesses or experts who appeared upon
being summoned by the defendant or the public prosecution office, as well as to other evidence produced only
if an application to take evidence is submitted. The application shall be rejected if the taking of evidence is
inadmissible. In all other respects, it may be rejected only if the fact for which evidence is to be furnished has
already been proved or is common knowledge, if there is no connection between the fact and the matter being
adjudicated, if the evidence is completely unsuitable or if the application has been filed for the purpose of
protracting the proceedings.

table of contents

Section 246
Rejection of applications to take evidence submitted out of time

(1) The taking of evidence may not be refused on the grounds that the evidence or the fact which is to be
proved was submitted too late.

(2) Until such time as all evidence has been taken, the applicant’s opponent may, however, apply for
suspension of the main hearing for the purpose of gathering information if a witness or an expert who is to be
examined was named so late by the opponent or a fact which is to be proved was submitted so late that the
opponent lacked the time needed to gather information.

(3) The public prosecution office and the defendant shall have the same right in respect of witnesses and
experts summoned at the direction of the presiding judge or the court.

(4) The court shall decide on these applications at its discretion.

table of contents

Section 246a
Examination of expert before taking decision on placement

(1) If the ordering or reservation of the defendant’s placement in a psychiatric hospital or in preventive detention
is being considered, an expert shall be examined at the main hearing on the defendant’s condition and his
treatment prospects. The same shall apply if the court is considering placing the defendant in an addiction
treatment facility.

(2) Where charges have been preferred in respect of an offence to the detriment of a minor under section 181b
of the Criminal Code and if the issuing of directions pursuant to section 153a of this statute or pursuant to
section 56c, section 59a (2) sentence 1 no. 4 or section 68b (2) sentence 2 of the Criminal Code is possible to
the effect that the defendant is to receive psychiatric, psychotherapeutic or socio-therapeutic care and
treatment (therapy direction), an expert shall be examined on the defendant’s condition and his treatment
prospects insofar as this is necessary in order to determine whether the defendant needs such care and
treatment.

(3) If the expert has not previously examined the defendant, he shall be given the opportunity to do so before
the main hearing.

table of contents

Section 247
Defendant’s removal from courtroom during examination of co-defendants and witnesses

The court may order that the defendant leave the courtroom during an examination if it is to be feared that a co-
defendant or a witness will not tell the truth when examined in the defendant’s presence. The same shall apply
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if, on examination of a person under 18 years of age as a witness in the defendant’s presence, considerable
detriment to the well-being of such witness is to be feared or if an examination of another person as a witness
in the defendant’s presence poses an imminent risk of serious detriment to that person’s health. The
defendant’s removal may be ordered for the duration of discussions concerning the defendant’s condition and
his treatment prospects if serious detriment to his health is to be feared. As soon as the defendant is brought
back into the courtroom, the presiding judge shall inform him of the essential content of the proceedings,
including the testimony given, during his absence.
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Section 247a
Order for witness examination via audio-visual means

(1) If there is an imminent risk of serious detriment to the well-being of the witness were he to be examined in
the presence of those attending the main hearing, the court may order that the witness remain in another place
during the examination; such an order shall also be admissible under the conditions of section 251 (2) insofar
as this is necessary to establish the truth. The decision shall not be contestable. Simultaneous audio-visual
transmission of the testimony shall be provided in the courtroom. The testimony shall be recorded if there is a
concern that the witness will not be available for examination at a future main hearing and the recording is
necessary to establish the truth. Section 58a (2) shall apply accordingly.

(2) The court may order that the examination of an expert be conducted in such a manner that the expert is
located somewhere other than the court and the examination is simultaneously transmitted audio-visually to the
place where the expert is located and to the courtroom. This shall not apply in the cases under section 246a.
The decision pursuant to sentence 1 shall not be contestable.
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Section 248
Discharge of witnesses and experts

Witnesses and experts who have been examined may absent themselves from the court with permission or
upon instruction of the presiding judge. The public prosecution office and the defendant shall first be heard.

table of contents

Section 249
Furnishing of documentary evidence by reading out of documents; taking cognisance of wording of

documents

(1) Documents are to be read out at the main hearing for the purpose of the taking of evidence as to their
content. Electronic documents shall be deemed to be documents provided that they can be read out.

(2) Except in the cases under sections 253 and 254, the reading out may be dispensed with if the judges and
the lay judges have taken cognisance themselves of the wording of the document and the other parties have
had the opportunity to do so. If the public prosecutor, the defendant or defence counsel objects without delay to
the presiding judge’s order to proceed in accordance with sentence 1, the court shall decide. A record shall be
made of the presiding judge’s order, the findings as to cognisance and opportunity, and of the objection.
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Section 250
Principle of examination in person

If the proof of a fact is based on the observation of a person, such person shall be examined at the main
hearing. The examination may not be substituted by reading out the record of a previous examination or
reading out a statement.

table of contents

Section 251
Furnishing of documentary evidence by reading out of records

(1) Examination of a witness, expert or co-accused may be substituted by reading out a record of another
examination or of a document containing a statement originating from him

1.  if the defendant has defence counsel and the public prosecutor, defence counsel and defendant consent
thereto;

2.  if the reading out merely serves to confirm the defendant’s confession and both a defendant who has no
defence counsel and the public prosecutor consent thereto;
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3.  if the witness, expert or co-accused has died or cannot be examined by the court for another reason within a
foreseeable period of time;

4.  insofar as the record or the document concerns the presence or the amount of asset loss.

(2) Examination of a witness, expert or co-accused may also be substituted by reading out the record of his
previous examination by a judge if

1.  illness, infirmity or other insurmountable impediments prevent the witness, expert or co-accused from
appearing at the main hearing for a longer or indefinite period;

2.  the witness or expert cannot, having regard to the importance of his statement, reasonably be expected to
appear at the main hearing given the great distance involved;

3.  the public prosecutor, defence counsel and the accused consent to the reading out.

(3) If the reading out is to serve purposes other than specifically reaching a judgment, in particular preparing a
decision as to whether an individual is to be summoned and examined, then records and documents may
otherwise be read out, too.

(4) In the cases under subsections (1) and (2), the court shall decide whether reading out shall be ordered. The
reason for reading out shall be indicated. If the record of a judicial examination is read out, it shall be stated
whether the person concerned was examined under oath. If not, an oath shall be subsequently administered if
the court deems this necessary and an oath can still be administered.

table of contents

Section 252
Prohibition of reading out of records following witness’s refusal to testify

A statement made by a witness examined prior to the main hearing who does not make use of his right to
refuse to testify until the main hearing may not be read out.
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Section 253
Reading out of records to refresh memory

(1) If a witness or an expert states that he can no longer remember a fact, the pertinent part of the record of his
previous examination may be read out to refresh his memory.

(2) The same procedure may be followed if a contradiction to the previous statement arises during the
examination and it cannot otherwise be established or eliminated without the main hearing being interrupted.

table of contents

Section 254
Reading out of judge’s record following confession or in case of contradictions

(1) Statements made by the defendant which are contained in a judicial record or in an audio-visual recording
of an examination may be read out or played back for the purpose of taking evidence regarding a confession.

(2) The same procedure may be followed if a contradiction to the previous statement arises during the
examination and it cannot otherwise be established or eliminated without the main hearing being interrupted.

table of contents

Section 255
Record of statements read out

In the cases under sections 253 and 254, upon application by the public prosecution office or by the defendant,
the reading out and reason therefor shall be stated in the record.

table of contents

Section 255a
Showing of audio-visual recording of witness examination

(1) The provisions relating to the reading out of a record of an examination pursuant to sections 251, 252, 253
and 255 shall apply accordingly to the showing of an audio-visual recording of a witness examination.

(2) In proceedings relating to offences against sexual self-determination (sections 174 to 184j of the Criminal
Code) or against life (sections 211 to 222 of the Criminal Code) or to ill-treatment of persons in one’s charge
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(section 225 of the Criminal Code) or relating to offences against personal liberty under sections 232 to 233a of
the Criminal Code, the examination of a witness under 18 years of age may be substituted by the showing of an
audio-visual recording of his previous judicial examination if the defendant and his defence counsel were given
the opportunity to participate in such examination. This shall also apply to witnesses who have been aggrieved
by one of these offences and were under 18 years of age at the time of the offence. When taking its decision
the court shall also consider the interests of the witness meriting protection and shall give the reason for
showing the recording. Supplementary witness examination shall be admissible.
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Section 256
Reading out of statements by public authorities and experts

(1) The following documents may be read out:

1.  statements containing a certificate or an opinion from

a)  public authorities,

b)  experts who have been sworn generally to render opinions of the relevant kind and

c)  physicians of the court medical services, excluding certificates of conduct,

2.  medical certificates concerning physical injuries, regardless of the alleged offence,

3.  medical reports on the taking of blood samples,

4.  expert opinions with regard to the evaluation of a log book, the determination of a person’s blood group or
blood alcohol content, including its conversion,

5.  records and statements from prosecuting authorities as contained in a document relating to investigatory
acts, insofar as their subject is not a witness examination and

6.  proof of conversion and entries made in the files in accordance with section 32e (3).

(2) If the opinion of another specialist authority has been obtained, the court may request the authority to
appoint one of its staff to present the opinion at the main hearing and to designate such person to the court.

table of contents

Section 257
Questioning of defendant and right to make statement after taking of evidence

(1) After each co-defendant has been examined and after evidence has been taken in each individual case, the
defendant shall be asked whether he has anything to add.

(2) Upon request, the public prosecutor and defence counsel shall also be given the opportunity to make their
statements after the examination of the defendant and after evidence has been taken in each individual case.

(3) The statements must not anticipate the closing speech.
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Section 257a
Form of applications and proposals regarding questions of procedure

The court may require parties to the proceedings to file applications and proposals regarding questions of
procedure in written form. This shall not apply to the applications referred to in section 258. Section 249 shall
apply accordingly.

table of contents

Section 257b
Discussion of status of proceedings with parties

At the main hearing the court may discuss the status of the proceedings with the parties insofar as this appears
suitable to expedite the proceedings.

table of contents

Section 257c
Negotiated agreement
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(1) In suitable cases, the court may reach an agreement with the parties on the further course and outcome of
the proceedings in accordance with the following subsections. Section 244 (2) shall remain unaffected.

(2) The subject matter of this agreement may only comprise the legal consequences which could be the content
of the judgment and of the associated court orders, other procedural measures relating to the course of the
underlying adjudication proceedings and the conduct of the parties during the proceedings. A confession shall
be an integral part of any negotiated agreement. The verdict of guilty and measures of reform and prevention
may not be the subject of a negotiated agreement.

(3) The court shall announce what the content of the negotiated agreement could be. It may, on free evaluation
of all the circumstances of the case and general sentencing considerations, also indicate an upper and lower
sentence limit. The parties shall be given the opportunity to make submissions. The negotiated agreement shall
come into existence if the defendant and the public prosecution office agree to the court’s proposal.

(4) The court shall cease to be bound by a negotiated agreement if legally or factually relevant circumstances
have been overlooked or have arisen and the court is therefore then convinced that the prospective sentencing
range is no longer appropriate to the severity of the offence or the degree of guilt. The same shall apply if the
defendant’s further conduct in the proceedings does not correspond to that upon which the court’s prediction
was based. The defendant’s confession may not be used in such cases. The court shall give notification of any
deviation without delay.

(5) The defendant shall be instructed as to the conditions for and consequences of the court deviating from the
prospective outcome pursuant to subsection (4).
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Section 258
Closing speeches; right to have last word

(1) After the taking of evidence has been concluded, the public prosecutor and subsequently the defendant
shall be given the opportunity to present their arguments and to file applications.

(2) The public prosecutor shall have the right to reply; the defendant shall have the last word.

(3) Even if defence counsel has spoken for him, the defendant shall be asked whether he himself has anything
to add to his defence.

table of contents

Section 259
Interpreters

(1) A defendant who does not speak the language of the court must be informed by an interpreter at least of the
applications made in the closing speeches by the public prosecutor and defence counsel.

(2) The same rule shall apply, in accordance with the provisions of section 186 of the Courts Constitution Act, to
a hearing or speech impaired defendant.

table of contents

Section 260
Judgment

(1) The main hearing shall close with the delivery of judgment following the deliberations.

(2) If an order is made prohibiting the exercise of a profession, the judgment shall specify the profession,
branch of profession, trade or branch of trade the exercise of which is prohibited.

(3) Termination of the proceedings shall be pronounced in the judgment if there is a procedural impediment.

(4) The operative provisions of the judgment shall indicate the legal designation of the offence of which the
defendant has been convicted. If an offence has a statutory title, it shall be used for the legal designation of the
offence. If a fine is imposed, the number and the amount of daily rates shall be included in the operative
provisions of the judgment. If a decision on preventive detention is reserved, the sentence or the measure of
reform and prevention is suspended on probation, the defendant has been warned with sentence reserved or if
imposing a penalty is dispensed with, this shall be indicated in the operative provisions of the judgment. In all
other respects, the wording of the operative provisions of the judgment shall be left to the discretion of the
court.

(5) Following the operative provisions of the judgment, the provisions applied shall be listed according to
section, subsection, number and letter together with the designation of the statute. If, in the case of a conviction
imposing a sentence of imprisonment or an aggregate sentence of imprisonment not exceeding two years, the
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offence or, if there is more than one offence, the predominant offences, having regard to their importance, were
committed on the basis of a drug addiction, reference shall also be made to section 17 (2) of the Federal
Central Criminal Register Act (Bundeszentralregistergesetz).
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Section 261
Principle of judge’s free evaluation of evidence

The court shall decide on the result of the taking of evidence at its discretion and conviction based on the entire
content of the hearing.

table of contents

Section 262
Decisions on preliminary civil-law issues

(1) If criminal liability for an act is dependent on the evaluation of a legal relationship under civil law, the criminal
court shall also decide on the basis of the provisions applicable to procedure and evidence in criminal cases.

(2) The court shall, however, be entitled to suspend the investigation and to set a time limit within which one of
the parties is to bring a civil action or to await the judgment of the civil court.

table of contents

Section 263
Vote

(1) A two-thirds majority of the votes shall be required for any decision against a defendant which concerns the
question of guilt and the legal consequences of the offence.

(2) The question of guilt shall also cover such circumstances as are specially provided by criminal law to rule
out, diminish or increase criminal liability.

(3) The question of guilt shall not cover the conditions applying to the period of limitations.
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Section 264
Subject matter of judgment

(1) The subject of adjudication shall be the offence as specified in the bill of indictment and as it presents itself
in the light of the outcome of the hearing.

(2) The court shall not be bound by the evaluation of the offence which formed the basis of the order opening
the main proceedings.

table of contents

Section 265
Change in legal reference or facts

(1) The defendant may not be sentenced on the basis of a provision of criminal law other than the one referred
to in the charges admitted by the court without first having his attention specifically drawn to the change in the
legal reference and without having been afforded the opportunity to defend himself.

(2) The same procedure shall be followed if

1.  special circumstances which increase criminal liability or justify an order imposing a measure, an additional
penalty or an incidental legal consequence do not transpire until the hearing,

2.  the court wishes to deviate from a provisional assessment of the factual or legal situation which was
submitted in the course of the hearing or

3.  it is necessary to make reference to a new situation in order to be able to sufficiently defend the defendant.

(3) The main hearing shall be suspended upon the defendant’s application if, alleging insufficient preparation
for defence, he contests newly discovered circumstances which admit the application of a more severe criminal
provision against the defendant than the one which is referred to in the charges admitted by the court or which
forms part of the circumstances indicated in subsection (2) no. 1.

(4) Where, as a result of a change in circumstances, it appears reasonable to do so in order to adequately
prepare the charges or the defence, the court shall suspend the main hearing upon an application or ex officio.
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table of contents

Section 265a
Questioning of accused before conditions or directions

If the imposition of conditions or issuing of directions (sections 56b and 56c and section 59a (2) of the Criminal
Code) are considered as a possibility, the defendant shall be asked in appropriate cases whether he will make
efforts towards atonement for the wrong committed by him or give undertakings in respect of his future conduct.
If the issuing of a direction is considered as a possibility to the effect that the defendant undergo curative or
addiction treatment or take up residence in a suitable home or institution, he shall be asked whether he
consents thereto.

table of contents

Section 266
Supplementary charges

(1) If, at the main hearing, the public prosecutor adds new charges in respect of further offences committed by
the defendant, the court may make an order including them in the proceedings if it has jurisdiction and the
defendant consents thereto.

(2) The supplementary charges may be preferred orally. Their content shall correspond to section 200 (1). They
shall be included in the record. The presiding judge shall give the defendant the opportunity to defend himself.

(3) The hearing shall be interrupted if the presiding judge deems it necessary or if the defendant applies
therefor and the application is not manifestly vexatious or solely dilatory. The defendant shall be instructed of
his right to apply for an interruption.
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Section 267
Reasons for judgment

(1) If the defendant is convicted, the reasons for the judgment must specify the facts deemed to be proved and
establishing the statutory elements of the offence. Insofar as evidence is inferred from other facts, these facts
shall also be specified. Reference may be made, as regards details, to images which are included in the files.

(2) If the Criminal Code makes provision for special circumstances under which criminal liability is ruled out,
diminished or increased and these were asserted at the hearing, then the reasons for the judgment must state
whether or not such circumstances were deemed to have been established.

(3) The criminal judgment shall further specify in its reasons the criminal provision which was applied and shall
set out the circumstances which were decisive in determining the penalty. If criminal law makes mitigation
dependent on the existence of a less serious case, the reasons for the judgment must indicate why these
circumstances are deemed to exist or are denied contrary to an application filed at the hearing; this shall apply
accordingly to the imposition of a sentence of imprisonment in the cases under section 47 of the Criminal Code.
The judgment shall also indicate in the reasons why an especially serious case is deemed not to exist if the
conditions generally applying to such a case under criminal law are met; if these conditions are not met but an
especially serious case is nonetheless deemed to exist, sentence 2 shall apply accordingly. The reasons for the
judgment shall further indicate the grounds for suspending the sentence on probation or for not doing so
contrary to an application filed at the hearing; this shall apply accordingly to a warning with sentence reserved
and to dispensing with imposing a penalty. If a negotiated agreement (section 257c) has preceded the
judgment, this shall also be indicated in the reasons for the judgment.

(4) If all parties entitled to an appellate remedy waive their right of appellate remedy or if no appellate remedy is
sought within the given time limit, the proven facts establishing the statutory elements of the offence and the
criminal provision applied must be indicated; in the case of judgments imposing only a fine or a fine plus a
driving ban or disqualification from driving and, in connection therewith, confiscation of the driving licence or, in
the case of warnings with sentence reserved reference may be made to charges admitted, to the charges
pursuant to section 418 (3) sentence 2 or to the summary penalty order or to the application for a summary
penalty order. Subsection (3) sentence 5 shall apply accordingly. The further content of the reasons for the
judgment shall be determined by the court, taking into consideration, at its discretion, the circumstances of the
individual case. The reasons for the judgment may be supplemented within the time limit provided for in section
275 (1) sentence 2 if restoration of the status quo ante is granted in respect of the failure to observe the time
limit for seeking an appellate remedy.

(5) If the defendant is acquitted, the reasons for the judgment must indicate whether the defendant’s guilt was
deemed not proved or whether and on what basis the act deemed proved was considered not to give rise to
criminal liability. If all parties entitled to an appellate remedy waive their right of appellate remedy or if no
appellate remedy is sought within the given time limit, it shall only be necessary to state whether it was for
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factual or legal reasons that the offence with which the defendant was charged was not established. Subsection
(4) sentence 4 shall apply.

(6) The reasons for the judgment must also indicate why a measure of reform and prevention was ordered, a
decision on preventive detention was reserved or was not ordered or reserved contrary to an application filed at
the hearing. If the accused has not been disqualified from driving or no period of disqualification from driving
has been imposed in accordance with section 69a (1) sentence 3 of the Criminal Code although such measure
was considered a possibility given the nature of the offence, the reasons for the judgment must always indicate
why such measure was not ordered.
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Section 268
Pronouncement of judgment

(1) The judgment shall be pronounced in the name of the people.

(2) The judgment shall be pronounced by reading out the operative provisions of the judgment and disclosing
the reasons for the judgment. Reasons for the judgment shall be disclosed by their being read out or by oral
communication of their essential content. When deciding whether the reasons for the judgment are to be read
out or whether their essential content is to be orally communicated, as well as in the event of oral
communication of the essential content of the reasons for the judgment, consideration shall be given to the
interests meriting protection of parties to the proceedings, of witnesses or of aggrieved persons. The reading
out of the operative provisions of the judgment shall in each case precede communication of the reasons for
the judgment.

(3) The judgment shall be pronounced at the end of the hearing. It must be pronounced no later than on the
eleventh day thereafter, or else the main hearing is to be recommenced. Section 229 (3), (4) sentence 2 and (5)
shall apply accordingly.

(4) If pronouncement of judgment has been postponed, the reasons for the judgment shall, if possible, be
stated in writing beforehand.

table of contents

Section 268a
Suspension of enforcement of sentences or measures of reform and prevention on probation

(1) If a judgment provides for the suspension of a sentence on probation or if the defendant is given a warning
with sentence reserved, the court shall give the decisions designated in sections 56a to 56d and 59a of the
Criminal Code in an order; the decision shall be pronounced together with the judgment.

(2) Subsection (1) shall apply accordingly if, in the judgment, a measure of reform and prevention has been
suspended on probation or if, in addition to the sentence, supervision of conduct is ordered and the court gives
decisions pursuant to sections 68a to 68c of the Criminal Code.

(3) The presiding judge shall inform the defendant of the meaning of the suspension of the sentence or of the
measure on probation, of the warning with sentence reserved or of the supervision of conduct, of the length of
the probation period or of supervision of conduct, of conditions and directions, as well as of the possibility of a
revocation of the suspension on probation or imposition of a sentence reserved (section 56f (1), section 59b,
section 67g (1) of the Criminal Code). If the court issues the defendant with directions pursuant to section 68b
(1) of the Criminal Code, the presiding judge shall also inform him that a penalty pursuant to section 145a of the
Criminal Code is also possible. The direction shall, as a rule, be issued following pronouncement of the order
pursuant to subsection (1) or (2). If placement in a psychiatric hospital is suspended on probation, the presiding
judge may dispense with the notification regarding the possibility of a revocation of suspension.

table of contents

Section 268b
Order for continuation of remand detention

When passing judgment, the court shall ex officio decide on the continuation of remand detention or provisional
placement. The order shall be pronounced together with the judgment.

table of contents

Section 268c
Instruction prior to imposition of driving ban

If a driving ban is ordered in the judgment, the presiding judge shall instruct the defendant as to when the ban
commences (section 44 (3) sentence 1 of the Criminal Code). This instruction shall be given following
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pronouncement of judgment. If the judgment is pronounced in the defendant’s absence, he shall be instructed
in writing.

table of contents

Section 268d
Instruction in case of preventive detention reserved

If the judgment orders preventive detention reserved pursuant to section 66a (1) or (2) of the Criminal Code,
the presiding judge shall instruct the defendant as to the meaning of the reservation as well as about the period
of time for which the reservation applies.

table of contents

Section 269
Prohibition of referral if court of lower rank has jurisdiction

The court may not decline jurisdiction on the grounds that the case ought to be brought before a court of lower
rank.

table of contents

Section 270
Referral if court of higher rank has jurisdiction

(1) If, after commencing a main hearing, a court deems a court of higher rank to have substantive jurisdiction, it
shall make an order referring the case to the competent court; section 209a no. 2 (a) shall apply accordingly.
The same procedure shall apply if the court considers a timely objection by the defendant pursuant to section
6a to be well-founded.

(2) In the order, the court shall name the defendant and the offence as designated in section 200 (1) sentence
1.

(3) The order shall have the effect of an order opening the main proceedings. Contestability of the order shall
be governed by section 210.

(4) If the order referring the case to a higher court was made by a criminal court judge or a court with lay
judges, the defendant may apply, within a time limit to be determined when the order is given, for certain
evidence to be taken prior to the main hearing. It shall be for the judge presiding over the court to which the
case has been referred to decide on the application.

table of contents

Section 271
Record of main hearing

(1) A record shall be made of the main hearing and signed by the presiding judge and, insofar as he was
present during the main hearing, by the registry clerk. The date of its completion shall be stated therein.

(2) If the presiding judge is prevented from signing, the most senior associate judge in age shall sign for him. If
the presiding judge is the only judge of the court, the signature of the registry clerk shall suffice if the former is
prevented from signing.

table of contents

Section 272
Content of record of main hearing

The record of the main hearing shall include

1.  the place and the date of the hearing;

2.  the names of the professional judges and lay judges, of the official of the public prosecution office, of the
registry clerk of the court registry and of the interpreter;

3.  the designation of the offence in the charges;

4.  the names of the defendants, their defence counsel, the private prosecutors, the private accessory
prosecutors, the aggrieved persons asserting claims arising from the offence, the other persons involved, the
statutory representatives, the legal representatives and the persons rendering assistance;

5.  the information that the hearing is being held in public or that the public have been excluded.
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table of contents

Section 273
Additional content of record

(1) The record must indicate the course and the results of the main hearing in essence and shall indicate that
all essential formalities have been observed, including a designation of the documents read out or the
documents the reading out of which was dispensed with pursuant to section 249 (2), as well as the applications
filed during the course of the hearing, the decisions given and the operative provisions of the judgment. The
record must also include the course and content, in essence, of a discussion pursuant to section 257b.

(1a) The record must also indicate, in essence, the course, content and outcome of a negotiated agreement
pursuant to section 257c. The same shall apply to the observance of the information and instruction
requirements set out in section 243 (4), section 257c (4) sentence 4 and section 257 (5). If no agreement was
negotiated, this shall also be noted in the record.

(2) The essential results of examinations at the main hearing before a criminal court judge and in a court with
lay judges shall also be included in the record; this shall not apply if all those entitled to an appellate remedy
have waived their right of appellate remedy or if no appellate remedy has been sought within the given time
limit. The presiding judge may order that instead of recording the essential results of individual examinations an
audio recording of individual examinations in order of sequence be added to the files. Section 58a (2) sentence
1 and sentences 3 to 6 shall apply accordingly.

(3) If it is important that an occurrence at the main hearing or the wording of a testimony or of a statement be
registered, the presiding judge shall, ex officio or upon application by one of the parties to the hearing, order
that a complete record be drawn up and that it be read out. If the presiding judge refuses to make the order,
then, upon application by one of the parties to the hearing, it shall be for the court to decide. It shall be noted in
the record that the reading out took place and that approval was given or which objections were raised.

(4) The judgment may not be served until the record has been drawn up.

table of contents

Section 274
Probative value of record

Observance of the formalities required for the main hearing can be proved only by the record. Only proof of
forgery shall be admissible in respect of the content of that part of the record relating to these formalities.

table of contents

Section 275
Time limit for issue of judgment copy and form of judgment

(1) If the judgment including reasons has not yet been fully incorporated into the record, it shall be placed on
file without delay. This must be done no later than five weeks after pronouncement; this time limit shall be
extended by two weeks if the main hearing lasted longer than three days and, if the main hearing lasted longer
than 10 days, by another two weeks for every 10 days of the main hearing or part thereof. Once the time limit
has expired, the reasons for the judgment may no longer be amended. The time limit may be exceeded only if
and as long as the court has been prevented from observing it due to a circumstance which cannot be
anticipated or averted in the particular case. A record must be kept of the date on which the judgment is added
to the files and the date of any amendment of the reasons.

(2) The judgment shall be signed by the judges who participated in the decision. If a judge is prevented from
adding his signature, this fact and the reason therefor shall be noted under the judgment by the presiding judge
and, if he is prevented from doing so, by the most senior associate judge. The signatures of the lay judges shall
not be required.

(3) The date of the sitting and the names of the judges, of the lay judges, of the official of the public prosecution
office, of defence counsel and of the registry clerk who took part in the sitting shall be included in the judgment.

(4) (repealed)

table of contents

Chapter 7
Decision on ordering of preventive detention reserved in judgment or subsequent ordering of

preventive detention

table of contents
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Section 275a
Institution of proceedings; main hearing; order for placement

(1) If preventive detention has been reserved in the judgment (section 66a of the Criminal Code), the enforcing
authority shall send the files in good time to the public prosecution office of the competent court. The public
prosecution office shall hand over the files to the presiding judge of the court in time for a decision to be given
within the time limit set out in subsection (5). Where placement in a psychiatric hospital has been declared
disposed of pursuant to section 67d (6) sentence 1 of the Criminal Code, the enforcing authority shall send the
files without delay to the public prosecution office of the court competent to make a subsequent order of
preventive detention (section 66b of the Criminal Code). If the public prosecution office intends to apply for a
subsequent order of preventive detention, it shall notify the person concerned thereof. The public prosecution
office is to submit its application for a subsequent order of preventive detention without delay and shall hand it
over to the presiding judge together with the files.

(2) Unless otherwise provided in the following, sections 213 to 275 shall apply accordingly to the preparation
and conduct of the main hearing.

(3) After commencement of the main hearing in accordance with section 243 (1), a rapporteur shall report, in
the absence of the witnesses, on the results of the proceedings up to that point. The presiding judge shall read
out the previous judgment, insofar as it is of relevance for the decision on the reserved or subsequent order of
preventive detention. Thereafter, the convicted person shall be examined and the evidence taken.

(4) Prior to arriving at a decision, the court shall obtain an expert’s opinion. If a decision is to be taken as to
whether a subsequent order of preventive detention is to be made, two experts’ opinions must be obtained. The
experts may not be persons who have been involved in the treatment of the convicted person in the context of
imprisonment or placement.

(5) The court shall give a decision on the reserved order of preventive detention no later than six months before
the sentence of imprisonment has been fully served.

(6) If there are cogent reasons to believe that preventive detention will be subsequently ordered, the court may
make an order for placement until such time as the judgment becomes final. The court competent to decide
pursuant to section 67d (6) of the Criminal Code shall remain responsible for the making of the order for
placement until the application for an order of subsequent preventive detention is received by the court
responsible for this decision. In the cases under section 66a of the Criminal Code, the court may make an order
for placement up until the judgment becomes final if it ordered preventive detention reserved at first instance
prior to the time specified in section 66a (3) sentence 1 of the Criminal Code. Sections 114 to 115a, 117 to 119a
and section 126a (3) shall apply accordingly.
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Chapter 8
Proceedings against absent persons

table of contents

Section 276
Meaning of ‘absent’

An accused person shall be deemed to be absent if his whereabouts are unknown or if he is abroad and it does
not appear feasible or reasonable that he can be brought before the competent court.

table of contents

Sections 277 to 284
(repealed)

table of contents

Section 285
Purpose of securing of evidence

(1) No main hearing shall be held in respect of a person who is absent. Proceedings instituted against an
absent person shall serve the purpose of securing evidence in anticipation of his future presence in court.

(2) The provisions of sections 286 to 294 shall apply to these proceedings.

table of contents

Section 286
Representation of absent persons
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The defendant may be represented by defence counsel. Relatives of the defendant shall also be permitted to
act as representatives, even without a power of attorney.

table of contents

Section 287
Notification of absent persons

(1) An absent accused shall not be entitled to notifications concerning the course of the proceedings.

(2) The judge shall, however, be authorised to have notifications sent to an absent accused whose
whereabouts are known.

table of contents

Section 288
Public request to appear before court or report whereabouts

An absent person whose whereabouts are unknown may be requested, through one or more newspapers, to
appear before the court or to report his whereabouts.

table of contents

Section 289
Taking of evidence by commissioned or requested judges

If the defendant’s absence becomes apparent only after the main proceedings have been opened, evidence
which remains to be taken shall be taken by a commissioned or requested judge.

table of contents

Section 290
Seizure of property

(1) The property of an absent defendant against whom public charges have been preferred which is located
within the territorial scope of this federal statute may be seized by order of the court if there are grounds for
suspicion against him which would justify issuing a warrant of arrest.

(2) There shall be no seizure of property for offences carrying imprisonment for a term not exceeding six
months or a fine not exceeding 180 daily rates.

table of contents

Section 291
Publication of seizure orders

The seizure order shall be published in the Federal Gazette and, at the discretion of the court, may also be
published in some other suitable manner.

table of contents

Section 292
Effect of publication

(1) An indicted accused shall lose the right to dispose of the seized property inter vivos at the time of first
publication in the Federal Gazette.

(2) The seizure order shall be communicated to the authority competent to establish a curatorship over absent
persons. This authority shall establish a curatorship.

table of contents

Section 293
Revocation of seizure

(1) Seizure shall be revoked if the reasons therefor no longer apply.

(2) Revocation of seizure shall be made public in the same manner in which the seizure was published. If it was
published in the Federal Gazette in accordance with section 291, its deletion shall also be ordered; publication
of revocation of the seizure in the Federal Gazette shall be deleted after expiry of one month.

table of contents
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Section 294
Procedure following preferment of charges

(1) In all other respects, the provisions on the opening of the main proceedings shall apply accordingly to
proceedings following the preferment of the public charges.

(2) The order made after conclusion of these proceedings (section 199) shall include a decision on continuation
or revocation of seizure.

table of contents

Section 295
Safe conduct

(1) The court may grant safe conduct to an absent accused; it may attach conditions to such grant.

(2) Safe conduct shall entail exemption from remand detention, but only in respect of the offence for which it is
granted.

(3) It shall expire if a sentence of imprisonment is imposed or if the accused takes steps to prepare to flee or
does not fulfil the conditions under which the safe conduct was granted.

table of contents

Book 3
Appellate remedies

table of contents

Chapter 1
General provisions

table of contents

Section 296
Persons entitled to file appellate remedies

(1) Both the public prosecution office and the accused shall be entitled to file the appellate remedies admissible
against court decisions.

(2) The public prosecution office may also make use of them for the accused’s benefit.

table of contents

Section 297
Filing by defence counsel

Defence counsel may file an appellate remedy on behalf of the accused, but not against the latter’s express
will.

table of contents

Section 298
Filing by statutory representative

(1) The accused’s statutory representative may make independent use of the admissible appellate remedies
within the time limit which applies to the accused.

(2) The provisions applicable to the appellate remedies available to the accused shall apply accordingly to such
appellate remedies and to the procedure therefor.

table of contents

Section 299
Making of oral statements following deprivation of liberty

(1) An accused who is not at liberty may make oral statements relating to appellate remedies to be recorded by
the registry of the local court in whose district the institution where he is detained by official order is located.

(2) As regards observance of a time limit, it shall be sufficient for the record to be made within the time limit.
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Section 300
Incorrect designation of admissible appellate remedy

An error in the designation of an admissible appellate remedy shall not be prejudicial.
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Section 301
Effect of appellate remedy filed by public prosecution office

An appellate remedy filed by the public prosecution office shall have the effect that the contested decision may
be amended or revoked, also for the accused’s benefit.

table of contents

Section 302
Withdrawal and waiver

(1) The withdrawal of an appellate remedy and the waiver of the right to file such appellate remedy may also
take effect before expiry of the time limit for filing. If a negotiated agreement (section 257c) has preceded the
judgment, a waiver shall be precluded. An appellate remedy filed by the public prosecution office for the
accused’s benefit may not be withdrawn without his consent.

(2) Defence counsel shall require express authorisation for such withdrawal.

table of contents

Section 303
Requirement of opponent’s consent to withdrawal

If the decision on the appellate remedy has to be given on the basis of an oral hearing, withdrawal after the
beginning of the main hearing may be effected only with the consent of the opposing party. Withdrawal of the
defendant’s appellate remedy shall not, however, require the consent of a private accessory prosecutor.
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Chapter 2
Complaint

table of contents

Section 304
Admissibility

(1) A complaint shall be admissible against all orders made by the courts of first instance or in proceedings on
an appeal on points of fact and law and against directions given by the presiding judge, the judge in the
preliminary investigation, and by a commissioned or a requested judge, unless such orders are expressly
exempted from appellate remedy by law.

(2) Witnesses, experts and other persons may also lodge a complaint against orders and directions by which
they are affected.

(3) A complaint against decisions on costs or necessary expenses shall be admissible only if the value of the
subject matter of the complaint exceeds 200 euros.

(4) No complaint shall be admissible against orders and directions given by the Federal Court of Justice. The
same shall apply to orders and directions given by the higher regional courts; in cases in which the higher
regional courts have jurisdiction at first instance, a complaint shall, however, be admissible against orders and
directions

1.  concerning arrest, provisional placement, placement for observation, seizure, search or the measures
designated in section 101 (1) or section 101a (1),

2.  refusing to open the main proceedings or terminating the proceedings on account of a procedural
impediment,

3.  ordering the main hearing in the defendant’s absence (section 231a) or referring a case to a court of lower
rank,

4.  concerning inspection of files or
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5.  concerning revocation of suspension of sentence, revocation of remission of sentence and imposition of a
sentence reserved (section 453 (2) sentence 3), an order for interim measures to secure revocation (section
453c), suspension of the remainder of sentence and its revocation (section 454 (3) and (4)), the reopening of
proceedings (section 372 sentence 1), or confiscation or rendering unusable of an object pursuant to section
435 and section 436 (2) in conjunction with section 434 (2) and section 439.

Section 138d (6) shall remain unaffected.

(5) A complaint against the directions of an investigating judge at the Federal Court of Justice or a higher
regional court (section 169 (1)) shall be admissible only if it concerns arrest, provisional placement, seizure,
search or the measures designated in section 101 (1).

table of contents

Section 305
Decisions not subject to complaint

Decisions of the adjudicating courts prior to judgment shall not be subject to complaint. Decisions concerning
arrest, provisional placement, seizure, provisional disqualification from driving, provisional prohibition of the
exercise of a profession or imposition of administrative measures and means of compulsion, as well as all
decisions affecting third parties shall be exempted therefrom.

table of contents

Section 305a
Complaint against order suspending sentence

(1) A complaint shall be admissible against an order given pursuant to section 268a (1) and (2). It may only be
based on the ground that the order made was illegal.

(2) If a complaint is lodged against an order and an admissible appeal on points of law is filed against the
judgment, the court hearing the appeal on points of law shall also be competent to decide on the complaint.

table of contents

Section 306
Filing; redress proceedings

(1) A complaint is to be lodged at the court which or whose presiding judge gave the contested decision, either
orally to be recorded by the registry or in writing.

(2) If the court which or the presiding judge who gave the contested decision considers the complaint to be
well-founded, they shall redress it; otherwise, the complaint shall be submitted immediately, at the latest within
three days, to the court hearing the complaint.

(3) These provisions shall also apply to decisions of the judge in the preliminary investigation and of
commissioned or requested judges.

table of contents

Section 307
No obstacle to enforcement

(1) Lodging a complaint shall not constitute an obstacle to enforcement of the contested decision.

(2) The court, the presiding judge or the judge whose decision is being contested or the court hearing the
complaint may, however, order that enforcement of the contested decision be suspended.

table of contents

Section 308
Powers of court hearing complaint

(1) The court hearing the complaint may not amend the contested decision to the detriment of the complainant’s
opponent without having communicated the complaint to him for submissions in response. This shall not apply
in the cases under section 33 (4) sentence 1.

(2) The court hearing the complaint may order investigations or conduct them itself.
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Section 309
Decision

(1) The decision on the complaint shall be made without an oral hearing, in appropriate cases after hearing the
public prosecution office.

(2) If the complaint is considered to be well-founded, the court hearing the complaint shall at the same time
decide on the merits.

table of contents

Section 310
Further complaint

(1) Orders made upon a complaint by the regional court or by the higher regional court competent pursuant to
section 120 (3) of the Courts Constitution Act may be contested by further complaint insofar as they concern

1.  an arrest,

2.  provisional placement or

3.  asset seizure pursuant to section 111e in respect of an amount exceeding 20,000 euros.

(2) In all other cases, the decision given upon a complaint shall not be contestable.

table of contents

Section 311
Immediate complaint

(1) The following special provisions shall apply where an immediate complaint is filed.

(2) The complaint shall be lodged within one week; the time limit shall begin to run upon notification (section 35)
of the decision.

(3) The court shall not be competent to amend its own decision which is being contested by a complaint. It
shall, however, redress the complaint if it has, to the detriment of the complainant, used facts or evidentiary
conclusions in respect of which the complainant has not yet been heard and if, as a result of subsequent
submissions, it considers the complaint to be well-founded.

table of contents

Section 311a
Subsequent hearing of opponent

(1) If the court hearing the complaint has granted redress without having heard the complainant’s opponent and
if its decision is not contestable and the resulting detriment to the opponent still exists, the court shall, ex officio
or upon application, give him a subsequent hearing and, upon application, give a decision. The court hearing
the complaint may amend its decision even if no application has been made.

(2) Section 307, section 308 (2) and section 309 (2) shall apply accordingly to the proceedings.
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Chapter 3
Appeal on points of fact and law (Berufung)
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Section 312
Admissibility

An appeal on points of fact and law shall be admissible against the judgments of a criminal court judge and of a
court with lay judges.

table of contents

Section 313
Appeal on points of fact and law against minor fines and regulatory fines subject to acceptance for

adjudication

(1) If the defendant has been sentenced to a fine not exceeding 15 daily rates, if, in the case of a warning, the
reserved fine does not exceed 15 daily rates or if a regulatory fine has been imposed, then an appeal on fact
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and law shall be admissible only if accepted for adjudication. The same shall apply if the defendant has been
acquitted or the proceedings terminated and the public prosecution office had applied for imposition of a fine
not exceeding 30 daily rates.

(2) The appeal on fact and law shall be accepted for adjudication if it is not manifestly ill-founded. Otherwise, it
shall be rejected as inadmissible.

(3) An appeal on fact and law against a judgment imposing a regulatory fine, acquitting the defendant or
terminating the proceedings in respect of a regulatory offence shall always be accepted for adjudication if an
appeal on points of law is admissible pursuant to section 79 (1) of the Regulatory Offences Act
(Ordnungswidrigkeitengesetz) or has to be admitted pursuant to section 80 (1) and (2) of the Regulatory
Offences Act. In all other cases, subsection (2) shall apply.
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Section 314
Form and time limits

(1) An appeal on fact and law shall be filed with the court of first instance either orally to be recorded by the
registry or in writing, within one week after pronouncement of the judgment.

(2) If judgment was pronounced in the defendant’s absence, the time limit shall begin to run for him upon
service thereof, with the exception of cases under section 234, section 387 (1), section 411 (2) and section 428
(1) sentence 1 if judgment was pronounced in the presence of defence counsel with a documented power of
attorney.

table of contents

Section 315
Appeal on points of fact and law and application for restoration of status quo ante

(1) Commencement of the time limit for filing an appeal on fact and law shall not be precluded by the fact that
an application for restoration of the status quo ante may be made in respect of a judgment pronounced in the
defendant’s absence.

(2) If the defendant files an application for restoration of the status quo ante, the appeal on fact and law shall be
available if it is immediately filed in time in the event of such application being rejected. Further directions with
regard to the appeal on fact and law shall then be suspended pending the decision on the application for
restoration of the status quo ante.

(3) Filing an appeal on fact and law without linking it to an application for restoration of the status quo ante shall
be deemed to be a waiver of the latter.

table of contents

Section 316
Obstacle to finality of judgment

(1) If an appeal on fact and law is filed in time, the judgment shall not become final and binding so far as it is
contested.

(2) If the judgment including reasons has not yet been served on the appellant, it shall immediately be served
on him after he has filed an appeal on fact and law.

table of contents

Section 317
Grounds for appeal on points of fact and law

The grounds for appeal on points of fact and law may be given at the court of first instance, orally to be
recorded by the registry or in a notice of complaint, within one further week after expiry of the time limit for
seeking an appellate remedy or, if at that time the judgment has not yet been served, after service thereof.

table of contents

Section 318
Restriction of appeal on points of fact and law

An appeal on points of fact and law may be restricted to certain points of complaint. If this was not done or no
grounds at all were given, the entire judgment shall be deemed to be contested.

table of contents
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Section 319
Filing out of time

(1) If an appeal on fact and law is filed too late, the court of first instance shall dismiss the appeal as
inadmissible.

(2) Within one week after service of the decision, the appellant may apply for a decision of the court hearing the
appeal. In this case, the files shall be sent to the court hearing the appeal; this, however, shall form no obstacle
to enforcement of the judgment. The provision in section 35a shall apply accordingly.

table of contents

Section 320
Submission of files to public prosecution office

If an appeal on points of fact and law was filed in time, the court registry, after expiry of the time limit for the
giving the grounds, shall submit the files to the public prosecution office regardless of whether grounds were
given or not. If the appeal on fact and law was filed by the public prosecution office, it shall serve upon the
defendant the papers concerning the filing of the appeal and the grounds therefor.
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Section 321
Transmission of files to court of appeal

The public prosecution office shall transmit the files to the public prosecution office at the court hearing the
appeal. The latter shall pass the files to the presiding judge within one week.

table of contents

Section 322
Dismissal without main hearing

(1) If the court hearing the appeal on fact and law considers that the provisions on filing the appeal have not
been observed, it may make an order dismissing the appeal as inadmissible. In all other cases, it shall decide
in the form of a judgment; section 322a shall remain unaffected.

(2) The order may be contested by immediate complaint.
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Section 322a
Decision whether to accept appeal

The court hearing the appeal on fact and law shall decide by way of an order whether to accept the appeal
(section 313). The decision shall not be contestable. No reasons need be given in an order accepting the
appeal on fact and law.

table of contents

Section 323
Preparation of main hearing on appeal on points of fact and law

(1) The provisions of sections 214 and 216 to 225 shall apply to the preparation of the main hearing. The
summons shall expressly advise the defendant of the consequences of non-appearance.

(2) The summoning of the witnesses and experts examined at first instance may be dispensed with only if their
repeated examination does not appear to be necessary to clarify the case. If it appears necessary, the appeal
court shall order that any audio recording of an examination which was added to the files pursuant to section
273 (2) sentence 2 be transcribed into a record. Whoever produced the transcript shall affix a note confirming
the accuracy of the transcript. The public prosecution office, defence counsel and the defendant shall be given
a copy of the record. Proof that the transcript is inaccurate shall be admissible. The record may be read out in
accordance with the provisions of section 325.

(3) New evidence shall be admissible.

(4) When selecting the witnesses and experts to be summoned, consideration shall be given to those persons
named by the defendant in the grounds for the appeal on fact and law.

table of contents
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Section 324
Course of main hearing on appeal on points of fact and law

(1) After the main hearing has commenced in accordance with the provisions of section 243 (1), a rapporteur
shall, in the absence of the witnesses, report on the outcome of the previous proceedings. The judgment of the
court of first instance shall be read out insofar as it is of relevance to the appeal on fact and law; the reasons for
the judgment need not be read out if the public prosecution office, defence counsel and defendant dispense
with the reading out.

(2) Thereafter, the defendant shall be examined and evidence taken.

table of contents

Section 325
Reading out of documents

Documents may be read out when the rapporteur is giving his report and when evidence is being taken;
records concerning statements made by the witnesses and experts examined during the main hearing at first
instance may not, apart from in the cases under sections 251 and 253, be read out without the consent of the
public prosecution office and of the defendant if the witnesses or experts have been summoned again or an
application to do so was made by the defendant in time prior to the main hearing.

table of contents

Section 326
Closing speeches

After concluding the taking of evidence, the arguments and applications of the public prosecution office as well
as of the defendant and his defence counsel shall be heard, with the appellant being heard first. The defendant
shall have the last word.
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Section 327
Extent of review of judgment

The judgment shall be subject to the court’s review only to the extent contested.
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Section 328
Content of judgment

(1) If the appeal on fact and law is held to be well-founded, the court hearing the appeal shall quash the
judgment and itself decide on the merits.

(2) If the court of first instance erroneously assumed jurisdiction, the court hearing the appeal shall quash the
judgment and refer the case to the competent court.
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Section 329
Defendant’s failure to appear; representation in main hearing on appeal

(1) If, at the beginning of a main hearing, neither the defendant nor defence counsel with a documented power
of attorney has appeared and if there is no sufficient excuse for their failure to appear, the court shall dismiss
the defendant’s appeal on fact and law without hearing the merits. The same procedure is to be adopted where
resumption of the main hearing on that date is prevented on account of

1.  defence counsel having absented himself without sufficient excuse and no sufficient excuse having been
provided for the defendant’s absence or defence counsel no longer representing a defendant who is absent
without sufficient excuse,

2.  the defendant having absented himself without sufficient excuse and no defence counsel with a documented
power of attorney being present or

3.  the defendant having intentionally and culpably brought about a situation in which he is unfit to stand trial
and no defence counsel with a documented power of attorney being present.

The court shall take a decision on whether to dismiss the case pursuant to this subsection on account of the
defendant being unfit to stand trial after hearing a physician as an expert. Sentences 1 to 3 shall not apply if the
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court hearing the appeal on fact and law holds a new hearing after the case has been referred back to it by the
court hearing the appeal on points of law.

(2) If the defendant’s presence is not necessary, the main hearing shall be held in his absence if he is
represented by defence counsel with a documented power of attorney or, in the event of the hearing being held
on an appeal on points of fact and law filed by the public prosecution office, no sufficient excuse has been
provided for his absence. Section 231b shall remain unaffected.

(3) If the main hearing on an appeal on points of fact and law filed by the public prosecution office cannot be
concluded without the defendant or where dismissal of the appeal pursuant to subsection (1) sentence 4 is not
permissible, an order shall be made for the defendant to appear in court or for his arrest if this is necessary in
order to be able to conduct the main hearing.

(4) If the defendant’s presence in a main hearing conducted after he has filed an appeal on points of fact and
law is necessary despite his being represented by defence counsel, the court shall summon the defendant to
resume the main hearing and make an order for him to appear in court. If the defendant does not appear on the
date on which the main hearing is resumed without sufficient excuse and his presence is still required, the court
shall dismiss the appeal. The defendant shall be instructed about the possibility of such dismissal in the
summons.

(5) If subsection (2) was applied to an appeal on points of fact and law filed by the public prosecution office
without defence counsel with a documented power of attorney being present, the presiding judge shall, as long
as he has not yet begun pronouncement of the judgment, notify a defendant or defence counsel with a
documented power of attorney who has appeared in court of the essential content of the hearing conducted in
his absence. In the cases under subsection (1) sentences 1 and 2, an appeal on points of fact and law filed by
the public prosecution office may also be withdrawn without the defendant’s consent, unless the conditions of
subsection (1) sentence 4 are met.

(6) Where a conviction for individual offences has been overturned, the content of that part of the judgment
which has been upheld shall be clearly identified when the appeal on fact and law is dismissed; the penalties
imposed may be combined into a new aggregate sentence by the court hearing the appeal on fact and law.

(7) The defendant may request restoration of the status quo ante under the conditions of sections 44 and 45
within one week after service of the judgment. He is to be instructed of this fact upon service of the judgment.

table of contents

Section 330
Measures in case of appointment of statutory representative

(1) If the appeal on fact and law was filed by a statutory representative, the court shall also summon the
defendant to the main hearing.

(2) If only the statutory representative fails to appear at the main hearing, it shall be conducted without him. If
neither the statutory representative nor the defendant nor defence counsel with a documented power of
attorney is present upon commencement of a main hearing, section 329 (1) sentence 1 shall apply accordingly;
if only the defendant fails to appear, section 329 (2) and (3) shall apply accordingly.
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Section 331
Prohibition of reformatio in peius

(1) The judgment, insofar as it relates to the type and degree of the legal consequences of the offence, may not
be amended to the defendant’s detriment if only the defendant or his statutory representative filed the appeal
on fact and law or the public prosecution office filed an appeal on fact and law for his benefit.

(2) This provision shall not preclude an order placing the defendant in a psychiatric hospital or in an addiction
treatment facility.

table of contents

Section 332
Application of provisions on main proceedings before court of first instance

In all other respects, the provisions concerning the main hearing set forth in Chapter 6 of Part 2 shall apply.

table of contents

Chapter 4
Appeal on points of law (Revision)
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table of contents

Section 333
Admissibility

An appeal on points of law shall be admissible against judgments of the criminal divisions, of the criminal
divisions with lay judges and against judgments of the higher regional courts pronounced at first instance.
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Section 334
(repealed)

table of contents

Section 335
Immediate appeal on points of law in lieu of appeal on points of fact and law

(1) A judgment against which an appeal on fact and law is admissible may be contested by an appeal on law in
lieu of an appeal on fact and law.

(2) It shall be for the court which would have been competent to decide if an appeal on law were filed after an
appeal on fact and law had been heard to decide on the appeal on law.

(3) If one of the parties files an appeal on law against the judgment and another party files an appeal on fact
and law, the appeal on law, if filed in time and in the prescribed form, shall be treated as an appeal on fact and
law as long as the appeal on fact and law is not withdrawn or dismissed as inadmissible. Notices of appeal on
law, including the grounds therefor, are nevertheless to be submitted in the form and within the time limit
provided and served on the opponent (sections 344 to 347). An appeal on law against a judgment given on an
appeal on fact and law shall be admissible pursuant to generally applicable provisions.

table of contents

Section 336
Review of decisions preceding judgment

Decisions which preceded the judgment, insofar as the judgment is based on them, shall also be subject to
review by the court hearing the appeal on law. This shall not apply to decisions which have been expressly
declared to be incontestable or which may be contested by immediate complaint.
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Section 337
Grounds for appeal on points of law

(1) An appeal on points of law may be filed only on the ground that the judgment was based on a violation of
the law.

(2) Failure to apply a legal norm or erroneous application of a legal norm shall constitute a violation of the law.

table of contents

Section 338
Absolute grounds for appeal on points of law

A judgment shall always be considered to be based on a violation of the law

1.  if the court of decision was not composed in the prescribed form; where, pursuant to section 222a,
notification of composition is required, the appeal on law may be based on composition not being in the
prescribed form only insofar as

a)  the provisions governing notification have been violated,

b)  an objection made in time and in the proper form to a composition not being in the prescribed form has been
disregarded or rejected,

c)  the main hearing was not interrupted pursuant to section 222a (2) to review composition or

d)  the court gave its decision whilst it was not composed in the prescribed form and determined, pursuant to
section 222b (2) sentence 2, that it was not composed in the prescribed form;

2.  if a professional judge or a lay judge barred by law from exercising judicial office participated in reaching the
judgment;
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3.  if a professional judge or a lay judge participated in reaching the judgment after he was challenged for bias
and the motion for challenge was either declared to be well-founded or erroneously rejected;

4.  if the court erroneously assumed jurisdiction;

5.  if the main hearing was held in the absence of the public prosecutor or of a person whose presence is
required by law;

6.  if the judgment was given on the basis of an oral hearing and the provisions concerning the public nature of
the proceedings were violated;

7.  if the judgment contains no reasons for the decision or the reasons were not placed on the file within the
time limit specified in section 275 (1) sentences 2 and 4;

8.  if the defence was inadmissibly restricted by an order of the court on a question which is important for the
decision.
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Section 339
Legal norms for defendant’s benefit

The violation of legal norms existing solely for the defendant’s benefit may not be invoked by the public
prosecution office for the purpose of quashing the judgment to the defendant’s detriment.
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Section 340
Appeal on points of law against judgment on appeal on points of fact and law by defendants with legal

representation

If section 329 (2) was applied, the defendant may not base his appeal on points of law against the judgment
issued against his appeal on fact and law on the fact that it would have been necessary for him to be present at
the main hearing on the appeal on fact and law.
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Section 341
Form and time limits

(1) The appeal on law must be filed with the court whose judgment is being contested, either orally to be
recorded by the registry or in writing, within one week after pronouncement of judgment.

(2) If the defendant was not present when judgment was pronounced, the time limit in respect of the defendant
shall begin to run upon service of the judgment, with the exception of cases under section 234, section 329 (2),
section 387 (1), section 411 (2) and section 434 (1) sentence 1 if judgment was pronounced in the presence of
defence counsel with a documented power of attorney.
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Section 342
Appeal on points of law and application for restoration of status quo ante

(1) Commencement of the time limit for filing an appeal on law shall not be precluded by the fact that an
application for restoration of the status quo ante may be made in respect of a judgment pronounced in the
defendant’s absence.

(2) If the defendant files an application for restoration of the status quo ante, the appeal on law shall be
available if it is immediately filed in time in the event of this application being rejected. Further disposition with
regard to the appeal on law shall then be suspended pending the decision on the application for restoration of
the status quo ante.

(3) Filing an appeal on law without linking it to an application for restoration of the status quo ante shall be
deemed to be a waiver of the latter.
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Section 343
Obstacle to finality of judgment

(1) If an appeal on law is filed in time, the judgment shall not become final and binding so far as it is contested.
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(2) If the judgment including reasons has not yet been served on the appellant, it shall be served on him after
he has filed an appeal on law.
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Section 344
Grounds for appeal on points of law

(1) The appellant shall make a statement concerning the extent to which he contests the judgment and is
applying for it to be quashed (notices of appeal on law) and shall specify the grounds.

(2) The grounds must show whether the judgment is being contested on account of a violation of a legal norm
concerning procedure or on account of a violation of another legal norm. In the former case, the facts
containing the defect must be indicated.

table of contents

Section 345
Time limit for stating grounds for appeal on law

(1) Notices of appeal on law, including the grounds for the appeal, shall be submitted to the court whose
judgment is being contested no later than one month after expiry of the time limit for seeking the appellate
remedy. If the judgment has not been served by the expiry of that time limit, the time limit shall start to run upon
service thereof.

(2) In the defendant’s case, this may only be done in the form of a notice signed by defence counsel or by a
lawyer or orally to be recorded by the court registry.
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Section 346
Belated or improper filing

(1) If the appeal on law was filed too late or the notices of appeal on law were not submitted in time or not in the
form prescribed in section 345 (2), the court whose judgment is being contested shall make an order dismissing
the appellate remedy as inadmissible.

(2) The appellant may, within one week after service of the order, apply for a decision of the court hearing the
appeal on law. In this case, the files shall be sent to the court hearing the appeal on law; this, however, shall not
constitute an obstacle to enforcement of the judgment. Section 35a shall apply accordingly.
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Section 347
Service; response; submission of files to appeal court

(1) If the appeal on law was filed in time and the notices of appeal on law were submitted in time and in the
prescribed form, the notice of appeal shall be served on the appellant’s opponent. The opponent may submit a
written response within one week. If the judgment is contested on account of an irregularity in the proceedings,
the public prosecutor shall submit a response within this period if it is anticipated that it will facilitate the
examination of the appeal on points of law. The defendant may also submit his response orally to be recorded
by the court registry.

(2) The public prosecution office shall send the files to the court hearing the appeal on law after receipt of the
response or after expiry of the time limit.

table of contents

Section 348
Lack of jurisdiction

(1) If the court to which the files are sent finds that a hearing and decision on the appellate remedy fall under
the jurisdiction of another court, it shall make an order declaring that it lacks jurisdiction.

(2) This order, which shall indicate the court competent to hear the appeal on law, shall not be contestable and
shall be binding on the court specified therein.

(3) Transmission of the files shall be effected by the public prosecution office.

table of contents
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Section 349
Decision without main hearing

(1) The court hearing the appeal on law may make an order dismissing the appellate remedy as inadmissible if
it is of the opinion that the provisions on filing an appeal on law or on submission of the notices of appeal on
law have not been complied with.

(2) Upon the public prosecution office’s application, for which grounds must be given, the court hearing the
appeal on law may also decide in an order if it unanimously deems the appeal on law to be manifestly ill-
founded.

(3) The public prosecution office shall inform the appellant of the application pursuant to subsection (2) and of
the grounds therefor. The appellant may submit a written response to the court hearing the appeal on law within
two weeks.

(4) If the court hearing the appeal on law unanimously deems the appeal filed for the defendant’s benefit to be
well-founded, it may set aside the contested judgment in an order.

(5) If the court hearing the appeal on law does not apply subsection (1), (2) or (4), it shall decide on the
appellate remedy in a judgment.
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Section 350
Main hearing on appeal on points of law

(1) The place and time of the main hearing shall be communicated to the defendant, his statutory
representative, to defence counsel, to a private accessory prosecutor and to those persons who are to be
notified of the date of the hearing in accordance with section 214 (1) sentence 2. If it is necessary that defence
counsel participate in the main hearing, then he shall be summoned .

(2) The defendant may appear at the main hearing or may be represented by defence counsel with a
documented power of attorney. Where it is not necessary that defence counsel participate, the main hearing
may also be conducted if neither the defendant nor defence counsel is present. It is within the discretion of the
court to decide whether a defendant who is not at liberty is to be ordered to appear at the main hearing.

(3) (repealed)
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Section 351
Course of main hearing on appeal on points of law

(1) The main hearing shall begin with submissions by a rapporteur.

(2) Thereafter, the arguments and applications of the public prosecution office, of the defendant and his
defence counsel shall be heard, with the appellant being heard first. The defendant shall have the last word.
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Section 352
Extent of review of judgment

(1) Only the notices of appeal on law and, insofar as the appeal is based on defects in the proceedings, only
the facts specified when the notices of appeal on law were submitted shall be subject to review by the court
hearing the appeal.

(2) Substantiation of the notices of appeal on law going beyond what is required under section 344 (2) shall not
be necessary and, if incorrect, shall not be prejudicial.
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Section 353
Quashing of judgment and findings

(1) The contested judgment shall be quashed insofar as the appeal on law is considered well-founded.

(2) At the same time, the findings on which the judgment is based shall be quashed insofar as they are affected
by the violation of law by virtue of which the judgment is quashed.

table of contents
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Section 354
Own decision on merits; referral to lower court

(1) If the judgment is quashed solely because of a violation of the law occurring on its application to the findings
on which the judgment was based, the court hearing the appeal on law shall itself decide on the merits if,
without further discussion of the facts, the judgment is to take the form of an acquittal or termination of
proceedings or imposition of a mandatory penalty or if, in accordance with the public prosecution office’s
application, the court hearing the appeal on law deems the statutory minimum sentence or dispensing with
imposing a penalty to be reasonable.

(1a) In the case of a violation of the law merely in respect of the assessment of the legal consequences of the
offence, the court hearing the appeal on law may dispense with quashing the contested judgment insofar as the
legal consequences imposed are appropriate. Upon application by the public prosecution office, the court
hearing the appeal on law may reduce the legal consequences as appropriate.

(1b) If the court hearing the appeal on law quashes the judgment solely on account of a violation of the law in
regard to its fixing of an aggregate sentence (sections 53, 54 and 55 of the Criminal Code), this may be done
subject to the proviso that a subsequent court decision on the aggregate sentence shall be taken in accordance
with sections 460 and 462. If the court hearing the appeal on law decides itself in respect of an individual
sentence pursuant to subsection (1) or subsection (1a), then sentence 1 shall apply accordingly. In all other
respects, subsections (1) and (1a) shall remain unaffected.

(2) In all other cases, the matter shall be referred back to another division or chamber of the court whose
judgment is being quashed or to another court of the same rank located in the same Land. In proceedings in
which the decision at first instance was given by a higher regional court, the case shall be referred back to a
different panel of the same court.

(3) The case may be referred back to a court of lower rank if such court has jurisdiction over the criminal act still
to be dealt with.

table of contents

Section 354a
Decision in event of legislative amendment

The court hearing the appeal on law shall also proceed in accordance with section 354 when quashing a
judgment on the ground that at the time of the decision a legal norm applied which is different from the one
applying at the time of the contested decision.
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Section 355
Referral to competent court

If a judgment is quashed because the court of previous instance erroneously assumed jurisdiction, the court
hearing the appeal on law shall simultaneously refer the case to the competent court.
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Section 356
Pronouncement of judgment

Judgment shall be pronounced in accordance with the provisions of section 268.
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Section 356a
Violation of right to be heard when taking decision on appeal

If a court, in deciding on an appeal on points of law, has violated a party’s right to be heard in such a manner as
to affect the outcome of the case, then, upon application, it shall make an order restoring the proceedings to the
situation applying prior to the decision. The application shall be filed with the court hearing the appeal on law
within one week after gaining knowledge of the violation of the right to be heard, either in writing or orally to be
recorded by the court registry, and stating reasons. Prima facie evidence of the time notice was obtained shall
be furnished. The defendant is to be informed thereof upon notification of a judgment which was given although
neither he nor defence counsel with a documented power of attorney was present. Section 47 shall apply
accordingly.
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Section 357
Effect on persons convicted in same proceedings
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If the judgment is quashed in favour of one defendant on account of a violation of the law occurring upon
application of criminal law and if that part of the judgment which was quashed also affects other defendants
who have not filed an appeal on law, then the court shall give its decision as if these persons had also filed an
appeal on law. Section 47 (3) shall apply accordingly.
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Section 358
Binding effect on lower court; prohibition of reformatio in peius

(1) The court to which the case was referred for another hearing and decision shall base its decision on the
same legal assessment as formed the basis for quashing the judgment.

(2) The contested judgment, insofar as it relates to the type and degree of the legal consequences of the
offence, may not be amended to the defendant’s detriment if only the defendant or his statutory representative
filed the appeal on law or the public prosecution office filed an appeal on law for his benefit. If an order for
placement in a psychiatric hospital is quashed, this provision shall not prevent imposition of a penalty in lieu of
placement. Nor shall sentence 1 present an obstacle to the making of an order placing the defendant in a
psychiatric hospital or in an addiction treatment facility.
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Book 4
Reopening of proceedings concluded by final judgment
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Section 359
Reopening for convicted person’s benefit

The reopening of proceedings concluded by a final judgment shall be admissible for the convicted person’s
benefit

1.  if a document produced as genuine, to his detriment, at the main hearing was false or forged;

2.  if a witness or expert, when giving testimony or an opinion to the convicted person’s detriment, was guilty of
intentional or negligent breach of the duty imposed by the oath or of intentionally making a false, unsworn
statement;

3.  if a judge or lay judge who participated in reaching the judgment was guilty of a culpable breach of his
official duties in relation to the case, unless the violation was caused by the convicted person himself;

4.  if a civil court judgment on which the criminal judgment is based is quashed by another final judgment;

5.  if new facts or evidence were produced which, independently or in connection with the evidence previously
taken, tend to support the defendant’s acquittal or, upon application of a more lenient criminal provision, a
lesser penalty or a fundamentally different decision on a measure of reform and prevention;

6.  if the European Court of Human Rights has held that there has been a violation of the European Convention
on the Protection of Human Rights and Fundamental Freedoms or of its Protocols and the judgment was based
on that violation.

table of contents

Section 360
No obstacle to enforcement

(1) An application for the reopening of proceedings shall not constitute an obstacle to enforcement of the
judgment.

(2) The court may, however, order postponement or interruption of enforcement.
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Section 361
Reopening following enforcement of sentence or death of convicted person

(1) An application for the reopening of proceedings shall not be barred either by the fact that a full sentence has
been served or by the convicted person’s death.

(2) In the event of death, the spouse, the life partner, the relatives in the ascending and descending line, and
the siblings of the deceased person shall be entitled to file the application.
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table of contents

Section 362
Reopening to convicted person’s detriment

The reopening of proceedings concluded by a final judgment shall be admissible to the defendant’s detriment

1.  if a document produced as genuine, for his benefit, at the main hearing was false or forged;

2.  if a witness or expert, when giving testimony or an opinion for the defendant’s benefit, was guilty of
intentional or negligent breach of the duty imposed by the oath or of intentionally making a false, unsworn
statement;

3.  if a judge or lay judge who participated in reaching the judgment was guilty of a culpable breach of his
official duties in relation to the case;

4.  if the person acquitted makes a credible confession, in or outside the court, that he committed the offence.
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Section 363
Inadmissibility

(1) The reopening of the proceedings shall not be admissible for the purpose of imposing another penalty on
the basis of the same criminal provision.

(2) The reopening of the proceedings for the purpose of mitigating the penalty due to diminished responsibility
(section 21 of the Criminal Code) shall also be precluded.
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Section 364
Allegation of offence

An application for the reopening of proceedings which is to be based on an allegation of an offence shall be
admissible only if a final conviction has been made for this offence or if criminal proceedings cannot be
commenced or conducted for reasons other than lack of evidence. This shall not apply in the case under
section 359 no. 5.
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Section 364a
Appointment of defence counsel for reopened proceedings

The court competent to decide in reopened proceedings shall, upon application, appoint defence counsel in the
reopened proceedings to represent a convicted person who has no defence counsel if, due to the complexity of
the factual or legal situation, the participation of defence counsel is deemed necessary.

table of contents

Section 364b
Appointment of defence counsel to prepare reopened proceedings

(1) The court competent to give decisions in reopened proceedings shall, upon application, appoint defence
counsel for a convicted person who has no defence counsel, including for the purpose of preparing the
proceedings to be reopened, if

1.  there are sufficient factual indications that making certain inquiries will bring to light facts or evidence which
may substantiate the admissibility of an application to reopen the proceedings,

2.  due to the complexity of the factual or legal position the participation of defence counsel is deemed
necessary and

3.  the convicted person is unable to engage defence counsel at his own expense without detriment to his own
and his family’s necessary maintenance.

If defence counsel has already been appointed for the convicted person, the court shall, upon application, make
an order determining that the conditions of sentence 1 nos. 1 to 3 are met.

(2) Section 117 (2) to (4) and section 118 (2) sentences 1, 2 and 4 of the Code of Civil Procedure shall apply
accordingly to proceedings to determine whether the conditions of subsection (1) sentence 1 no. 3 are met.
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Section 365
Operation of general provisions on appellate remedies to application

The general provisions on appellate remedies shall also apply to an application to reopen proceedings.
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Section 366
Content and form of application

(1) The application must specify the statutory ground for reopening proceedings and the evidence.

(2) The defendant and the persons specified in section 361 (2) may submit the application only in the form of a
written document signed by defence counsel or by a lawyer, or orally to be recorded by the court registry.

table of contents

Section 367
Jurisdiction; decision without oral hearing

(1) Jurisdiction of the court to give decisions in reopened proceedings and on the application to prepare the
proceedings to be reopened shall be governed by the special provisions of the Courts Constitution Act. The
convicted person may also submit applications pursuant to sections 364a and 364b or an application to admit
the reopening of the proceedings to the court whose judgment is being contested; the latter court shall forward
the application to the competent court.

(2) The decisions on applications made pursuant to sections 364a and 364b and the application for leave to
reopen proceedings shall be given without an oral hearing.
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Section 368
Dismissal for inadmissibility

(1) The application shall be dismissed as inadmissible if it is not submitted in the prescribed form or does not
invoke a statutory ground for reopening proceedings or does not adduce appropriate evidence.

(2) Otherwise, it shall be served on the applicant’s opponent with a time limit being set for a response.

table of contents

Section 369
Taking of evidence

(1) If the application is found to be admissible, the court shall, where necessary, commission a judge to take the
evidence adduced.

(2) It shall be left to the court’s discretion whether the witnesses and experts are to be examined under oath.

(3) The public prosecution office, the defendant and defence counsel shall be allowed to be present at the
examination of a witness or expert and at a judicial inspection. Section 168c (3), section 224 (1) and section
225 shall apply accordingly. If the defendant is not at liberty, he shall not be entitled to be present if the hearing
is not held at the court of the place where he is in custody and if his assistance will not serve to clarify the
matter for which evidence is being taken.

(4) After the taking of evidence has been concluded, the public prosecution office and the defendant shall be
called upon to make further statements, for which a time limit is to be set.

table of contents

Section 370
Decision on well-foundedness

(1) The application to reopen proceedings shall be rejected as unfounded without an oral hearing if the
allegations made therein are not sufficiently substantiated or if, in the cases under section 359 nos. 1 and 2 or
under section 362 nos. 1 and 2, the assumption that the act specified in these provisions influenced the
decision can be ruled out given the circumstances which pertain.

(2) Otherwise, the court shall order the reopening of the proceedings and the recommencement of the main
hearing.

table of contents
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Section 371
Acquittal without new main hearing

(1) If the convicted person dies, the court, without recommencing the main hearing and after taking any
evidence which may still be needed, shall either enter an acquittal or reject the application to reopen the
proceedings.

(2) In other cases, too, the court may acquit the convicted person immediately if there is already sufficient
evidence for such acquittal; if public charges are preferred, however, it may only do so with the consent of the
public prosecution office.

(3) The acquittal shall be combined with the quashing of the original judgment. If only a measure of reform and
prevention was imposed, the original judgment shall be quashed in lieu of entering an acquittal.

(4) Upon request by the applicant, the fact that the judgment has been quashed shall be published in the
Federal Gazette and, at the court’s discretion, it may also be published in some other appropriate manner.

table of contents

Section 372
Immediate complaint

All decisions given by the court of first instance in connection with an application to reopen proceedings may be
contested by immediate complaint. The decision of the court ordering the reopening of proceedings and
recommencement of the main hearing may not be contested by the public prosecution office.

table of contents

Section 373
Judgment after new main hearing; prohibition of reformatio in peius

(1) In the new main hearing, the original judgment shall either be upheld or quashed with a new decision being
given on the merits.

(2) The original judgment, so far as it relates to the type and degree of the legal consequences of the offence,
may not be amended to the convicted person’s detriment if only the defendant or, on his behalf the public
prosecution office, or his statutory representative applied to reopen the proceedings. This provision shall not
prevent an order being made to place the defendant in a psychiatric hospital or in an addiction treatment facility.
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Section 373a
Procedure for summary penalty order

(1) The reopening of proceedings concluded by a final summary penalty order to the convicted person’s
detriment shall also be admissible if new facts or evidence have been produced which, either alone or in
conjunction with earlier evidence, tend to substantiate a conviction for a serious criminal offence.

(2) In all other cases, sections 359 to 373 shall apply accordingly to the reopening of proceedings concluded by
a final summary penalty order.
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Book 5
Participation of aggrieved persons in proceedings

table of contents

Chapter 1
Private prosecution
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Section 374
Admissibility; persons entitled to bring private prosecution

(1) An aggrieved person may bring a private prosecution in respect of the following offences without first
needing to have recourse to the public prosecution office:

1.  trespass (section 123 of the Criminal Code),
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2.  insult (sections 185 to 189 of the Criminal Code), unless it is directed against one of the political bodies
specified in section 194 (4) of the Criminal Code,

2a.  violation of intimate privacy by taking photographs or other images (section 201a (1) and (2) of the Criminal
Code),

3.  violation of the privacy of correspondence (section 202 of the Criminal Code),

4.  bodily harm (sections 223 and 229 of the Criminal Code),

5.  coercion (section 240 (1) to (3) of the Criminal Code) or threatening commission of a serious criminal
offence (section 241 of the Criminal Code),

5a.  taking or giving of a bribe in commercial practice (section 299 of the Criminal Code),

6.  criminal damage (section 303 of the Criminal Code),

6a.  an offence under section 323a of the Criminal Code if the offence, having been committed in a state of
intoxication, is a less serious criminal offence as referred to in nos. 1 to 6,

7.  an offence pursuant to section 16 of the Act against Unfair Competition (Gesetz gegen den unlauteren
Wettbewerb) and section 23 of the Act on the Protection of Trade Secrets (Gesetz zum Schutz von
Geschäftsgeheimnissen),

8.  an offence under section 142 (1) of the Patent Act (Patentgesetz), section 25 (1) of the Utility Models Act
(Gebrauchsmustergesetz), section 10 (1) of the Semi-Conductor Protection Act (Halbleiterschutzgesetz),
section 39 (1) of the Plant Variety Protection Act (Sortenschutzgesetz), section 143 (1), section 143a (1) and
section 144 (1) and (2) of the Trade Mark Act (Markengesetz), section 51 (1) and section 65 (1) of the Design
Act (Designgesetz), sections 106 to 108 and section 108b (1) and (2) of the Copyright Act
(Urheberrechtsgesetz) and section 33 of the Act on the Copyright of Works of Fine Art and Photography
(Gesetz betreffend das Urheberrecht an Werken der bildenden Künste und der Photographie).

(2) A person who, in addition to the aggrieved person or on his behalf, is entitled to file a request to prosecute
may also file a private prosecution. The persons designated in section 77 (2) of the Criminal Code may also
bring a private prosecution if the person with prior entitlement has filed the request to prosecute.

(3) If the aggrieved person has a statutory representative, the right to bring a private prosecution shall be
exercised by the latter or, if the aggrieved person is a corporation, a company or another association which as
such may sue in civil litigation, by the same persons who represent them in civil litigation.

table of contents

Section 375
More than one person entitled to bring private prosecution

(1) If more than one person is entitled to bring a private prosecution in respect of the same offence, each such
person shall be independent of the others when exercising this right.

(2) If, however, one of those entitled has brought a private prosecution, the others shall only be entitled to join
the initiated proceedings at the stage they have reached at the time the declaration of joinder is made.

(3) Any decision on the merits shall, for the accused’s benefit, also take effect in respect of entitled persons
who did not bring a private prosecution.
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Section 376
Preferment of public charges in respect of offences open to private prosecution

In respect of the offences specified in section 374, the public prosecution office shall prefer public charges only
if it is in the public interest.

table of contents

Section 377
Participation of public prosecutor; assumption of prosecution

(1) A public prosecutor shall not be obliged to participate in private prosecution proceedings. The court shall
submit the files to him if it is of the opinion that he should take over the prosecution.

(2) The public prosecution office may assume the prosecution by making an express statement at any stage of
the proceedings before the judgment enters into force. Seeking an appellate remedy shall entail taking over the
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prosecution.
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Section 378
Assistance for and representation of private prosecutor

A private prosecutor may be assisted by a lawyer or may be represented by a lawyer with a documented power
of attorney. In the latter case, service on the private prosecutor may legally be effected on the lawyer.
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Section 379
Provision of security; legal aid

(1) A private prosecutor shall provide security for the costs which are expected to arise for the accused under
the same conditions as apply to a claimant in civil litigation who, at the defendant’s request, is required to
provide security for the costs of litigation.

(2) Security shall be provided by depositing cash or stocks and bonds. Any diverging provisions in a statutory
instrument issued under the Act on Payments to and from Courts and Judicial Authorities shall remain
unaffected.

(3) The amount of security, the time limit for provision of security and legal aid shall be governed by the same
provisions as apply in civil litigation.
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Section 379a
Payment of advance for fees

(1) The court shall set a time limit for payment of the advance for fees pursuant to section 16 (1) of the Court
Fees Act (Gerichtskostengesetz), unless the private prosecutor has been granted legal aid or is exempted from
paying fees; reference shall thereby be made to the consequences arising under subsection (3).

(2) No court action shall be taken before the advance payment is made, unless a prima facie case is
established that the delay would cause detriment to the private prosecutor which cannot be undone or can only
be undone with difficulty.

(3) The private prosecution shall be dismissed once the time limit set in accordance with subsection (1) has
expired with no result. The order may be contested by immediate complaint. The court which made the order
shall quash it ex officio if it transpires that the payment was received within the time limit set.
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Section 380
Unsuccessful attempt at reconciliation as condition for admissibility

(1) Prosecution for trespass, insult, violation of the privacy of correspondence, bodily harm (sections 223 and
229 of the Criminal Code), threatening commission of a serious criminal offence and criminal damage may be
brought only after reconciliation was unsuccessfully attempted by a reconciliation board to be designated by the
Land department of justice. The same shall apply to an offence under section 323a of the Criminal Code if the
offence, having been committed in a state of intoxication, is a less serious criminal offence referred to in
sentence 1. When bringing his private prosecution, the claimant shall submit a certificate to prove that
reconciliation has been attempted.

(2) The Land department of justice may stipulate that the reconciliation board may make its involvement
conditional upon payment of a reasonable advance on costs.

(3) The provisions of subsections (1) and (2) shall not apply if an official superior has the authority to request
prosecution pursuant to section 194 (3) or section 230 (2) of the Criminal Code.

(4) If the parties do not live in the same district, an attempt at reconciliation may be dispensed with by specific
order made by the Land department of justice.
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Section 381
Preferment of charges

The charges shall be preferred orally to be recorded by the court registry or by submitting a bill of indictment.
The charges must comply with the requirements specified in section 200 (1). The bill of indictment shall be
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submitted together with two copies thereof. No copies need be submitted if the bill of indictment is transmitted
electronically.
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Section 382
Communication of charges

If the charges have been properly preferred, the court shall communicate them to the accused, with a time limit
being set for a response.
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Section 383
Order opening or refusing to open main hearing; termination in case of minor guilt

(1) After receiving the accused’s response or after expiry of the time limit, the court shall decide whether to
open the main proceedings or dismiss the charges in accordance with the provisions which are applicable
when charges are directly preferred by the public prosecution office. In an order opening the main proceedings,
the court shall specify the defendant and the offence in accordance with section 200 (1) sentence 1.

(2) The court may terminate the proceedings if the offender’s guilt is minor. The proceedings may even be
terminated during the main hearing. The order may be contested by immediate complaint.
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Section 384
Further procedure

(1) Further procedure shall be governed by the provisions which govern proceedings concerning preferred
public charges. However, measures of reform and prevention may not be ordered.

(2) Section 243 shall apply, subject to the proviso that the presiding judge shall read out the order opening the
main proceedings.

(3) The court shall determine the extent to which evidence shall be taken, without prejudice to section 244 (2).

(4) The provision in section 265 (3) on the right to request suspension of the main hearing shall not apply.

(5) A private prosecution cannot be heard at the same time as a public prosecution before a criminal division
with lay judges.
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Section 385
Status of private prosecutor; summons; inspection of files

(1) A private prosecutor shall be called in and heard in proceedings on private charges brought to the same
extent as the public prosecution office is to be called in and heard in proceedings on preferred public charges.
All decisions which are brought to the attention of the public prosecution office in the latter case shall be
brought to the attention of the private prosecutor in the former case.

(2) A period of at least one week must elapse between service of the summons on the private prosecutor to
attend the main hearing and the day of the main hearing.

(3) A lawyer may inspect those files on behalf of a private prosecutor which are available to the court or would
have to be submitted by the public prosecution office in the event of public charges being preferred, and he
may examine evidence in official custody if the purpose of the investigation in other criminal proceedings
cannot be endangered thereby and the overriding interests meriting protection of the accused or third parties do
not constitute an obstacle thereto. Applying sentence 1 accordingly, private prosecutors who are not
represented by a lawyer shall be authorised to inspect the files and to examine, under supervision, evidence in
official custody. If the files are not kept in electronic form, instead of granting inspection of the files, copies of
the files may be transmitted to private prosecutors who are not represented by a lawyer. Section 406e (4) shall
apply accordingly.

(4) In the cases under sections 154a and 421, subsection (3) sentence 2 of those sections shall not apply.

(5) In proceedings on an appeal on points of law, no application by the private prosecutor pursuant to section
349 (2) shall be necessary. Section 349 (3) shall not apply.
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Section 386
Summons of witnesses and experts

(1) The presiding judge shall decide which persons are to be summoned to the main hearing as witnesses or
experts.

(2) The private prosecutor and the defendant shall have the right to summon such persons directly.

table of contents

Section 387
Representation at main hearing

(1) The defendant may also be assisted by a lawyer at the main hearing or may be represented by a lawyer
with a documented power of attorney.

(2) The provision in section 139 shall apply to the private prosecutor’s lawyer and to the defendant’s lawyer.

(3) The court shall be authorised to order that the private prosecutor and the defendant appear in person and
shall also be authorised to have the defendant brought before the court.

table of contents

Section 388
Countercharges

(1) If it was the aggrieved person who brought the private prosecution, the accused may, until completion of the
last word (section 258 (2) half-sentence 2) at first instance, apply for imposition of a penalty on the private
prosecutor by bringing countercharges if the accused was likewise aggrieved by the latter’s commission of an
offence which can form the subject of a private prosecution and which is connected with the offence giving rise
to the charges.

(2) If the private prosecutor is not the aggrieved person (section 374 (2)), the accused may bring
countercharges against the aggrieved person. In that case, the countercharges shall be served on the
aggrieved person and he shall be summoned to the main hearing insofar as countercharges are not preferred
at the main hearing in the presence of the aggrieved person.

(3) The decision on the countercharges shall be given at the same time as the decision on the charges.

(4) Withdrawal of the charges shall have no influence on the proceedings on the countercharges.
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Section 389
Termination by judgment upon suspicion of public offence

(1) If, after hearing the case, the court finds that the facts which are deemed to have been established
constitute an offence to which the procedure provided in this chapter does not apply, it shall terminate the
proceedings in a judgment in which these facts must be clearly indicated.

(2) The public prosecution office shall be informed of the hearings in such cases.
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Section 390
Appellate remedies available to private prosecutors

(1) A private prosecutor may avail himself of the same appellate remedies as the public prosecution office in
proceedings on preferred public charges. The same shall apply to an application to reopen the proceedings in
the cases under section 362. Section 301 shall apply to the private prosecutor’s appellate remedy.

(2) Notices of appeal on law and applications to reopen proceedings concluded by final judgment may be filed
by the private prosecutor only in a written document signed by a lawyer.

(3) Submission and transmission of the files in accordance with sections 320, 321 and 347 shall be made to
and by the public prosecution office as in proceedings on preferred public charges. Service of the notices of
appeal on fact and law and of appeal on law on the appellant’s opponent shall be effected by the court registry.

(4) The provision in section 379a on payment of an advance for fees and the consequences of late payment
shall apply accordingly.
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(5) The provision of section 383 (2) sentences 1 and 2 on termination of proceedings in view of negligibility
shall also apply to proceedings on an appeal on fact and law. The order shall not be contestable.
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Section 391
Withdrawal of private prosecution; dismissal in event of defects; restoration of status quo ante

(1) A private prosecution may be withdrawn at any stage of the proceedings. The withdrawal shall be subject to
the consent of the defendant after commencement of his examination at the main hearing at first instance.

(2) The private prosecutor shall be deemed to have withdrawn the charges if in proceedings at first instance
and, where the defendant has filed an appeal on fact and law, in proceedings at second instance, he fails to
appear at the main hearing or is not represented by a lawyer or, although the court has ordered his personal
appearance, he fails to appear at the main hearing or at another hearing, or fails to comply with a time limit set
for him and in respect of which he has been warned that non-compliance shall result in termination of
proceedings.

(3) If the appeal on fact and law was filed by the private prosecutor, it shall immediately be dismissed in the
event of the defects referred to above, without prejudice to section 301.

(4) The private prosecutor may demand restoration of the status quo ante within one week after the default,
subject to the conditions of sections 44 and 45.
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Section 392
Effect of withdrawal

Once withdrawn, a private prosecution cannot be brought a second time.
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Section 393
Death of private prosecutor

(1) The private prosecutor’s death shall result in termination of the proceedings.

(2) A private prosecution may, however, be continued after the private prosecutor’s death by the persons
entitled to bring a private prosecution pursuant to section 374 (2).

(3) The person entitled shall notify the court of the continuation within two months after the private prosecutor’s
death; if no such notification is made, this right shall be lost.
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Section 394
Notification of accused

The accused shall be notified of the withdrawal of the private prosecution, of the private prosecutor’s death and
of continuation of the private prosecution.
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Chapter 2
Private accessory prosecution
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Section 395
Right to join as private accessory prosecutor

(1) Whoever is aggrieved by an unlawful act under

1.  sections 174 to 182, sections 184i and 184j of the Criminal Code,

2.  sections 211 and 212 of the Criminal Code, if it is an attempted act,

3.  sections 221, 223 to 226a and 340 of the Criminal Code,

4.  sections 232 to 238, section 239 (3), sections 239a and 239b, and section 240 (4) of the Criminal Code,

5.  section 4 of the Act on Civil Law Protection against Violent Acts and Stalking (Gewaltschutzgesetz),
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6.  section 142 of the Patent Act, section 25 of the Utility Models Act, section 10 of the Semi-Conductor
Protection Act, section 39 of the Plant Variety Protection Act, sections 143 to 144 of the Trade Mark Act,
sections 51 and 65 of the Design Act, sections 106 to 108b of the Copyright Act, section 33 of the Act on the
Copyright of Works of Fine Art and Photography, section 16 of the Act against Unfair Competition and section
23 of the Act on the Protection of Trade Secrets

may join a public prosecution or an application in preventive detention proceedings as private accessory
prosecutor.

(2) The same right shall vest in persons

1.  whose children, parents, siblings, spouse or life partner were killed through an unlawful act or

2.  who, through an application for a court decision (section 172), have initiated the preferment of public
charges.

(3) Whoever is aggrieved by another unlawful act, in particular one under sections 185 to 189, section 229,
section 244 (1) no. 3 and (4), sections 249 to 255 and section 316a of the Criminal Code may join the public
prosecution as private accessory prosecutor if, for specific reasons, in particular on account of the serious
consequences of the act, this is deemed necessary to safeguard his interests.

(4) Joinder shall be admissible at any stage of the proceedings. It may also be effected for the purpose of
seeking an appellate remedy after judgment has been given.

(5) If prosecution is limited pursuant to section 154a, this shall not affect the right to join the public prosecution
as private accessory prosecutor. If the private accessory prosecutor is admitted to the proceedings, a limitation
pursuant to section 154a (1) or (2) shall not apply insofar as it concerns the private accessory prosecution.

table of contents

Section 396
Declaration of joinder; decision on right of joinder

(1) The declaration of joinder is to be submitted to the court in writing. A declaration of joinder received by the
public prosecution office or the court prior to the preferment of public charges shall take effect upon the
preferment of public charges. In proceedings involving summary penalty orders, the joinder shall take effect
when a date for the main hearing has been set down (section 408 (3) sentence 2, section 411 (1)) or an
application for issuance of a summary penalty order has been refused.

(2) The court shall decide whether a person is entitled to join as a private accessory prosecutor after hearing
the public prosecution office. In the cases under section 395 (3), it shall decide, after also hearing the indicted
accused, whether joinder is imperative on the grounds referred to therein; this decision shall not be contestable.

(3) If the court is considering terminating the proceedings pursuant to section 153 (2), section 153a (2), section
153b (2) or section 154 (2), it shall first decide on the entitlement to joinder.
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Section 397
Rights of private accessory prosecutor

(1) A private accessory prosecutor shall be entitled to be present at the main hearing even if he is to be
examined as a witness. He shall be summoned to the main hearing; section 145a (2) sentence 1 and section
217 (1) and (3) shall apply accordingly. A private accessory prosecutor shall also be entitled to challenge a
judge (sections 24 and 31) or an expert (section 74), to ask questions (section 240 (2)), to object to orders
made by the presiding judge (section 238 (2)) and to object to questions (section 242), to apply for evidence to
be taken (section 244 (3) to (6)) and to make statements (sections 257 and 258). Unless otherwise provided by
law, he shall be called in and heard to the same extent as the public prosecution office. Decisions which are
notified to the public prosecution office shall also be notified to the private accessory prosecutor; section 145a
(1) and (3) shall apply accordingly.

(2) A private accessory prosecutor may avail himself of the assistance of a lawyer or may be represented by
such lawyer. The lawyer shall be entitled to be present at the main hearing. He shall be notified of the date set
down for the main hearing if his choice has been notified to the court or if he has been appointed as counsel.

(3) If the private accessory prosecutor does not speak German, he shall, upon application, in accordance with
the provisions of section 187 (2), receive a translation of written documentation insofar as this is necessary in
order to exercise his rights under the law of criminal procedure.

table of contents
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Section 397a
Appointment of lawyer as assisting counsel; legal aid

(1) Upon application by a private accessory prosecutor, a lawyer shall be appointed as his counsel if he

1.  has been aggrieved by a serious criminal offence under sections 177, 179, 232 to 232b and 233a of the
Criminal Code,

1a.  has been aggrieved by an offence under section 184j and this offence is based on a serious criminal
offence under section 177 of the Criminal Code,

2.  has been aggrieved by an attempted unlawful act under sections 211 and 212 of the Criminal Code or is a
relative of a person killed through an unlawful act within the meaning of section 395 (2) no. 1,

3.  has been aggrieved by a serious criminal offence under sections 226, 226a, 234 to 235, 238 to 239b, 249,
250, 252, 255 and 316a of the Criminal Code which has caused or is expected to cause him serious physical or
mental harm,

4.  has been aggrieved by an unlawful act under sections 174 to 182, sections 184i, 184j and 225 of the
Criminal Code and was under 18 years of age at the time of the act or cannot himself sufficiently safeguard his
own interests or

5.  has been aggrieved by an unlawful act under sections 221, 226, 226a, 232 to 235, 237 and section 238 (2)
and (3), sections 239a and 239b, section 240 (4), sections 249, 250, 252, 255 and 316a of the Criminal Code
and was under 18 years of age at the time of his application or cannot himself sufficiently safeguard his own
interests.

(2) If the conditions for an appointment pursuant to subsection (1) are not met, the private accessory prosecutor
shall, upon application, be granted legal aid for calling in a lawyer subject to the same provisions as apply in
civil litigation if he cannot sufficiently safeguard his own interests or if this cannot reasonably be expected of
him. Section 114 (1) sentence 1 half-sentence 2 and (2) and section 121 (1) to (3) of the Code of Civil
Procedure shall not apply.

(3) Applications pursuant to subsections (1) and (2) may already be made prior to the declaration of joinder.
The presiding judge of the court seized of the case shall decide on the appointment of a lawyer, to which
section 142 (1) shall apply accordingly, and on the granting of legal aid.
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Section 398
Course of proceedings following joinder

(1) The course of the proceedings shall not be stayed by joinder.

(2) A main hearing which has already been scheduled as well as other scheduled hearings shall be held on the
dates set down, even if the private accessory prosecutor could not be summoned or notified at short notice.

table of contents

Section 399
Notification and contestability of previous decisions

(1) Notification to the private accessory prosecutor of the decisions made and brought to the attention of the
public prosecution office prior to joinder shall not be required, except in the cases under section 401 (1)
sentence 2.

(2) Once the time limit for the public prosecution office to contest such decisions has expired, the private
accessory prosecutor shall not be entitled to contest them either.

table of contents

Section 400
Private accessory prosecutor’s right to appellate remedy

(1) A private accessory prosecutor may not contest the judgment with the objective of having another legal
consequence of the offence imposed or of the defendant being sentenced for a violation of the law which does
not justify joinder by the private accessory prosecutor.

(2) A private accessory prosecutor shall have the right to lodge an immediate complaint against the order
refusing to open the main proceedings or terminating the proceedings pursuant to sections 206a and 206b
insofar as the order concerns the offence on the basis of which the private accessory prosecutor is entitled to
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joinder. In all other respects, the order terminating the proceedings cannot be contested by the private
accessory prosecutor.
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Section 401
Appellate remedy available to private accessory prosecutor

(1) A private accessory prosecutor may avail himself of an appellate remedy independently of the public
prosecution office. If joinder for the purpose of filing an appellate remedy occurs after pronouncement of
judgment, the contested judgment shall immediately be served on the private accessory prosecutor. The time
limit for stating the grounds for an appellate remedy shall begin to run upon expiry of the time limit to be
observed by the public prosecution office for filing an appellate remedy or, if the judgment has not yet been
served on the private accessory prosecutor, upon service of the judgment on him, even if a decision has not yet
been given on the private accessory prosecutor’s entitlement to joinder.

(2) If the private accessory prosecutor was present at the main hearing or was represented by a lawyer, the
time limit for filing an appellate remedy shall begin to run for him upon pronouncement of judgment, even if he
was no longer present or represented when judgment was pronounced; he may not claim restoration of the
status quo ante in respect of non-observance of the time limit on the ground that he was not instructed as to his
right to appellate remedy. If the private accessory prosecutor was not present or represented at all at the main
hearing, the time limit shall begin to run when the operative provisions of the judgment are served on him.

(3) If only the private accessory prosecutor has filed an appeal on fact and law, such appeal shall immediately
be dismissed, notwithstanding the provision in section 301, if neither the private accessory prosecutor nor a
lawyer representing him appeared at the commencement of a main hearing. The private accessory prosecutor
may, within one week after his non-appearance in court, demand restoration of the status quo ante under the
conditions of sections 44 and 45.

(4) Further action in the case shall be incumbent upon the public prosecution office if the contested decision is
quashed by virtue of an appellate remedy filed by the private accessory prosecutor alone.
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Section 402
Revocation of declaration of joinder; death of private accessory prosecutor

A declaration of joinder shall become ineffective through revocation and upon the death of the private
accessory prosecutor.

table of contents

Chapter 3
Compensation of aggrieved persons
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Section 403
Assertion of rights in adhesion proceedings

The aggrieved person or his heir may, in the criminal proceedings, bring a property claim against the accused
arising out of the offence if the claim falls under the jurisdiction of the ordinary courts and is not yet pending
before another court, in proceedings before the local court irrespective of the value of the matter in dispute.
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Section 404
Application by aggrieved person; legal aid

(1) The application asserting the claim may be made in writing or orally to be recorded by the registry clerk or
orally at the main hearing before the closing speeches begin. The application must specify the subject of and
the grounds for the claim and shall set forth the evidence. If the application is not made at the main hearing, it
shall be served on the accused.

(2) Making an application shall have the same effect as bringing an action in civil litigation. The effect is
produced upon receipt of the application by the court.

(3) The applicant shall be notified of the place and time of the main hearing if the application is made before the
main hearing begins. The applicant, his statutory representative, and the spouse or life partner of the person
entitled to make the application may participate in the main hearing.

(4) The application may be withdrawn at any time prior to pronouncement of the judgment.
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(5) The applicant and the indicted accused shall, upon application, be granted legal aid under the same
provisions as in civil litigation as soon as public charges have been preferred. Section 121 (2) of the Code of
Civil Procedure shall apply, with the proviso that if the indicted accused has defence counsel, the latter shall be
assigned to him; if the applicant avails himself of the assistance of a lawyer in the main proceedings, the latter
shall be assigned to him. The court seized of the case shall be competent to decide; the decision shall not be
contestable.
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Section 405
Settlement

(1) Upon application by the aggrieved person or his heir and by the accused, the court shall include in the court
record a settlement in respect of the claims arising out of the offence. Upon unanimous application by the
persons referred to in sentence 1, the court shall make a proposal for a settlement.

(2) The court of civil jurisdiction in whose district the criminal court of first instance is located shall have
jurisdiction to decide upon objections to the legal effect of the settlement.

table of contents

Section 406
Decision on application in criminal judgment; dispensing with decision

(1) The court shall grant the application in the judgment in which the accused is pronounced guilty of an offence
or in which a measure of reform and prevention is ordered in respect of such offence insofar as the application
is based on such offence. The decision may be limited to the ground for or a part of the asserted claim; section
318 of the Code of Civil Procedure shall apply accordingly. The court shall dispense with a decision if the
application is inadmissible or insofar as it appears unfounded. In all other cases, the court may dispense with a
decision only if the application is not suitable to being dealt with in criminal proceedings even after taking into
account the legitimate interests of the applicant. An application will in particular be unsuited to being dealt with
in criminal proceedings if its further examination, even where a decision is only considered possible on the
ground for or a part of the asserted claim, would considerably protract the proceedings. If the applicant has
asserted a claim in respect of damages for bodily harm (section 253 (2) of the Civil Code), a decision may only
be dispensed with in accordance with sentence 3.

(2) If the accused acknowledges, in full or in part, the claim asserted against him by the applicant, he shall be
sentenced in pursuance of the acknowledgment.

(3) The decision on the application shall be equivalent to a judgment in civil litigation. The court shall declare
the decision to be provisionally enforceable; sections 708 to 712 and sections 714 and 716 of the Code of Civil
Procedure shall apply accordingly. Insofar as the claim has not been awarded, it may be asserted elsewhere. If
a final judgment has been given on the ground for the claim, the hearing concerning the amount shall take
place before the competent civil court pursuant to section 304 (2) of the Code of Civil Procedure.

(4) The applicant shall be provided with a copy of the judgment with reasons or with an excerpt thereof.

(5) It the court is considering dispensing with a decision on the application, it shall inform the parties to the
proceedings thereof as soon as possible. As soon as the court considers, after hearing the applicant, that the
conditions for a decision on the application are not met, it shall make an order dispensing with a decision on the
claim.
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Section 406a
Appellate remedies

(1) An immediate complaint against the order dispensing with a decision on the application pursuant to section
406 (5) sentence 2 shall be admissible if the application was made prior to commencement of the main hearing
and as long as proceedings have not been concluded by a final decision at that instance. In all other cases, the
applicant shall not be entitled to an appellate remedy.

(2) If the court grants the application, the defendant may contest the decision by an appellate remedy which
would otherwise be admissible even without contesting that part of the judgment which concerns the offence. In
this case, the decision on the appellate remedy may be given in an order at a sitting held in camera. If the
admissible appellate remedy is an appeal on fact and law, then upon an application by the defendant or the
applicant an oral hearing of the parties shall be held.

(3) If the conviction is quashed and the defendant is found not guilty of an offence and no measure of reform
and prevention is ordered against him in respect of the decision on which the application was founded, the

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2417
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2420
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2426


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 136/176

decision granting the application shall be quashed. This shall apply even if the judgment has not been
contested in this respect.
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Section 406b
Enforcement

Enforcement shall be governed by the provisions which apply to the enforcement of judgments and settlements
in civil litigation. The court of civil jurisdiction in whose district the criminal court of first instance is located shall
have jurisdiction over proceedings pursuant to sections 323, 731, 767, 768 and 887 to 890 of the Code of Civil
Procedure. Objections which concern the claim declared in the judgment itself shall be admissible only to the
extent that the reasons on which they are based arose after conclusion of the main hearing at first instance
and, if the court hearing the appeal on fact and law has given its decision, after conclusion of the main hearing
on the appeal on fact and law.
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Section 406c
Reopening of proceedings

(1) The defendant may limit the application for the reopening of proceedings for the purpose of obtaining an
essentially different decision on the claim. The court shall then decide in an order without a new main hearing.

(2) Section 406a (3) shall apply accordingly if the application to reopen the proceedings is directed only against
that part of the judgment which concerns the offence.

table of contents

Chapter 4
Other rights of aggrieved persons
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Section 406d
Notification of status of proceedings

(1) To the extent that it concerns him, the aggrieved person shall be notified, upon application, of

1.  the termination of the proceedings,

2.  the place and time of the main hearing, as well as of the charges brought against the defendant,

3.  the outcome of the court proceedings.

If the aggrieved person does not speak German, he shall be notified, upon application, of the place and time of
the main hearing in a language he understands.

(2) Upon application, the aggrieved person shall be notified as to whether

1.  the convicted person has been directed to refrain from making contact or associating with the aggrieved
person;

2.  measures involving deprivation of liberty have been ordered or terminated in respect of the accused or the
convicted person or a relaxation of the conditions of detention or leave has been granted for the first time if he
can show a legitimate interest and if there is no overriding interest meriting protection of the person concerned
in excluding the notification; in the cases of section 395 (1) nos. 1 to 5 as well as in the cases of section 395 (3)
in which the aggrieved person was admitted as private accessory prosecutor, there shall be no requirement to
show a legitimate interest;

3.  the accused or the convicted person has evaded a measure involving deprivation of liberty by fleeing and
what measures, if any, have been taken as a result to protect the aggrieved person;

4.  the convicted person is again granted a relaxation of the conditions of detention or leave if a legitimate
interest can be shown or is evident and if there is no overriding interest meriting protection on the part of the
convicted person in excluding the notification.

Such notification shall be given by whoever made the decision relating to the accused or the convicted person;
in cases under sentence 1 no. 3, notification shall be given by the competent public prosecution office.

(3) The aggrieved person shall be instructed about the rights to information arising from subsection (2)
sentence 1 after the pronouncement of judgment or termination of proceedings. When reporting an offence, the
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aggrieved person shall also be instructed as to the rights to information arising from subsection (2) sentence 1
nos. 2 and 3 if it is to be expected that remand detention will be ordered against the accused.

(4) Notification need not be furnished if delivery is not possible at the address which the aggrieved person
provided. If the aggrieved person has selected a lawyer as counsel, if counsel has been assigned to him or if
he is legally represented by such counsel, section 145a shall apply accordingly.
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Section 406e
Inspection of files

(1) A lawyer may, on the aggrieved person’s behalf, inspect the files which are available to the court or the files
which would need to be submitted if public charges were preferred and he may view items of evidence in official
custody if he can show a legitimate interest therein. In the cases under section 395, there shall be no
requirement to show a legitimate interest.

(2) Inspection of the files shall be refused if overriding interests meriting protection, either on the part of the
accused or of other persons, constitute an obstacle thereto. It may be refused if the purpose of the
investigation, including in other criminal proceedings, appears to be jeopardised. It may also be refused if the
proceedings would be considerably delayed thereby, unless, in the cases under section 395, the public
prosecution office has noted the conclusion of the investigations in the files.

(3) Applying subsections (1) and (2) accordingly, aggrieved persons who are not represented by a lawyer shall
be authorised to inspect the files and, under supervision, to view items of evidence in official custody. If the files
are not kept in electronic form, then instead of granting inspection of the files he may be sent copies of the files.
Section 478 (1) sentences 3 and 4 shall apply accordingly.

(4) It is for the public prosecution office to decide whether to grant inspection of the files in preparatory
proceedings and after final conclusion of the proceedings, in all other cases, the presiding judge of the court
seized of the case shall give this decision. An application may be made for a decision by the court competent
pursuant to section 162 appealing against the decision made by the public prosecution office pursuant to
sentence 1. Sections 297 to 300, 302, 306 to 309, 311a and 473a shall apply accordingly. The court’s decision
shall not be contestable as long as the investigations have not yet been concluded. These decisions shall not
be given with reasons if their disclosure might jeopardise the purpose of the investigation.

(5) (repealed)

(6) (repealed)
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Section 406f
Assistance for aggrieved person

(1) Aggrieved persons may avail themselves of the assistance of a lawyer or may be represented by such
lawyer. An assisting lawyer who appears at the aggrieved person’s examination shall be permitted to be
present.

(2) At the examination of aggrieved persons, a person whom they trust who has appeared at the examination
shall, at their request, be permitted to be present, except where this might jeopardise the purpose of the
investigation. The person conducting the examination shall decide; the decision shall not be contestable. The
reasons for denying the request shall be documented.
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Section 406g
Psychosocial assistance in legal proceedings

(1) Aggrieved persons may avail themselves of psychosocial assistance in legal proceedings. The person
providing psychosocial assistance shall be permitted to be present during the aggrieved person’s examination
and, when accompanying the aggrieved person, during the main hearing.

(2) The principles of psychosocial assistance in criminal proceedings as well as the standards of qualification
and the remuneration of individuals providing psychosocial assistance shall be based on the Act on
Psychosocial Assistance in Criminal Proceedings (Gesetz über die psychosoziale Prozessbegleitung) of 21
December 2015 (Federal Law Gazette I, p. 2525, 2529), as amended.

(3) Under the conditions of section 397a (1) nos. 4 and 5, a person shall be appointed to provide psychosocial
assistance upon application by the aggrieved person. Under the conditions of section 397a (1) nos. 1 to 3, a
person may be appointed to provide psychosocial assistance upon application by the aggrieved person if the
particular vulnerability of the aggrieved person so requires. Such appointment shall be free of charge for the
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aggrieved person. Section 142 (1) shall apply accordingly to the appointment. In the preliminary investigation,
the court competent pursuant to section 162 shall decide.

(4) A person providing psychosocial assistance in criminal proceedings who has not been appointed may be
prohibited from being present during the examination of the aggrieved person if his presence might jeopardise
the purpose of the investigation. The person conducting the examination shall decide; the decision shall not be
contestable. The grounds for denial shall be documented.

table of contents

Section 406h
Assisting counsel for aggrieved person entitled to private accessory prosecution

(1) Persons who are entitled to join the proceedings as a private accessory prosecutor pursuant to section 395
may avail themselves of the assistance of a lawyer or may be represented by a lawyer, even prior to the
preferment of public charges and without declaration of joinder. They shall be entitled to be present at the main
hearing even if they are to be examined as witnesses. If there is doubt as to whether a person is entitled to
private accessory prosecution, the court shall decide, after hearing the person and the public prosecution office,
whether the person is entitled to be present; the decision shall not be contestable.

(2) The lawyer of the person entitled to private accessory prosecution shall be entitled to be present at the main
hearing; subsection (1) sentence 3 shall apply accordingly. He shall be notified of the date set down for the
main hearing if the court has been informed of his having been selected or if he has been appointed as
counsel. Sentences 1 and 2 shall apply accordingly in the case of judicial examinations and judicial inspections,
unless the presence or notification of the lawyer might jeopardise the purpose of the investigation. Following
judicial examinations, counsel shall be given the opportunity to comment or to ask the examined person
questions. Questions or statements which are inappropriate or of no relevance to the matter may be rejected.
Section 241a shall apply accordingly.

(3) Section 397a shall apply accordingly to

1.  the appointment of a lawyer and

2.  the granting of legal aid for calling in a lawyer.

In the preparatory proceedings, it shall be for the court competent pursuant to section 162 to decide.

(4) Upon application by the person entitled to join the proceedings as a private accessory prosecutor, a lawyer
may, in the cases under section 397a (2), be temporarily appointed as counsel if

1.  this is necessary for special reasons,

2.   the assistance of counsel is urgently required and

3.  the granting of legal aid appears to be possible but a decision cannot be expected to be given in time.

Section 142 (1) and section 162 shall apply accordingly to the appointment. The appointment shall end unless
an application for legal aid is filed within a time limit to be determined by the judge or if legal aid is refused.
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Section 406i
Notification of aggrieved persons of rights in criminal proceedings

(1) Aggrieved persons shall be notified as early as possible, as a rule in writing and as far as possible in a
language they understand, of their rights in criminal proceedings which follow from sections 406d to 406h, in
particular they shall also be informed of the following:

1.   They may report an offence or file a request to prosecute pursuant to section 158.

2.   They may join the public prosecution as a private accessory prosecutor subject to the conditions of sections
395 and 396 or section 80 (3) of the Youth Courts Act and thereby

a)  apply, pursuant to section 397a, for legal assistance for themselves or to have legal aid granted for calling in
such legal assistance,

b)  assert a claim for interpretation and translation in criminal proceedings pursuant to section 397 (3) and
sections 185 and 187 of the Courts Constitution Act.

3.   They may assert a property claim arising from the offence in the criminal proceedings in accordance with
the provisions of sections 403 to 406c and section 81 of the Youth Courts Act.
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4.   They may, if they were examined by the public prosecution office or the court as witnesses, assert a claim
for compensation in accordance with the provisions of the Judicial Remuneration and Compensation Act.

5.   They may obtain restitution by way of victim–offender mediation pursuant to section 155a.

(2) If there are indications that the aggrieved person is particularly vulnerable, the aggrieved person shall, at a
suitable stage of the proceedings, be made aware of those provisions which serve to protect him, in particular
of section 68a (1), sections 247 and 247a, section 171b and section 172 no. 1a of the Courts Constitution Act.

(3) Aggrieved persons who are minors and their representatives shall, at a suitable stage of the proceedings,
also be made aware of those provisions which serve to protect them, in particular section 58a and section 255a
(2), if application of these provisions is considered a possibility, and of section 241a.
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Section 406j
Notification of aggrieved persons of rights outside criminal proceedings

Aggrieved persons shall be notified as early as possible, as a rule in writing and as far as possible in a
language they understand, of the following rights which they have outside of criminal proceedings:

1.   They may assert a property claim arising from the offence under civil law, unless such a claim is asserted in
the criminal proceedings in accordance with the provisions of sections 403 to 406c and section 81 of the Youth
Courts Act and they may thereby apply to have legal aid granted for calling in legal assistance.

2.   They may apply for the making of orders against the accused in accordance with the provisions of the Act
on Civil Law Protection against Violent Acts and Stalking.

3.   They may assert claims to compensation in accordance with the provisions of the Act on Compensation to
Victims of Violent Crime (Opferentschädigungsgesetz).

4.   They may, where applicable, assert claims to compensation in accordance with the administrative
provisions of the Federation or of the Länder.

5.   They may obtain support and assistance from victim support facilities, for example

a)  advice,

b)  provision with or allocation of accommodation in a shelter or

c)  the offer of therapeutic services, such as medical or psychological support, or other available psychosocial
support.
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Section 406k
Further information

(1) The information referred to in sections 406i and 406j shall also include details as to

1.   whom the aggrieved persons can turn to in order to avail themselves of the options described above and

2.   who provides the services described above, where applicable.

(2) The relevant instruction need not be given if it is apparent that the conditions for a specific entitlement are
not met in a specific case. No duty shall exist to provide written information to aggrieved persons who have not
provided an address to which documents can be served.
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Section 406l
Rights of aggrieved person’s relatives and heirs

Section 406i (1) and sections 406j and 406k shall also apply to the relatives and heirs of aggrieved persons to
the extent that they possess the relevant rights.
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Book 6
Special types of procedure
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Chapter 1
Procedure for summary penalty orders
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Section 407
Admissibility

(1) In proceedings before a criminal court judge and in proceedings within the jurisdiction of a court with lay
judges, the legal consequences of the offence may, in the case of less serious criminal offences, be imposed,
upon written application by the public prosecution office, in a written summary penalty order without a main
hearing. The public prosecution office shall file such application if it does not consider a main hearing to be
necessary given the outcome of the investigations. The application shall refer to specific legal consequences.
The application shall constitute the preferment of the public charges.

(2) A summary penalty order may impose only the following legal consequences, either on their own or in
combination:

1.  a fine, warning with sentence reserved, driving ban, confiscation, destruction of and rendering unusable of
an object, announcement of the conviction and imposition of a regulatory fine against a legal entity or an
association,

2.  disqualification from driving, if the period of disqualification does not exceed two years,

2a.  prohibition of the keeping or care of, trade in or other professional contact with animals of any kind or of a
certain kind for a period of between one and three years and

3.  dispensing with imposing a penalty.

If the indicted accused has defence counsel, imprisonment for a term not exceeding one year may also be
imposed, provided its enforcement is suspended on probation.

(3) The court shall not be required to give the indicted accused a prior hearing (section 33 (3)).
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Section 408
Judicial decisions on application for summary penalty order

(1) If the presiding judge of a court with lay judges considers the criminal court judge to have jurisdiction, he
shall, via the public prosecution office, refer the case to a criminal court judge; the decision shall be binding on
the criminal court judge, and the public prosecution office shall be entitled to lodge an immediate complaint. If
the criminal court judge considers a court with lay judges to have jurisdiction, he shall, via the public
prosecution office, submit the files to the presiding judge of such court with lay judges for a decision.

(2) If the judge does not consider that there are sufficient grounds to suspect the indicted accused of having
committed an offence, he shall refuse to make a summary penalty order. The decision shall be equivalent to an
order refusing to open the main proceedings (section 204, section 210 (2) and section 211).

(3) The judge shall comply with the application of the public prosecution office if he has no reservations about
issuing the summary penalty order. He shall set down a date for the main hearing if he has reservations about
deciding the case without a main hearing, if he wishes to deviate from the legal assessment in the application
to issue the summary penalty order or if he wishes to impose a legal consequence other than that applied for
and the public prosecution office insists on its application. In addition to the summons, the defendant shall be
provided with a copy of the application to issue a summary penalty order, not including the legal consequence
applied for.
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Section 408a
Application for summary penalty order after opening of main proceedings

(1) Where the main proceedings have already been opened, then in proceedings before a criminal court judge
and before a court with lay judges the public prosecution office may apply for issuance of a summary penalty
order if the conditions of section 407 (1) sentences 1 and 2 are met and if the defendant’s failure to appear or
his absence or another important reason constitutes an obstacle to the main hearing being conducted. The
public prosecutor may make the application orally at the main hearing; the essential content of the application
for issuance of a summary penalty order shall be included in the record of the sitting. Section 407 (1) sentence
4 and section 408 shall not apply.

(2) The judge shall grant the application if the conditions of section 408 (3) sentence 1 are met. In other cases,
he shall refuse the application in an incontestable decision and continue the main proceedings.
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table of contents

Section 408b
Appointment of defence counsel following application for sentence of imprisonment

If the judge is considering granting the public prosecution office’s application to issue a summary penalty order
with the legal consequence set out in section 407 (2) sentence 2, he shall appoint defence counsel for the
indicted accused if he does not yet have defence counsel. Section 141 (3) shall apply accordingly.
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Section 409
Content of summary penalty order

(1) The summary penalty order shall contain

1.  the personal details of the defendant and of any other persons involved,

2.  the name of defence counsel,

3.  the designation of the offence with which the defendant is charged, the time and place of commission, and
the designation of the statutory elements of the offence,

4.  the applicable provisions by section, subsection, number, letter and designation of the statute,

5.  the evidence,

6.  the legal consequences imposed,

7.  instruction as to the possibility of filing an objection and the relevant time limit and form of objection, as well
as an indication that the summary penalty order shall become effective and enforceable unless an objection is
lodged against it pursuant to section 410.

If a sentence of imprisonment is imposed on the defendant or if he is given a warning with sentence reserved or
if a driving ban is imposed on him, he shall be instructed in accordance with section 268a (3) or section 268c
sentence 1. Section 267 (6) sentence 2 shall apply accordingly.

(2) The summary penalty order shall also be communicated to the defendant’s statutory representative.
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Section 410
Objection; form of and time limit for objection; finality of judgment

(1) The defendant may lodge an objection against the summary penalty order at the court which issued it, either
in writing or orally to be recorded by the registry, within two weeks following service of the summary penalty
order. Sections 297 to 300 and section 302 (1) sentence 1 and (2) shall apply accordingly.

(2) The objection may be limited to certain points of complaint.

(3) If objections to the summary penalty order are not lodged in time, the order shall be equivalent to a
judgment which has entered into force.

table of contents

Section 411
Dismissal for inadmissibility; date of main hearing

(1) If the objection is lodged too late or is otherwise inadmissible, it shall be dismissed in an order without a
main hearing; an immediate complaint shall be admissible against the order. Otherwise, a date shall be set
down for the main hearing. If the defendant has limited his complaint to the amount of the daily rates in respect
of a fine imposed, the court may, with the consent of the accused, defence counsel and the public prosecution
office, decide in an order without a main hearing; no deviation from the sentence imposed in the summary
penalty order shall be permissible to the defendant’s detriment; an immediate complaint shall be admissible in
respect of the order.

(2) The defendant may be represented at the main hearing by defence counsel with a documented power of
attorney. Section 420 shall apply.

(3) The complaint and the objection may be withdrawn at any time prior to pronouncement of the judgment by
the court of first instance. Section 303 shall apply accordingly. If the summary penalty order was made in
proceedings pursuant to section 408a, the complaint cannot be withdrawn.
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(4) If an objection has been lodged, the court shall not be bound by the decision contained in the summary
penalty order when giving its judgment.
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Section 412
Defendant’s failure to appear; dismissal of objection

Section 329 (1), (3), (6) and (7) shall apply accordingly. If the statutory representative has lodged an objection,
section 330 shall also apply accordingly.
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Chapter 2
Preventive detention proceedings
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Section 413
Admissibility

If the public prosecution office does not conduct criminal proceedings due to the offender’s lack of criminal
responsibility or his unfitness to stand trial, it may file an application for an order imposing measures of reform
and prevention on their own if this is admissible by virtue of a statute and the order is to be anticipated in the
light of the outcome of the investigations (preventive detention proceedings).

table of contents

Section 414
Procedure; application

(1) The provisions governing criminal proceedings shall apply analogously to preventive detention proceedings,
unless otherwise provided.

(2) The application shall be equivalent to public charges. Instead of a bill of indictment, a written application
shall be submitted, which must comply with the requirements made of a bill of indictment. The application shall
indicate the measure of reform and prevention for which the public prosecution office is applying. If the
judgment does not impose a measure of reform and prevention, the application shall be refused.

(3) An expert shall be given the opportunity in the preliminary investigation to prepare the opinion to be
rendered at the main hearing.
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Section 415
Main hearing without accused

(1) If the accusedʼs appearance in court in the preventive detention proceedings is impossible due to his
condition or is inappropriate for reasons of public order or security, the court may conduct the main hearing
without the accused being present.

(2) In this case, the accused shall be examined prior to the main hearing by a commissioned judge and an
expert who is called in. The public prosecution office, the accused, defence counsel and statutory
representative shall be informed of the date set for the examination. It shall not be necessary for the public
prosecutor, defence counsel and statutory representative to be present.

(3) If the accused’s condition so requires or if the proper conduct of the main hearing is otherwise not possible,
then after examination of the accused on the charges the court may conduct the main hearing in preventive
detention proceedings even if the accused is not or is only temporarily present.

(4) If a main hearing takes place without the accused, his previous statements which are contained in a judicial
record may be read out. The record of his prior examination pursuant to subsection (2) sentence 1 shall be
read out.

(5) An expert shall be examined at the main hearing concerning the accused’s condition. If the expert has not
previously examined the accused, he shall be given the opportunity to conduct an examination prior to the main
hearing.
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Section 416
Transition to criminal proceedings
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(1) If, in the course of the preventive detention proceedings, the accused’s criminal responsibility becomes
apparent after the main proceedings have been opened and if the court has no jurisdiction over the criminal
proceedings, it shall make an order declaring that it lacks jurisdiction and shall refer the matter to the competent
court. Section 270 (2) and (3) shall apply accordingly.

(2) If, in the course of the preventive detention proceedings, the accused’s criminal responsibility becomes
apparent after the main proceedings have been opened and if the court also has jurisdiction over the criminal
proceedings, the accused shall be informed of the new legal situation and shall be given the opportunity to
defend himself. If he claims that he has not sufficiently prepared his defence, the main hearing shall be
suspended upon his application. If the main hearing has been held in the accused’s absence pursuant to
section 415, those parts of the main hearing during which the accused was not present shall be repeated.

(3) Subsections (1) and (2) shall apply accordingly if, in the course of the preventive detention proceedings, it
becomes apparent after the main proceedings have been opened that the accused is fit to stand trial and that
the preventive detention proceedings are being conducted because of his unfitness to stand trial.
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Chapter 2a
Accelerated proceedings
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Section 417
Admissibility

In proceedings before a criminal court judge and a court with lay judges, the public prosecution office shall file
an application, in writing or orally, for a decision to be taken in accelerated proceedings if, given the simple
factual situation or the clarity of the evidence, the case is suited to an immediate hearing.
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Section 418
Conduct of main hearing

(1) If the public prosecution office files the application, the main hearing shall be held immediately or at short
notice without a decision to open main proceedings being required. No more than six weeks are to lie between
receipt of the application by the court and commencement of the main hearing.

(2) The accused shall be summoned only if he does not appear at the main hearing of his own volition or is not
brought before the court. He shall be informed in the summons of the charges against him. The time limit set in
the summons shall be 24 hours.

(3) It shall not be necessary to file a bill of indictment. If such bill of indictment is not filed, the charges shall be
preferred orally at the beginning of the main hearing and their essential content shall be included in the record
made of the sitting. Section 408a shall apply accordingly.

(4) If imprisonment for a term of at least six months is to be anticipated, defence counsel shall be appointed for
an accused who does not yet have defence counsel for the accelerated proceedings before the local court.
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Section 419
Court decision; sentence

(1) The criminal court judge or the court with lay judges shall grant the application if the case is suitable to be
heard under this procedure. Imprisonment for a term exceeding one year or a measure of reform and
prevention may not be imposed in such proceedings. Disqualification from driving shall be admissible.

(2) Adjudication may also be refused in the main hearing until such time as judgment is pronounced. The
decision shall not be contestable.

(3) If adjudication is refused, the court shall decide to open main proceedings if there are sufficient grounds to
suspect the indicted accused of having committed an offence (section 203); if main proceedings are not opened
and adjudication is refused, submission of a new bill of indictment may be dispensed with.
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Section 420
Taking of evidence
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(1) The examination of a witness, expert or co-accused may be substituted by reading out the record drawn up
of an earlier examination and of documents containing statements made by them.

(2) Statements made by public authorities and other agencies about their own observations, investigations and
findings made in an official context and about those made by their staff may be read out, even in cases where
the conditions of section 256 are not met.

(3) The procedure pursuant to subsections (1) and (2) shall require the consent of the defendant, his defence
counsel and the public prosecution office insofar as they are present at the main hearing.

(4) In proceedings before a criminal court judge, the latter shall, notwithstanding section 244 (2), determine the
extent to which evidence is to be taken.
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Chapter 3
Procedure for confiscation and asset seizure

table of contents

Section 421
Exemption from confiscation

(1) The court may, with the public prosecution office’s consent, dispense with confiscation if

1.  the value of that which was obtained is negligible,

2.  confiscation is of no consequence given the anticipated penalty or measure of reform and prevention or

3.  the confiscation aspect of the proceedings would involve disproportionate effort or the process of obtaining a
decision on the other legal consequences of the offence would be unreasonably difficult.

(2) The court may order confiscation at any stage of the proceedings. It shall grant an application made therefor
by the public prosecution office. Section 265 shall apply accordingly.

(3) In the preparatory proceedings, the public prosecution office may limit the procedure to the other legal
consequences. The limitation shall be recorded in the files.
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Section 422
Separation of confiscation proceedings

If the process of obtaining a decision on confiscation pursuant to sections 73 to 73c of the Criminal Code would
unreasonably impede or delay the taking of a decision on the other legal consequences of the offence, the
court may separate the confiscation proceedings from the other proceedings. The court may order joinder at
any stage of the proceedings.
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Section 423
Confiscation following separation

(1) If the court separates the proceedings pursuant to section 422, it shall take its decision on the confiscation
once the judgment in the main action has become final. The court shall be bound by the decision in the main
action and by the finding of facts on which that decision was based.

(2) The decision in respect of confiscation shall be taken no later than six months after the judgment in the main
action becomes final.

(3) The court shall give its decision by way of an order. The decision may be challenged by an immediate
complaint.

(4) In derogation from subsection (3), the court may order that the decision be given by way of a judgment
delivered following an oral hearing. The court must make the order pursuant to sentence 1 if the public
prosecution office or the party against whom the confiscation is made applies therefor. Sections 324 and 427 to
431 shall apply accordingly; the provisions governing the main hearing shall also apply accordingly.
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Section 424
Parties to confiscation proceedings in criminal proceedings
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(1) If the confiscation order is made against a person who is not an accused, the court shall order that said
person become a party to the confiscation aspect of the criminal proceedings (party to confiscation proceedings
(Einziehungsbeteiligter)).

(2) Such an order shall not be made if the person who would be named therein has declared in writing to the
court or public prosecution office or has stated for the record or in writing to another authority that he does not
wish to raise any objections in respect of the confiscation of the object. If the order had already been made
upon such declaration being made, the order shall be revoked.

(3) Such an order may be made up until pronouncement of the confiscation and, where an admissible appeal
on fact and law has been filed, up until conclusion of the closing speeches in the appeal proceedings.

(4) The decision to order participation in the proceedings shall not be contestable. An immediate complaint
shall be admissible if participation in the proceedings is refused.

(5) Participation in the proceedings shall not suspend continuation of the proceedings.
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Section 425
Exemption from participation in proceedings

(1) In the cases under sections 74a and 74b of the Criminal Code, the court may dispense with ordering that a
person become a party to the proceedings if it can be assumed, on the basis of specific facts, that such order
cannot be enforced.

(2) Subsection (1) shall apply accordingly if

1.  a party, association or institution outside the territorial scope of this statute which is pursuing action directed
against the existence or security of the Federal Republic of Germany or against any of the constitutional
principles designated in section 92 (2) of the Criminal Code would have to be involved and

2.  it is to be assumed, in the light of the circumstances, that such party, association or institution, or one of its
intermediaries, made the object available to promote such action.

Before taking the decision as to whether to confiscate the asset, and where feasible, the holder of the object or
the person entitled to dispose of the right shall be heard.
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Section 426
Hearing of possible parties to confiscation proceedings in preparatory proceedings

(1) If evidence comes to light during the preparatory proceedings which suggests that a person might be
considered as a party to confiscation proceedings, he shall be heard. This shall only apply if it appears feasible
that the hearing can be held. Section 425 (2) shall apply accordingly.

(2) If the person who might be considered as a party to confiscation proceedings declares that he wishes to
object to the confiscation, those provisions governing the examination of the accused shall apply accordingly in
the event of his examination if it is considered possible that he might become a party to the proceedings.
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Section 427
Powers of parties to confiscation proceedings in main proceedings

(1) Upon the opening of the main proceedings, a party to confiscation proceedings shall have the same rights
as a defendant, unless otherwise provided by this statute. In accelerated proceedings, this shall apply from the
beginning of the main hearing, in proceedings for a summary penalty order from the issuance of such an order.

(2) The court may order that a party to confiscation proceedings appear in person for the purpose of clarifying
the facts. If such a person has been ordered to appear in person and he fails to appear without sufficient
excuse, the court may order that he be brought before it if a summons has been served on him which draws his
attention to this possibility.

table of contents

Section 428
Representation of parties to confiscation proceedings

(1) A party to confiscation proceedings may, at any stage of the proceedings, be represented by a lawyer with a
documented power of attorney. The provisions of sections 137 to 139, 145a to 149 and 218 which apply to the
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defence shall apply accordingly.

(2) The presiding judge shall, upon application or ex officio, appoint a lawyer to a party to confiscation
proceedings if the lawyer’s involvement is deemed necessary on account of the complexity of the factual or
legal situation in respect of the confiscation or if it is apparent that the party to confiscation proceedings cannot
exercise his rights himself. Section 140 (2) sentence 2 shall apply accordingly.

(3) Subsection (1) shall apply accordingly in the preparatory proceedings.
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Section 429
Notification of date of main hearing

(1) Notification of the date set down for the main hearing shall be served on a party to confiscation proceedings;
section 40 shall apply accordingly.

(2) Where a party to confiscation proceedings is a party to the proceedings, in addition to being notified of the
date set down for the main hearing he shall also be furnished with the bill of indictment and, in the cases under
section 207 (2), with the decision to initiate proceedings.

(3) At the same time, the party to confiscation proceedings shall be advised of the fact that

1.  the hearing may also be conducted in his absence,

2.  he may be represented by a lawyer with a documented power of attorney and

3.  the decision given on the confiscation shall apply to him as well.
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Section 430
Status in main hearing

(1) If a party to confiscation proceedings fails to appear at the main hearing despite being properly notified of
the date of the hearing, the main hearing may be conducted in his absence; section 235 shall not apply. The
same shall apply if the party to confiscation proceedings absents himself from the main hearing or does not
return once the interrupted main hearing is resumed.

(2) Section 244 (3) sentence 2 and (4) to (6) shall not apply to applications made by the party to confiscation
proceedings to take evidence regarding the question of the defendant’s guilt.

(3) If the court orders the confiscation of an object pursuant to section 74b (1) of the Criminal Code without it
being possible to grant compensation pursuant to section 74b (2) of the Criminal Code, it shall at the same time
order that the party to confiscation proceedings shall not be entitled to compensation. This shall not apply if the
court considers compensation of such party to be necessary pursuant to section 74b (3) sentence 2 of the
Criminal Code; in this case, the court shall also make a determination of the amount of the compensation. The
court shall, in advance, advise parties holding an interest in confiscation of the possibility of such a decision
being taken and shall give them the opportunity to comment.

(4) If the party to confiscation proceedings was neither present nor represented when judgment was
pronounced, the judgment shall be served on him. The court may order that those parts of the judgment which
do not concern the confiscation be struck out.
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Section 431
Appellate proceedings

(1) In appellate proceedings, the examination as to whether confiscation from the party to confiscation
proceedings is justified shall extend to the conviction in the contested judgment only if such person

1.  raises objections in this respect and

2.  through no fault of his own was not heard in respect of the conviction at an earlier stage of the proceedings.

If, accordingly, the examination also extends to the conviction, the court shall refer to the findings on which the
conviction was based, unless such person’s submissions require renewed examination.

(2) Subsection (1) shall not apply to proceedings on an appeal on fact and law if at the same time a decision
needs to be given in respect of the conviction upon an appellate remedy being filed by another party.
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(3) In proceedings on an appeal on law, objections to the conviction shall be lodged within the time limit set for
the submission of the grounds of appeal.

(4) If only the decision on the amount of compensation is contested, a decision may be given on the appellate
remedy by way of an order, unless the parties object thereto. The court shall advise them in advance of the
possibility of following such procedure and of raising an objection and shall give them the opportunity to make
submissions.
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Section 432
Confiscation by way of summary penalty order

(1) If confiscation is ordered by way of a summary penalty order, such order shall also be served on the party to
confiscation proceedings if he is a party to the proceedings. Section 429 (3) no. 2 shall apply accordingly.

(2) If a decision is required only on the objection raised by the party to confiscation proceedings, section 434 (2)
and (3) shall apply accordingly.
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Section 433
Subsequent proceedings

(1) Where the confiscation order has become final and a person substantiates that he was, through no fault of
his own, unable to exercise the rights of a party to confiscation proceedings either in the proceedings at first
instance or in the appeal on fact and law, he may claim in subsequent proceedings that the confiscation, insofar
as it relates to him, was not justified.

(2) The application for subsequent proceedings shall be made within one month after the end of that day on
which the applicant learned of the final decision. The application shall be inadmissible where two years have
elapsed since the decision became final and enforcement was concluded.

(3) The application for the conduct of subsequent proceedings shall not suspend enforcement of the
confiscation order; the court may, however, order suspension and interruption of enforcement. If, in the cases
under section 73b of the Criminal Code, also in conjunction with section 73c of the Criminal Code, an
application is made under the conditions of subsection (1) for subsequent proceedings to be conducted, no
enforcement measures shall be taken against the applicant up until their conclusion.

(4) Section 431 (1) shall apply accordingly to the scope of the examination. If the right asserted by the applicant
is not proved, the application shall be unfounded.

(5) Prior to giving its decision, the court may, with the public prosecution office’s consent, revoke the
confiscation order under the conditions of section 421 (1).

(6) The reopening of proceedings pursuant to section 359 no. 5 for the purpose of lodging objections pursuant
to subsection (1) shall be ruled out.
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Section 434
Decision in subsequent proceedings

(1) The decision on confiscation in subsequent proceedings shall be given by the court of first instance.

(2) The court shall give its decision by way of an order, against which an immediate complaint shall be
admissible.

(3) A decision on an admissible application shall be given by way of a judgment delivered following an oral
hearing if the public prosecution office or the applicant applies therefor, or if the court so orders; those
provisions governing the main hearing shall apply accordingly. Whoever has filed an admissible appeal on fact
and law against the judgment may no longer file an appeal on law against the appellate judgment on fact and
law.

(4) Where the court decided by way of a judgment, section 431 (4) shall apply accordingly.
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Section 435
Independent confiscation proceedings
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(1) The public prosecution office and a private accessory prosecutor may apply for an order for independent
confiscation if this is admissible by law and, in the light of the outcome of the investigations, issuance of the
order is to be expected. The public prosecution office may, in particular, dispense with filing such application if
the value of that which was obtained is only negligible or the procedure would involve disproportionate effort.

(2) The object or the sum of money equal to its value shall be designated in the application. The facts
substantiating the admissibility of independent confiscation shall also be cited. In all other respects, section 200
shall apply accordingly.

(3) Sections 201 to 204, 207, 210 and 211 shall apply accordingly to further proceedings where this is feasible.
In all other respects, sections 424 to 430 and 433 shall apply accordingly.
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Section 436
Decision in independent confiscation proceedings

(1) The decision on independent confiscation shall be given by the court which would be competent if a specific
person were to face criminal prosecution. The court in whose district the object has been secured shall also
have local jurisdiction in respect of the decision on independent confiscation.

(2) Section 423 (1) sentence 2 and section 434 (2) to (4) shall apply accordingly.
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Section 437
Special provisions governing independent confiscation proceedings

When giving its decision on independent confiscation pursuant to section 76a (4) of the Criminal Code, the
court may, in particular, base its conviction as to whether the object was derived from an unlawful act on the
gross imbalance between the value of the object and the legitimate income of the person concerned. It may
also take the following into account when reaching its decision:

1.  the outcome of the investigations into the offence giving rise to the proceedings,

2.  the circumstances under which the object was found and secured, and

3.   the person concerned’s other personal and economic circumstances.
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Section 438
Accessory parties in criminal proceedings

(1) If a decision is to be given concerning the confiscation of an object, the court shall order that a person who
is neither the indicted accused nor a person who might be considered as a party to confiscation proceedings
shall become a party to the confiscation aspect of the proceedings as an accessory party (Nebenbetroffener) if
it appears credible that

1.  this person owns or is entitled to the object or

2.  this person has another right in the object and the lapse of that right could be ordered pursuant to section 75
(2) sentences 2 and 3 of the Criminal Code in the event of confiscation.

Section 424 (2) to (5) and section 425 shall apply accordingly to the order for participation in the proceedings.

(2) The court may order that participation in the proceedings shall not cover the question of the indicted
accused’s guilt

1.  if, in the case under subsection (1) no. 1, confiscation can only be considered if the object belongs to the
person from whom it is to be confiscated or that person is entitled to it or

2.  if the object could also be permanently confiscated under those conditions which can establish confiscation,
including on the ground of legal provisions outside the scope of criminal law.

Section 424 (4) sentence 2 shall apply accordingly.

(3) In all other respects, sections 426 to 434 shall apply accordingly, with the proviso that, in the cases under
section 432 (2) and section 433, the court shall not re-examine the conviction if, based on the conditions which
established the confiscation, an order pursuant to subsection (2) would be admissible.
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Section 439
Legal consequences equivalent to confiscation

The destruction or rendering unusable of an object and elimination of an unlawful situation shall be equivalent
to confiscation within the meaning of sections 421 to 436.
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Sections 440 to 442
(repealed)
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Section 443
Seizure of property

(1) Property or individual items of property may be seized if they are located within the territorial scope of this
statute and if they belong to an accused against whom public charges have been preferred or a warrant of
arrest has been issued for an offence under

1.  sections 81 to 83 (1), section 89a or section 89c (1) to (4), section 94 or section 96 (1), section 97a or
section 100, section 129 or 129a, also in conjunction with section 129b (1), of the Criminal Code,

2.  one of the provisions referred to in section 330 (1) sentence 1 of the Criminal Code, provided that the
accused is suspected of intentionally endangering the life or limb of another or another person’s property of
considerable value, or under one of the conditions of section 330 (1) sentence 2 nos. 1 to 3 of the Criminal
Code, or under section 330 (2) or section 330a (1) and (2) of the Criminal Code,

3.  section 51, section 52 (1) no. 1 and no. 2 (c) and (d) or (5) and (6) of the Weapons Act, sections 17 and 18
of the Foreign Trade and Payments Act if the offence was committed intentionally, or under section 19 (1) to (3),
section 20 (1) or (2), each also in conjunction with section 21 or section 22a (1) to (3), of the War Weapons
Control Act or

4.  one of the provisions referred to in section 29 (3) sentence 2 no. 1 of the Narcotics Act under the conditions
set out therein or an offence under sections 29a, section 30 (1) nos. 1, 2 and 4, section 30a or 30b of the
Narcotics Act.

The seizure shall also include any property subsequently acquired by the accused. Revocation of the seizure
shall be made before conclusion of the main hearing at first instance at the latest.

(2) Seizure shall be ordered by the judge. In exigent circumstances, the public prosecution office may make a
provisional order for seizure; the provisional order shall become ineffective if it is not confirmed by the judge
within three days.

(3) The provisions of sections 291 to 293 shall apply accordingly.
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Chapter 4
Procedure for imposition of regulatory fines against legal entities and associations

table of contents

Section 444
Procedure

(1) Where a decision has to be given in criminal proceedings on imposition of a regulatory fine against a legal
entity or an association (section 30 of the Regulatory Offences Act), the court shall order its participation in the
proceedings in respect of the offence; section 424 (3) and (4) shall apply accordingly.

(2) The legal entity or the association shall be summoned to the main hearing; if its representative fails to
appear with no sufficient excuse, the hearing may be conducted in its absence. Sections 426 to 428, section
429 (2) and (3) no. 1, section 430 (2) and (4), section 431 (1) to (3) and section 432 (1) shall apply to its
participation in the proceedings and, insofar as a decision only has to be given on an objection, then section
434 (2) and (3) shall apply analogously.

(3) Section 435, section 436 (1) and (2) in conjunction with section 434 (2) or (3) shall apply analogously to the
independent proceedings. The court in whose district the legal entity or the association has its seat or a branch
office shall also have local jurisdiction.
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Sections 445 to 448
(repealed)
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Book 7
Enforcement of sentence and costs of proceedings
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Chapter 1
Enforcement of sentence
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Section 449
Enforceability

Criminal judgments shall not be enforceable before they have become final and binding.
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Section 450
Crediting of remand detention and disqualification from driving

(1) If a defendant has undergone remand detention after he waived the right to seek an appellate remedy, after
he has withdrawn an appellate remedy or after the time limit for seeking an appellate remedy has expired
without the defendant having made a statement, the period of such detention shall be credited in full against an
enforceable sentence of imprisonment.

(2) If, pursuant to the judgment, the confiscation, securing or seizure of a driving licence pursuant to section
111a (5) sentence 2 has continued, such period shall be credited in full against the duration of the driving ban
(section 44 of the Criminal Code).
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Section 450a
Crediting of deprivation of liberty undergone abroad

(1) Any deprivation of liberty undergone by the convicted person abroad in extradition proceedings for the
purpose of enforcement of sentence shall also be credited against an enforceable sentence of imprisonment.
This shall also apply if the convicted person has been extradited for the purpose of criminal prosecution.

(2) In the case of extradition for the purpose of enforcement of more than one sentence, the deprivation of
liberty undergone abroad shall be credited against the highest sentence, in the case of sentences of equal
severity against the sentence which, after the convicted person’s placement, was enforced first.

(3) The court may, upon application by the public prosecution office, order that no or only partial crediting shall
be effected if such crediting is not justified in view of the convicted person’s conduct after pronouncement of the
judgment in which the underlying findings of fact were last examined. If the court makes such an order, credit
shall not be given in any other proceedings for deprivation of liberty undergone abroad, insofar as its duration
does not exceed the sentence.
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Section 451
Enforcing authority

(1) The sentence shall be enforced by the public prosecution office as the enforcing authority on the basis of a
certified copy of the operative provisions of the judgment containing an endorsement of enforceability, which is
to be issued by the registry clerk.

(2) The prosecutors at the local courts shall be authorised to enforce the sentence only insofar as such
authority has been conferred on them by the Land department of justice.

(3) The public prosecution office which is the enforcing authority shall also perform the duties incumbent upon
the public prosecution office vis-à-vis the criminal chamber responsible for enforcement of sentences at another
regional court. It may delegate its duties to the public prosecution office competent at that court if this is
deemed to be imperative in the interest of the convicted person and if that public prosecution office gives its
consent.
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Section 452
Right to grant pardon

The right to grant pardon shall be vested in the Federation in cases decided at first instance in the exercise of
jurisdiction by the Federation; in all other cases, it shall be vested in the Länder.
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Section 453
Subsequent decision on suspension of sentence on probation or warning with sentence reserved

(1) Subsequent decisions on suspending the remainder of a sentence on probation or issuing a warning with
sentence reserved (sections 56a to 56g, 58, 59a and 59b of the Criminal Code) shall be given by the court, with
no oral hearing, in an order. The public prosecution office and the defendant shall be heard. Section 246a (2)
and section 454 (2) sentence 4 shall apply accordingly. If the court has to decide on revoking the suspension of
sentence due to non-compliance with conditions or directions, it shall give the convicted person the opportunity
to be heard orally. Where a probation officer has been appointed, the court shall inform him if a decision on the
revocation of suspension of sentence or of remission of sentence is being considered; the court shall give him
information obtained from other criminal proceedings if the objective of probationary supervision makes this
seem appropriate.

(2) A complaint shall be admissible against decisions pursuant to subsection (1). The complaint may be based
only on the ground that an order made is unlawful or that the probation period has been subsequently
extended. Revocation of suspension, remission of sentence, revocation of remission, imposing a sentence
reserved and an order that a warning shall be sufficient (sections 56f, 56g and 59b of the Criminal Code) may
be contested by immediate complaint.
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Section 453a
Instruction on suspension of sentence or warning with sentence reserved

(1) If the defendant was not instructed pursuant to section 268a (3), such instruction shall be given by the court
competent to give the decision pursuant to section 453. The presiding judge may entrust a commissioned or a
requested judge with giving such instruction.

(2) The instruction shall be given orally, except in cases of minor significance.

(3) The defendant shall also be instructed in respect of the subsequent decisions. Subsection (1) shall apply
accordingly.
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Section 453b
Supervision during probation period

(1) The court shall supervise the conduct of the convicted person during the probation period, in particular
compliance with conditions and directions, as well as with offers made and assurances given.

(2) The supervision shall be the responsibility of the court competent to give the decisions pursuant to section
453.
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Section 453c
Provisional measures prior to revocation of suspension

(1) If there are sufficient reasons to believe that the suspension will be revoked, the court may, until the
revocation order enters into force, take provisional measures to ensure that the convicted person will not
abscond and, if necessary, issue a warrant of arrest under the conditions of section 112 (2) no. 1 or no. 2 or if
certain facts substantiate the risk that the convicted person will commit offences of substantial significance.

(2) Detention served on the basis of a warrant of arrest pursuant to subsection (1) shall be credited against a
sentence of imprisonment to be enforced. Section 33 (4) sentence 1, sections 114 to 115a, sections 119 and
119a shall apply accordingly.
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Section 454
Suspension of remainder of sentence of imprisonment on probation
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(1) The decision on suspending enforcement of the remainder of a sentence of imprisonment on probation
(sections 57 to 58 of the Criminal Code) and the decision that prior to expiry of a certain time limit an
application by the convicted person to this effect shall be inadmissible shall be given by the court without an
oral hearing in an order. The public prosecution office, the convicted person and the penal institution shall be
heard. The convicted person shall be heard orally. The oral hearing of the convicted person may be dispensed
with if

1.  the public prosecution office and the penal institution support suspension of a determinate sentence of
imprisonment and the court proposes suspension,

2.  the convicted person has applied for suspension and, at the time of the application, has served

a)  less than half or less than two months of a determinate sentence of imprisonment,

b)  less than 13 years of a sentence of imprisonment for life

and the court refuses the application because it has been submitted prematurely or

3.  the convicted person’s application is inadmissible (section 57 (7), section 57a (4) of the Criminal Code).

The court shall at the same time decide whether crediting pursuant to section 43 (10) no. 3 of the Prison Act
shall be ruled out.

(2) The court shall obtain the opinion of an expert concerning the convicted person if it is considering
suspending enforcement of the remainder of

1.  a sentence of imprisonment for life or

2.  a determinate sentence of imprisonment of more than two years for an offence of the type referred to in
section 66 (3) sentence 1 of the Criminal Code and it cannot be ruled out that reasons of public safety might
preclude the convicted person’s early release.

The opinion shall, in particular, express a view as to whether a risk that the convicted person still poses the
danger which is apparent from his offence no longer exists. The expert shall be heard orally. The public
prosecution office, the convicted person, his defence counsel and the penal institution shall be given the
opportunity to participate in the hearing. The court may dispense with the oral hearing of the expert if the
convicted person, his defence counsel and the public prosecution office waive such a hearing.

(3) An immediate complaint shall be admissible against the decisions pursuant to subsection (1). A complaint
lodged by the public prosecution office against the decision ordering suspension of the remainder of the
sentence shall have suspensive effect.

(4) In all other respects, section 246a (2), section 268a (3), section 268d, section 453, section 453a (1) and (3),
and sections 453b and 453c shall apply accordingly. Instruction on suspension of the remainder of the sentence
shall be given orally; the duty to give such instruction may also be delegated to the penal institution. The
instruction shall be given immediately prior to release.
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Section 454a
Start of probation period; revocation of suspension of remainder of sentence

(1) If the court orders suspension of enforcement of the remainder of a sentence of imprisonment at least three
months before the date of release, the probation period shall be extended by the period between the entry into
force of the decision on suspension until release.

(2) The court may revoke suspension of enforcement of the remainder of a sentence of imprisonment until the
convicted person’s release if, by virtue of new facts or facts which have subsequently come to light, suspension
can no longer be justified, having regard to the security interests of the general public; section 454 (1)
sentences 1 and 2 and (3) sentence 1 shall apply accordingly. Section 57 (5) of the Criminal Code shall remain
unaffected.
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Section 454b
Sequence of enforcement of sentences of imprisonment and default imprisonment; interruption

(1) Sentences of imprisonment and default imprisonment for failure to pay a fine are to be enforced
consecutively.

(2) If several sentences of imprisonment or a sentence of imprisonment and default imprisonment for failure to
pay a fine are to be enforced consecutively, the enforcing authority shall interrupt enforcement of the first
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sentence of imprisonment to be enforced if,

1.  under the conditions of section 57 (2) no. 1 of the Criminal Code, one half but at least six months of the
sentence,

2.  in the case of a determinate sentence of imprisonment, two thirds but at least two months of the sentence or

3.  in the case of a sentence of imprisonment for life, 15 years of the sentence

have been served. This shall not apply to the remainder of a sentence enforced because its suspension has
been revoked. If the conditions for interrupting the first sentence of imprisonment to be enforced have already
been met before the sentence of imprisonment subsequently to be enforced becomes liable to enforcement,
the interruption shall take effect retrospectively from the time the sentence of imprisonment became liable to
enforcement.

(3) Upon application by the convicted person, the enforcing authority may refrain from interrupting enforcement
of sentences of imprisonment in the cases under subsection (2) sentence 1 no. 1 or no. 2 if it is anticipated that,
after they are served in full, the conditions for deferment of enforcement of a sentence pursuant to section 35 of
the Narcotics Act in respect of a further sentence of imprisonment to be served will be met.

(4) If the enforcing authority has interrupted enforcement pursuant to subsection (2), the court shall not give the
decisions pursuant to section 57 and section 57a of the Criminal Code until a decision can at the same time be
given on suspension of enforcement of the remainder of all the sentences.
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Section 455
Postponement of enforcement of sentence of imprisonment due to unfitness to serve

(1) Enforcement of a sentence of imprisonment shall be postponed if the convicted person becomes insane.

(2) The same shall apply with respect to any other illness if imminent risk to the convicted person’s life is to be
feared in the case of enforcement.

(3) Enforcement may also be postponed if the convicted person’s physical condition is such that it would make
immediate enforcement incompatible with the facilities available in the penal institution.

(4) The enforcing authority may interrupt enforcement of a sentence of imprisonment if

1.  the convicted person becomes insane,

2.  due to an illness an imminent risk to the convicted person’s life is to be feared in the case of enforcement or

3.  the convicted person falls seriously ill and the illness cannot be diagnosed or treated in a penal institution or
in the hospital of such institution

and if it is to be expected that the illness will presumably continue to exist for a considerable length of time.
Enforcement shall not be interrupted if overriding reasons, especially reasons of public safety, pose an obstacle
thereto.
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Section 455a
Postponement of enforcement of sentence on organisational grounds

(1) The enforcing authority may postpone enforcement of a sentence of imprisonment or of a measure of
reform and prevention involving deprivation of liberty or may interrupt it without the prisoner’s agreement if this
is necessary on the grounds of the institutional organisation and if overriding reasons of public safety do not
present an obstacle thereto.

(2) If the decision of the enforcing authority cannot be obtained in time, the director of the institution may
provisionally interrupt enforcement under the conditions of subsection (1) without the prisoner’s agreement.

table of contents

Section 456
Temporary postponement

(1) Upon application by the convicted person, enforcement may be postponed if immediate enforcement
causes serious detriment to the convicted person or to his family which is unintended by the penalty.

(2) Postponement of sentence may not exceed a period of four months.
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(3) Approval may be made contingent on the provision of security or on other conditions.
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Section 456a
Exemption from enforcement in case of extradition, transfer or expulsion

(1) The enforcing authority may dispense with the enforcement of a sentence of imprisonment, default
imprisonment or a measure of reform and prevention if the convicted person is to be extradited to a foreign
government or transferred to an international criminal court of justice for another offence, or if he is to be
deported or removed from or refused entry to the territorial scope of this federal statute.

(2) If the convicted person returns, enforcement may take place subsequently. Section 67c (2) of the Criminal
Code shall apply accordingly to subsequent enforcement of a measure of reform and prevention. On
dispensing with enforcement, the enforcing authority may, at the same time, order subsequent enforcement in
the event of the convicted person’s return and, to this end, it may issue a warrant of arrest or an order for
placement as well as order the necessary search measures, in particular the issuance of an alert for arrest;
section 131 (4) and section 131a (3) shall apply accordingly. The convicted person shall be instructed thereof.
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Section 456b
(repealed)
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Section 456c
Postponement and suspension of prohibition of exercising profession

(1) When giving judgment, the court may, upon the convicted person’s application or with his agreement, make
an order postponing the entry into force of the prohibition of exercising a profession if immediate entry into force
would impose considerable hardship on the convicted person or his relatives which is unintended by the
prohibition and avoidable by postponed entry into force. If the convicted person has a statutory representative,
the latter’s consent shall be required. Section 462 (3) shall apply accordingly.

(2) The enforcing authority may suspend the prohibition of exercising a profession under the same conditions.

(3) Postponement and suspension may be made contingent on the provision of security or on other conditions.
Postponement and suspension may not exceed a period of six months.

(4) The period of postponement and of suspension shall not be credited against the period specified for the
prohibition of exercising a profession.
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Section 457
Investigatory acts; order to appear before judge, warrant of arrest for enforcement of sentence of

imprisonment

(1) Section 161 shall apply analogously for the purposes of this chapter.

(2) The enforcing authority shall be authorised to make an order for the convicted person to be brought before it
or a warrant of arrest for enforcement of a sentence of imprisonment if the convicted person, after being
summoned to commence his sentence, has not appeared or is suspected of having absconded. It may also
make an order that the convicted person be brought before it or issue a warrant of arrest if a prisoner escapes
or otherwise evades serving the sentence.

(3) In all other respects, in the cases under subsection (2), the enforcing authority shall have the same powers
as the prosecuting authority insofar as the measures are intended and appropriate for the purpose of arresting
the convicted person. When assessing the proportionality of measures, special consideration shall be given to
the length of the sentence of imprisonment still to be served. Court decisions which may become necessary
shall be given by the court of first instance.
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Section 458
Court decisions on enforcement of sentence

(1) A court decision shall be obtained if doubts arise concerning the interpretation of a criminal judgment or the
calculation of the sentence imposed or if objections are raised against the admissibility of enforcing the
sentence.
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(2) The court shall also decide, in the cases under section 454b (1) to (3) and under sections 455 and 456 and
section 456c (2), on objections raised against the enforcing authority’s decision or on objections raised against
the enforcing authority’s order that a sentence or a measure of reform and prevention shall subsequently be
enforced against a person who has been extradited, deported, removed or refused entry.

(3) The course of enforcement shall not be suspended as a result of this; the court may, however, order
postponement or suspension of enforcement. In the cases under section 456c (2), the court may make a
provisional order.
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Section 459
Recovery of fine; operation of Act on the Recovery of Claims of the Judicial Authorities

The provisions of the Act on the Recovery of Claims of the Judicial Authorities shall apply to enforcement of a
fine, unless otherwise provided under this statute.

table of contents

Section 459a
Authorisation to relax payment conditions

(1) After the judgment has entered into force, it shall be for the enforcing authority to decide whether to relax
the payment conditions in respect of a fine (section 42 of the Criminal Code).

(2) The enforcing authority may subsequently amend or revoke a decision concerning the relaxing of payment
conditions pursuant to subsection (1) or section 42 of the Criminal Code. It may deviate from a preceding
decision to the convicted person’s detriment only on the basis of new facts or evidence.

(3) If relaxation in the form of payment in specified instalments is revoked pursuant to section 42 sentence 2 of
the Criminal Code, this shall be noted in the files. The enforcing authority may grant relaxation of payment
conditions again.

(4) A decision concerning the relaxing of payment conditions shall also extend to the costs of the proceedings.
It may also be given with regard to costs alone.
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Section 459b
Crediting of instalments

Instalments shall first be credited against the fine, then against possible incidental legal consequences
requiring payment of money and, finally, against the costs of the proceedings, unless the convicted person
makes other dispositions regarding payment.

table of contents

Section 459c
Recovery of fine

(1) A fine or part thereof shall be recovered within two weeks after the amount became due only if, on the basis
of certain facts, it is apparent that the convicted person wishes to evade payment.

(2) Enforcement may be dispensed with if it is to be expected that it will not lead to any success in the
foreseeable future.

(3) A fine may not be enforced in respect of the convicted person’s estate.

table of contents

Section 459d
Non-recovery of fine

(1) The court may order that there shall be no enforcement of the full amount of the fine or of a part thereof if

1.  a sentence of imprisonment has been enforced or suspended on probation in the same proceedings or

2.  a sentence of imprisonment has been imposed in other proceedings and the conditions of section 55 of the
Criminal Code are not met

and enforcement of the fine may make the convicted person’s social rehabilitation more difficult.

(2) The court may also decide pursuant to subsection (1) with regard to the costs of the proceedings.
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table of contents

Section 459e
Enforcement of default imprisonment

(1) Default imprisonment shall be enforced on the basis of an order made by the enforcing authority.

(2) The enforcement order shall be contingent on the fine not being recoverable or on enforcement being
dispensed with pursuant to section 459c (2).

(3) Enforcement of default imprisonment may not be ordered for part of a fine not corresponding to a full day of
imprisonment.

(4) Default imprisonment shall not be enforced to the extent that the fine is paid or recovered or enforcement is
dispensed with pursuant to section 459d. Subsection (3) shall apply accordingly.
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Section 459f
Exemption from enforcement of default imprisonment

The court shall make an order to the effect that there shall be no enforcement of default imprisonment if
enforcement would constitute undue hardship for the convicted person.

table of contents

Section 459g
Enforcement of incidental legal consequences

(1) If an order has been made for the confiscation or rendering unusable of an object, it shall be enforced by
way of taking the object away from the person against whom such order was made. The provisions of the Act
on the Recovery of Claims of the Judicial Authorities shall apply to enforcement.

(2) Sections 459 and 459a and section 459c (1) and (2) shall apply accordingly to enforcement of those
incidental legal consequences requiring payment of money.

(3) Sections 102 to 110, section 111c (1) and (2), section 111f (1), section 111k (1) and (2), and section 131 (1)
shall apply accordingly.

(4) The court shall order that enforcement of confiscation be precluded pursuant to sections 73 to 73c of the
Criminal Code upon the lapse of that right which the aggrieved person acquired, by virtue of the offence, to
restitution of that which was obtained or to payment of the sum of money equal to the value of that which was
obtained.

(5) In the cases under subsection (2), the court shall order that confiscation not be enforced if the value of that
which was obtained no longer forms part of the person concerned’s assets or enforcement would be
disproportionate in some other manner. Enforcement shall be resumed if circumstances subsequently become
known or arise which pose an obstacle to the order pursuant to sentence 1.

table of contents

Section 459h
Compensation of aggrieved person

(1) An object confiscated pursuant to sections 73 to 73b of the Criminal Code shall be returned to an aggrieved
person who has become entitled to return of the object obtained, or to his successor in title. The same shall
apply if the object has been confiscated pursuant to section 76a (1) of the Criminal Code, also in conjunction
with section 76a (3) of the Criminal Code. In the cases under section 75 (1) sentence 2 of the Criminal Code,
the confiscated object shall be surrendered to the aggrieved person or to his successor in title if he registered
his right with the enforcing authority in due time.

(2) If the court has ordered confiscation of the equivalent sum of money pursuant to section 73c and section
76a (1) sentence 1 of the Criminal Code, also in conjunction with section 76a (3) of the Criminal Code, the
proceeds generated by the realisation of the objects attached on the ground of asset seizure or a confiscation
order shall be disbursed to the aggrieved person who has become entitled to payment of the sum of money
equal to the value of the object obtained by virtue of the offence, or to his successor in title. Section 111i shall
apply accordingly.

table of contents

Section 459i
Notification requirements
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(1) The aggrieved person shall be given notification without delay upon the confiscation order pursuant to
sections 73 to 73c and section 76a (1) sentence 1 of the Criminal Code, also in conjunction with section 76a (3)
of the Criminal Code, becoming final. Notification shall be served on the aggrieved person; section 111l (4) shall
apply accordingly.

(2) In the event of confiscation of the object, notification shall include a reference to the right under section
459h (1) and to the procedure pursuant to section 459j. In the event of confiscation of the equivalent sum of
money, notification shall include a reference to the right under section 459h (2) and to the procedure pursuant
to sections 459k to 459m.
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Section 459j
Procedure for return and surrender

(1) The aggrieved person or his successor in title shall file his claim to return or surrender pursuant to section
459h (1) with the enforcing authority within six months after having been notified of the confiscation order
becoming final.

(2) If the applicant’s entitlement is immediately apparent from the confiscation order and the determinations on
which it was based, the confiscated object shall be returned or surrendered to the applicant. Otherwise, this
shall require the court giving leave therefor. The court shall give leave for the return or surrender of the object
subject to the provisions of section 459h (1). Such leave shall be denied if the applicant fails to substantiate his
entitlement; section 294 of the Code of Civil Procedure shall apply.

(3) Prior to giving a decision on the return or surrender, the party against whom the confiscation order has been
made is to be heard. This shall only apply if it appears feasible that the hearing can be held.

(4) In the event of failure to meet the deadline set in subsection (1) sentence 1, restitution of the status quo
ante shall be granted, subject to the conditions of sections 44 and 45.

(5) Notwithstanding the procedure under subsection (1), the aggrieved person or his successor in title may
assert his claim to return or surrender pursuant to section 459h (1) by submitting an enforceable final judgment
within the meaning of section 704 of the Code of Civil Procedure or some other enforceable legal document
within the meaning of section 794 of the Code of Civil Procedure from which the claim being asserted is
apparent.
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Section 459k
Procedure for disbursement of proceeds of realisation

(1) The aggrieved person or his successor in title shall file his claim to disbursement of the proceeds of
realisation pursuant to section 459h (2) with the enforcing authority within six months after having been notified
of the confiscation order becoming final. The amount of the claim must be designated in the application.

(2) If the applicant’s claim and the amount of the claim are immediately apparent from the confiscation order
and the determinations on which it was based, the proceeds of realisation shall be disbursed to the applicant in
that amount. Otherwise, this shall require the court giving leave therefor. The court shall give leave for
disbursement of the realised proceeds subject to the provisions of section 459h (2). Such leave shall be denied
if the applicant fails to substantiate his entitlement; section 294 of the Code of Civil Procedure shall apply.

(3) Prior to giving its decision on disbursement, the party against whom the confiscation order has been made
is to be heard. This shall only apply if it appears feasible that the hearing can be held.

(4) In the event of failure to meet the deadline set in subsection (1) sentence 1, restitution of the status quo
ante shall be granted subject to the conditions of sections 44 and 45.

(5) Notwithstanding the procedure under subsection (1), the aggrieved person or his successor in title may
assert his claim to disbursement of the proceeds of realisation pursuant to section 459h (2) by submitting an
enforceable final judgment within the meaning of section 704 of the Code of Civil Procedure or some other
enforceable legal document within the meaning of section 794 of the Code of Civil Procedure from which the
claim being asserted is apparent. Enforceable legal documents under public law for receivables in money which
have become final shall be equivalent to an enforceable final judgment within the meaning of section 704 of the
Code of Civil Procedure.
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Section 459l
Rights of persons concerned
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(1) If the person against whom the confiscation order has been made submits an enforceable final judgment
within the meaning of section 704 of the Code of Civil Procedure or some other enforceable legal document
within the meaning of section 794 of the Code of Civil Procedure from which it is apparent that the aggrieved
person has derived the right to restitution of that which was obtained by virtue of the offence, he may demand
that the confiscated object be returned or delivered to himself or to his successor in title in accordance with the
provisions of section 459h (1). Section 459j (2) shall apply accordingly.

(2) If the person against whom the order for confiscation of the equivalent sum of money has been made
satisfies the aggrieved person’s entitlement to restitution of that which was obtained by virtue of the offence or
to compensation of the value of that which was obtained by virtue of the offence, he may demand
compensation from the proceeds of realisation up to the amount of the satisfaction, insofar as, under the
conditions of section 459k (2) sentence 1, the proceeds of realisation would have had to have been paid to the
aggrieved party pursuant to section 459h (2). Section 459k (2) sentences 2 to 4 shall apply accordingly. In all
cases, the aggrieved person or his successor in title must substantiate the fact that the claim has been satisfied
by issuing a receipt. The aggrieved person or his successor in title shall be heard before a decision is given on
the claim to compensation if this appears feasible.
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Section 459m
Compensation in other cases

(1) In the cases under section 111i (3), the surplus shall be paid to the aggrieved party or to his successor in
title if he provides an enforceable final judgment within the meaning of section 704 of the Code of Civil
Procedure or some other enforceable legal document within the meaning of section 794 of the Code of Civil
Procedure from which the claim being asserted is apparent. Section 459k (2) and (5) sentence 2 shall apply
accordingly. Payment shall be ruled out where two years have elapsed since insolvency proceedings were set
aside. In the cases under section 111i (2), sentences 1 to 3 shall apply accordingly if insolvency proceedings
have not been conducted.

(2) Subsection (1) sentences 1 and 2 shall apply accordingly if an object is attached after insolvency
proceedings are set aside or after payment has been made of the proceeds of realisation in the event of
confiscation of the equivalent sum of money pursuant to section 73c and section 76a (1) sentence 1 of the
Criminal Code, also in conjunction with section 76a (3) of the Criminal Code.
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Section 459n
Payments following confiscation of equivalent sum of money

If the person against whom an order has been made settles payments following the ordering of confiscation of
the equivalent sum of money pursuant to section 73c and section 76a (1) sentence 1 of the Criminal Code, also
in conjunction with section 76a (3) of the Criminal Code, then section 459h (2) and sections 459k and 459m
shall apply accordingly.
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Section 459o
Objections against decisions of enforcing authority

The court shall decide on objections against decisions of the enforcing authority pursuant to sections 459a,
459c, 459e, and 459g to 459m.
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Section 460
Subsequent formation of aggregate sentence

If a person has been sentenced in different final judgments and the provisions concerning an aggregate
sentence (section 55 of the Criminal Code) were not taken into account, the sentences imposed shall be
combined into an aggregate sentence in a subsequent court decision.

table of contents

Section 461
Crediting of period of time spent in hospital

(1) If, after beginning to serve his sentence, a convicted person was taken to a hospital outside the penal
institution due to illness, the duration of his stay in the hospital shall be included when calculating the time
served, unless the convicted person caused the illness with the intention of interrupting enforcement of
sentence.

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2836
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2839
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2841
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2843
https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2845


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 159/176

(2) The public prosecution office shall obtain a decision from the court in the latter case.
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Section 462
Procedure for court decisions; immediate complaint

(1) The decisions required pursuant to section 450a (3) sentence 1 and sections 458 to 461 shall be given in a
court order without an oral hearing. This shall also apply to the reinstatement of abilities and rights (section 45b
of the Criminal Code), to revocation of the reservation of confiscation and to the subsequent order of
confiscation of an object (section 74f (1) sentence 4 of the Criminal Code), to the subsequent order of
confiscation of the equivalent sum of money (section 76 of the Criminal Code) and to the extension of the
limitation period (section 79b of the Criminal Code).

(2) Before the decision is taken, the public prosecution office and the convicted person shall be heard. If the
court orders an oral hearing, it may specify that the convicted person be located somewhere other than the
court and that the hearing be simultaneously transmitted audio-visually to the place where the convicted person
is located and to the courtroom. The court may dispense with hearing the convicted person in the case of a
decision pursuant to section 79b of the Criminal Code if, due to certain facts, it is to be assumed that conduct of
the hearing will not be feasible.

(3) The court order shall be contestable by immediate complaint. An immediate complaint lodged by the public
prosecution office against the order imposing interruption of enforcement shall have suspensive effect.

table of contents

Section 462a
Jurisdiction of criminal chamber responsible for enforcement of sentence and of court of first instance

(1) If a sentence of imprisonment is enforced in respect of a convicted person, responsibility for decisions
pursuant to sections 453, 454, 454a and 462 shall lie with the criminal chamber responsible for enforcement of
sentences in whose district the penal institution is located in which the convicted person is being held at the
time the court is seized of the case. Such criminal chamber shall also remain competent for decisions which
need to be given after enforcement of a sentence of imprisonment has been interrupted or enforcement of the
remainder of a sentence of imprisonment has been suspended on probation. The criminal chamber may refer
individual decisions pursuant to section 462 in conjunction with section 458 (1) to the court of first instance; the
referral shall be binding.

(2) In cases other than those designated in subsection (1), the court of first instance shall be competent. The
court may refer the decisions to be given pursuant to section 453, in full or in part, to the local court in whose
district the convicted person has his domicile or, if he has no domicile, his habitual residence; the referral shall
be binding. In derogation from subsection (1), the court of first instance shall be competent in the cases
referred to therein if it has reserved preventive detention, and a decision thereon pursuant to section 66a (3)
sentence 1 of the Criminal Code is still possible.

(3) In the cases under section 460, the court of first instance shall decide. If judgments were pronounced by
different courts, the decision shall be given by the court which imposed the severest type of penalty or, in the
case of penalties of the same type, the highest sentence and, if more than one court was then competent, the
decision shall be given by the last court to pronounce judgment. If the relevant judgment was pronounced by a
court of higher instance, the court of first instance shall determine the aggregate sentence; if one of the
judgments was pronounced by a higher regional court of first instance, the higher regional court shall fix the
aggregate sentence. If a local court would be competent to determine the aggregate sentence and if its
sentencing power is not sufficient, the criminal division of its superior regional court shall decide.

(4) If different courts have imposed a final sentence on the convicted person in cases other than those
designated in section 460 or if they have given him a warning with sentence reserved, only one such court shall
be competent for the decisions to be given pursuant to sections 453, 454, 454a and 462. Subsection (3)
sentences 2 and 3 shall apply accordingly. In the cases under subsection (1), the criminal chamber responsible
for enforcement of sentences shall decide; subsection (1) sentence 3 shall remain unaffected.

(5) The court of first instance shall decide in lieu of the criminal chamber responsible for enforcement of
sentences if the judgment was pronounced by a higher regional court of first instance. The higher regional court
may entirely or partially refer the decision to be given pursuant to subsections (1) and (3) to the criminal
chamber responsible for enforcement of sentences. The referral shall be binding; it may, however, be revoked
by the higher regional court.

(6) The court of first instance in the cases under section 354 (2) and under section 355 shall be the court to
which the case has been referred back and, in the cases in which a decision was given in reopened
proceedings pursuant to section 373, the court which gave that decision.
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Section 463
Enforcement of measures of reform and prevention

(1) The provisions on enforcement of sentences shall apply analogously to the enforcement of measures of
reform and prevention, unless otherwise provided.

(2) Section 453 shall also apply to decisions to be given pursuant to section 68a to 68d of the Criminal Code.

(3) Section 454 (1), (3) and (4) shall also apply to decisions to be given pursuant to section 67c (1), section 67d
(2) and (3), section 67e (3), section 68e, section 68f (2) and section 72 (3) of the Criminal Code. In the cases
under section 68e of the Criminal Code, there shall be no need for an oral hearing of the convicted person.
Insofar as the court is called upon to decide upon enforcement of preventive detention, section 454 (2) shall
apply accordingly in the cases under section 67d (2) and (3) and section 72 (3) of the Criminal Code,
irrespective of the offences designated therein and, in the case of review of the conditions of section 67c (1)
sentence 1 no. 1 of the Criminal Code, also irrespective of whether the court is considering a suspension. In all
other respects, section 454 (2) shall apply to the offences mentioned therein. In preparing the decision pursuant
to section 67d (3) of the Criminal Code and the subsequent decisions pursuant to section 67d (2) of the
Criminal Code, the court shall obtain an opinion from an expert which focuses in particular on the question of
whether it is to be expected that the convicted person will continue to commit serious unlawful acts. If
placement in preventive detention has been ordered and the convicted person has no defence counsel, the
court shall appoint such counsel in good time prior to a decision pursuant to section 67c (1) of the Criminal
Code.

(4) As part of its review of placement in a psychiatric hospital (section 63 of the Criminal Code) pursuant to
section 67e of the Criminal Code, the court shall obtain an expert opinion from the facility providing measures
of reform and prevention into which the convicted person has been placed. The court shall obtain an expert
opinion every three years, after six years every two years of placement in a psychiatric hospital. The expert
may neither have been concerned with the treatment of the person subject to an order for placement within the
context of enforcement of the placement nor may he be working in the psychiatric hospital in which the person
has been placed, nor should he have drawn up the last expert opinion rendered during a previous review. The
expert who is called in to render the first expert opinion during a review of placement may also not have
rendered the expert opinion in the proceedings in which the placement or its subsequent enforcement was
ordered. Only experts who are physicians or psychologists and have expert knowledge of and experience in
forensic psychology shall be commissioned with rendering an expert opinion. The expert is to be granted
inspection of the patient data kept by the hospital on the detainee. Section 454 (2) shall apply accordingly. If the
person detained has no defence counsel, the court shall appoint such counsel for the review of placement in
the course of which an expert opinion is to be obtained pursuant to sentence 2.

(5) Section 455 (1) shall not apply if placement in a psychiatric hospital has been ordered. If placement in an
addiction treatment facility or preventive detention has been ordered and if the convicted person becomes
insane, enforcement of the measure may be postponed. Section 456 shall not apply if an order has been made
placing the convicted person in preventive detention.

(6) Section 462 shall also be applicable to decisions to be given pursuant to section 67 (3), (5) sentence 2 and
(6), section 67a and section 67c (2), section 67d (5) and (6), sections 67g and 67h, section 69a (7), and
sections 70a and 70b of the Criminal Code. In the cases under section 67d (6) of the Criminal Code, the
convicted person is to be heard in an oral hearing. The court shall declare the immediate enforceability of the
order of measures under section 67h (1) sentences 1 and 2 of the Criminal Code if there is a danger that the
convicted person will commit serious unlawful acts.

(7) Supervision of conduct in the cases under section 67c (1), section 67d (2) to (6) and section 68f of the
Criminal Code shall be equivalent to the suspension of the remainder of a sentence for the purposes of the
application of section 462a (1).

(8) If placement in preventive detention is enforced and the convicted person has no defence counsel, the court
shall appoint such counsel for the proceedings concerning the court decisions to be given in regard to
enforcement. Such appointment shall be made in good time prior to the first court decision and shall also apply
to all further proceedings as long as the appointment is not revoked.

table of contents

Section 463a
Jurisdiction and powers of supervisory authorities

(1) The supervisory authorities (section 68a of the Criminal Code) may request information from all public
authorities responsible for the supervision of the convicted person’s conduct and for his compliance with
directions and may carry out investigations of any kind, excluding examinations under oath, or have them
carried out by other agencies within the framework of their competence. If the convicted person’s whereabouts
are not known, the head of the supervisory authority may issue a notice requiring determination of his
whereabouts (section 131a (1)).

https://www.gesetze-im-internet.de/englisch_stpo/index.html#gl_p2868


30/05/2020 German Code of Criminal Procedure (Strafprozeßordnung – StPO)

https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 161/176

(2) The supervisory authority may order that, for the duration of the supervision of his conduct or for a shorter
period, the convicted person be put under observation during police checks conducted for the purposes of
verifying personal identification data. Section 163e (2) shall apply accordingly. The order shall be made by the
head of the supervisory authority. The need to continue the measure shall be reviewed at least once a year.

(3) Upon application by the supervisory authority, the court may make an order to appear in court if the
convicted person has failed without sufficient excuse to comply with a direction pursuant to section 68b (1)
sentence 1 no. 7 or no. 11 of the Criminal Code and he has been informed in the summons that in such a case
it would be admissible to have him brought before the court. To the extent that the court of first instance has
jurisdiction, the presiding judge shall decide.

(4) In the case of a direction being issued pursuant to section 68b (1) sentence 1 no. 12 of the Criminal Code,
the supervisory authority shall, with the aid of the technical devices which the convicted person is carrying on
himself, collect and store through automation data concerning his whereabouts and concerning any
interference with data collection; insofar as technically possible, it shall be ensured that on the convicted
person’s private premises no data concerning his whereabouts extending beyond the fact of his presence are
collected. The data may only be used without the consent of the data subject insofar as this is necessary for the
following purposes:

1.  to establish a case of non-compliance with a direction issued pursuant to section 68b (1) sentence 1 no. 1, 2
or 12 of the Criminal Code,

2.  to take supervisory measures which may follow from non-compliance with a direction issued pursuant to
section 68b (1) sentence 1 no. 1, 2 or 12 of the Criminal Code,

3.  to punish non-compliance with a direction issued pursuant to section 68b (1) sentence 1 no. 1, 2 or 12 of the
Criminal Code,

4.  to avert a significant present danger to the life, physical integrity, personal liberty or sexual self-
determination of third parties or

5.  to prosecute an offence of the kind referred to in section 66 (3) sentence 1 of the Criminal Code or an
offence under section 129a (5) sentence 2, also in conjunction with section 129b (1), of the Criminal Code.

To ensure adherence to the purposes referred to in sentence 2, the processing of data to establish non-
compliance pursuant to sentence 2 no. 1 in conjunction with section 68b (1) sentence 1 no. 1 or no. 2 of the
Criminal Code, shall be undertaken through automation and the data shall be specially protected against
unauthorised cognisance. The supervisory authority may have the data collected and processed by the police
authorities and police officers; these shall be obliged to comply with the request of the supervisory authority.
The data referred to in sentence 1 shall be deleted no later than two months after their collection, insofar as
they are not used for the purposes referred to in sentence 2. Each time the data are retrieved, at least the time,
the data retrieved and the retrieving person shall be recorded; section 488 (3) sentence 5 shall apply
accordingly. If data concerning the convicted person’s whereabouts beyond the fact of his presence are
collected on his private premises, these data may not be used and shall be deleted without delay after
cognisance. The fact of their cognisance and deletion shall be documented.

(5) The supervisory authority in whose district the convicted person has his domicile shall have local
jurisdiction. If the convicted person has no domicile within the territorial scope of this statute, local jurisdiction
shall lie with the supervisory authority in whose district he is habitually resident or, if that place is not known, in
which he had his last domicile or habitual residence.
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Section 463b
Seizure of driving licence

(1) If a driving licence is to be confiscated pursuant to section 44 (2) sentences 2 and 3 of the Criminal Code
and it is not voluntarily surrendered, it shall be seized.

(2) Foreign driving licences may be seized so that the driving ban, or the disqualification from driving and the
period of disqualification, can be endorsed thereon (section 44 (2) sentence 4, section 69b (2) of the Criminal
Code).

(3) If the convicted person does not have his driving licence with him, he shall, upon application by the
enforcing authority, make a declaration in lieu of an oath to the local court regarding its whereabouts. Section
883 (2) and (3) of the Code of Civil Procedure shall apply accordingly.
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Section 463c
Public announcement of conviction and sentence
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(1) If an order is made for public announcement of the conviction and sentence, the decision shall be served on
the person entitled.

(2) The order pursuant to subsection (1) shall be enforced only if the applicant or a person entitled to file an
application in his place so requests within one month after service of the final decision.

(3) If the publisher or responsible editor of a periodical publication fails to comply with his obligation to include
such an announcement in his publication, the court shall, upon application by the enforcing authority, induce
him to do so by imposing a penalty payment not exceeding 25,000 euros or by imposing punitive detention not
exceeding six weeks. A penalty payment may be imposed more than once. Section 462 shall apply accordingly.

(4) Subsection (3) shall apply accordingly to an announcement by public broadcast if the person responsible for
programming fails to comply with his obligation.
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Section 463d
Court assistance agency

To prepare the decisions to be given pursuant to sections 453 to 461, the court or the enforcing authority may
avail itself of the services of the court assistance agency; this shall in particular apply before a decision is given
on the revocation of the suspension of sentence or of the suspension of the remainder of a sentence, unless a
probation officer has been appointed.
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Chapter 2
Costs of proceedings
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Section 464
Decision on costs and expenses; immediate complaint

(1) Every judgment, every summary penalty order and every decision terminating an investigation must indicate
the person who is to bear the costs of the proceedings.

(2) The decision as to who is to bear the necessary expenses shall be made by the court in the judgment or in
the order concluding the proceedings.

(3) An immediate complaint shall be admissible against the decision regarding costs and necessary expenses;
it shall not be admissible if the main decision referred to in subsection (1) cannot be contested by the
complainant. The court hearing the complaint shall be bound by the findings of fact on which the decision is
based. If an immediate complaint, in addition to an appeal on fact and law or an appeal on law, is lodged
against the judgment insofar as it relates to the decision on costs and necessary expenses, the court hearing
the appeal on law or the court hearing the appeal on facts and law shall also be competent to give the decision
on the immediate complaint whilst considering the appeal on facts or law.
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Section 464a
Costs of proceedings; necessary expenses

(1) Costs of the proceedings shall include fees and Treasury expenditure. They shall also include the costs of
preparing public charges as well as the costs of enforcing a legal consequence of the offence. The costs of an
application to reopen proceedings concluded by final judgment shall also include the costs of preparing the
reopening of proceedings (section 364a and 364b) insofar as they are caused by an application by the
convicted person.

(2) Necessary expenses of a party shall also include

1.  compensation for inevitable loss of time pursuant to the provisions applicable to the compensation of
witnesses and

2.  fees and expenses of a lawyer insofar as they are to be reimbursed pursuant to section 91 (2) of the Code
of Civil Procedure.

table of contents

Section 464b
Assessment of costs
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The amount of the costs and expenses for which one party must reimburse another party shall, upon
application by a party, be assessed by the court of first instance. Upon application, the court shall declare that
interest shall be paid on the assessed costs and expenses with effect from the time of application for
assessment. The provisions of the Code of Civil Procedure shall apply accordingly to the rate of interest, the
proceedings and the enforcement of the decision. In derogation from section 311 (2), the period for the
submission of an immediate complaint shall be two weeks. The order assessing costs need not make reference
to the private accessory prosecutor’s full address.
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Section 464c
Costs of appointing translator or interpreter for indicted accused

If an interpreter or translator has been called in for an indicted accused who does not speak German or who is
hearing or speech impaired, the expenditure incurred thereby shall be charged to the indicted accused insofar
as he has unnecessarily given rise to such expenditure by culpable omission or culpably in some other way;
this shall be expressly stated, except in the case under section 467 (2).
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Section 464d
Distribution of expenses

Treasury expenditure and necessary expenses of the parties may be apportioned in fractions.
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Section 465
Convicted person’s obligation to pay costs

(1) The defendant shall bear the costs of the proceedings insofar as they were caused by the proceedings for
an offence of which he has been convicted or for which a measure of reform and prevention has been ordered
against him. For the purposes of this provision, a conviction shall also be deemed to have been pronounced if
the defendant has been given a warning with sentence reserved or the court has dispensed with imposing a
penalty.

(2) If specific expenses have been caused by investigations conducted to clarify certain incriminating or
exonerating circumstances and if the outcome of such investigations was in the defendant’s favour, the court
shall charge the expenses, in part or in full, to the Treasury if it would be inequitable to charge them to the
defendant. This shall in particular apply if the defendant is not convicted for individual severable parts of an
offence or is not convicted of one or more of a number of violations of the law. Sentences 1 and 2 shall apply
accordingly to the defendant’s necessary expenses. The court may order that an increase in court fees in cases
where a psychosocial assistant has been appointed be waived, in part or in full, if it would be inequitable to
charge such fees to the defendant.

(3) If a convicted person dies before the judgment enters into force, his estate shall not be liable for the costs.
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Section 466
Co-convicted persons’ liability for expenses as joint and several debtors

Co-defendants who have been sentenced or in respect of whom a measure of reform and prevention has been
ordered for the same offence shall be jointly and severally liable for the expenses. This rule shall not apply to
the costs arising from the services of appointed defence counsel or of an interpreter and to the costs for
enforcement, provisional placement or remand detention, and to expenses arising from investigations directed
exclusively against one co-defendant.
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Section 467
Costs and necessary expenses on acquittal, non-opening and termination

(1) If the indicted accused is acquitted, if the opening of the main proceedings against him is refused or if the
proceedings against him are terminated, Treasury expenditure and the indicted accused’s necessary expenses
shall be borne by the Treasury.

(2) The costs of the proceedings caused by the indicted accused’s culpable default shall be borne by him. To
that extent, the expenses he has caused shall not be charged to the Treasury.

(3) The indicted accused’s necessary expenses shall not be charged to the Treasury if the indicted accused
caused the preferment of public charges by making a report in which he pretended to have committed the
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offence with which he was charged. The court may dispense with charging the indicted accused’s necessary
expenses to the Treasury if

1.  he caused the preferment of public charges by falsely incriminating himself with regard to material points or
in contradiction to his later statement or by concealing material exonerating circumstances despite having
made a statement in response to the accusation or

2.  he is not sentenced for an offence only on account of a procedural impediment.

(4) If the court terminates the proceedings pursuant to a provision which permits this at the court’s discretion, it
may dispense with charging the indicted accused’s necessary expenses to the Treasury.

(5) The indicted accused’s necessary expenses shall not be charged to the Treasury if the proceedings are
terminated with final effect after previous provisional termination (section 153a).
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Section 467a
Treasury expenses on termination following withdrawal of charges

(1) If the public prosecution office withdraws the public charges and terminates the proceedings, the court
where the public charges were preferred shall charge to the Treasury the necessary expenses incurred by the
indicted accused upon application by the public prosecution office or by the indicted accused. Section 467 (2) to
(5) shall apply analogously.

(2) In the cases under subsection (1) sentence 1, the court may charge the necessary expenses incurred by
another person involved (section 424 (1), section 438 (1), section 439 and section 444 (1) sentence 1) to the
Treasury or to another party upon application by the public prosecution office or by the person involved.

(3) The decision pursuant to subsections (1) and (2) shall not be contestable.
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Section 468
Costs following ruling of non-liability for punishment

In the case of a mutual exchange of insults, charging the costs to one or both defendants shall not be
precluded by one or both of them being declared not liable to punishment.
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Section 469
Costs charged to person making reckless or intentionally untrue report

(1) If proceedings, even if conducted out of court, were caused by the intentional or reckless false report of an
offence, the court shall, after hearing the person who reported the offence, charge to such person the costs of
the proceedings and the accused’s necessary expenses. The court may charge the necessary expenses of
another person involved (section 424 (1), section 438 (1), section 439 and section 444 (1) sentence 1) to the
person who reported the offence.

(2) If no court has yet been seized of the case, the decision shall, upon application by the public prosecution
office, be given by the court which would have been competent to open the main proceedings.

(3) The decision pursuant to subsections (1) and (2) shall not be contestable.
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Section 470
Costs of withdrawing request to prosecute

If the proceedings are terminated due to the withdrawal of the request upon which they were contingent, the
person filing the request shall bear the costs as well as the necessary expenses of the accused and of another
person involved (section 424 (1), section 438 (1), section 439 and section 444 (1) sentence 1). They may be
charged to the defendant or to a person involved as far as he declares himself willing to pay such costs, or to
the Treasury if it would be inequitable to charge these costs to the parties.
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Section 471
Costs of private prosecution
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(1) The convicted person in proceedings conducted by private prosecution shall also reimburse the private
prosecutor for necessary expenses incurred.

(2) If the charges against the accused are dismissed or if the accused is acquitted or the proceedings
terminated, the costs of the proceedings and the accused’s necessary expenses shall be charged to the private
prosecutor.

(3) The court may appropriately apportion the costs of the proceedings and the parties’ necessary expenses or,
according to its duty-bound discretion, charge such costs to one of the parties if

1.  it granted only a part of the private prosecutor’s applications;

2.  it terminated the proceedings pursuant to section 383 (2) (section 390 (5)) on account of negligibility;

3.  countercharges were preferred.

(4) Several private prosecutors shall be jointly and severally liable. The same shall apply in respect of the
liability of several accused for the private prosecutor’s necessary expenses.
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Section 472
Necessary expenses of private accessory prosecutor

(1) A private accessory prosecutor’s necessary expenses shall be charged to the defendant if he is sentenced
for an offence affecting the private accessory prosecutor. The necessary expenses incurred by the private
accessory prosecutor for psychosocial assistance in court proceedings may be charged to the defendant only
up to the amount by which the court fees would be increased if the psychosocial assistant were to be
appointed. Charges for necessary expenses may be waived, in full or in part, if it would be inequitable to charge
these expenses to the defendant.

(2) If the court terminates the proceedings pursuant to a provision permitting this at the court’s discretion, it may
charge the necessary expenses referred to in subsection (1), in full or in part, to the indicted accused insofar as
this is equitable for special reasons. If the court finally terminates the proceedings (section 153a) after previous
provisional termination, subsection (1) shall apply accordingly.

(3) Subsections (1) and (2) shall apply accordingly to the necessary expenses which have arisen for a person
entitled to join proceedings as a private accessory prosecutor in the exercise of his rights under section 406h.
The same shall apply to a private prosecutor’s necessary expenses if the public prosecution office has
assumed the prosecution pursuant to section 377 (2).

(4) Section 471 (4) sentence 2 shall apply accordingly.
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Section 472a
Costs and necessary expenses of adhesion proceedings

(1) If an application for the award of a claim arising from the offence is granted, the defendant shall also bear
the special costs incurred thereby and the aggrieved person’s necessary expenses.

(2) If the court dispenses with a decision on the application, part of the aggrieved person’s claim is not awarded
or the aggrieved person withdraws his application, the court shall decide, at its duty-bound discretion, who is to
bear the relevant court expenditure and the parties’ relevant necessary expenses. Court expenditure may be
charged to the Treasury if it would be inequitable to charge such expenditure to the parties.
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Section 472b
Costs and necessary expenses of involved third parties

(1) If an order is made for confiscation, reservation of confiscation, destruction or rendering unusable of an
object or elimination of a situation which is illegal, the special costs arising from the involvement of another
person may be charged to such person. That person’s necessary expenses may, if this is equitable, be charged
to the defendant and, in independent proceedings, also to another person involved.

(2) If a regulatory fine is imposed on a legal entity or an association, the legal entity or association shall bear
the costs of the proceedings pursuant to sections 465 and 466.

(3) If an order for one of the incidental legal consequences pursuant to subsection (1) sentence 1 or imposition
of a regulatory fine imposed on a legal entity or an association is dispensed with, the ensuing necessary
expenses of other persons involved may be charged to the Treasury or to another party.
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Section 473
Costs of withdrawn or unsuccessful appellate remedies; costs of restitution of status quo ante

(1) The costs of an appellate remedy which has been withdrawn or which proved to be unsuccessful shall be
borne by the person who filed such appellate remedy. If the appellate remedy filed by the accused has proved
to be unsuccessful or has been withdrawn, the necessary expenses incurred by the private accessory
prosecutor or the person entitled to join the proceedings as a private accessory prosecutor in exercising his
rights under section 406h shall be charged to the accused. If, in the case under sentence 1, only the private
accessory prosecutor has filed or pursued the appellate remedy, the accused’s necessary expenses shall be
charged to him. Section 472a (2) shall apply accordingly to the costs of the appeal and the necessary expenses
of the parties if an immediate complaint under section 406a (1) sentence 1 which was admissible when raised
has become inadmissible on account of a decision concluding proceedings before a particular instance.

(2) If, in the case under subsection (1), the public prosecution office files the appellate remedy to the detriment
of the accused or of another person involved (section 424 (1), section 439 and section 444 (1) sentence 1), his
necessary expenses shall be charged to the Treasury. The same shall apply if the appellate remedy filed by the
public prosecution office for the benefit of the accused or of a person involved proves to be successful.

(3) Where the accused or any other party limited the appellate remedy to certain points of complaint and such
appellate remedy is successful, the party’s necessary expenses shall be charged to the Treasury.

(4) If the appellate remedy is partly successful, the court shall reduce the fees and charge the costs, in part or
in full, to the Treasury if it would be inequitable to charge such costs to the parties. This shall apply accordingly
to the parties’ necessary expenses.

(5) An appellate remedy shall be deemed unsuccessful if an order pursuant to section 69 (1) or section 69b (1)
of the Criminal Code is not upheld solely on account of its conditions no longer being met due to the length of a
provisional disqualification from driving (section 111a (1)) or of a measure to confiscate, secure or seize the
driving licence (section 69a (6) of the Criminal Code).

(6) Subsections (1) to (4) shall apply accordingly to the costs and necessary expenses arising on account of an
application

1.  to reopen proceedings concluded by final judgment or

2.  for subsequent proceedings (section 433).

(7) The costs for restoration of the status quo ante shall be borne by the applicant, unless they were caused by
an unfounded objection by the opponent.

table of contents

Section 473a
Costs and necessary expenses of separate decision on lawfulness of investigation measure

If, upon the application of the person concerned, the court is required to rule in a separate decision on the
lawfulness of an investigation measure or its enforcement, it shall at the same time decide who is to bear the
costs and the parties’ necessary expenses. These shall be borne by the Treasury insofar as the measure or its
enforcement is held to be unlawful, in all other cases by the applicant. Section 304 (3) and section 464 (3)
sentence 1 shall apply accordingly.
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Book 8
Protection and use of data

table of contents

Chapter 1
Provision of information and inspection of files, other use of data for overarching purposes
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Section 474
Provision of information to and inspection of files by judicial and other public authorities

(1) Courts, public prosecution offices and other judicial authorities shall be able to inspect the files if this is
necessary for the purposes of the administration of justice.

(2) In all other respects, it shall be permissible to provide public agencies with file information insofar as
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1.  such information is needed to establish or enforce or oppose legal claims connected with the offence,

2.  such agencies would otherwise be entitled, pursuant to a special provision, to the ex officio transmission of
personal data from criminal proceedings or where, following ex officio transmission, the transmission of further
personal data is needed for the performance of duties or

3.  the information is required in order to prepare measures upon whose implementation personal data from
criminal proceedings may be transmitted ex officio to such agencies pursuant to a special provision.

Provision of information to the intelligence services shall be governed by section 18 of the Federal Act on the
Protection of the Constitution (Bundesverfassungsschutzgesetz), by section 12 of the Security Clearance
Check Act (Sicherheitsüberprüfungsgesetz), by section 10 of the Military Counterintelligence Service Act (MAD-
Gesetz) and by section 23 of the Federal Intelligence Service Act (BND-Gesetz).

(3) Under the conditions of subsection (2), inspection of the files may be granted if provision of information
would require disproportionate effort or the agency requesting inspection of the files declares, indicating the
reasons, that the provision of partial information would not be sufficient for the performance of its duties.

(4) Items of evidence kept in official custody may be viewed under the conditions of subsection (1) or (3).

(5) In the cases under subsections (1) and (3), files which are still kept in paper form may be forwarded for
inspection.

(6) Provisions under Land law granting parliamentary committees the right to inspect the files shall remain
unaffected.
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Section 475
Provision of information to and inspection of files by private individuals and other agencies

(1) Without prejudice to the provision of section 406e, a lawyer may obtain information from a file for a private
individual or for other agencies if such file is available to the court or would have to be submitted to the court if
public charges were preferred and if he sets forth a legitimate interest therefor. Information shall be refused if
the data subject has an interest meriting protection in such refusal.

(2) Inspection of the files may be granted under the conditions of subsection (1) if the provision of information
would require disproportionate effort or if it would be insufficient to exercise the justifiable interest according to
the explanation supplied by the person requesting inspection of the files.

(3) Items of evidence in official custody may be viewed under the conditions of subsection (2).

(4) Private persons and other agencies may also be given information from the files under the conditions of
subsection (1).
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Section 476
Provision of information and inspection of files for research purposes

(1) The transmission of personal data in files to universities, other institutions conducting scholarly research
and public agencies shall be admissible to the extent that

1.  this is required for the performance of particular scholarly research,

2.  anonymous data cannot be used for this purpose or anonymisation requires disproportionate effort and

3.  the public interest in the scholarly research significantly outweighs the interests of the data subject meriting
protection by preclusion of the transmission.

As part of the consideration of the public interest pursuant to sentence 1 no. 3, particular consideration shall be
given to scholarly interest in the research project.

(2) Transmission of the data shall occur by providing pieces of information if the purpose of the research can be
achieved thereby and this does not require disproportionate effort. Otherwise, inspection of the files may also
be granted. Files which are still kept in paper form may be forwarded for inspection.

(3) Personal data shall only be transmitted to those persons who hold public office who are under a special
public service obligation or who have been placed under the obligation to maintain secrecy. Section 1 (2) and
(3) and (4) no. 2 of the Obligations Act shall apply accordingly to placement under the obligation to maintain
secrecy.
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(4) Personal data may only be used for the research for which it was transmitted. Use for other research work
or passing on to others shall be in accordance with subsections (1) to (3) and shall require the consent of the
agency which ordered transmission of the information.

(5) The data are to be protected against unauthorised disclosure to third parties. The agency conducting the
scholarly research shall ensure that the use of the personal data is physically and organisationally separate
from the fulfilment of those administrative activities or commercial practice for which these data may also be of
significance.

(6) As soon as the research purpose allows, personal data shall be anonymised. For as long as this is not
possible, characteristics by which individual pieces of information regarding personal or material circumstances
of certain or ascertainable persons can be established shall be stored separately. They may only be combined
with individual pieces of information to the extent required for the research purpose.

(7) Whoever has obtained personal data pursuant to subsections (1) to (3) may only publish these if the data
are essential for presenting research results concerning contemporary historical events. Publication shall
require the consent of the agency which transmitted the information.

(8) If the recipient is not a public agency, the provisions of Part III of the Federal Data Protection Act shall also
apply if the data are not processed into or from data files.
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Section 477
Data transmission and restrictions as to use

(1) Information may also be provided in the form of copies made from the files.

(2) Information from files and inspection of files shall be denied if the transmission is contrary to the purposes of
the criminal proceedings or might also jeopardise the purpose of an investigation in other criminal proceedings,
or is contrary to certain federal or Land statutory rules of usage. If a measure under this statute is admissible
only where specified offences are suspected, then any personal data obtained on the basis of such a measure
may only be used without the consent of the person affected by the measure for evidential purposes in other
criminal proceedings in respect of which the investigation of the offence could have been ordered pursuant to
this statute. Further, personal data which have been obtained through a measure of the type described in
sentence 2 may only be used without the consent of the person affected by the measure

1.  to counter a significant danger to public safety,

2.  for those purposes for which transmission is admissible pursuant to section 18 of the Federal Act on the
Protection of the Constitution and

3.  in accordance with the provisions of section 476.

Section 100e (6), section 100i (2) sentence 2, section 101a (4) and (5), and section 108 (2) and (3) shall remain
unaffected.

(3) In proceedings in which

1.  the accused is acquitted, the opening of the main proceedings is refused or the proceedings are terminated
or

2.  the conviction is not included in a certificate of conduct for authorities and more than two years have
elapsed since the decision became effective,

information from files and inspection of files by non-public agencies may be granted only where a legal interest
in knowledge of the information is credibly substantiated and the previously accused person has no interest
meriting protection in refusal.

(4) Responsibility for the admissibility of transmission shall lie with the recipient insofar as it is a public agency
or lawyer. The transmitting agency shall in this case only review whether the transmission request forms part of
the recipient’s remit, unless there is particular cause for a more extensive examination of the admissibility of the
transmission.

(5) Section 32f (5) sentences 2 and 3 shall apply accordingly, with the proviso that it shall be permissible to use
personal data acquired in accordance with sections 474 and 475 for other purposes if it were permissible to
provide information or grant file inspection therefor and, in the case under section 475, the agency which
granted the information or inspection of the file consents thereto.
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Section 478
Decision on provision of information or inspection of files; legal remedies

(1) In preparatory proceedings and after the final conclusion of proceedings, the public prosecution office shall
decide whether to provide information and allow inspection of the files; in all other respects, the presiding judge
of the court seized of the matter shall decide. The public prosecution office shall be entitled, even subsequent
to the preferment of public charges, to provide information. The public prosecution office may authorise the
police authorities which have led or are leading the investigations to grant inspection of the files and information
in the cases under section 475. Their decision may be appealed to the public prosecution office. The
transmission of personal data between the police authorities or the inspection of such files shall be admissible
without a decision pursuant to sentence 1, unless there are doubts concerning the admissibility of the
transmission or of the inspection of the files.

(2) Information may only be provided from file material extraneous to the file if the applicant provides proof that
the agency responsible for such material has consented thereto; the same shall apply to inspection of the files.

(3) In the cases under section 475, the decision of the public prosecution office pursuant to subsection (1) may
be appealed by applying for a decision by the court competent pursuant to section 162. Sections 297 to 300,
302, 306 to 309, 311a and 473a shall apply accordingly. The decision of the court shall not be contestable as
long as the investigations have not yet been concluded. The reasons for these decisions shall not be stated to
the extent that disclosure might jeopardise the purpose of the investigation.
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Section 479
Ex officio data transmission

(1) Personal data from criminal proceedings may be transmitted ex officio to the prosecuting authorities and
criminal courts for the purpose of criminal prosecution, as well as to the competent authorities and courts for
the purpose of prosecuting regulatory offences insofar as these data are, in the transmitting agency’s opinion,
necessary therefor.

(2) The ex officio transmission of personal data from criminal proceedings is also admissible where knowledge
of such data is, in the transmitting agency’s opinion, necessary to

1.  enforce penalties or measures within the meaning of section 11 (1) no. 8 of the Criminal Code or to enforce
or implement disciplinary measures for juvenile offenders or disciplinary measures within the meaning of the
Youth Courts Act,

2.  enforce measures involving deprivation of liberty,

3.  make decisions in criminal matters, in particular regarding suspension of a sentence on probation or its
revocation, in civil penalty or clemency petition matters.

(3) Section 477 (1), (2) and (5) as well as section 478 (1) and (2) shall apply accordingly; responsibility for the
admissibility of the transmission shall lie with the transmitting agency.
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Section 480
Provisions on transmission unaffected

Special statutory provisions which require or allow the transmission of personal data from criminal proceedings
shall remain unaffected.

table of contents

Section 481
Use of personal data for police purposes

(1) Police authorities may use personal data from criminal proceedings in accordance with the provisions of
legislation on police matters. Prosecuting authorities and courts may transmit personal data from criminal
proceedings to police authorities or grant inspection of files for the purposes referred to in such legislation. The
data referred to in sentence 2 may also be transmitted by probation officers if this is necessary to avert an
imminent danger to a significant legal right and there is no guarantee that the authorities referred to in sentence
2 will be able to supply the data in a timely manner. Sentences 1 and 2 shall not apply in cases in which the
police were exclusively active in protecting private rights.

(2) Use shall be inadmissible insofar as special federal or Land statutory rules of usage present an obstacle
thereto.
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(3) If the police authorities have doubts as to whether the use of personal data pursuant to this provision is
admissible, section 478 (1) sentences 1 and 2 shall apply accordingly.
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Section 482
Notification of file reference number and outcome of criminal proceedings to police

(1) The public prosecution office shall inform the police authority involved in the matter of its file reference
number.

(2) In the cases under subsection (1), it shall inform the police authority of the outcome of the proceedings by
giving notification of the operative part of the decision, the authority taking the decision, and the date and type
of the decision. It shall be admissible to send the notification to the Federal Central Criminal Register and, upon
request, a copy of the judgment or decision to terminate proceedings, with reasons.

(3) In proceedings against an unknown person and in the case of road traffic offences, to the extent they are
not encompassed by sections 142 and 315 to 315c of the Criminal Code, in accordance with subsection (2), the
outcome of the proceedings shall not be notified ex officio.

(4) If a judgment which has been contested is transmitted, the name of the person seeking an appellate remedy
shall be designated.
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Chapter 2
Provisions on data files
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Section 483
Data processing for purposes of criminal proceedings

(1) Courts, the prosecuting authorities including enforcing authorities, probation officers, the supervisory
authorities of those who supervise conduct and the court assistance agency may store, modify and use
personal data in data files to the extent necessary for the purposes of the criminal proceedings.

(2) The data may also be used in other criminal proceedings, in criminal proceedings involving international
mutual assistance and in clemency petition matters.

(3) If the data are stored in a police data file together with data stored in accordance with legislation on police
matters, the law governing the storing agency shall apply to the processing and use of personal data and to the
rights of the data subject.
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Section 484
Data processing for purposes of future criminal proceedings; authorisation to issue statutory

instruments

(1) The prosecuting authorities may store, modify and use the following in data files for the purposes of future
criminal proceedings:

1.  the accused’s personal particulars and, where necessary, other distinguishing features which can be used
for identification purposes,

2.  the competent agency and the file reference number,

3.  a detailed description of the offences, including in particular the times and places of commission of the
offences and the amount of potential damage,

4.  the charges, by means of a reference to the statutory provisions,

5.  the initiation of the proceedings as well as the outcome of the proceedings disposed of at the public
prosecution office and in court, including reference to the statutory provisions.

(2) Other personal data regarding accused persons and parties to an offence may only be stored, modified or
used in data files to the extent necessary where, based on the type or manner of commission of the offence,
the personality of the accused or parties to an offence or other knowledge, there is reason to assume that there
will be additional criminal proceedings against the accused. If the accused is finally acquitted, if the opening of
the main proceedings has been refused with incontestable effect or the proceedings have not been only
provisionally terminated, then storage, modification and use pursuant to sentence 1 shall be inadmissible if it
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appears, based on the reasons for the decision, that the data subject did not commit, or did not unlawfully
commit, the act.

(3) The Federal Ministry of Justice and Consumer Protection and the governments of the Länder shall each
determine for their portfolio by statutory instrument the details regarding the type of data which may be stored
for the purposes of future criminal proceedings in accordance with subsection (2). This shall not apply to data in
data files which are stored only temporarily and will be deleted within three months after their creation. The
governments of the Länder may delegate such authorisation by statutory instrument to the competent Land
ministries.

(4) The use of personal data which have been or will be stored in police data files for the purposes of future
criminal proceedings shall be subject to legislation on police matters, except for use for the purposes of criminal
proceedings.
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Section 485
Data processing for purposes of administration of proceedings

Courts, the prosecuting authorities including enforcing authorities, probation officers, the supervisory authorities
of those who supervise conduct and the court assistance agency may store, modify and use personal data in
data files to the extent necessary for the purposes of the administration of proceedings. Use for the purposes
set forth in section 483 shall be admissible. Use for the purposes set forth in section 484 shall be admissible to
the extent that storage would be admissible under this provision, too. Section 483 (3) shall apply accordingly.
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Section 486
Shared data files

(1) Personal data may be stored in shared data files on behalf of the agencies designated in sections 483 to
485.

(2) In the case of supra-regional shared data files, section 8 of the Federal Data Protection Act shall apply
accordingly to compensation claims filed by a data subject.
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Section 487
Transmission of stored data; information contained in data file

(1) Data stored pursuant to sections 483 to 485 may be transmitted to the competent agencies to the extent
necessary for the purposes referred to in these provisions, for the purposes of a clemency petition,
enforcement of measures involving deprivation of liberty or for the purposes of international mutual assistance
in criminal matters. Section 477 (2) and section 485 sentence 3 shall apply accordingly. Probation officers may
transmit personal data concerning convicted persons who have been placed under supervision of conduct to
prisons and facilities responsible for measures of reform and prevention if these data are necessary in order to
enforce the sentence of imprisonment, in particular in order to support the drawing up of prison and treatment
plans or to prepare a detained person’s release.

(2) In addition, information may be provided from a data file insofar as inspection of the files or information
could be granted in accordance with the provisions of this statute. The same shall apply to notifications in
accordance with sections 479 and 480 and section 481 (1) sentence 2.

(3) Responsibility for the admissibility of the transmission shall lie with the transmitting agency. If transmission
takes place based on the request of the recipient, it shall bear this responsibility. In such a case, the
transmitting agency shall only examine whether the transmission request forms part of the recipient’s remit,
unless there is particular cause for more extensive examination of the admissibility of the transmission.

(4) Data stored pursuant to sections 483 to 485 may also be transmitted for scholarly purposes. Section 476
shall apply accordingly.

(5) Special statutory provisions which require or allow the transmission of data from criminal proceedings shall
remain unaffected.

(6) Data may only be used for the purpose for which they were transmitted. Use for another purpose shall be
admissible insofar as the data could also have been transmitted for that purpose.

table of contents

Section 488
Automated data transmission procedures
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(1) The establishment of an automated retrieval procedure or an automated inquiry and disclosure procedure
shall be admissible for transmissions pursuant to section 487 (1) amongst the agencies referred to in section
483 (1) insofar as this form of data transmission is appropriate, having regard to the data subjects’ interests
meriting protection, in view of the large number of transmissions or of their special urgency. The agencies
involved shall guarantee that measures reflecting the state of the art at the relevant time are implemented to
ensure data protection and security which in particular guarantee the confidentiality and integrity of the data;
where publicly accessible networks are used, encryption procedures reflecting the state of the art shall be
applied.

(2) Section 10 (2) of the Federal Data Protection Act shall apply accordingly regarding the specifications for
setting up the automated retrieval procedure. This requires the consent of the federal and Land ministries
competent for the storing agency and the retrieving agency. The storing agency shall transmit the specifications
to the agency competent for controlling compliance with the provisions regarding data protection within public
agencies.

(3) Responsibility for the admissibility of individual retrieval requests shall lie with the recipient. The storing
agency shall examine the admissibility of the retrieval only if there is cause to do so. The storing agency shall
ensure that the transmission of personal data can, at a minimum, be established and checked by appropriate
sampling. For every tenth retrieval it shall record at least the time, the data retrieved, the retrieving agency’s
code and the recipient’s file reference. The data recorded may only be used to control admissibility of the
retrievals and shall be deleted after 12 months.
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Section 489
Correction, deletion and blocking of data

(1) Personal data in data files shall be corrected if they are inaccurate.

(2) They are to be deleted if storage thereof is inadmissible or if, in the course of an individual case, it becomes
apparent that knowledge of the data for each of the purposes set forth in sections 483, 484 and 485 is no
longer necessary. Data stored pursuant to

1.  section 483 shall be deleted upon conclusion of the proceedings insofar as their storage is not admissible
under sections 484 and 485,

2.  section 484 shall be deleted to the extent that the examination under subsection (4) shows that knowledge
of the data for the purpose set forth in section 484 is no longer necessary and their storage is not admissible
under section 485,

3.  section 485 shall be deleted as soon as their storage is no longer necessary for the administration of
proceedings.

(3) Disposal by the criminal prosecution office or, in cases where public charges have been preferred, by the
court shall be deemed to be a disposal of the proceedings. If a penalty or other sanction has been ordered,
completion of enforcement or remission shall be decisive. If the proceedings have been terminated and the
termination does not prevent resumption of the prosecution, the proceedings shall be considered concluded
upon expiry of the limitation period.

(4) The storing agency shall examine, within the established time limits, whether data stored pursuant to
section 484 are to be deleted. The time limits shall be

1.  for accused persons who at the time of the offence were 18 years of age: 10 years,

2.  for juveniles: five years,

3.  in cases of final acquittal, incontestable refusal to open main proceedings and termination of proceedings
which is not merely provisional: three years,

4.  in cases of data stored pursuant to section 484 (1) on persons who had not reached the age of criminal
responsibility at the time of the offence: two years.

(5) The storing agency may set down shorter examination time limits in the order to create data files pursuant to
section 490.

(6) If data regarding a person are stored in a data file for other proceedings, deletion thereof shall not take
place until the conditions for deletion have been met in respect of all entries. Subsection (2) sentence 1 shall
remain unaffected.

(7) Instead of being deleted, data shall be blocked if
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1.  there are grounds to believe that the deletion would cause detriment to a data subject’s interests meriting
protection,

2.  the data are needed for ongoing research or

3.  in view of the particular form of storage, deletion is not possible or would be possible only with
disproportionate effort.

Personal data shall also be blocked insofar as they have been stored only for the purposes of securing or
monitoring data protection. Blocked data may only be used for the purpose for which deletion has not occurred.
They may also be used insofar as this is indispensable to remedy an existing lack of evidence.

(8) If the storing agency finds that personal data which are inaccurate or which are to be deleted or blocked
have been transmitted, the recipient shall be informed of the correction, deletion or blocking if this is necessary
to safeguard a data subject’s interests meriting protection.

(9) Instead of deletion of the data, the data carriers shall be given to a public records office insofar as specific
provisions under the law governing archives make provision therefor.
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Section 490
Order creating automated data files

The storing agency shall set forth in an order for each automated data file, at a minimum:

1.  the name of the data file,

2.  the legal basis for and purpose of the data file,

3.  the group of people regarding whom data in the data file will be processed,

4.  the type of data to be processed,

5.  the delivery or input of the data to be processed,

6.  the conditions under which data processed in the data file will be transmitted to which recipient and in which
proceedings,

7.  review periods and retention period.

This shall not apply to data files which are only temporarily stored and which will be deleted within three months
after their creation.
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Section 491
Information provided to data subjects

(1) Where this statute contains no specific provisions dealing with the provision or refusal of information, the
data subject shall be given information in accordance with section 19 of the Federal Data Protection Act.
Information shall not be provided in respect of proceedings which were initiated by the public prosecution office
less than six months prior to the filing of the application for information. The public prosecution office may
extend the time limit set in sentence 2 to up to 24 months if, in the particular case, there is a need to maintain
secrecy due to the complexity or scope of the investigations. The Public Prosecutor General shall give a
decision on any further extension of the time limit; in proceedings of the Office of the Federal Public Prosecutor
General, such decision shall lie with the Federal Public Prosecutor General. Decisions pursuant to sentences 3
and 4, including the reasons therefor, are to be documented. The applicant is to be informed of the provisions
of sentences 2 to 5, regardless of whether proceedings have been initiated against him.

(2) If, in the case of a shared file, the data subject is unable to ascertain the name of the storing agency, he
may approach any agency involved which is entitled to store the data. The latter shall give a decision regarding
the disclosure of information in consultation with the agency which entered the data.
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Chapter 3
National register of proceedings conducted by public prosecution offices
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Section 492
Central register of proceedings conducted by public prosecution offices

(1) The Federal Office of Justice (authority holding the register) shall maintain a central register of proceedings
conducted by the public prosecution offices.

(2) The following shall be entered in the register:

1.  the accused’s personal particulars and, where necessary, other distinguishing characteristics,

2.  the competent agency and the file reference number,

3.  a detailed description of the offences, including in particular the times and places of commission of the
offences and the amount of potential damage,

4.  the charges, by means of a reference to the statutory provisions,

5.  the initiation of the proceedings as well as the outcome of the proceedings disposed of at the public
prosecution office and in court, including reference to the statutory provisions.

The data may be stored and modified only in respect of criminal proceedings.

(3) The public prosecution offices shall communicate the registrable data to the authority holding the register for
the purpose referred to in subsection (2) sentence 2. Information from the register of proceedings may only be
given to the prosecuting authorities for the purposes of conducting criminal proceedings. Section 5 (5) sentence
1 no. 2 of the Weapons Act, section 8a (5) sentence 1 no. 2 of the Explosives Act (Sprengstoffgesetz) and
section 12 (1) no. 2 of the Security Clearance Check Act shall remain unaffected; information concerning the
entry shall be transmitted with the approval of the public prosecution office which transmitted the personal data
to be recorded in the registry, unless there is reason to fear that this will jeopardise the purpose of the
investigation.

(4) Upon request, the data referred to in subsection (2) sentence 1 no. 1 and no. 2 and, where necessary, no. 3
and no. 4 may, in accordance with the provisions of section 18 (3) of the Federal Act on the Protection of the
Constitution, also in conjunction with section 10 (2) of the Military Counterintelligence Service Act and section
23 (3) of the Federal Intelligence Service Act, also be transmitted to the federal and Land offices for the
protection of the constitution, to the Military Counterintelligence Office and the Federal Intelligence Service.
Section 18 (5) sentence 2 of the Federal Act on the Protection of the Constitution shall apply accordingly.

(4a) If the authority holding the register cannot clearly assign a message or request to a data set, it shall
transmit data sets concerning persons with similar personal identification data to the requesting agency. Upon
successful identification, the requesting agency shall delete, without delay, all data not relating to the data
subject. If identification is not possible, all transmitted data shall be deleted. The statutory instrument referred to
in section 494 (4) shall limit the number of data sets which may be transmitted on the basis of one request for
information to the number necessary for making the identification.

(5) Responsibility for the admissibility of transmission shall lie with the recipient. The authority holding the
register shall examine the admissibility of transmission only if there is a special reason for doing so.

(6) Without prejudice to subsection (3) sentence 3 and to subsection (4), the data may be used only in criminal
proceedings.

table of contents

Section 493
Automated data transmission procedure

(1) The data shall be transmitted by means of an automated retrieval procedure or an automated inquiry and
disclosure procedure, in the event of a malfunction of the data transmission or in cases of unusual urgency by
telephone or telefax. The agencies involved shall guarantee that measures reflecting the state of the art at the
relevant time and which specifically guarantee the confidentiality and integrity of the data are implemented to
ensure data protection and security; where publicly accessible networks are used, encryption procedures
reflecting the state of the art shall be used.

(2) The specifications for setting up the automated retrieval procedure shall be determined in accordance with
section 10 (2) of the Federal Data Protection Act. The authority holding the register shall transmit the
specifications to the Federal Commissioner for Data Protection.

(3) Responsibility for the admissibility of each automated retrieval shall lie with the recipient. The authority
holding the register shall examine the admissibility of retrievals only if there is cause to do so. For every tenth
retrieval, a record shall be made of at least the time, the data retrieved, the retrieving agency’s code and the
recipient’s file reference. The data recorded may be used only to monitor admissibility of the retrievals and are
to be deleted after six months.
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(4) Subsections (2) and (3) shall apply accordingly to the automated inquiry and disclosure procedure.
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Section 494
Correction, deletion and blocking of data; authorisation to issue statutory instruments

(1) The data are to be corrected if they are incorrect. The competent agency shall inform the authority holding
the register without delay of any inaccuracy; it shall bear responsibility for the accuracy and currency of the
data.

(2) The data shall be deleted

1.  if their storage is inadmissible or

2.  as soon as it is evident from the Federal Central Criminal Register that a court decision or direction given by
the prosecuting authority which is notifiable pursuant to section 20 of the Federal Central Criminal Register Act
has been issued in the criminal proceedings from which the data were transmitted.

If the accused is finally acquitted, if the opening of main proceedings against him has been refused with
incontestable effect or if the proceedings have been not only provisionally terminated, the data shall be deleted
two years after the proceedings were concluded, unless notification of further registrable proceedings is given
before the time limit for deletion. In this case, the data shall remain stored until the requirements for deletion
have been fulfilled in respect of all entries. The public prosecution office shall inform the authority holding the
register without delay of the fulfilment of the requirements for deletion or of the start of the time limit for deletion
pursuant to sentence 2.

(3) Section 489 (7) and (8) shall apply accordingly.

(4) The Federal Ministry of Justice and Consumer Protection shall, with the approval of the Bundesrat, specify
further details in a statutory instrument, including in particular:

1.  the type of data to be processed,

2.  the delivery of the data to be processed,

3.  the conditions under which data processed in the file may be transmitted to which recipients and in which
proceedings,

4.  the establishment of an automated retrieval procedure,

5.  the technical and organisational measures required pursuant to section 9 of the Federal Data Protection Act.
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Section 495
Information provided to data subject

Information from the register of proceedings shall be provided to the data subject in accordance with section 19
of the Federal Data Protection Act; section 491 (1) sentences 2 to 6 shall apply accordingly. The authority
holding the register, in consultation with the public prosecution office which communicated the personal data for
entry in the register, shall decide whether information may be disclosed. Insofar as information from the register
of proceedings has been made available to a public agency and the data subject seeks information from such
agency about the data collected in that manner, the agency concerned, in consultation with the public
prosecution office which communicated the personal data for entry in the register, shall decide whether to
disclose the information.
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Chapter 4
Protection of personal data in electronic files; use of personal data extracted from electronic files
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Section 496
Use of personal data in electronic files

(1) The processing and use of personal data in electronic files or in electronic copies of files shall be
permissible insofar as this is necessary to fulfil the purpose of the criminal proceedings.

(2) To that end,
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zum Seitenanfang Druckansicht

1.  those organisational and technical measures are to be taken which are necessary to meet the specific
requirements of data protection and data security and

2.  the principles of orderly data processing must be complied with, in particular data must be constantly
available and precautions must be taken to prevent data loss.

(3) Electronic files and electronic copies of files shall not be files within the meaning of Chapter 2.
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Section 497
Data processing on behalf of data controller

(1) Non-public agencies may be commissioned with the legally binding storage of electronic files in perpetuity
only if a public agency actually and exclusively controls entry and access to the data processing facilities in
which the electronic files are being stored on a legally binding basis.

(2) It shall be permissible for non-public agencies to enter into subcontractual relationships regarding the legally
binding storage of electronic files in perpetuity if the client has previously consented thereto in an individual
case. Consent may only be given where entry and access to the data processing facilities have been regulated
in a subcontract in accordance with subsection (1).

(3) Attachment of those facilities in which a non-public agency processes data on behalf of a public agency
shall not be permissible. Seizure of such facilities presupposes that the public agency has consented thereto in
an individual case.
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Section 498
Use of personal data extracted from electronic files

(1) The processing and use of personal data extracted from electronic files or electronic copies of files shall be
permissible insofar as the use of personal data in criminal proceedings is permissible or has been ordered on
the basis of a legal norm.

(2) The automatic matching of personal data with electronic files or electronic copies of files pursuant to section
98c shall not be permissible, unless it is done using single files or copies of files which have first been
individualised.
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Section 499
Deletion of electronic copies of files

Electronic copies of files shall be deleted without delay as soon as they are no longer required.
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